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Wheeleb  V.  Eable. 

[5  Ounmio,  81.) 

Cckxnm  nr  Lxasb  Rssesyiko  Right  or  Rb-xntbt  if  the  lesiee  ■hall  "neg- 
lect or  fail  to  perform  and  observe  any  or  either  of  the  ooTenanliii'* 
contained  therein,  applies  to  a  breach  of  a  negative  oovenant  not  to 
*' occupy  or  in  any  manner  suffer  the  buildings,  etc.,  to  be  oocapied  *  * 
for  any  anlawfnl  porpoee." 

Subiknant's  Oocupanct  for  Uklawtul  Purpose  is  Brxach  of  Lxsskb'i 
Covenant  not  to  occapy  or  suffer  the  premises  to  be  occupied  for  such 
piurpose,  and  gives  the  original  lessor  a  right  of  re-entry  under  a  lease 
reserving  such  right  for  a  breach  of  any  of  the  lessee's  covenants,  for 
snch  covenant  runs  with  the  land. 

Writ  of  entiy.  The  tenant  claimed  under  a  lease  from  Ben- 
jamin "Wheeler,  deceased.  The  demandants  claimed  as  devisees 
of  Wheeler,  and  by  virtue  of  an  entry  upon  the  premises  for  a 
breach  of  a  covenant  in  the  tenant's  lease.  The  terms  of  the  cov- 
enant and  of  the  clause  in  the  lease  reserving  the  right  of  re-entry 
for  covenant  broken  are  sufficiently  stated  in  the  opinion.  Evi- 
dence was  introduced  tending  to  show  that  a  subtenant  of  a 
part  of  the  premises,  under  the  tenant,  had  occupied  the  same 
for  the  unlawful  purpose  of  selling  liquor  without  a  license. 
The  court  ruled  that  the  evidence  established  such  a  use  as  con- 
stituted a  breach  of  the  lessee's  covenant,  that  a  breach  thereof 
gave  a  right  of  re-entry,  and  that  the  tenant  must  be  presumed 
to  have  known  of  the  unlawful  use  by  his  subtenant.  The 
tenant  insisted  upon  proof  of  an  unlawful  use  of  the  premises 
at  the  time  of  re-entry.  Verdict  for  the  demandants  by  con- 
sent, subject  to  the  opinion  of  this  court  upon  the  sufficiency  of 
the  evidence  on  this  point,  and  upon  the  correctness  of  the 
foregoing  rulings. 

41 


42  Wheeler  v.  Earle.  [Mass. 

0.  O,  Loring  and  E,  D.  Sohier,  for  the  tenant. 
E.  Blake,  for  the  demandants. 

By  Court,  Dewet,  J.  Does  the  clause  in  this  lease,  author- 
izing a  re-entiy  by  the  lessor,  to  repossess  himself  of  the  prem- 
ises, apply  to  the  breach  of  the  covenant ,  "  that  the  lessee  will 
not  occupy,  or  in  any  manner  suffer  the  buildings  now  on  the 
premises,  or  which  may  hereafter  be  erected  thereon,  to  be  occu- 
pied, for  dwelling-houses,  or  for  any  unlawful  purposes  what- 
soever "  ? 

This  of  course  depends  upon  the  construction  to  be  given  to 
the  indenture.  The  language  is  very  broad;  the  lessee  stipu- 
lates, "  if  he  shall  neglect  or  fail  to  perform  and  observe  any  or 
either  of  the  covenants  herein  contained,  which  on  his  part  are 
to  be  performed,"  then  the  lessor  may  lawfully  enter,  etc.  Al- 
though the  conditions  upon  which  the  lessee  took  his  lease  may 
be  such  as  materially  to  affect  the  value  of  his  leasehold  inter- 
est, and  subject  it  to  the  contingency  of  an  early  termination, 
yet  if  such  are  its  plain  and  obvious  terms,  the  lessee  must  abide 
by  the  stipulations  of  the  lease. 

Several  reported  cases  were  cited  by  the  counsel  for  the  de- 
fendant, for  the  purpose  of  sustaining  the  position  that  the 
condition  annexed  to  the  lease  of  a  right  of  re-entry  does  not 
embrace  the  covenant  hereinbefore  recited.  The  cases  of  Doe 
V.  Godwin,  4  Mau.  &  SeL  2G5;  and  Doe  v.  Marcheiii,  1  Bam.  & 
Adol.  715,  721,  are  clearly  distinguishable  from  the  present. 
The  case  of  Doe  v.  Stevens,  3  Id.  290,  is  more  analogous.  That 
was  the  case  of  a  lease  reserving  a  right  of  entry  by  the  lessor, 
**if  the  lessee  shall  do  or  cause  to  be  done  any  act,  matter,  or 
thing,  contrary  to  and  in  breach  of  the  covenants  of  this  lease," 
and  it  was  held  by  the  court  that  the  condition  as  to  re-entry  did 
not  apply  to  a  breach  of  the  covenant  "  to  repair,"  the  omission 
to  repair  not  being  an  act  done  contrary  to  the  provisions  of  the 
lease.  This  decision  may  be  supported  upon  the  principle  of 
restricting  forfeitures  of  leasehold  interests  to  the  precise  letter 
of  the  condition;  whether  it  be  in  accordance  with  its  spirit  may 
be  more  doubtful.  It  rests  upon  the  principle  that  the  right  of 
re-entry  in  that  case  was  confined  "  to  acts  and  things  done," 
and  not  to  cases  of  omissions  to  do  certain  things,  contrary  to 
the  stipulations  of  the  covenant  by  the  lessee.  On  the  other 
hand,  the  case  of  Doe  v.  Jepson,  Id.  402,  seems  veiy  much  to 
weaken  the  force  of  the  decision  in  the  case  of  Doe  v.  Stevens. 

Upon  looking  at  the  terms  of  this  lease,  we  perceive  no  ground 
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for  holding  that  the  stipulatioiis,  Bet  forth  as  the  foundation  of 
the  forfeiture,  are  not  fairlj  within  the  condition  of  the  re-entrj 
clause.  We  are  satisfied  that  it  is  no  objection  that  the  cot- 
enant  is  a  negatiye  stipulation.  Such  covenant  may  be  equally 
effectual  to  work  a  forfeiture:  Doe  v.  Keeling ^  1  Mau.  &  Sel. 
95.  It  may  have  been  very  unwise  to  enter  into  such  stipula- 
tions, making  them  a  subject  of  forfeiture  of  the  estate,  but  that 
consideration  can  not  affect  the  legal  construction  of  the  inden- 
ture. The  court  are  of  opinion,  that  the  use  of  the  premises 
"for  an  unlawful  purpose,"  would  authorize  the  lessor  to  re- 
enter for  a  breach  of  the  condition  of  the  lease. 

This  restriction  upon  the  manner  of  using  the  premises  runs 
with  the  land,  and  is  binding  upon  the  estate  in  the  hands  of 
subtenants.  They  take  only  the  title  of  the  lessee,  and  with 
the  like  limitations  and  restrictions.  Such  use  by  a  sub- 
tenant holding  under  the  original  lessee,  for  an  unlawful  pur- 
pose, would  equally  forfeit  the  estate.  This  principle  seems 
veiy  clear,  and  hence,  in  the  treatises  upon  the  relation  of  land- 
lord and  tenant,  it  is  said  than  when  an  estate  is  held  subject 
to  forfeiture,  for  breaches  of  numerous  covenants  or  stipula- 
tions, some  of  which  may  be  likely  to  be  violated,  it  is  expedient 
always  to  take  from  a  sublessee  good  security  against  all  such 
riolations  of  the  various  stipulations  in  the  original  lease,  as 
may  subject  the  original  lessee  to  lose  his  whole  estate.  By 
creating  subtenants,  the  original  lessee  puts  them  in  jiosses- 
fiion  of  the  premises,  and  being  thus  in  under  him,  their  acts,  if 
in  violation  of  the  conditions  of  the  lease,  will  cause  a  forfeiture. 

In  the  view  we  have  taken  of  this  case,  it  is  unnecessaiy  to 
consider  particularly,  whether  the  ruling  that  the  defendant 
was  presumed  in  law  to  know  that  the  buildings  were  used  for 
unlawful  purposes,  if  the  fact  was  so,  was  entirely  correct  in 
the  form  stated.  The  legal  consequence  will  be  much  the  same, 
under  the  differeirt  forms  in  which  I  have  stated  the  conse- 
quences of  a  violation  of  the  lease  by  a  subtenant  of  the  lessee. 
But  as  the  facts  have  never  been  passed  upon  by  a  jury,  a  new 
trial  is  ordered,  and  the  case  will  go  to  a  jury  under  instructions 
carrying  out  the  legal  principles  above  stated.  The  question 
of  fact  will  be,  whether  the  defendant  by  himself,  or  through 
bis  subtenants,  has  occupied  the  premises  leased,  or  any  part 
of  them,  "  for  an  unlawful  purpose,"  and  also  whether  the  les- 
sor or  those  having  his  estate  did  make  entry  upon  the  prem- 
ises, or  upon  any  part  thereof  in  the  name  of  the  whole,  im- 
mediately after  or  while  such  default  or  misfeasance  continued, 
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(or  the  purpose  of  regaining  the  possession  thereof.     If  such 
&ot8  are  found  in  favor  of  the  plaintiffs,  they  will  be  entitled  to 
a  judgment  in  their  favor. 
New  trial  granted. 

FORFSRCU  OF  LkASK  BT  BrBAOH  or  CjOYWKAKTB  ok  GomPRIONS  THXBB' 

DT:  bee  Jackson  v.  BrowneU^  3  Am.  Deo.  326;  Spear  y.  FuHtr^  28  Id.  391; 
Clarh  V.  Jcnea^  43  Id.  706,  and  notes.  As  to  forfeitore  of  estates  generally^ 
by  breach  of  ccmditionB,  sabeeqaent  in  conveyances,  see  the  note  to  Crou  t. 
O^irton,  44  Id.  743. 


Jobdan  V.  Fall  Biveb  Railboad  Go. 

[0  OuiHZHa,  49.] 

Bailboad  Comfant  is  Rxsponsiblb  fob  Bagoaob  Djsuybbbd  to  AoEirr 
OF  Akotekb  Linb  on  whose  road  it  is  numing,  by  one  taking  passage 
at  a  station,  where  such  agent  has  been  in  the  habit  of  receiving  bag- 
gage for  such  compapy,  and  it  has  no  agent  of  its  own  present  at  the 
station. 

HovBT  Cabbibd  in  Passbnoeb'b  Tbunk  is  Pabt  of  Baooaob  for  which  a 
passenger  carrier  is  responsible,  if  intended  bona  fide  for  traveling  ez- 
peDses  and  personal  use  and  if  reasonable  in  amount,  but  not  where  it  is 
intended  for  any  other  purpose,  as  for  trade,  investment,  transportation, 
or  the  like. 

Baooaob  of  Passbnobb  Ikclitdbs  Articles  Nbcbssabt  or  convenient  for 
his  personal  use,  and  such  as  it  is  usual  for  travelers  to  take  with  them. 

AonoN  to  recover  the  value  of  a  trunk  and  its  contents  alleged 
to  have  been  delivered  to  the  defendants  for  carriage  by  the 
plaintiff  as  part  of  her  baggage  on  taking  passage  in  one  of  their 
cars.  It  appeared  that  the  defendants'  trains  ran  upon  the 
track  of  the  Old  Colony  Railroad  Company,  by  an  arrangement 
with  the  latter  company,  from  Boston,  where  the  plaintiff  took 
passage  to  the  beginning  of  the  defendants' own  road;  that  when 
the  plaintiff  came  to  the  station  to  take  passage,  the  train  had 
not  arrived,  and  the  defendants'  baggage-master  was  not  present, 
and  she  delivered  her  trunk  to  one  Fisher,  the  baggage-master 
of  the  Old  Colony  Railroad,  who  was  in  the  habit  of  receiving 
baggage  for  the  defendants  in  such  cases,  and  delivering  it  to  the 
defendants'  agents.  There  was  no  evidence  to  show  that  the 
trunk  in  question  ever  came  into  the  hands  of  the  defendants' 
servants.  Part  of  the  contents  of  the  trunk  consisted  of  three 
hundred  and  twenty-five  dollars  in  money.  The  defendants  ob- 
jected, that  the  delivery  of  the  trunk  to  Fisher  was  not,  in  the 
circumstances  of  this  case,  a  delivery  to  them,  and  that  iif  any 
event,  they  were  not  liable  for  the  loss  of  the  money  beyond  what 
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was  neoeasaiy  for  traveling  expenses,  but  both  objections  were 
OTerroled.  Verdict  for  the  plaintiff,  subject  to  the  opinion  ol 
the  court  upon  the  correctness  of  these  rulings. 

O.  Minoty  for  the  defendants. 

E.  Wellington,  for  the  plaintiff. 

By  Court,  Fletcheb,  J.  The  objection  to  the  ruling  of  the 
presiding  judge,  that  the  trunk,  under  the  circumstances,  was 
properly  delivered  to  Fisher,  and  that  the  defendants  were  re- 
sponsible for  it  while  in  his  keeping,  the  court  think  can  not  be 
maintained.  It  was  the  duty  of  the  defendants  to  have  an  ageni 
at  the  station  to  receive  and  take  charge  of  the  baggage  of  pas- 
sengers, until  it  was  put  on  board  the  cars;  and  it  being  the 
habit  of  Fisher  to  act  as  such  agent  when  there  was  no  other 
person  present  to  perform  that  duty,  as  in  this  case,  the  trunk 
was  properly  delivered  to  him,  and  the  defendants  were  respon- 
sible for  it  while  it  remained  in  his  custody. 

The  only  question  of  importance  raised  in  the  case  is,  whether 
or  not  the  plaintiff  can  recover  for  the  money  contained  in  the 
trunk,  as  properly  constituting  a  part  of  her  baggage  as  a 
passenger.  It  was  held,  in  the  time  of  Lord  Holt,  and  formerly 
by  the  supreme  court  of  New  York,  that  passenger  carriers  were 
not  liable  for  baggage  unless  a  particular  and  distinct  price  had 
been  paid  for  its  conveyance.  But  it  is  now  well  settled,  and 
is  a  matter  of  great  and  general  convenience  and  accommoda- 
tion, in  this  age  of  universal  and  perpetual  traveling,  that  pas- 
senger carriers  are  responsible  for  the  baggage  of  a  passenger, 
and  that  the  reward  for  conveying  the  baggage  is  included  in 
the  passenger's  fare.  But,  though  it  is  settled  that  passenger 
carriers  are  responsible  for  baggage,  yet  there  is  still  a  very  wide 
field  for  controversy  remaining,  in  determining  what  is  properly 
included  in  the  term  **  baggage."  From  the  nature  of  the  case, 
it  is  impracticable  to  prescribe  an  exact  rule,  or  to  define  with 
technical  precision  what  may  properly  be  included  in  the  term 
"  baggage,"  as  used  in  connection  with  traveling  in  public  con- 
veyances. 

Some  persons,  and,  in  this  particular,  the  wisest,  perhaps,  take 
little  or  nothing  with  them  in  traveling,  while  others  take  many 
things  and  large  quantities.  It  is  quite  impossible  for  the  court 
to  restrict,  within  certain  and  prescribed  limits,  the  quantity  or 
value  or  kind  of  articles,  which  may  be  embraced  in  the  term 
"  ^^gSkge  "  of  the  traveling  world.  The  most  that  can  be  done  is, 
lo  prescribe  some  general  rules  as  to  the  character,  description. 
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and  purposes  of  articles  which  may  be  taken  as  baggage.  II 
may  be  said,  in  general  terms,  that  baggage  includes  such  arti- 
cles as  are  of  necessity  or  convenience  for  personal  use,  and  such 
as  it  is  usual  for  persons  traveling  to  take  with  them.  It  haa 
been  said  that  articles  for  instruction  or  amusement,  as  books, 
or  a  gun,  or  fishing  tackle,  fall  within  the  term  **  baggage."  In 
the  case  of  Brooke  v.  Pickwick,  4  Bing.  218,  the  carrier  was  held 
responsible  for  a  lady's  trunk  containing  apparel  and  jewels. 
Bo  in  the  case  of  McOHl  v.  Eowand,  3  Pa.  St.  451  [45  Am.  Dec. 
654],  which  was  for  apparel  and  jewelry.  In  Jones  v.  Voorhees, 
10  Ohio,  145,  150,  the  carrier  was  held  responsible  for  a  watch 
which  was  lost  in  a  trunk,  as  being  an  appendage  of  the  traveler. 
But  a  carrier  is  not  liable  for  merchandise  as  baggage.  In 
Pardee  v.  Drew,  25  Wend.  459,  the  passenger  carrier  was  held 
not  responsible  for  a  trunk  of  silk  goods  as  baggage.  So  in 
Eawkina  v.  Hoffman,  6  Hill  (N.  T.),  586  [41  Am.  Dec.  767],  the 
carrier  was  held  not  liable  for  samples  used  for  effecting  sales  of 
goods.  So  carriers  are  not  liable  for  large  sums  of  money  as 
baggage  taken  for  the  purpose  of  transportation.  In  the  case 
of  The  Orange  County  Bank  v.  Brown,  9  Wend.  85  [24  Am.  Dec. 
129],  it  was  held  that  the  owner  of  a  steamboat  used  for  carry- 
ing passengers  was  not  liable  for  a  trunk,  containing  a  large  sum 
of  money,  brought  on  board  by  a  passenger  as  baggage,  the  ob- 
ject being  the  transportation  of  the  money.  In  the  case  of 
Weed  V.  Saratoga  and  Schenectady  EaUroad  Co,,  19  Wend.  534, 
it  was  held,  that  a  railroad  company  were  liable  for  money  in  a 
trunk,  to  a  reasonable  amount  for  traveling  expenses,  as  bag- 
gage. In  that  case,  the  sum  was  two  hundred  and  eighty-five 
dollars,  in  the  trunk  of  a  passenger  from  Saratoga  to  New  York. 
In  the  case  of  The  Orange  County  Bank  v.  Brown,  supra,  it  was 
also  supposed,  though  not  expressly  adjudged,  that  money  for 
traveling  expenses  might  be  carried  as  baggage  at  the  risk  of 
the  carrier.  But  in  the  case  before  cited  from  6  Hill,  586,  a 
doubt  was  expressed,  whether  any  money  could  be  considered 
as  baggage. 

Upon  consideration  of  the  whole  subject,  and  referring  to  the 
cases,  the  court  have  come  to  the  conclusion,  that  money  bona 
fide  taken  for  traveling  expenses  and  personal  use  may  properly 
be  regarded  as  forming  a  part  of  a  traveler's  baggage.  The  time 
has  been,  in  our  country,  when  the  character  and  credit  of  our 
local  currency  were  such,  that  it  was  expedient  and  needful,  for 
persons  traveling  through  different  states,  to  provide  themselves 
with  an  amount  of  specie,  which  could  not  conveniently  be  cai^ 
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ried  about  tbe  person  to  defray  traveling  expenses.  But  even  if 
bills  are  taken  for  this  purpose,  it  may  be  convenient  and  suitable 
that  they  should  be  to  some  amount  placed  in  a  traveling  trunk, 
with  other  necessary  articles  for  personal  use.  This  would  seem 
but  a  reasonable  accommodation  to  the  traveler.  It  has  been 
objected  that  the  carrier  will  not  expect  that  there  will  be  money 
with  the  baggage,  and  will  not  therefore  be  put  upon  his  g^rd. 
But  surely  a  carrier  may  very  naturally  understajid  and  expect 
that  a  passenger  will  place  his  money  for  expenses,  or  some  part 
of  it,  in  his  trunk,  instead  of  carrying  it  all  about  his  person;  he 
certainly  might  as  naturally  expect  this,  as  that  there  would  be 
jewels  or  a  watch  in  a  traveling  trunk,  for  which  articles  a  car- 
rier has  been  held  responsible.  The  passenger  is  not  bound  to 
give  notice  of  the  contents  of  his  trunk,  unless  particular  inquiry 
be  made  by  the  carrier.  But  it  must  be  fully  understood  that 
money  can  not  be  considered  as  baggage,  except  such  as  is  bcma 
fide  taken  for  traveling  expenses  and  personal  use;  and  to  such 
reasonable  amount  only  as  a  prudent  person  would  deem  neces- 
sary and  proper  for  such  purpose.  But  money  intended  for 
trade  or  business  or  investment  or  for  transportation  or  any 
other  purpose  than  as  above  stated  can  not  be  regarded  as  bag- 


But  in  the  present  case,  if  the  money  in  the  trunk  could  not 
be  considered  as  a  part  of  the  plaintiff's  baggage,  according  to 
the  rule  now  stated,  so  that  the  defendants  would  be  actually 
responsible  for  it,  as  common  carriers;  yet  as  the  trunk  was  in 
the  custody  of  the  defendants,  they  would,  upon  common  and 
familiar  principles,  be  answerable  for  gross  negligence  wholly 
irrespective  of  their  liability  as  common  carriers.     This  prin- 
ciple is  well  settled  in  the  case  of  Brooke  v.  Pickwick,  4  Bing. 
218,  and  Baison  v.  Donovan,  4  Bam.  &  Aid.  21,  and  other  cases. 
The  verdict,  which  was  for  the  whole  sum  of  money  in  the 
trunk,  without  any  inquiry  as  to  the  uses  and  purposes  for 
which  it  was  designed,  must  be  set  aside  and  a  new  trial  granted; 
unless,  by  agreement  of  the  parties,  it  can  be  settled  in  some 
other  way,  whether  or  not  the  plaintiff  is  entitled  to  recover  any 
and  what  sum,  in  accordance  with  the  principles  above  stated, 
and  the  verdict  altered,  if  necessary,  according  to  the  agree- 
ment in  the  report. 

LiABnJTT  OF  Oabkur  fob  Baooaox  of  Passxnobbs:  See  P^xoUi  y.  Me- 
Laughlin,  47  Am.  Dec.  563;  Laing  v.  Colder,  49  Id.  533,  and  cases  died  in 
the  notes  thereto.  The  rule  laid  down  in  the  principal  case  as  to  what  oon< 
•titates  baggage  is  approved  in  ConnoUy  v.  Warren,  106  Mass.  14S. 
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MoKET  OB*  Merchandise  Cabbxed  nr  Tbvmk,  whether  GoNsrnrcTTES 
Part  of  BAoaAOE  or  not:  See  Orcutge  Co^aUy  Bank  v.  Browne  24  Am.  Dec. 
129;  HawHtu  v.  Hoffman^  41  Id.  767,  and  the  notes  thereto.  Money  for 
trayeling  expenses,  carried  in  a  passenger's  trunk,  is  a  part  of  his  baggage, 
but  not  money  carried  for  purposes  of  speculation  or  otherwise:  McKee  v. 
Owen,  15  Mich.  127;  Berkshire  Woollen  Co,  v.  Frodor,  7  Cush.  426;  Dunlap 
V.  Intematio'nal  SL  Co.,  08  Mass.  376.  Costly  jewelry,  samples,  or  other 
merchandise,  carried  in  valises  or  trunks,  is  no  part  of  a  traveler's  baggage: 
Michigan  etc.  R,  JR.  Co.  v.  Carroto,  73  111.  357;  C<dlin8  v.  Boston  tic.  R.  E. 
Co.,  10  Cush.  607;  Stimson  v.  Connecticut  etc.  R.  R.  Co.,  98  Mass.  84;  nor  a 
feather-bed  carried  by  a  passenger  on  a  vessel  not  for  use  on  the  voyage:  Oim- 
nolly  Y.  Warren,  106  Mass.  748,  all  citing  the  principal  case. 

LiABiUTT  OF  FAasBHGKR  CARRIERS  GENERALLY :  See  McSlroy  ▼.  Naahuk 
tie,  R.  R.  Oo,f  60  Am.  Deo.  794,  and  note. 


Tebbetts  v.  Fioeebing. 

[5  OuBHOia,  83.] 

OmasiON  nr  Count  on  Note  to  Set  out  Memoranduh  thereon,  wUdi 
constitutes  a  defeasance  or  qualifies  the  stipulations  of  the  note,  is  a 
variance,  and  the  note  will  not  support  the  count;  but  if  the  declaration 
contains  the  common  money  counts,  and  the  memorandum  is  merely  that 
the  note  is  given  as  collateral  security  for  another  note,  the  varianoe  ii 
immaterial.  « 

Count  for  Money  Had  and  Received  Lies  on  Special  Contract  it 
nothing  remains  to  be  done  but  to  pay  a  stipulated  sum  of  money. 
Hence,  such  a  count  is  good  on  a  note  given  as  collateral  security  for  • 
debt  which  remains  unpaid,  if  the  note  is  due. 

Objection  that  No  Bill  of  Pabticulabs  was  Filed  as  required  by  ih* 
rules  of  practice,  if  not  taken  in  the  court  below,  can  not  be  insisted  npoi 
afterwards. 

Bill  of  Pabticulabs  is  Unnecessaby  to  Let  in  Note  as  Evidengi 
under  the  money  counts  in  a  declaration  giving  notice  of  the  nature  ol 
the  claim  by  containing  a  count  on  the  note. 

DiscHABOB  IN  Insolvency  afteb  Pbiob  Insolvency  is  Invalid,  undei 
the  Massachusetts  statute,  without  the  written  assent  of  three  fourtEi 
of  the  creditors,  unless  the  estate  pays  fifty  per  cent,  of  the  debts. 

Discharge  in  Insolvency  does  not  Affect  Note  to  Citizen  of  Anothei« 
State  who  was  such  when  the  note  was  made  and  until  the  discharge. 

Assumpsit,  the  declaratdon  containing  a  count  on  a  note,  and 
also  the  money  counts.  At  the  trial  in  the  common  pleas  the 
note  sued  on  was  offered  in  evidence,  but  there  was  a  memo- 
randum thereon,  not  set  out  in  the  declaration,  to  the  effect  that 
the  note  was  given  as  collateral  security  for  certain  other  notes. 
A  motion  for  a  nonsuit  on  the  ground  of  variance  was  overruled. 
The  defendant  offered  in  evidence  a  plischarge  in  insolvencj  on 
his  own  application.     It  appeared  that  three  fourths  of  the  ored- 
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itors  did  not  assent  thereto  in  writing,  and  that  the  assets  did 
not  pay  fifty  per  cent,  of  the  debts,  and  it  was  proved  that  on  a 
preTious  application  for  the  benefit  of  the  insolvent  law  the  de- 
fendant had  been  refused  a  discharge  because  the  assets  did 
not  pay  fifty  per  cent,  of  the  debts.  It  further  appeared  that 
the  plaintiff  was,  at  the  making  of  the  note,  and  ever  since,  a 
citizen  of  Maine.  The  defendant's  discharge  was,  on  these 
grounds,  held  no  defense.  Yerdici  for  the  plaintiff.  Excep- 
tions by  the  defendant. 

E.  O.  Dudley^  for  the  defendant. 

F.  B.  Hayes,  for  the  plaintiff. 

By  Ck)urt,  Dewet,  J.  It  is  unnecessary  to  decide  whether  the 
instrument  offered  in  evidence  supports  the  special  count.  If 
that  was  the  only  count  upon  which  the  plaintiff  could  recover, 
the  inquiry  would  then  properly  arise,  whether  the  memorandum 
appended  to  the  note,  and  signed  by  the  defendant,  could  in 
any  sense  be  considered  a  defeasance  of  the  note,  or  as  contain- 
ing anything  to  qualify  the  stipulations  in  the  note  itself.  If  so, 
then  upon  the  authority  of  the  case  of  Whitaker  v.  Smilh,  4  Pick. 
83,  the  evidence  would  not  support  the  count  on  the  note.  But 
it  is  unnecessary  to  consider  this  point,  as  the  writ  contains  the 
common  money  counts,  and  these  are  quite  sufficient  to  embrace 
the  plaintiff's  case  upon  the  evidence. 

However  special  the  contract,  yet  if  there  remains  no  other 
duty,  than  the  mere  payment  of  a  stipulated  sum  of  money,  the 
eonnt  for  money  had  and  received  will  be  sufficient:  Felton  v. 
Dickingan,  10  Mass.  287;  State  Bank  v.  Hard,  12  Id.  171;  Baker 
V.  Corey,  19  Pick.  496;  Bates  v.  Curtis,  21  Id.  247;  and  more 
directly  in  point,  being  the  case  of  a  promissory  note,  given  in 
eonsideration  that  the  payee  would  assign  a  certain  mortgage, 
the  case  of  Payson  v.  WhUcomh,  15  Id.  212.  There  is  no  practi- 
cal inconvenience  resulting  from  this  form  of  pleading,  inasmuch 
as  the  rules  of  practice  require  reasonable  notice  to  be  given  of 
the  nature  of  the  claim  sought  to  be  enforced,  whenever  the 
party  needs  such  information,  and  moves  for  an  order  to  that 
effect. 

It  is  insisted,  however,  on  the  part  of  the  defendant,  that 
the  plaintiff  was  required,  by  the  rule  of  the  court  of  common 
pleas,  to  file  a  bill  of  particulars,  or  be  precluded  from  intro- 
ducing this  evidence  under  the  general  counts.  To  this  objec- 
tion, two  answers  may  be  given:  1.  No  such  objection  appears 
to  have  been  taken  in  the  court  of  common  pleas,  and  therefore 
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is  not  properly  open  here;  as  that  court  had  full  power,  if  such 
objection  had  been  taken,  to  have  granted  further  time  to  the 
plaintiff  for  filing  such  bill  of  particulars,  and  thus  avoided  this 
objection ;  2.  The  defendant  had  full  notice  of  this  claim  of  the 
plaintiff  from  the  pleadings.  The  note  itself  now  sought  to  be 
recovered  was  set  forth  as  a  cause  of  action  in  one  of  the  counts. 
This  superseded  the  necessity  of  filing  a  bill  of  particulars,  set- 
ting forth  the  note  as  a  demand,  upon  which  the  plaintiff  would 
rely  at  the  trial. 

The  further  ground  of  defense,  arising  from  the  discharge 
granted  by  a  master  in  chancery,  is  also  unavailing  to  the  de- 
fendant; because  the  case  falls  vnthin  the  provisions  of  the  act 
of  1844,  chapter  178,  section  5,  which  declares  the  discharge 
invalid,  in  the  case  therein  specified;  and  because  the  plaintiff, 
at  the  time  of  the  making  of  the  promise,  was,  and  ever  since 
has  been,  a  citizen  of  the  state  of  Maine:  Savoye  v.  Marshy  10 
Mete.  6d4  [43  Am.  Dec.  451];  Woodbridge  t.  Men,  12  Id.  470. 

Exceptions  overruled. 

Mehobanduh  ok  Notb  CoMHTrruTJs  Essential  Paiet  of  It,  when:  See 
Barnard  v.  Cushing,  38  Am.  Beo.  362;  Fletcher  v.  BlodgeU,  42  Id.  487,  and 
the  notes  thereto. 

Vabiakce  between  Wbitjno  Declared  on  and  That  Offebed  in  Evi- 
dence, WHEN  Material  and  when  not:  See  Rom  v,  Overton,  2  Am.  Bee. 
652;  Walsh  v.  OilmoTy  6  Id.  502;  Belku  v.  Hays,  9  Id.  385;  Hastings  v.  Lou- 
ering,  13  Id.  420;  NeweU  v.  Mayherry^  23  Id.  281;  Miller  v.  Brown^  Id.  693; 
Adams  v.  lAsher,  25  Id.  102;  mbreU  v.  MUler,  29  Id.  126;  Leid^g  v.  Rawsim, 
Id.  854,  and  the  notes  thereto. 

Whether  Assumpsit  for  Money  Had  and  Received,  or  for  goods  sold 
End  delivered,  or  for  work  and  labor  performed,  etc.,  can  be  maintained  where 
there  is  a  special  contract:  See  Newman  v.  McGregor,  24  Am.  Dec.  193;  C2e»- 
ienen  v.  PatUsel,  25  Id.  435;  Fotoler  v.  Austin,  26  Id.  701;  Pod  v.  TuUle^  Id. 
652;  Cummings  v.  Nichols,  38  Id.  501;  Mattocks  v.  Lyman,  46  Id.  138.  As 
to  the  right  of  the  payee  of  a  note  to  surrender  it  and  recover  on  the  original 
oonslderation,  although  the  declaration  contains  a  count  on  the  note,  see  if  el* 
ledge  v.  Boston  Iron  Co,,  post,  59,  and  note. 

Objections  not  Made  in  C!oi7Rt  Below  not  Considered  on  Writ  of 
Error  or  Appeal:  See  various  examples  of  the  application  of  this  rule,  in 
Beehman  v.  Frost,  9  Am.  Bee.  246;  Campbell  v.  Stakes,  19  Id.  561;  Newsum 
V.  Newsum,  Id.  739;  Birely  v.  Staley,  25  Id.  303;  Sasseer  v.  Walker,  Id.  272; 
MitcheU  V.  Anderson,  26  Id.  158;  BarreU  v.  Wills,  Id.  315;  NeslnU  v.  DaUam, 
28  Id.  236;  Apperson  v.  CoUrell,  29  Id.  239;  Pennsylvania  etc  Co,  v.  Don- 
dridge.  Id.  543;  Drtggs  v.  Dtright,  31  Id.  283;  Reid  v.  Edwards,  Id.  720; 
Jones  V.  Hardesty,  32  Id.  180;  HeweU  v.  Buck,  35  Id.  243;  Schleneker  v.  I^ 
ley,  38  Id.  100;  Martin  T.Webb,  39  Id.  363;  Lewis  v.  Bank  qfKeniueky,  40  Id. 
409;  Clark  v.  State,  Id.  481;  Union  Bank  v.  Lea,  41  Id.  275;  PhUUps  v.  Rtm- 
nets,  43  Id.  109;  State  v.  Morgan,  47  Id.  329;  Babe  v.  Fyler,  48  Id.  763,  and  in 
cases  cited  in  the  notes  thereto.  In  Bond  v.  Bond,  7  Allen,  6,  it  is  laid  down* 
citing  the  principal  case,  to  be  well  settled,  that  on  exceptions  no  o1 
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can  be  considered  which  do  not  appear  to  have  been  raised  and  passed  on  by 
tbe  oonrt  below. 

Bill  of  Particui^abs,  Necessitt,  Sofficiency,  anb  Effect  of:  See  £m 
Mny  ▼.  De  Laisire,  3  Am.  Dec.  535;  Bahcoch  v.  Thompson,  15  Id.  235;  Bob- 
trU  V.  BtaOy,  21  Id.  410;  Sidwea  v.  Evcaia,  Id.  387;  O'dpin  v.  Howelly  45  Id. 
720. 

DiSGSAROK  U2a>KB  Statb  INSOLVENT  Law,  Effect  OF,  on  debts  due  oit- 
isens  of  another  state:  See  Larrahfe  v.  TaJhoU,  46  Am.  Dec.  637;  Brigkam 
V.  Henderson  y  48  Id.  610,  and  notes  referring  to  other  cases. 


Woodbury  v.  Perkins. 

[6  Ouamva,  86.] 

BnoBABox  mmn  IJnitxd  States  Bankbuft  Act  is  No  Bab  to  Aonov 
ON  JuBOMBNT  against  the  bankrupt  recoyered  after  the  filing  of  ths 
petition  in  an  action  commenced  before  the  filing. 

Debt  on  a  judgment  recovered  in  New  Hampshire.  The  de- 
fense was  a  discharge  under  the  United  States  bankrupt  law, 
subsequent  to  the  judgment,  upon  a  petition  filed  before  the 
judgment,  but  after  the  commencement  of  the  action  in  which, 
the  judgment  was  rendered.  The  judge  held  it  a  good  bar« 
Teidict  for  the  defendant.    Exceptions  by  the  plaintiff. 

X.  Ode^  for  the  plaintiff. 

B.  Band  J  for  the  defendant. 

By  Ck>urt^  Dewey,  J.  The  case  of  Sampwn  v.  Clark^  2  Gush. 
178,  was  a  direct  decision  upon  a  similar  question,  arising  under 
the  insolvent  law  of  Massachusetts.  It  was  there  held,  that 
where  a  judgment  is  obtained  against  an  insolvent  debtor,  after 
the  first  publication  of  the  notice  by  the  messenger  of  the 
issuing  of  a  warrant,  in  an  action  pending  at  the  time  of  insti- 
tuting the  proceedings  in  insolvency,  such  judgment  is  not 
provable  as  a  claim  against  the  insolvent's  estate  in  the  hands 
of  the  assignee,  because  it  was  not  in  existence  at  the  time  of  the 
publication;  and  the  original  debt  is  not  provable,  because  it 
was  merged  in  the  judgment.  This  decision  was  upon  the  stat- 
ute of  1838,  chapter  163,  section  3,  which  allows  all  debts  to  be 
proved  against  the  estate,  which  are  ''due  and  payable'*  from 
the  debtor,  at  the  time  of  the  first  publication  of  the  notice  of 
iiisuing  the  warrant  in  insolvency. 

It  becomes  necessaiy  now  to  inquire  what  are  the  provisions 
of  the  bankrupt  act  under  which  this  discharge  was  obtained; 
and  whother  the  case  above  referred  to,  in  principle,  applies  to 
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the  presoDt  case.  The  present  is  a  questiou  of  the  Talidity  of 
a  dischai^e;  that  related  to  the  right  of  a  creditor  to  file  his 
claim;  but  both  must  be  governed  by  the  same  rule;  at  least,  it 
must  be  so  in  cases  arising  under  the  statute  of  1838,  chapter 
163.  By  the  provisions  of  the  act  of  congress  of  1841,  chapter 
9,  section  4,  it  is  enacted  that  "  every  bankrupt  virho  shall  bona 
fide  surrender  all  his  property,"  etc.,  "shall  be  entitled  to  a 
full  discharge  from  all  his  debts,  and  such  discharge  shall  be 
deemed  a  full  and  complete  discharge  of  all  debts,  contracts, 
and  other  engagements  of  such  bankrupt,  which  are  provable 
under  this  act."  The  fifth  section  authorizes  all  creditors  to 
prove  their  debts  against  the  bankrupt. 

In  New  York,  this  question  seems  to  have  been  settled  in  the 
case  of  Kellogg  v.  Schuyler,  2  Denio,  73,  where  it  was  held,  in 
reference  to  the  bankrupt  act,  that  a  judgment  is  an  extinguish- 
mont  of  the  prior  indebtedness;  and  where  it  is  rendered  after 
the  time  of  presenting  the  petition,  it  is  not  affected  by  a  dis- 
charge granted  under  such  petition.  In  the  case  of  Thompson  v. 
Hewitt,  6  Hill,  254,  where  the  defendant,  during  the  pendency  of 
a  suit  against  him  on  a  promissory  note,  presented  a  petition  for 
a  discharge  under  the  bankrupt  act,  and  af  tenvards  gave  a  judg- 
ment for  a  part  of  it,  by  a  compromise,  the  original  debt  was 
held  to  be  merged  and  extinguished  by  the  new  judgment,  and 
the  judgment  not  to  be  affected  by  the  discharge  in  bankruptcy. 

We  can  perceive  no  great  hardship  that  can  result  from  taking 
this  view  of  the  question.  The  parties  can  neither  of  them  be  af- 
fected injuriously  thereby,  without  their  own  assent,  or  by  some 
laches  on  their  part.  The  creditor  who  may  have  a  suit  pending 
against  his  debtor,  at  the  time  such  debtor  may  become  the  sub- 
ject of  proceedings  in  bankruptcy,  may  at  once  discontinue  hia 
suit,  and  file  his  claim  with  the  commissioner  in  bankruptcy,  or 
insolvency,  as  the  case  may  be,  and  will  in  such  case  be  allowed 
to  prove  his  claim,  and  receive  a  dividend.  So,  on  the  other 
hand,  the  debtor,  if  he  would  secure  to  himself  the  benefit  of  a 
discharge  in  bankruptcy,  in  reference  to  a  debt  for  the  recovery 
of  which  a  suit  at  law  is  then  pending,  has  only  to  interpose  his 
objection  to  a  judgment's  being  rendered  in  such  suit,  by  sug- 
gesting the  proceedings  in  bankruptcy,  and  asking  a  continuance 
of  the  action,  until  the  proceedings  in  bankruptcy  have  so  far 
progressed  as  to  enable  him  to  plead  his  discharge  in  bar  of  the 
suit. 

But  if  both  parties  are  content  that  the  demand  shall  not  be 
affected  by  the  proceedings  in  bankruptcy;  the  creditor  volun- 
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tarily  yielding  his  right  to  file  his  claim  for  the  purpose  of  tak- 
ing a  dividend  from  the  avails  of  the  assets  of  the  bankrupt; 
and  the  debtor  being  also  content  to  have  the  demand  unaffected 
bj  the  proceedings  in  bankruptcy;  the  result  will  be  that  a  new 
debt  is  created,  which  is  not  affected  by  the  discharge  in  bank- 
mptcy.  It  is  undoubtedly  true,  that  to  some  extent  and  for 
some  purposes,  it  is  allowable  to  go  behind  a  judgment,  and 
inquire  as  to  the  original  indebtedness,  and  this  may  have  a  de- 
cisive effect  upon  the  rights  of  the  parties.  The  case  of  Beiis  v. 
Bagley,  12  Pick.  572,  cited  by  the  counsel  for  the  defendant,  is 
an  instance  of  such  inquiry,  and  a  case  where  effect  was  given 
to  the  original  cause  of  action.  The  judgment  in  that  case  was 
rendered  long  before  the  application  for  a  discharge  or  any  pro- 
ceedings in  reference  to  the  same.  It  was  important  to  show 
the  jurisdiction  of  the  tribunals  of  New  York,  in  reference  to 
the  case  and  the  parties,  and  it  appearing  that  the  original  debt 
was  contracted  in  that  state,  this  was  held  sufficient  to  subject 
the  demand,  which  was  a  suit  upon  a  judgment,  to  the  insolvent 
laws  of  New  York. 

The  English  decisions,  to  some  extent,  are  apparently  con- 
flicting with  the  view  which  we  have  taken  of  the  present  case. 
To  what  extent,  it  is  somewhat  difficult  precisely  to  understand. 
In  the  case  of  Robinson  v.  Valey  2  Bam.  &  Cress.  762,  it  was  held, 
that  the  debt  was  provable,  although  in  a  judgment;  but  here 
the  judgment  was  before  the  commission  of  bankruptcy  issued. 
The  case  Ex  parte  Birch,  reported  in  4  Id.  880,  and  also  in  7  Dow. 
&  By.  43G,  442,  is  a  case  more  in  point  to  show  that  a  judgment, 
rendered  after  the  commission  of  bankruptcy,  is  yet  provable  as 
a  dtjbt  chargeable  upon  the  assets  of  the  bankrupt.  The  judg- 
ment was  in  fact  rendered  three  days  after  the  date  of  the  com- 
mission, and  the  debt  was  held  provable,  but  the  grounds  of  the 
decision  are  not  stated.  It  may  have  been  decided  upon  the 
ground  urged  by  one  of  the  counsel,  that  a  judgment  there  alwaya 
relates  to  the  first  day  of  the  term,  which  period  would  be  found 
prior  to  the  issuing  of  the  commission ;  or  i t  may  have  been  founded 
upon  the  peculiar  language  of  the  statute  of  40  Geo.  III.,  c. 
135,  "  after  the  act  of  bankruptcy,"  etc.  The  act  of  bankruptcy 
is  the  private  act  of  the  debtor,  and  may  not  at  the  time  be 
known  to  the  creditor,  so  that  he  can  discontinue  his  action  and 
waive  taking  a  judgment;  while  our  statute  relates  to  all  debts 
existing  at  the  time  of  the  publication  by  the  messenger,  which 
is  a  public  event  known  to  the  creditor,  so  as  to  enable  him  sea- 
sonably to  regulate  his  future  course  as  to  a  suit  then  pending. 
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Howeyer  that  may  be,  we  see  no  sufficient  reason  for  not  apply* 
ing  the  same  principle  by  anything  settled  in  the  law  of  Sampson 
V.  Clark,  2  Cush.  173,  before  cited. 

The  petition  in  bankruptcy  having  been  filed  on  the  ninth  of 
December,  1842,  and  the  judgment,  which  is  the  foundation  of 
the  present  claim,  having  been  rendered  subsequently,  although 
the  original  action  was  commenced  prior  to  the  filing  of  the 
petition  in  bankruptcy,  such  judgment  does  not  constitute  a 
debt  or  demand,  which  could  be  proved  and  allowed  by  the 
commissioner  in  bankruptcy,  and  the  discharge  of  the  said  Per- 
kins, by  virtue  of  said  proceedings,  does  not  apply  to  a  judg- 
ment rendered  after  the  filing  of  the  petition  in  bankruptcy. 

Such  being  the  character  of  the  demand  sought  to  be  enforced 
in  the  present  action,  the  ruling  of  the  court  of  common  pleas 
was  erroneous. 

Exceptions  sustained,  and  a  new  trial  ordered  in  this  court. 

Judgment  Recovebed  against  Insolvent  after  Petition  in  bankraptey, 
but  before  decree  or  discharge,  is  not  barred  by  the  discbarge:  Haggerty  v. 
Amory^  7  Allen,  460;  In  re  Oallison,  5  Nat.  Bank  Reg.  354,  citing  the  prin- 
cipal case.  See  to  the  same  effect,  lUher  v.  Foss,  30  Me.  459;  Pike  v.  Me- 
Donald,  32  Id.  418. 

Simple  Contbact  Debt  is  Merged  in  Judgment  therefor:  See  Watm  ▼. 
McNuUy,  43  Am.  Dec.  58,  and  note.  The  principal  case  is  cited  and  ap- 
proved on  this  point  in  HaTidrahan  v.  Cheshire  Iron  Works,  4  Allen,  396; 
WoleoU  V.  Hodge,  15  Gray,  548,  and  Bradford  v.  Rice,  102  Masa.  473. 


BoBiNSON  V.  Baker. 

[5  CUSBINO,  137.] 

Common  Carrier  has  No  Lien  for  Freight  on  Qoods  Rbcbivsd  from 
Wrong-doer  without  the  owner's  consent,  express  or  implied,  as  against 
such  owner,  although  they  were  innocently  received. 

Eeplevin  for  a  quantity  of  flour,  purchased  by  the  plaintiff  at 
Buffalo,  in  New  York,  and  shipped  on  a  boat  of  the  Old  Clinton 
line  to  Albany,  to  be  delivered  to  the  Western  Bailroad  Com- 
pany, to  be  shipped  by  them  to  the  plaintiff  at  Boston.  The 
agent  of  the  Western  Bailroad  Company  declined  to  receive  the 
flour,  on  being  informed  of  its  arrival,  though  it  was  not  actu- 
ally tendered  to  him,  and  said  that  the  boat  must  take  its  turn 
after  certain  other  boats  waiting  to  deliver  goods  to  that  com^ 
pany;  and  the  agent  of  the  Old  Clinton  line  then  shipped  it  hj 
the  Albany  and  Canal  line  to  New  York,  and  the  latter  company 
shipped  it  thence  by  the  defendant's  boat  to  Boston,  to  be  deliv« 
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eied  to  the  plaintiff  on  payment  of  freight.  The  defendant, 
having  carried  it  to  Boston,  refused  to  deliver  it  except  upon 
payment  of  the  freight,  claiming  a  lien  therefor,  and  the  plaintiff 
bronght  this  action.  The  evidence  tended  to  show  that  the 
diversion  of  the  course  of  the  flour  by  the  Old  Clinton  and 
Albany  and  Canal  lines  was  without  the  plain tifTs  consent;  but 
it  is  unnecessary  to  state  this  evidence,  or  the  instructions 
requested  or  given,  except  to  say,  that  the  judge  ruled  that  if 
the  defendant  received  the  flour  in  good  faith,  and  in  the  ordi- 
nary course  of  business,  for  shipment  to  the  plaintiff,  in  ignorance 
of  the  contract  of  the  plaintiff  with  the  Old  Clinton  line,  and  of 
the  fact  that  the  flour  was  to  have  been  shipped  from  Albany  to 
Boston  by  the  Western  railroad,  he  was  entitled  to  a  lien  for 
his  freight  thereon.  The  correctness  of  this  instruction  was  the 
only  question  considered  in  the  supreme  court.  The  question 
was  submitted  to  the  jury  as  to  whether  or  not  the  agent  of  the 
Western  Eailroad  Company  authorized  the  shipment  by  way  of 
New  York,  and  the  jury  found  that  he  did  not.  Judgment  was 
to  be  entered  for  the  defendant,  if  the  instructions  were  correct. 
Otherwise  for  the  plaintiff. 

G.  B,  Goodrich,  for  the  plaintiff. 
B.  B.  Curtis,  for  the  defendant. 

By  Court,  Fletcher,  J.  (after  stating  the  facts,  the  instruc- 
tions requested,  and  the  instructions  given).  As  the  ruling  of 
the  judge,  that  the  defendant,  as  a  carrier,  had  a  lien  for  his 
freight,  was  placed  upon  grounds  wholly  independent  of  any 
rightful  authority  in  the  agents  of  the  Old  Clinton  line  and  the 
Albany  and  Canal  line,  to  divert  the  goods  from  the  course  in 
which  the  plaintiff  had  directed  them  to  be  sent,  and  to  forward 
them  by  the  defendant's  vessel,  and  wholly  independent  of  the 
plaintiff's  consent,  express  or  implied,  the  simple  question  raised 
in  the  case  is,  whether  if  a  common  carrier  honestly  and  fairly 
on  his  part,  without  any  knowledge  or  suspicion  of  any  wrong, 
receives  goods  from  a  wrong-doer  without  the  consent  of  the 
owner,  express  or  implied,  he  may  detain  them  against  the  true 
owner,  until  his  freight  or  hire  for  carriage  is  paid;  or  to  state 
the  question  in  other  words,  whether  if  goods  are  stolen  and 
delivered  to  a  common  carrier,  who  receives  them  honestly  and 
fairly  in  entire  ignorance  of  the  theft,  ho  can  detain  them 
against  the  true  owner,  until  the  carriage  is  paid. 

It  is  certainly  remarkable,  that  there  is  so  little  to  be  found 
in  the  books  of  the  law,  upon  a  question  which  would  seem 
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likely  to  be  constantly  occurring  in  the  ancient  and  extensive 
business  of  the  carrier.  In  the  case  of  Yorke  v.  Orenaugh,  2  Ld. 
Baym.  866,  tbe  decision  was,  that  if  a  horse  is  put  at  the  stable 
of  an  inn  by  a  guest,  the  innkeeper  has  a  lien  on  the  animal  for 
his  keep,  whether  the  animal  is  the  property  of  the  guest  or  of  some 
third  party  from  whom  it  has  been  fraudulently  taken  or  stolen. 
In  that  case.  Lord  Chief  Justice  Holt  cited  the  case  of  an  Exeter 
common  carrier,  where  one  stole  goods  and  delivered  them  to  the 
Exeter  carrier,  to  be  carried  to  Exeter;  the  right  owner,  finding 
the  goods  in  possession  of  the  carrier,  demanded  them  of  him; 
upon  which  the  carrier  refused  to  deliver  them  unless  he  was 
first  paid  for  the  carriage.  The  owner  brought  trover,  and  it 
was  held,  that  the  carrier  might  justify  detaining  the  goods 
against  the  right  owner  for  the  carriage;  for  when  they  were 
brought  to  him,  he  was  obliged  to  receive  them,  and  cany  them; 
and  therefore  since  the  law  compelled  him  to  cany  them,  it  will 
give  him  a  remedy  for  the  premium  due  for  the  carriage. 
Powell,  J.,  denied  the  authority  of  the  case  of  the  Exeter  car- 
rier, but  concuned  in  the  decision  as  to  the  innkeeper.  There 
is  no  other  report  of  the  case  of  the  Exeter  carrier  to  be  found. 
Upon  the  authority  of  this  statement  of  the  case  of  the  Exeter 
carrier,  the  law  is  laid  down  in  some  of  the  elementary  treatises 
to  be,  that  a  carrier  who  receives  goods  from  a  wrong-doei  or 
thief,  may  detain  them  against  the  true  owner  until  the  carriage 
is  paid. 

In  the  case  of  King  v.  Richards,  6  Whart.  418  [37  Am.  Dec. 
420],  the  court,  in  giving  an  opinion  upon  another  and  entirely 
different  and  distinct  point,  incidentally  recognized  the  doctrine 
of  the  case  of  the  Exeter  earner.  But  until  within  six  or  seven 
years,  there  was  no  direct  adjudication  upon  this  question  ex- 
cept that  refened  to  in  Yorke  v.  Grenaugh,  of  the  Exeter  carrier. 
In  1843  there  was  a  direct  adjudication  upon  the  question  now 
under  consideration,  in  the  supreme  court  of  Michigan,  in  the 
case  of  Fitch  v.  Newberry,  1  Doug.  1  [40  Am.  Dec.  33].  The 
circumstances  of  that  case  were  very  similar  to  those  in  the 
present  case.  There  the  goods  were  diverted  from  the  course 
authorized  by  the  owner,  and  came  to  the  hands  of  the  carrier 
without  the  consent  of  the  owner,  express  or  implied;  the  car- 
rier, however,  was  wholly  ignorant  of  that,  and  supposed  they 
were  rightfully  delivered  to  him;  and  he  claimed  the  right  to 
detain  them  until  paid  for  the  caniage.  The  owner  refused  to 
pay  the  freight,  and  brought  an  action  of  replevin  for  the  goods. 
The  decision  was  against  the  carrier.     The  general  principle 
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settled  was,  that  if  a  common  carrier  obtain  possession  of  goods 
wrongfully  or  without  the  consent  of  the  owner,  express  or  im- 
phed,  and  on  demand  refuse  to  deliver  them  to  the  owner,  such 
owner  may  bring  replevin  for  the  goods,  or  trover  for  their 
Talae.  The  case  appears  to  have  been  very  fully  considered, 
and  the  decision  is  supported  by  strong  reasoning  and  a  very 
elaborate  examination  of  authorities.  A  very  obvious  distinc- 
tion was  supposed  to  exist  between  the  cases  of  carriers  and 
innkeepers,  though  the  distinction  did  not  affect  the  determina* 
tion  of  the  case. 

This  decision  is  supported  by  the  case  of  Van  Buskirk  y. 
Pvrintony  2  Hall,  561.  There  property  was  sold  on  a  condition^ 
which  the  buyer  failed  to  comply  with,  and  shipped  the  goods 
on  board  the  defendants'  vessel.  On  the  defendants'  refusal  to 
deliver  the  goods  to  the  owner,  he  brought  trover  and  was 
allowed  to  recover  the  value,  although  the  defendants  insisted 
on  theu*  right  of  lien  for  the  freight. 

Thus  the  case  stands  upon  direct  and  express  authorities* 
How  does  it  stand  upon  general  principles  ?  In  the  case  of 
SaUu8  V.  Everett,  20  Wend.  267,  275  [32  Am.  Dec.  541],  it  is 
said:  ''  The  universal  and  fundamental  principle  of  our  law  of 
personal  property  is,  that  no  man  can  be  divested  of  his  prop- 
erty without  his  consent,  and  consequently  that  even  the  honest 
purchaser  under  a  defective  title  can  not  hold  against  the  true 
proprietor. "  There  is  no  case  to  be  found ,  or  any  reason  or  anal- 
ogy anywhere  suggested,  in  the  books,  which  would  go  to  show 
that  the  real  owner  was  concluded  by  a  bill  of  lading  not  given 
by  himself,  but  by  some  third  person,  erroneously  or  fraud- 
ulently. If  the  owner  loses  his  property,  or  is  robbed  of  it,  or 
it  is  sold  or  pledged  without  his  consent,  by  one  who  has  only  a 
temporary  right  to  its  use  by  hiring  or  otherwise,  or  a  qualified 
possession  of  it  for  a  specific  purpose,  as  for  transportation,  or 
for  work  to  be  done  upon  it,  the  owner  can  follow  and  reclaim 
it  in  the  possession  of  any  person,  however  innocent. 

Upon  this  settled  and  universal  principle,  that  no  man's  prop- 
erty can  be  taken  from  him  without  his  consent,  express  or  im- 
plied, the  books  are  full  of  cases,  many  of  them  hard  and  dis- 
tressing cases,  where  honest  and  innocent  persons  have  purchased 
goods  of  others  apparently  the  owners,  and  often  with  strong 
evidence  of  ownership,  but  who  yet  were  not  the  owners,  and  the 
purchasers  have  been  obliged  to  surrender  the  goods  to  the  true 
owners,  though  wholly  without  remedy  for  the  money  paid. 
There  are  other  hard  and  distressing  cases  of  advances  made 
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honeBUy  and  fairly  by  auctioneers  and  commission  merchants, 
upon  a  pledge  of  goods  by  persons  apparently  having  the  right 
to  pledge,  but  \^ho  in  fact  had  not  any  such  right,  and  the 
pledgees  have  been  subjected  to  the  loss  of  them  by  the  claim  of 
the  rightful  owner. 

These  are  hazards  to  which  persons  in  business  are  continu- 
ally exposed  by  the  operation  of  this  universal  principle,  that  a 
man's  property  can  not  be  taken  from  him  without  his  consent. 
Why  should  the  carrier  be  exempt  from  the  operation  of  this 
universal  principle?  Why  should  not  the  principle  of  caveat 
emptor  apply  to  him  ?  The  reason,  and  the  only  reason,  given 
is,  that  he  is  obliged  to  receive  goods  to  carry,  and  should  there- 
fore have  a  right  to  detain  the  goods  for  his  pay.  But  he  is  not 
bound  to  receive  goods  from  a  wrong-doer.  He  is  bound  only 
to  receive  goods  from  one  who  may  rightfully  deliver  them  to 
him,  and  he  can  look  to  the  title,  as  well  as  persons  in  other 
purauits  and  situations  in  life.  Nor  is  a  carrier  bound  to  re- 
ceive goods,  unless  the  frieght  or  pay  for  the  carriage,  is  first 
paid  to  him;  and  he  may,  in  all  cases,  secure  the  payment  of  the 
carriage  in  advance.  In  the  case  of  King  v.  Richards,  6  Whart. 
418  [37  Am.  Dec.  420],  it  was  decided  that  a  carrier  may  defend 
himself  from  a  claim  for  goods  by  the  person  who  delivered 
them  to  him,  on  the  ground  that  the  bailor  was  not  the  true 
owner,  and  therefore  not  entitled  to  the  goods. 

The  common  carrier  is  responsible  for  the  wrong  delivery  of 
goods,  though  innocently  done,  upon  a  forged  order.  Why 
should  not  his  obligation  to  receive  goods  exempt  him  from  the 
necessity  of  determining  the  right  of  the  person  to  whom  he 
delivers  the  goods,  as  well  as  from  the  necessity  of  determining 
the  right  of  the  person  from  whom  he  receives  goods  ?  Upon 
the  whole,  the  court  are  satisfied,  that  upon  the  adjudged  cases, 
as  well  as  on  general  principles,  the  ruling  in  this  case  can  not 
be  sustained,  and  that  if  a  canier  receives  goods,  though  inno- 
cently, from  a  wrong-doer,  without  the  consent  of  the  owner, 
express  or  implied,  he  can  not  detain  them  against  the  true 
owner,  until  the  freight  or  carriage  is  paid. 


Cabkieb  Recsivino  Goods  without  Owner's  Consent  has  No  Lish 
thereon  for  his  freight,  as  against  such  owner:  Fttch  v.  Newberry^  40  Am. 
Dec.  33,  and  note  discussing  this  subject.  The  principal  case  is  cited  to  the 
same  point  in  Clarh  v.  Lowell  etc.  R.  R,  Co,^  9  Gray,  232,  and  Whitney  ▼. 
Becliford,  105  Mass.  271.  Nor  has  such  carrier  any  lien  for  freight  paid  by 
him  to  a  prior  carrier  by  whom  the  owner  authorized  the  goods  to  be  carried, 
because  he  had  no  authority  to  pay  it:  Stevens  v.  Boston  etc.  R.  R.  Oorp\ 
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8  Gray,  262;  266.  But  where  goods  are  missent  by  an  agent  of  the  owner 
acting  within  the  scope  cf  hia  authority,  the  carrier  has  a  lien  for  his  freight: 
Whitney  v.  Becl/ord,  105  Mass.  271.  And  he  has  such  lien  not  only  for  his 
own  freight,  bnt  also  for  freight  to  prior  carriers:  Brigga  v.  Boston  ete»  R,  R» 
Cb.,  6  Allen,  246,  distinguishing  the  principal  case,  on  the  ground  that  the 
Old  Colony  Lone  was  not  constituted  the  forwarding  agent  of  the  owner. 


Melledge  v.  Boston  Ibon  Gompai^. 

[5  CmuiiOp  158.] 

KlOOTIABLK  NOTB  GiTEK  TOR  PRB-EXISTINO  DeBT  IS  PrESTTMED  PaTMENT  in 

Massachusetts,  whether  it  he  the  note  of  the  debtor  or  of  a  third  person. 
PftisuMFTiox  OF  Payment  from  Giyinq  Note  for  a  pre-existing  debt  may 
be  rebutted  by  evidence  that  such  was  not  the  intention  of  the  parties. 

PLArSTOT  COUKTINO  ON  NOTE   IS  NOT  PRECLUDED  FROM  SURRENDERING  It 

SO  as  not  to  amount  to  payment,  and  from  recovering  on  a  count  for  goods 
sold  constituting  the  consideration,  if  he  can  not  recover  on  the  note. 

KoTB  NOT  IN  Corporate  Name,  and  not  disclosing  any  agency  from  the 
corporation  to  make  it,  is  prima  fade  not  the  note  of  the  corporation, 
bat  the  presumption  may  be  rebutted  by  evidence  aliunde. 

Hon  DT  Name  Adopted  and  Sanctioned  bt  Corporation  as  indicative 
of  its  contracts,  though  not  its  corporate  name,  and  given  by  its  au- 
thorized agent  for  a  corporate  liability,  is  the  note  of  the  corporation,  and 
these  facts  may  be  proved  to  rebut  the  presumption  arising  from  the  face 
of  the  note;  as  where  a  note  is  made  in  the  name  of  a  firm  who  are  the 
general  agents  of  the  corporation. 

Oorforation  MA7  HAVE  SEVERAL  Names  for  the  purposc  of  transacting  its 
business. 

Misnomer  of  Corporation  in  Contract  does  not  prevent  a  recovery 
thereon  against  the  corporation,  if  its  identity  with  the  corporation  in- 
tended is  pleaded  and  proved. 

Tkadhto  Corporation  is  Bound  by  Implied  Contract,  constructive  notice, 
implied  assent,  tacit  acquiescence,  ratification  of  contracts  by  acts  or 
silence,  etc.,  in  the  same  way  as  a  natural  person. 

Oodbt  is  not  Bound  to  Give  Opinion  on  Legal  Question  Arising  on 
Part  of  Evidence  as  stated  in  a  prayer  for  instructions. 

Authority  op  Agent  of  Corporation  hay  be  Proved  by  corporate  acts, 
and  by  the  acts  of  the  person  professing  to  be  agent  acquiesced  in  or  rat- 
ified by  the  corporation. 

bsTRUCTioN  Assuming  Hypothetical  Case  of  which  there  is  no  evidence 
is  regarded  as  a  mere  illustration  of  a  rule  of  law  which  can  not  mislead 
the  jury. 

Delivery  of  Goods  by  Vendor  at  Place  Designated  by  the  vendee's 
agent,  who  made  the  purchase,  is  a  good  performance  of  the  contract, 
though  the  vendor  knows  that  they  are  to  be  used  by  a  third  person  and 
not  by  the  purchaser. 

Assumpsit  for  the  price  of  a  quantity  of  coals,  the  declaration 
•ontaining  a  general  count  for  goods  sold  and  delivered  and  on 
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account  annexed,  two  counts  on  certain  notes  alleged  to  have 
been  made  by  the  defendants,  under  the  name  of  Horace  Gray 
&  Co.,  and  also  a  count  on  a  special  agreement  for  the  sale  and 
deliverv  of   coal;    to  which  the  defendants  pleaded  the  pleas 
stated  in  the  opinion.     It  appeared  that  the  notes  sued  on  were 
given  in  payment  for  coals  delivered  under  the  special  agree- 
ment, and   the  questions  were,  whether  the  defendants  were 
bound  by  the  notes  signed  '*  Horace  Gray  &  Co.,"  and  if  not, 
whether  they  could  surrender  them  and  recover  for  goods  sold, 
etc.     It  appeared  that  Horace  Gray  &  Co.  were  a  copartnership, 
who  for  several  years  had  conducted  all  the  business  of  the 
Boston  Iron  Co. ,  of  which  Horace  Gray  was  the  principal  stock- 
holder, though    there   was   no  vote   proved  appointing  them 
agents,  or  defining  their  powers,  with  the  exception  of  some 
votes  giving  them  power  to  sign  and  indorse  notes.     Horace 
Gray  &  Co.  were  also  agents  of  several  other  corporations  in 
the  iron  trade,  including  the  Massachusetts  Iron  Co. ,  to  whom 
some  of  the  coals  in  question  were  delivered.     It  is  unnecessary 
to  give  a  summary  of  the  evidence,  as  the  only  questions  pre- 
sented were  as  to  the  correctness  of  certain  instructions  granted 
and  refused  by  the  judge.     These  instructions  are  all  stated  in 
the  opinion,  except  that  given  in  answer  to  the  defendants'  sixth 
prayer.     Tho  prayer  was  for  an  instruction  to  the  effect  that  if 
the  plaintiff  had  notice  that  *'  Horace  Gray  &  Co."  and   the 
*'  Boston  Iron  Co."  were  different  concerns,  this  was  notice  that 
the  name  of  **  Horace  Gray  &  Co."  did  not  bind  the  defendants, 
and  that  if  the  plaintiff  assumed  that  the  two  concerns  were 
composed  of  the  same  persons,  he  did  so  at  his  own  risk,  and 
could  not  now  surrender  the  notes  as  not  payment.     The  court 
gave  this  instruction  as  applicable  to  the  case  supposed,  but 
further  instructed  the  juiy  that  notice  to  the  plaintiff  that  the 
two  concerns  were  not  the  same,  would  not  prevent  his  recovery 
ill  this  action  if  the  notes  were  in  fact  the  notes  of  the  defend- 
ants given  under  a  name  adopted  and  sanctioned  b}'  them,  oi 
were  received  b}'  the  plaintiff  under  a  belief  that  they  were  ao 
induced  by  the  conduct  of  Horace  Gray  &  Co.,  which  belief  Wi\« 
f^anctioned  by  the  defendants.     Verdict  for  the  plaintiff,  whicii 
was  to  l)e  set  aside  if  the  instructions  were  wrong. 

7y.  R.  Ciniis,  for  the  defendants. 

C.  O.  IjoHng  and  F,  B.  Crowninahield,  for  the  plaintiff. 

By  Court,  Shaw,  C.  J.     On  the  facts  reported,  the  plaintiff 
insists  in  point  of  law:  1.  That  the  signature  **  Horace  Gray 
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and  Company"  to  the  notes  is  the  proper  name  and  signature 
of  the  defendants,  adopted  by  them  to  authenticate  their  own 
contracts  and  obligations,  and  that  they  are  bound  by  it,  as  a 
written  contract  of  their  own,  received  by  the  plaintiff  as  such, 
in  satisfaction  and  discharge  of  the  defendants'  debt  to  him,  for 
goods  sold  and  delivered;  or,  2.  That  if  the  signature  '*  Horace 
Gray  and  Company  "  is  not  the  proper  signature  of  the  defend- 
ants, adopted  and  sanctioned  by  them,  so  as  to  make  the  in- 
struments in  question  their  own  promissoiy  notes,  the  notes 
were  received  under  a  mutual  mistake  of  facts  or  under  a  mis- 
take of  fact  on  the  part  of  the  plaintiff,  occasioned  by  the  acts 
and  conduct  of  the  defendants'  agents,  in  consequence  of  which 
the  plaintiff  supposed  that  he  had  received  the  security  of  the 
defendants,  in  satisfaction  of  the  debt  due  to  him  from  them 
for  goods  sold  and  delivered,  when  in  fact  he  had  not  received 
such  security;  that,  therefore,  the  notes  were  but  prima  facie 
evidence  of  payment;  and  not  having  been  paid  or  negotiated, 
bat  held  by  the  plaintiff,  and  brought  into  court  ready  to  be 
canceled,  if  not  available  as  the  notes  of  the  defendants,  that 
therefore  the  simple  contract  debt,  for  goods  sold  and  delivered, 
at  an  agreed  price,  was  not  paid,  and  that  the  plaintiff  was  en- 
titled accordingly  to  recover  as  for  goods  sold  and  delivered. 

To  this  claim  on  the  part  of  the  plaintiff,  the  defendants  £led 
the  general  issue,  with  a  specification  of  defense,  requiring  the 
plaintiff  to  prove  everything  necessary  to  enable  him  to  main- 
tain his  declaration,  and  setting  up  as  a  defense  to  all  claims 
that  might  be  so  proved,  payment,  accord  and  satisfaction, 
and  that  credit  was  given  by  the  plaintiff  exclusively  to  the 
mercantile  firm  of  Horace  Gray  &  Co.  At  the  trial,  a  great 
amount  of  evidence  was  introduced  by  the  parties  respectively, 
to  maintain  their  several  claims  and  grounds  of  defense. 

The  questions  now  to  be  considered  relate  to  the  instructions 
given  by  the  judge  before  whom  the  case  was  tried,  and  to  hia 
refusal  or  modification  of  those  which  he  was  requested  by  the 
defendants  to  give,  but  which  he  declined  giving  in  the  terms 
or  to  the  effect  prayed  for. 

The  presiding  judge  instructed  the  jury  that  the  case  pre- 
sented two  general  inquiries,  namely:  1.  Whether  there  was  an 
original  indebtedness,  on  the  part  of  the  defendants,  to  the 
plaintiff,  as  alleged  by  him;  and,  2.  "Whether  such  indebted- 
ness, if  it  once  existed,  had  been  discharged  to  the  extent  of  the 
notes  declared  on,  which  had  ^een  received  by  the  plaintiff, 
with  the  signature  of  Horace  Gray  ^  Co. 
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In  regard  io  the  first  inquiry,  \vliether  the  defendants  becamo 
indebted  to  the  plaintiff  for  the  coals  alleged  to  have  been  de- 
livered under  the  contract,  the  case  was  submitted  to  the  jury 
with  instructions,  which  we  believe  were  not  excepted  to  by  the 
defendants. 

Upon  the  other  point,  the  jury  were  instructed  that  the  taking 
of  a  negotiable  promissory  note  for  a  pre-existing  debt  was 
prima  fade  a  discharge  of  the  original  indebtedness;  that  the 
burden  of  proof  was  on  the  plaintiff  to  show  some  suf&cient  and 
legal  reason  for  taking  the  case  out  of  the  general  rule;  that  he 
must  control  the  effect  which  the  law  otherwise  gives  to  the 
acceptance  of  negotiable  notes;  and  that  in  the  present  case,  as 
the  notes  purported  to  be  the  notes  of  third  persons,  the  plaint- 
iff had  the  further  burden  to  show  some  sufficient  reason  why 
the  taking  of  them  did  not  discharge  all  liability  on  the  part  of 
the  defendants  to  the  amount  of  such  notes.  The  court  are  of 
opinion  that  these  directions  were  sufficiently  favorable  to  the 
defendants,  and  had  the  verdict  been  the  other  way,  the  plaintiff 
would  have  had  more  cause  to  complain  of  them. 

It  is  true,  that  it  has  long  been  held  as  the  law  of  Massachu- 
setts that  when  the  pariy  bound  to  the  payment  of  a  simple 
contract  debt  gives  his  own  promissory  negotiable  note  for  it, 
the  law  presumes  such  note  to  have  been  accepted  in  satisfac- 
tion and  discharge  of  the  pre-existing  debt,  because  the  party 
receiving  it  relinquishes  no  security,  but  has  the  same  respon- 
sibility for  payment  which  he  had  before,  with  more  direct  and 
unequivocal  evidence  of  the  debt,  and  a  more  simple  remedy 
for  recovering  it,  and  with  power  also  by  indorsement  to  transfer 
the  whole  interest  in  it  to  another.  There  seems  therefore  to 
be  no  motive  for  retaining  and  keeping  alive  the  original  debt. 

But  the  presumption  that  a  negotiable  note  is  taken  in  satis- 
faction of  a  pre-existing  debt  and  not  as  collateral  securiiy,  is  a 
presumption  of  fact  only,  and  may  be  rebutted  and  controlled 
by  evidence  that  such  was  not  the  intention  of  the  parties;  so 
that  when  the  promissory  note  given  is  not  the  obligation  of  all 
the  parties  who  are  liable  for  the  simple  contract  debt,  and  a 
fortiori  when  the  note  is  that  of  a  third  person,  and  if  held  to 
be  in  satisfaction,  would  wholly  discharge  the  liability  of  the 
party  previously  liable,  the  presumption,  if  it  exist  at  all,  is  of 
much  less  weight;  and  it  is  a  question  of  fact,  on  the  evidence, 
whether  the  promissory  note,  given  on  the  one  hand  and  ac- 
cepted on  the  other,  was  in  satisfaction  and  discharge  of  the 
original  debt.    Thus  in  the  early  case  of  Maneely  v.  IdcOee^  6 
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Mass.  143  [4  Am.  Dec.  105],  where  the  promissory  "aote  of  one, 
who  acted  as  agent  and  manager  for  the  others,  was  taken  for  a 
debt  due  from  four,  it  was  held,  upon  rather  slight  evidence, 
that  it  was  not  intended,  and  therefore  would  not  operate,  as 
payment.  So  in  the  case  of  French  v.  Price ,  24  Pick.  13,  it  was 
decided,  that  where  several  persons  were  liable  for  goods  pur- 
chased by  an  agent,  and  the  vendors  knovnng  that  others  were 
liable,  but  without  insisting  on  such  liability,  took  the  note 
of  the  agents  alone,  this  was  presumptive  evidence  of  payment. 
But,  said  the  court,  it  is  competent  for  the  plaintiff  to  rebut  this 
presumption;  and  they  add,  if  there  was  any  deception  or  fraud 
in  the  giving  of  the  notes,  or  if  they  were  accepted  under  an 
ignorance  of  the  facts,  or  a  misapprehension  of  the  rights  of 
the  parties,  the  vendors  ought  not  to  be  bound  by  the  accept- 
ance, but  may  repudiate  the  notes  and  rely  upon  the  original 
contract  of  sale.  The  principle  rests  on  the  ground,  that  if  the 
vendoru  know  that  others  are  liable,  whether  they  know  who 
those  others  are  or  not,  they  voluntarily  waive  their  responsi- 
bility by  taking  the  notes  of  a  part  only  of  those  who  are  liable. 
So  where  goods  are  purchased  for  a  company,  and  a  note  given 
therefor  by  one  professing  to  act  as  agent  of  the  company,  and 
supposed  to  be  duly  authorized  to  give  the  note  of  the  company, 
when  it  appeared  that  the  agent  was  not  duly  authorized,  and 
the  note  was  unavailing  as  the  note  of  the  company,  although 
the  holder  might  have  treated  it  as  the  personal  note  of  the 
agent,  yet  it  was  held  that  the  holder  was  not  bound  to  do  so, 
but  might  treat  the  note  as  void,  and  recover  against  the  com- 
pany on  the  original  contract  for  goods  sold:  Emerson  v.  Prav- 
idence  Eai  Manufacturing  Company y  12  Mass.  237  [7  Am.  Dec. 
66].  And  a  receipt  of  payment  given  on  the  bill  for  goods  sold, 
a  receipt  being  by  law  explainable  by  evidence  aliunde^  does  not 
bar  the  vendor  from  recovering  for  goods  sold,  where  the  ac- 
ceptance of  the  note  is  not  intended  to  inure  by  way  of  payment 
and  satisfaction:  Vancleef  v.  TherassoUy  3  Pick.  12.  So,  ii 
goods  are  sold  to  be  paid  for  by  a  note  made  by  one  person  and 
indorsed  by  another,  and  a  note  of  a  corresponding  description 
is  offered  and  received,  and  the  goods  are  thereupon  delivered, 
and  it  appears  afterwards  that  the  indorsement  is  a  forgery, 
such  delivery  of  the  note  is  no  payment,  and  an  action  will  lie 
for  the  goods:  EUis  v.  Wildy  6  Mass.  321. 

With  this  view  of  the  law  as  to  the  presumption  of  fact,  aris^ 
ing  from  the  acceptance  of  a  negotiable  promissoiy  note  for  a 
pre-existing  debt,  whether  it  is  the  note  of  the  same  partiea 
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originally  liable,  or  of  some  of  the  same  parties,  or  the  note, 
genuine  or  otherwise,  of  a  third  person,  we  repeat  the  opinion, 
that  we  think  the  general  ruling  under  which  the  evidence  went 
to  the  jury  was  correct,  and  was  sufficiently  favorable  for  the 
defendants.  Under  this  ruling,  as  it  appears  by  the  report,  the 
plaintiff  took  the  burden  of  proof,  and  attempted  to  show  that 
the  notes  were  in  fact  the  notes  of  the  defendants,  and  that  they 
had  adopted  as  their  mode  of  signature  to  contracts  of  this 
nature  the  form  here  used;  and,  secondly,  that  the  plaintiff, 
having  a  legal  demand  against  the  defendants  for  goods  sold, 
received  tlie  notes  in  question  tmder  a  misapprehension,  in  fact, 
in  respect  to  the  identity  of  the  concern  designated  by  the  sig' 
nature  of  Horace  Gray  &  Co. ,  with  that  designated  as  thQ  Boston 
Iron  Company,  and  acted  under  that  belief;  and  that  such  belief 
was  caused  by  the  acts  of  the  defendants  and  their  agents,  to 
whom  was  intrusted  the  superintendence  and  control  of  all  their 
purchases  and  payments,  and  their  business  generally. 

We  are  then  brought  to  the  consideration  of  the  defendants' 
prayers  for  specific  instructions,  and  the  action  of  the  judge 
upon  them. 

The  first  was,  that  the  plaintiff,  having  counted  upon  these 
notes,  and  now  seeking  to  recover  on  them,  can  not  at  the 
same  time  aver  that  he  has  so  surrendered  the  notes,  that 
ihey  do  not  amount  to  payment.  The  judge  declined,  but  in- 
structed the  jury,  that  the  plaintiff  was  not  precluded  from  now 
surrendering  these  notes,  and  recovering  on  the  other  counts, 
if  he  was  not  entitled  to  recover  on  the  notes;  if,  in  other  re- 
spects, he  was  entitled  to  recover  on  the  other  counts  for  the 
goods  sold.  We  do  not  perceive  why  a  person  may  not  declare 
on  the  original  cause  of  action  for  goods  sold,  and  also  on  a 
note  given  for  the  same  cause,  which  the  holder  believes  that 
the  maker  intends  to  resist,  as  void  for  any  cause;  they  are  two 
modes  of  claiming  one  and  the  same  demand,  to  meet  the  evi- 
dence in  the  case.  If  he  recovers  on  one  of  them,  he  will  not 
on  the  other.  In  New  York,  where  a  note  is  not  prima  facie 
payment,  but  may  be,  if  so  agreed,  the  canceling  of  the  note 
before  bringing  the  action  is  not  necessary  to  a  recovery  of  the 
original  debt;  tlie  rule  is,  that  on  the  trial  the  court  will  not 
suffer  the  plaintiff  to  recover  on  the  original  consideration,  un- 
less he  can  prove  that  the  note  given  for  it  is  lost,  or  can  then 
produce  it  to  be  canceled;  but  it  is  no  objection  to  such  a  re- 
cover}' that  the  note  has  been  indorsed  to  another,  if  it  has  been 
retransf erred  to  the  payee,  and  he  has  it  at  the  trial  ready  to  be 
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Ottnceled,  if  lie  recover  on  the  original  consideration.  This  ia 
obviously  reqtiired  to  secure  the  defendant  from  being  tvdce 
charged:  Burdick  v.  Green,  16  Johns.  247;  Hughes  v.  Wheeler y, 
8  Cow.  77. 

But  the  defendants,  as  we  understand  the  argument,  insist 
that  these  two  claims  are  not  only  inconsistent  with  each  other, 
but  are  repugnant  to  each  other,  so  that  the  assertion  of  one  is 
a  denial  of  the  other;  and  thus,  if  the  plaintiff  claims  for  the 
([oods  sold,  the  claim  assumes  that  the  notes  given  for  them 
are  not  the  notes  of  the  defendants;  but  they  are  the  notes  of 
Bome  party,  and  if  not  the  notes  of  the  defendants,  they  are  the 
notes  of  Horace  Gray  &  Co.;  and  the  plaintiff,  after  recovering 
of  the  defendants  for  the  goods,  may  recover  of  Horace  Gray  & 
Co.  on  the  notes,  who  would  have  no  defense  against  them. 
But  we  think  this  argument  is  not  well  founded.  It  may  be 
true,  that  if  the  plaintiff,  in  the  first  instance,  had  chosen  to 
treat  the  notes  as  the  notes  of  Horace  Ch»y  &  Co.,  the  latter 
might  have  been  barred  by  the  doctrine  of  estoppel,  from  de- 
nying that  they  were  bound  by  the  notes;  but  the  holder  hav- 
ing elected  to  treat  them  as  the  notes  of  the  defendants,  made 
by  the  instrumentality  of  Horace  Gray  &  Co.,  and  having 
declared  on  them  as  such,  and  more  especially  having  obtainec" 
judgment  on  them,  or  on  the  consideration  for  which  they  werp 
given,  the  plaintiff  would  be  estopped  from  proceeding  against 
Horace  Gray  &  Co. ;  and  by  a  well-known  technical  rule,  there 
would  be  estoppel  against  estoppel,  which  would  let  in  the 
truth;  or  in  other 'words,  the  plaintiff  would  be  precluded  by 
his  own  acts  from  making  any  such  claim.  Besides,  looking  at 
the  subject  in  a  more  direct  and  practical  view,  if  .the  plaintiff 
in  this  suit  recovers  on  the  notes,  they  will  be  merged  in  the 
judgment  and  effete;  if  he  recovers  on  the  count  for  goods  sold, 
the  notes  will  be  canceled,  and  impounded  here,  and  can  never 
be  used  against.  Horace  Gray  &  Co.  Precisely  the  same  course 
was  adopted  in  the  case  of  Emerson  v.  Providence  Hal  Manw- 
faduring  Co.,  12  Mass.  237  [7  Am.  Dec.  66].  There,  no  doubt, 
the  plaintiff  might  in  the  first  instance  have  proceeded  againr*" 
Roberts,  the  agent,  but  having  elected  to  proceed  against  the 
company,  it  was  not  suggested  that  he  could  afterwards  proceed 
against  the  agent. 

The  second  prayer  for  instructions  was:  That  the  defendants' 
corporate  name  not  appearing  on  the  notes,  and  the  notes  on 
their  face  not  disclosing  any  agency,  Horace  Gray  &  Co.,  and 
not  the  corporation,  were  bound  by  these  notes.     This  instruc* 
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tion  was  given,  as  the  defendants  insist,  with  such  qualifications 
and  restrictions,  as  take  away  the  whole  legal  effect  and  opera- 
tion of  it.  This  is  true,  and  it  leads  to  the  other  principal  ques- 
tion in  the  present  case.  It  is  undoubtedly  true,  that  the 
notes  were  not  signed  in  the  defendants'  regular  corporate  name» 
by  which  they  were  incorporated;  that  the  notes  on  the  face  of 
them  did  not  disclose  any  agency;  and  that  they  were  signed 
by  Horace  Gray  &  Co. ,  who  had  a  separate  firm  and  house  of 
trade  of  that  name.  If  it  were  an  absolute  and  unqualified  role 
of  law,  that  upon  these  facts  Horace  Gray  &  Co.,  and  not  the 
corporation,  were  botmd,  and  the  judge  was  bound  so  to  instmct, 
of  course  that  would  put  an  end  to  the  question,  whether  these 
notes  could  be  the  notes  of  the  defendants.  The  court  did 
give  the  instructions  prayed  for,  but  with  this  qualification^ 
that  the  ruling  was  not  to  be  understood  as  preventing  the 
plaintiff  from  maintaining  his  action,  if  the  juiy  were  satisfied: 
1.  That  these  notes  were  in  fact  the  notes  of  the  Boston  Iron 
Company  executed  under  a  name  adopted  and  sanctioned  by 
them  as  indicative  of  their  contracts;  or,  2.  That  the  plaintiff 
received  these  notes  upon  a  legal  demand  against  the  defend- 
ants, under  a  misapprehension  of  the  facts  as  to  the  matter  that 
Horace  Gray  &  Co.  and  the  Boston  Iron  Company  were  not 
the  same;  the  plaintiff  acting  under  the  belief  that  they  were, 
and  such  belief  being  induced  by  the  acts  of  the  defendants,  or 
their  legal  agents. 

The  effect  of  the  instruction  thus  given,  we  think,  was,  that 
the  facts  mentioned  in  the  prayer  for  instructions,  to*  wit,  the 
corporate  name  not  appearing  on  the  notes,  and  the  notes  not 
disclosing  any  agency,  but  signed  **  Horace  Gray  &  Co.,'*  con- 
stituted prima  facie  evidence,  that  those  were  the  notes  of 
Horace  .Gray  &  Co.,  and  not  of  the  Boston  Iron  Company;  and 
standing  alone  would  warrant  and  require  the  direction,  that 
Horace  Gray  &  Co.  and  not  the  Boston  Iron.  Company  were 
bound  by  them;  but  that  this  evidence  might  be  rebutted,  and 
controlled  by  proof  aliunde  that  they  were  in  fact  the  notes  of 
the  Boston  Iron  Company,  because  executed  under  a  name 
adopted  and  sanctioned  by  them  as  indicative  of  their  contracts^ 
and  it  may  be  added,  given  in  satisfaction  of  their  debt. 

The  court  are  of  opinion  that  this  direction  was  correct.  If, 
by  any  possible  proof,  the  presumption  arising  from  the  face  of 
the  note,  from  the  form  of  the  execution,  from  the  coiporate 
name  of  the  company  not  being  used,  and  the  use  of  the  name 
of  a  mercantile  firm,  could  be  rebutted,  then  the  evidence  wa» 
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prima  facie ^  and  not  conclusive.  It  seems  to  be  now  well  set- 
tled in  this  commonwealth,  since  the  great  multiplication  of 
corporations  y  extending  to  almost  all  the  concerns  of  business, 
that  trading  corporations,  whose  dealings  embrace  all  transac- 
tions, from  the  largest  to  the  minutest,  and  affect  almost  everj 
individual  in  the  community,  are  affected,  like  private  persons, 
with  obligations  arising  from  implications  of  law,  and  from 
equitable  duties  which  imply  obligations;  with  constructive  no- 
tice, implied  assent,  tacit  acquiescence,  ratificationB  from  acta 
and  from  silence,  and  from  their  acting  upon  contracts  made  by 
those  professing  to  be  their  agents;  and,  generally,  by  those 
legal  and  equitable  considerations  which  affect  the  rights  of 
natural  persons.  We  are  not  dealing  here  with  the  weight, 
force,  or  e£Eect  of  the  evidence,  but  only  whether  any  evidence 
aliunde  could  control  the  presumption  arising  from  the  notes; 
and  we  think  there  was  evidence  competent  to  go  to  the  juiy, 
from  which  they  might  infer  that  the  defendants  had  so  adopted 
a  name,  other  than  their  corporate  name,  for  the  special  purpose 
of  giving  notes,  as  to  be  bound  by  it,  when  used  by  a  general 
agent,  in  liquidation  of  their  own  debts. 

This  results  from  a  series  of  decisions  both  in  England  and 
in  this  country,  but  particularly  in  America,  quite  too  numerous 
to  be  reviewed  here.     I  will  allude  to  a  few.     In  the  supreme 
court  of  the  United  States,  in  the  case  of  Bank  of  Columbia  v. 
PafUrrson,  7  Cranch,  299,  it  was  held  that  a  corporation  might 
be  bound  both  by  express  and  implied  provisions,  and  that  by 
acting  on  the  contracts  made  by  their  agents,  they  adopted  and 
rati&ed  them.     In  the  case  of  United  States  Bank  v.  Dandridge, 
12  "Wheat.  64,  the  subject  was  considered  at  great  length,  and 
it  was  held  that  a  corporation  is  bound  by  the  same  presump- 
tions which  would  affect  a  natural  person;  that  the  authority  of 
agents  may  be  proved  from  their  acts,  and  that  corporations  may 
be  affected  by  parol  proof  and  presumptions  of  fact,  in  the  same 
manner  as  natural  persons.     The  case  is  an  instructive  one,  and 
though  the  chief  justice  dissented,  it  has  generally  been  acqui- 
esced in  as  sound  law.     In  Massachusetts,  in  the  case  of  Canal 
Bridge  v.  Gordon,  1  Pick.  297  [11  Am.  Dec.  170 1,  it  was  held 
that  a  corporation  could  be  bound  without  vote  or  deed  by  im- 
plication from  corporate  acts.     This  proceeded  on  the  broad 
ground,  that  corporations  can  be  bound  by  implication  as  well 
as  individuals.     In  Minot  v.  Curtis ,  7  Mass.  441,  444,  the  court 
say:  **  We  know  not  why  corporations  may  not  be  known  by 
Bevezal  names,  as  well  as  individuals."    As  that  case  arose  on 
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pleading,  the  court  further  eay,  that  if  this  point  had  been  open 
to  the  juiy  as  a  question  of  fact,  the  defendants  would  have  been 
bound  to  prove  the  identity  of  the  parish  thus  acting  under  dif- 
ferent names.  This  of  course  could  be  done  by  any  proof  tend* 
ing  to  establish  such  identity.  The  case  of  Medvmy  Cotton  J^g, 
Co,  Y.  Adams,  10  Mass.  360,  is  in  point  with  the  present,  except 
that  there  the  corporation  was  plaintiff,  whereas  here  it  is  defend- 
ant. The  averment  was,  that  the  defendants,  by  their  promissory 
notes,  etc.,  promised  the  said  Med  way  Cotton  Manufacturing 
Company  by  the  name  of  Eichardson,  Metcalf  &  Co.  That  came 
before  the  court  on  demurrer,  and  the  declaration  was  held  good. 
The  opinion  of  the  court  was  given  by  Sewall,  J.,  who  states  the 
principle  on  which  it  was  founded.  He  says,  it  was  a  question 
of  identity^  which  was  sufficiently  there  stated  by  way  of  aver- 
ment, to  be  good  on  demurrer,  but  had  it  been  traversed  or  tried, 
would,  as  he  states,  depend  on  an  inquiry  of  facts,  which  might 
or  might  not  be  proved,  and  might  be  provable  by  evidence  ex- 
traneous to  the  note.  The  same  point  was  subsequently  decided 
in  the  case  of  Commercial  Bank  v.  Drench,  21  Pick.  486  [32  Am. 
Dec.  280]. 

Without  going  more  at  large  into  authorities  that  a  corpora- 
tion may  have  several  names,  I  will  cite  the  third  edition  of 
Ang.  &  Ames  on  Corp.  206,  4th  ed.,  sec.  234,  which  lays  down 
the  rule  that  the  misnomer  of  a  corporation  in  a  grant,  obli- 
gation, or  other  written  contract,  does  not  prevent  a  recovery 
thereon  by  or  against  the  corporation  in  its  true  name,  provided 
its  identity  with  that  intended  by  the  parties  to  the  instrument 
is  averred  in  pleading  and  apparent  in  proof;  and  the  authors 
cite  many  cases  in  support  of  the  rule  thus  stated.  The  court 
are  therefore  satisfied  that  it  was  competent  for  the  plaintiff,  if 
he  could,  to  show  by  evidence,  that  the  notes  were  in  fact  the 
notes  of  the  defendants,  given  in  a  name  adopted  by  them  to 
authenticate  their  contracts;  and  therefore  that  the  modifica- 
tion prescribed  to  the  rule  asked  for  by  the  defendants,  and 
given,  was  correct,  and  adapted  to  the  case  then  in  proof.  In 
this  connection,  several  authorities  were  cited  to  the  point,  that 
when  a  creditor,  knowing  that  one  acts  as  agent  for  a  principal 
in  making  purchases,  takes  the  note  of  the  agent,  without  that 
of  the  principal,  he  waives  the  responsibility  of  the  principal 
and  gives  credit  to  the  agent.  This  principle,  though  to  be 
taken  with  some  qualifications,  is  no  doubt  correct,  but  not  ap- 
plicable to  the  present  case. 

The  ground  of  the  plaintiff  is,  not  after  taking  the  note  of 
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tlie  agent  to  resort  back  to  the  principal,  but  to  show  that  the 
note  taken  was,  in  fact  and  in  legal  effect,  the  note  of  the  de- 
fendants. It  was  urged,  in  this  connection,  that  the  court 
should  haTO  given  an  opinion  on  the  questions  of  law  stated 
in  this  prayer  for  instructions,  and  upon  the  facts  there  stated, 
bat  as  we  understand  it,  these  facts  were  only  a  part  of  the  eyi- 
dence;  there  was  much  other  evidence  which  was  competent, 
Buch  as  the  fact  that  the  company  had  no  meetings  except  a 
formal  annual  meeting;  that  there  was  no  vote  appointing 
Horace  Gray  &  Co.  agents,  or  appointing  any  agent,  or  prescrib- 
ing the  powers  of  agents;  that  a  large  amount  of  business  was 
done  by  and  in  the  name  of  the  Boston  Iron  Company,  in  the 
way  of  purchases,  sales,  and  other  dealings,  which  was  done 
wholly  by  Horace  Gray  &  Co. ;  that  these  were  open  and  noto- 
rious, from  which  constructive  notice  to  the  company  might  be 
presumed;  from  all  which  a  jury  might  infer  the  authoriiy  which 
is  the  subject  of  inquiry.  If  so,  the  judge  could  not  be  called 
upon  to  express  an  opinion  on  a  question  of  law,  arising  from 
a  part  of  the  evidence;  the  only  question  is,  whether  the  judge 
was  correct  in  submitting  the  evidence  to  the  jury;  and  he  was 
so,  if  there  was  competent  evidence  proper  for  their  consider- 
ation, and  from  which  they  might  infer  the  fact  sought  to  be 
proved:  Shaw  v.  Woodcock,  7  Bam.  &  Cress.  73. 

Under  this  same  objection,  also,  the  question  was  discussed, 
whether  a  corporation  can  adopt  the  name  of  a  mercantile  firm, 
and  bind  themselves  by  notes  given  in  its  name.  It  may  not 
be  a  wise  arrangement,  but  we  are  not  prepared  to  say  they  can 
not  do  it.  Suppose  the  case  which  actually  occurred,  as  appears 
in  the  case  of  Ooddard  v.  Pratt,  16  Pick.  412,  that  a  manu- 
facturing corporation  pass  a  vote  or  by-law,  providing  that  all 
their  mercantile  business  shall  be  done  and  contracts  made  in 
the  name  of  a  partnership  whose  stock  they  have  taken,  and  to 
whose  business  they  have  succeeded.  This  may  be  wise  in  such 
a  case,  in  order  to  keep  up  an  established,  extensive,  and  valua- 
ble correspondence,  and  retain  the  run  of  custom  and  good-will 
of  an  old-established  firm.  That  case  was  the  reverse  of  the 
present,  and  the  struggle  there  was  to  charge  the  firm,  who  de- 
fended on  the  ground  that  their  firm  name  designated  the  ob- 
ligaflons  of  the  company,  and  not  their  own;  and  the  case  turned 
on  the  question,  whether  the  plaintiff,  when  he  dealt  with  them, 
knew  of  the  dissolution  of  the  old  firm;  if  he  did  not,  then  by 
a  well-known  rule  of  the  law  of  partnership,  the  firm  was  bound 
to  him,  not  having  given  notice  of  their  dissolution.    Had  the 
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point  in  that  case  been,  whether  the  corporation  were  bound, 
we  can  have  no  doubt  that  they  would  have  been  held  bound  by 
their  vote  for  notes  made  in  the  name  designated. 

It  was  further  relied  on  by  the  defendants,  that  it  was  not 
the  intention  of  Horace  Gray  &  Co.  to  give  the  note  of  the 
Boston  Iron  Company,  even  if  they  had  authority  so  to  do;  but 
further,  that  there  was  no  evidence  that  they  had  such  authority. 
In  regard  to  the  first,  it  depended  wholly  upon  the  weight  or 
Btifficiency  of  the  evidence,  which,  for  reasons  already  given,  we 
do  not  go  into.  As  to  the  authority,  it  requires  some  further 
consideration.  Undoubtedly,  to  charge  a  party  by  the  act  of  an 
agent,  and  corporations  can  be  charged  in  no  other  way,  it  ia 
incumbent  on  the  plaintiff  to  prove  the  authority  of  the  agent. 
But  how  is  such  anthoriiy  to  be  proved  ?  No  doubt,  the  vote  of 
the  corporation  entered  on  their  records  or  minutes  is  the  regu- 
lar and  proper  evidence;  but  suppose  they  pass  no  votes,  or 
keep  no  records,  or  refuse  to  produce  them,  and  yet  de  facto 
transact  a  large  amount  of  business.  If  the  authority  of  agents 
could  be  proved  in  no  other  way  than  by  the  production  of  such 
a  vote,  those  who  deal  with  them  would  have  but  a  precarious 
aecurity  for  their  rights.  But  we  think  that  it  is  established 
by  the  cases  cited,  and  by  many  others  which  could  be  pro- 
duced, that  having  proved  the  constitution  of  a  corporation  by 
the  act  of  incorporation,  and  the  acting  under  it  by  the  persons 
incorporated  and  their  associates,  the  powers  of  agents  as  well 
as  any  other  fact  necessary  to  charge  them  may  be  proved  by 
corporate  acts,  and  by  the  acts  of  persons  professing  to  be  their 
agents  and  servants,  and  the  tacit  acquiescence  of  the  corpora- 
tion. This  was  decided  in  the  cases  of  Narraganseti  Bank  v.  At' 
larUio  Silk  Company  and  Westcoit  v.  Same,  3  Mete.  282.  In 
these  cases,  the  defendants  had  refused,  on  notice,  to  produce 
their  records.  But  so  far  as  third  persons  are  concerned,  the 
production  of  books,  which  contain  no  entry  on  the  subject,  ia 
the  same  as  if  they  had  refused  on  notice  to  produce  their 
books.  Corporations,  like  natural  persons,  may  be  bound  by  such 
acts,  as  proving  either  a  previous  authority  or  a  subsequent 
ratification.  When  a  corporation  consists  of  a  small  number  of 
persons,  like  a  partnership,  they  may  transact  all  their  business 
by  conversation,  without  formal  votes;  and  it  would  be  a  viola- 
tion of  the  plainest  principles  of  justice,  to  hold  those  who  deal 
with  them  to  prove  all  their  acts  by  written  votes,  which  they 
do  not  keep  or  do  not  produce.  And  inasmuch  as  the  powers  of 
agents  may  be  proved  by  extraneous  evidence,  the  extent  and 
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limitation  of  tlieir  powers  may  be  proved  in  the  &ame  manner. 
And  \?lien  general  and  very  large  powers  are  exercised  by  an 
agent  or  firm  apparently  intrusted  with  the  entire  business  of 
the  corporation,  and  no  Tote  appears  on  the  production  of  their 
xecords,  prescribing  or  limiting  their  powers,  the  corporation 
are  as  well  bound  by  the  declarations  and  statements  of  such 
agents,  upon  the  subject  of  the  dealings  of  the  corporation,  and 
irhilst  acting  therein,  as  by  their  acts  and  contracts.  Such  dedara- 
tions  and  statements  of  agents,  made  in  connection  with  their 
dealings,  are  res  gedce. 

The  next  objection  is  to  the  qualification  annexed  by  the  judge 
to  the  sixth  instruction  prayed  for  and  given.  The  objection  is 
that  it  assumed  a  hypothetical  case,  of  which  there  was  no  evi- 
dence. Whether  there  was  any  evidence  we  can  not  judge;  but 
if  there  was  none,  it  was  a  mere  illustration  and  explanation  of 
a  rule  of  law,  which  could  not  mislead  the  jury:  Dole  v.  Thurlow, 
12  Mete.  157. 

The  next  question  turns  upon  the  eighth  request  for  instruc- 
tions. The  prayer  is  as  follows:  The  judge  is  requested  to 
instruct  the  juiy,  "  that  the  acts  of  Horace  Gray  &  Co.,  and  the 
knowledge  of  Horace  Gray  &  Co.,  are  not  the  acts  and  knowl- 
edge of  the  defendants,  except  in  those  matters  which  were 
within  the  scope  of  their  authority  as  agents;  and  that  if  they, 
without  authority  from  the  defendants,  held  out  to  the  public 
that  the  names  of  Horace  Gray  &  Co.  would  bind  the  defendants, 
the  defendants  were  not  bound  by  the  knowledge  of  Horace  Gray 
k  Co.  that  they  had  so  held  themselves  out;  and  it  was  necessary 
to  bring  home  knowledge  to  the  defendants  in  some  other  way 
than  by  showing  knowledge  by  Horace  Gray  &  Co."  This  in- 
struction was  given,  and  the  position  there  taken,  and  the  prin- 
ciples of  law  therein  stated,  declared  to  be  correct,  but  accom- 
panied with  the  further  instruction,  that  if  Horace  Gray  and 
Horace  Gray  &  Co.  were  the  general  and  only  agents  of  the  de- 
fendants vested  with  full  powers  to  act  in  their  behalf  in  all 
matters  of  purchase  and  sale,  and  in  giving  notes,  and  in  all  the 
business  of  the  defendants;  and  the  concerns  of  the  Boston  Iron 
Company,  in  the  way  of  business,  were  wholly  transacted  by 
them,  and  no  others,  and  that  such  had  been  the  case  for  a 
series  of  years,  and  this  had  knowingly  been  permitted  by  the 
defendants;  then  it  was  competent  for  the  juiy  to  find  that  the 
defendants  had  notice  of  these  acts  of  using  the  signature  of 
Horace  Gray  &  Co.  for  the  Boston  Iron  Company,  as  promisors 
of  notes,  and  to  infer  that  they  had  sanctioned  them.     Whether 
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these  acts  were  so  frequent,  and  of  such  a  character,  as  to  satisfy 
the  jury  that  Horace  Gray  &  Co.  did  so  conduct,  etc.,  was 
wholly  left  to  the  jury,  under  the  various  instructions  given  in 
the  case. 

The  court  are  of  opinion,  that  this  instruction,  as  given  to 
the  jury  by  the  presiding  judge,  with  this  qualification  and 
commentary  on  the  evidence,  was  correct. 

The  request  for  instructions  assumed  a  state  of  facts,  which 
did  not  constitute  the  whole  case.  If  the  request  was  founded 
on  the  ground  that  the  agents  had  no  authority  to  use  any  other 
name  than  the  corporate  name  of  the  defendants,  in  giving 
notes  and  that  it  could  not  be  within  the  scope  of  their  author- 
ity to  do  so  without  express  authority,  or  without  a  vote,  or 
the  production  of  written  authority;  then,  for  reasons  already 
given,  we  think  it  was  not  correct  in  point  of  law,  and  ought 
not  to  have  been  given.  But  if  such  authority,  like  all  other 
authority,  could  be  proved  by  evidence  aliunde^  then  the  only 
question  was,  what  was  their  authority,  what  were  its  extent  and 
limits,  and  whether  the  acts  and  declarations  in  question  were 
within  its  scope;  and  then  it  seems  to  us,  that  it  was  proper, 
and  that  the  judge  was  bound,  to  add  the  qualifications  stated, 
and  to  submit  the  question  to  the  jury. 

Some  objection  was  made  that  the  judge  declined  to  give  the 
seventh  instruction  requested,  that  if  the  plaintiff,  at  the  time 
of  the  deliveiy  of  the  last  two  cargoes  of  coals  to  the  Massa- 
chusetts Iron  Company,  knew  that  they  were  to  be  used  by 
them,  and  in  point  of  fact  Horace  Gray  &  Co. ,  as  agehts  of  the 
Boston  Iron  Company,  had  no  authority  to  deliver  coals  of  the 
Boston  Iron  Company  to  the  Massachusetts  Iron  Company,  the 
plaintiff  could  not  charge  the  defendants  for  those  deliveries. 
This  assumes  the  whole  question  in  controversy,  that  these 
agents  had  no  authority  to  sell.  But  it  does  not  turn  upon 
that;  the  effect  of  the  instruction  was,  that  if  the  goods  were 
delivered  at  places  designated  by  the  defendants'  agents,  being 
the  same  agents  by  whom  they  were  purchased,  this  was  a  good 
performance  of  the  contract,  without  regard  to  the  question 
whether  they  were  to  be  used  by  the  defendants  or  not.  This, 
we  think,  was  correct. 

Judgment  must  therefore  be  entered  on  the  verdict  for  the 
plaintiff. 

KoTB  Deucbd  Patmbht,  when  and  when  not:  See  AmM  v.  Dekmo, 
BO  Am.  Bee.  754,  and  caaes  died  in  the  note  thereto.  In  Wjfman  v.  FabmSt 
111  Mass.  81,  the  prinoipal  caae  ia  cited  and  distingniBhed  aa  one  of  a  daaa  oi 
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d«eiiioiis  where  several  being  liable  oo  the  same  contract,  the  note  of  one  or 
of  ftn  agent  is  taken  for  some  temporary  nae  or  conyenience  and  the  original 
eootract  is  not  affected. 

Frkscmption  of  Patmekt  by  Aoceftance  of  Note  may  be  rebutted: 
Maauftly  v.  McGee^  4  Am.  Dec.  105;  Vamer  v.  Sobleborough,  11  IiL  48;  Perrm 
T.  KetnL^  36  Id.  759.  That  the  giving  of  a  note  for  a  pre-existing  debt  is  only 
prima  /acie  evidence  of  payment  in  those  states  where  the  Massachnsetts 
doctrine  prevails,  is  well  settled:  IIuUMm  ▼.  Okutt,  24  Id.  634;  LtmOl  v. 
LaztU^  36  Id.  352;  Perrin  v.  Keene,  Id.  759.  In  other  states,  as  will  be  neen 
upon  au  cTami nation  of  the  cases  referred  to  in  the  note  to  Arnold  v.  Delama, 
60  Am.  Dec  754,  a  note  is  not  even  prima /aeie  evidence  of  payment^  nnkv 
it  is  so  agreed  between  the  partly  Hence,  nnder  either  role,  if  it  be  shown 
■otto  have  been  so  intended,  it  is  no  payment. 

Right  of  Patxs  of  Notk  to  Rscovkr  oh  OBionrAL  Cohbidbratiob; 
where  the  note  is  nnavailable,  and  necessity  of  prodndng  the  note  to  be  can- 
celed: See  Holmes  v.  De  Camp,  3  Am.  Dec  203;  Glam  v.  Smithy  20  Id.  452; 
Wjfman  v.  Hae,  37  Id.  70.  As  to  the  right  to  reoorer  against  a  corporation 
upon  the  ori  j^inal  liability  where  a  note  of  an  agent  has  been  taken  which  doss 
not  bind  the  corporation,  see  Emerson  v.  Providence  Hat  Mfg.  Co,,  7  Id.  66. 
See,  generally,  as  to  the  right  of  recovery  on  the  money  counts  where  then 
»  aspecial  oontract,  TMette  v.  Piehering,  ante^  48,  and  dtatinns in  the  note 
thereto. 

KOTB  BT  AOKNT  OF  CORPOBATIOV  IN  HIS  OWN  NaMB  BiKSB  CoBPORATIOH, 

when:  I>e9paich  Line  v.  BeUamy  Mfg.  Co.,  37  Am.  Dec.  203.  See  also  Com- 
mereUa  Batik  v.  Newport  Mfg.  Co.,  35  Id.  171;  Merehante'  Bank  v.  Central 
Bank^  44  Id.  665.  And  see  Barker  v.  Meehanie  Fire  Ins.  Co.,  20  Id.  664^ 
holding  a  note  by  the  president  of  a  corporation  in  his  own  name  not  to  bs 
binding  on  the  corporation.  That  a  note  payable  to  the  "cashier  **  of  a  bank 
nay  be  indorsed  by  the  bank  and  proved  by  parol  to  be  its  property,  is  held» 
citing  the  principal  case,  in  Walker  v.  Popper,  2  Utah,  08.  See,  on  that 
point,  Moee  v.  LoJfdn,  42  Am.  Dec.  376  and  note. 

CoHFosATiov  OR  Partksbship  MAT  Adopt  Kahx  of  its  agont,  or  otLcr 
name,  for  business  purposes,  so  that  acts  done  in  thaf  name  will  bind  it  at 
effectoally  as  its  regular  name,  but  dear  and  cogent  proof  that  the  act  is  in 
fact  the  act  of  the  corporation  or  firm:  Drown  v.  Parker,  7  Allen,  338;  fTtS- 
loms  V.  Bobbins,  16  Gray,  82.  Parol  evidence  that  the  name  "  Pompton  Iroa 
Works  "  in  a  bill  is  the  adopted  name  of  a  certain  firm,  is  admissiUe:  FuUer 
V.  Hopper,  3  Gray,  341,  all  citing  the  principal  case.  See  also  Bank  qfBoek- 
eater  v.  MonleaUi,  43  Am.  Dec.  681,  and  note. 

MiBHOMKB  OF  CoBPORATiON  IN  CoNTBACT,  EiTECT  OF:  See  Berks  etc  TWa- 
pife  Boad  V.  Myers,  9  Am.  Dec  402;  Hagerstown  Turnpike  Road  v.  Creeger, 
Id.  405;  Culpeper  Mfg.  Soe.  v.  Digges,  18  Id.  708,  and  notes. 

Ck>KPOBATioN  MAT  BB  BouND  BT  Implibd  Comtbact:  See  Hoigdm  V. 
Middlesex  Turnpike,  6  Am.  Dec.  143;  Comal  Bridge  v.  Oordom^  11  Id.  170; 
MoU  V.  Hkks,  13  Id.  561,  note. 

AUTHOBTTT    OF   AOXNT    TO    BiND    COBFOBATION    MAT   BX    ImPUXD    ftOBk 

oorporate  acts,  from  circumstances,  from  subsequent  assent  or  ratification^ 
etc :  Bidgway  v.  Farmer^  Bank,  14  Am.  Dec.  681;  Dranifort  etc.  Co.  v. 
Ckurckm^  17  Id.  159;  Pennsylvania  etc.  Co.  v.  Dandridge,  29  Id.  543;  EvereU 
▼.  (bailed  States,  30  Id.  584;  DespaUh  Line  ▼.  BeUamy  Mfg.  Co.,  37  Id.  203; 
American  Ins.  Co.  v.  OakUy,  38  Id.  561;  Planters^  Bank  v.  S/iorp,  43  Id.  470; 
MerekasUt^  Bank  v.  Central  Bank,  44  Id.  665;  BankqfiheStaUy.  Comegys 
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46  Id.  27S;  MayaU  ▼.  Boston  etc.  H.  R.,  49  Id.  149,  and  cases  cited  in  ih« 
notes  thereto.  The  principal  case  is  cited  as  an  authority  to  the  same  effect* 
in  Sherman  ▼.  Fitch,  98  Mass.  64;  Sceery  ▼.  SpringfiM,  112  Id.  514.  Evi- 
dence that  one  has  scted  as  president  of  a  corporation  without  proof  of  a  vote 
of  the  directors,  is  saffioient  evidence  of  authority  to  indorse  note  as  soch 
president:  Topping  t.  Bieiford,  4  Allen,  122,  also  citing  Melledge  ▼.  BotUm 
Iron  Co, 

iNSTRUonoN  ON  Pabtial  Statkkent  of  Evidxnob  in  prayer,  whether 
court  bound  to  give:  See  WkU^ord  ▼.  Burehnyer,  39  Am.  Deo.  640,  and  th« 
note  thereto.    See  also  Stockton  ▼.  Frey,  45  Id.  138,  and  note. 

iMSTBiTcnoN  AasuuiSQ  Facts  or  Which  thvrb  is  No  Proot  should  be  de- 
nied: WhU^ord  Y,  Burehnyer f  39  Am.  Dee.  ^40.  See  also  Harvey  ▼.  Thonuu, 
36  Id.  141,  and  note.  And  generally,  instructions  which  are  irrelevant  and 
inapplicable  to  the  case  should  not  be  given,  as  they  tend  to  mislead  the  jury  s 
Stout  V.  MeAdamSf  33  Id.  141.  The  court  is  not  authorized  to  give  instmo- 
tions  on  abstract  principles  of  law:  Zachary  v.  Pace,  47  Id.  744.  But  thai 
erroneous  abstract  instructions  which  oonld  not  mislead  the  jury  are  no 
ground  of  reversal,  see  Arthmr  v.  Broadnax,  37  Id.  707;  Porter  t.  Woode^  89 
Id.  153;  Armstrong  v.  Tait,  42  Id.  656;  Zachary  v.  Pace,  47  Id.  744»  and 
notes. 

Dkuykrt  or  Goods  at  Tim i  aitb  Plaoi  ArPomTi>  is  a  good  ymlmm^ 
of  a  oontraofc  therefor:  Coat  t.  OrKn^  80  Am.  Deo.  311. 
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People  v.  Richards. 

[1  MiCHZOAN.  21G.] 
iBDBOTmNT  FOR  CONSPIBACT  TO  ChEAT  AN  INDIVIDUAL  will  lie. 
CsmX  OF  CONSPIRACT  DOES  NOT  DEPEND  UPON  KiND  OF  PrOPEBTT  whlob 

it  WB8  the  object  of  the  conspiracy  to  obtain;  and  an  indictment  for  con* 
•piracy  to  cheat  an  indiWdual  oat  of  lands  lies. 

OovflPiBACfT  MAT  .BE  Indictablx  although  the  act  to  be  done,  if  done  by 
■a  individual,  or  the  means  made  use  of,  would  not  be  indictable;  the  doc- 
trine that  an  indictment  only  lies  for  conspiracy  to  commit  a  crime  or  to 
do  a  lawful  act  by  criminal  means  denied. 

OcmapiRACfT  TO  Commit  Misdemeanor  is  not  Meroed  in  the  misdemeanor, 

ImnoTMXMT  DOES  NOT  Charob  Conspiract  to  Cheat  bt  False  Prb- 
ffBNBES  where  the  acts  charged  as  done  were,  that  one  F.  was  aboat  to 
proeecnte  the  defrauded  person  for  an  attempt  to  commit  a  rape  npOB 
hiB  daughter,  and  that  by  the  testimony  of  the  daughter  he  would  be 
eonvicted  and  sent  to  the  state  prison,  and  must  leave  the  state;  the 
oharges  are  not  of  existing  facts,  but  of  things  which  a  third  person  haa 
threatened  to  do — upon  which  no  indictment  for  false  pretenses  can  bo 
predicated. 

Aobbbment  or  Combination  must  be  Set  Out  in  Indictment  for  Con- 
BPIRACT;  the  crime  does  not  consist  in  the  mere  combination,  but  where 
to  this  is  added  an  illegal  object,  then  it  becomes  criminal;  and  where 
neither  the  conspiracy  nor  the  object  to  be  attained  is  unlawful,  but  the 
means  by  which  it  is  to  be  executed  are  criminal,  then  it  is  necessary  to 
set  out  the  means  intended  to  be  used,  as  a  component  part  of  the  ofifense. 

OfTKNSB  OF  Conspiracy  Depends  upon  the  Unlawful  Agreement,  and 
not  on  the  act  which  follows  it;  the  acts  are  but  evidence  of  the  agree- 
ment. 

In>iCTMENT  FOR  CoNSPiRACT  USUALLY  Sets  Out  Overt  Acts,  such  as  may 
have  been  done  by  any  one  or  more  of  the  conspirators  in  order  to  effect 
tho  common  purpose  of  the  conspiracy,  but  this  is  not  essentially  neoea* 
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General  Charge  of  Conspiracy  in  Indicts«ent,  stating  the  object  and 
intent,  is  sufficient. 

Where  Cokfederact  to  Do  Unlawful  Act  is  Indictable,  although  no 
means  have  been  agreed  upon,  an  indictment  for  sach  an  offense,  where 
the  means  were  agreed  npon,  need  not  state  them,  as  they  form  no  part 
of  the  offense,  and  it  is  complete  without  them. 

Pxrsons  are  Indictable  for  Conspiracy,  where  they  agree  to  cheat  a 
third  person  out  of  his  lands  and  goods,  and  in  pursuance  of  the  agree- 
ment  falsely  pretend  that  one  F.  is  about  to  prosecute  him  for  an 
attempt  to  commit  a  rape  upon  his  daughter,  and  that  by  the  testimony 
of  the  daughter  he  will  be  convicted  and  sent  to  the  state  prison,  and 
must  leave  the  state. 

Iin)iOTii[Eirr  for  conspiracy,  containing  three  counts;  the  first 
two  counts  charged,  substantially,  that  Bichards  and  Pelton 
conspired  to  cheat  one  Laton  Hoxie  of  his  lands,  tenements, 
goods,  etc. ;  that  in  pursuance  of  this  agreement,  they  falsely 
pretended  that  one  Farmer  was  about  to  prosecute  Hoxie  for  an 
attempt  to  commit  a  rape  upon  his  infant  daughter,  and  that  by 
the  testimony  of  the  daughter  he  would  be  convicted  and  sent 
to  the  state  prison;  that  Bichards  and  Pelton  knew  that  Farmer 
would  not  prosecute  the  pretended  charge,  but  Hoxie,  being  a 
man  of  weak  intellect,  was  pursuaded  to  convey  to  them  his 
lands,  tenements,  goods,  etc.,  without  consideration.  The 
third  count  charged  the  defendants  generally  with  unlaw- 
fully conspiring  to  cheat  Hoxie  out  of  his  lands,  tenements, 
goods,  etc.  The  defendants  were  tried  and  found  guilty.  The 
questions  reserved  were  as  to  the  sufficiency  of  the  indictment. 

ffoweU,  for  the  people. 
Bachis,  centra. 

By  Court,  Wmo,  J.  The  counsel  for  the  defendants  insists 
that  cases  of  indictable  conspiracies  at  common  law  are  classed 
under  two  heads;  either  there  must  be  a  charge  of  a  conspiracy 
to  commit  a  criminal  act,  or  to  commit  an  act  not  criminal  by 
criminal  means.  That  in  the  one  case  the  offense  is  to  be  de- 
termined by  the  nature  of  the  object,  in  the  other  by  the  nature 
of  the  means. 

This  question  was  elaborately  argued  by  Senators  Spencer  and 
Stebbins;  the  first  giving  the  judgment  of  the  majority,  and  the 
latter  of  the  minority  of  the  court  of  errors  in  New  York,  in  the 
case  of  Lambert  v.  The  People,  9  Cow.  578.  The  charge  set  forth 
in  the  indictment  in  that  case  was  in  substance  that  the  defend- 
ants conspired,  by  vnx)ngful  and  unjust  means,  to  cheat  tihe  Sun 
Fire  Insurance  Company  and  other  persons  of  their  goods  and 


JaxL  1849.]  People  u  Bichabds.  77 

ehattelfi;  and  that  in  the  execution  of  said  conspiracy  and  in 
pnTsuance  thereof,  and  bj  certain  indirect  and  undue  means,  did 
cheat  and  defraud  the  said  company  of  their  goods,  chattels,  and 
effects— describing  them — and  thereby  impoverished  and  injured 
the  company,  etc. 

The  supreme  court  sustained  the  indictment,  but  their  ]udg« 
ment  was  reyersed  by  the  court  of  errors.  There  were  many 
points  made  and  decided  in  that  case,  some  of  which  are  raised 
In  this  case.  Upon  a  careful  examination  of  the  arguments  of 
the  court  and  the  senators,  we  are  constrained  to  adopt  the  views 
of  the  supreme  court  and  the  minority  of  the  senate,  as  being 
sustained  by  the  common-law  decisions. 

In  Arch.  Cr.  PL  607,  the  author  says  a  conspiracy  is  an 
agreement  between  two  or  more  persons:  1.  Falsely  to  charge 
another  with  a  crime  punishable  by  law — either  from  a  malicious 
or  vindictive  motive  or  feeling  towards  the  party,  or  for  the  pur- 
pose of  extorting  money  from  him;  2.  Wrongfully  to  injure  or 
prejudice  a  third  person  or  any  body  of  men  in  any  other  man- 
ner; 3.  To  commit  an  offense  punishable  by  law;  4.  To  do  an 
act  with  an  intent  to  pervert  the  course  of  justice,  etc.  3  Ghitty's 
Cr.  L.  1139;  1  Hawk.  P.  C,  b.  1,  c.  72,  sec.  2,  support  the 
same  doctrine.  In  the  second  class  we  have  an  authority  for  an 
indictment  for  a  conspiracy  to  cheat  an  individual:  See  7  Am. 
Jurist,  445.  It  is  said,  however,  that  an  indictment  will  not  lie 
for  a  conspiracy  to  commit  any  mere  civil  trespass:  Arch.  Cr. 
PL  607. 

Mr.  Chitty,  at  the  page  cited  above,  says, "  there  are  perhaps 
few  things  left  so  doubtful  in  the  criminal  law  as  the  point  at 
which  a  combination  of  several  persons  in  a  common  object  be- 
comes illegal;  certain  it  is,  that  there  are  many  cases  in  which 
the  act  itself  would  not  be  cognizable  by  law  if  done  by  a  single 
person,  which  becomes  the  subject  of  indictment  when  aiFected 
by  several  with  a  joint  design."  He  further  remarks,  "  it  might 
be  inferred  from  the  decisions  that,  to  constitute  a  conspiracy,  it 
is  not  necessary  that  the  act  intended  should  be  in  itself  illegal, 
or  ever  immoral — that  it  should  affect  the  public  at  large,  or 
that  it  should  be  accomplished  by  false  pretenses;  and, .  though 
it  is  agreed  that  the  gist  of  the  offense  is  the  union  of  persons, 
it  is  impossible  to  conceive  a  combination,  as  such,  to  be  illegal. 
We  can  rest,  therefore,  only  on  the  individual  cases  decided, 
which  depend  in  general  upon  particular  circumstances,  and 
which  are  not  to  be  extended." 

The  counsel  for  defendants  in  this  case  cites  the  last  sentence 
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of  the  last  quotation,  which  is  taken  from  the  remarks  of  Lord 
Ellenborough  in  the  case  of  The  King  v.  Turner,  13  East,  231, 
to  show  that  even  if  an  indictment  for  a  conspiracy  to  commit  a 
fraud  upon  an  individual  will  lie,  yet  it  can  not  lie  where  the 
object  of  the  conspiracy  is  to  defraud  him  of  his  lands;  and  the 
indictment  being  bad  as  to  land,  is  bad  as  to  all.  In  the  case 
cited,  the  indictment  was  for  a  conspiracy  to  commit  a  civil  tres- 
pass, by  going  on  to  another  person's  land  to  kill  hares.  It 
was  held  the  indictment  would  not  lie,  and  Lord  Ellenborough's 
remark  was  made  in  reference  to  such  a  case.  The  judge  can 
not  be  supposed  to  have  intended  to  say  that  an  indictment  for 
a  conspiracy  to  cheat  an  individual  would  only  lie  in  cases  where 
the  facts  were  the  same  as  those  in  which  indictments  had  been 
sustained.  He  only  objects  to  the  extension  of  the  doctrine  to 
cases  where  the  principles  laid  down  in  former  cases  were  not 
involved. 

By  reference  to  the  cases,  I  am  unable  to  perceive  that  they 
depend  upon  the  kind  of  property  to  obtain  which  was  the  ob- 
ject of  the  conspiracy.  In  this,  as  in  many  of  the  cases,  the 
intended  fraud  or  cheat  gives  character  to  the  transaction,  and 
not  the  nature  of  the  property.  It  is  true,  that  fraud  in  rela- 
tion to  real  estate  resolves  itself  into  some  other  distinct  offense 
when  consummated;  but  the  same  may  be  said  of  all  kinds  of 
property.  We  do  not  pretend  to  lay  down  a  rule  which  shall 
govern  in  this  class  of  cases — we  only  say,  that  from  an  exam- 
ination of  the  cases  cited  by  elementary  writers,  we  are  of  the 
opinion  that  this  case  falls  within  the  general  principles  deduci- 
ble  from  those  cases. 

It  is  insisted  that  the  first  two  counts  are  bad,  because  they 
charge  an  executed  conspiracy  to  cheat  by  false  pretenses,  which 
is  a  higher  crime  than  a  conspiracy  at  common  law. 

The  objection  is  founded  upon  another,  made  in  this  cause, 
that  an  indictment  will  only  lie  for  a  conspiracy  to  commit  a 
crime,  or  to  do  a  lawful  act  by  criminal  means;  but  the  English 
authorities  and  the  decisions  in  Maryland  and  other  states  estab- 
lish, as  we  think,  and  as  we  have  said,  a  contrary  doctrine:  and 
if  a  conspiracy  may  be  indictable,  although  the  act  to  be  done,  if 
done  by  an  individual,  or  the  means  made  use  of,  would  not  bti 
indictable,  it  would  follow  from  the  position  of  the  defendant's 
counsel,  that  a  conspiracy  which  is  a  misdemeanor  may  be 
merged  in  acts  which  of  themselves  do  not  amount  to  a  misde- 
meanor, or  acts  which  in  themselves  amount  only  to  a  misde- 
meanor, an  offense  of  the  same  grade  with  the  conspiracy;  and 
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the  consequence  might  also  be  that  a  conspiracy  might  be  in- 
dictable if  not  executed,  which,  if  executed,  would  not  be  in- 
dictable. 

It  was  said  in  an  early  case  in  Massachusetts,  GommonweaUh 
T.  Kingsbury ^  5  Mass.  106,  that  where  the  misdemeanor  or  felony 
is  actually  executed,  the  conspiracy  is  merged  and  can  not  be 
punished.  But  the  case  was  one  of  a  conspiracy  to  commit  a  dis- 
tinct felony.  It  is  no  doubt  the  law,  that  if  the  felony  is  proved, 
the  conspiracy  must  at  once  merge.  To  apply  such  a  rule  to 
misdemeanors  is  scarcely  in  accordance  with  legal  analogy, 
and  it  is  supported  by  no  other  authority.  That  it  never  ob- 
tained in  England  to  such  an  extent  as  to  involve  the  absorption 
oi  a  oonspiiacy  to  commit  a  misdemeanor  in  the  misdemeanor 
itself,  is  evident  from  the  elementary  treatises,  in  which  no  such 
doctrine  is  even  broached,  and  the  books  of  precedents,  in  which 
forms  constantly  occur  for  conspiracies  to  commit  misdemean- 
ors to  which  the  overt  act  is  attached:  See  SUite  v.  Murray ^  16 
Me.  100;  CommonweaUh  v.  OiUespie,  7  Serg.  &  B.  469  [10  Am. 
Dec.  475].  This  subject  was  fully  discussed  in  New  York,  in 
the  case  of  The  People  v.  Mather y  4  Wend.  265  [21  Am.  Deo. 
122].  Justice  Marcy  says,  in  delivering  the  opinion  of  the 
court:  '*  It  is  supposed  that  a  conspiracy  to  commit  a  crime  is 
merged  in  the  crime  when  the  conspiracy  is  executed.  This 
may  be  so  when  the  crime  is  of  a  higher  grade  than  the  con- 
spiracy, and  the  object  of  the  conspiracy  is  fully  accomplished; 
but  a  conspiracy  is  only  a  misdemeanor,  and  when  its  object  is 
only  to  commit  a  misdemeanor,  it  can  not  be  merged.  Where 
two  crimes  are  of  equal  grade  there  can  be  no  legal,  technical 
merger." 

But  we  are  disposed  to  go  no  further  than  is  necessary  to  de- 
cide this  case,  and  if  our  views  as  expressed  above  are  not  cor- 
rect, still  the  question  made  by  the  defendants'  counsel  may  be 
disposed  of  on  another  ground. 

Does  it  appear  by  the  indictment  in  this  case,  as  in  the  case 
of  CommonweaUh  v.  Kingsbury,  5  Mass.  106,  that  an  offense  of 
a  higher  grade  than  a  conspiracy  has  been  committed  ?  Would 
the  acts  set  forth  as  having  been  done  in  pursuance  of  the  con- 
spiracy, if  true,  make  defendants  guilty  of  a  cheat,  or  of  obtaining 
goods  or  property  of  any  kind  by  false  pretenses,  or  of  having 
obtained  the  signature  to  any  written  instrument?  I  thiuk  not. 
Neither  of  the  counts  charge,  as  is  supposed  by  defendants^ 
counsel,  a  conspiracy  to  cheat  by  false  pretenses.  The  means 
by  which  the  conspiracy  was  to  be  accomplished,  formed  no 
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part  of  the  conspiracy.  They  are  set  forth  in  the  indictment  as 
acts  done  in  pursuance  or  in  furtherance  of  the  conspiracy. 
The  acts  charged  as  done,  were,  that  one  Thomas  Farmer  was 
about  to  prosecute — to  charge  Hoxie  with  an  attempt  to  comznit 
a  rape  upon  Farmer's  daughter;  that  by  the  testimony  of  the 
daughter  he  would  be  convicted  and  sent  to  the  state  prison, 
and  he  must  leave  the  state.  This  is  the  substance  of  the  pre- 
tenses. In  the  class  of  cases  stated,  the  tokens  must  be  false, 
and  the  pretenses  must  be  of  some  existing  fact,  and  must  be 
made  for  the  purpose  of  inducing  the  prosecutor  to  part  with 
his  property,  and  it  must  appear  that  the  object  was  effected  by 
such  means  as  are  stated;  but  this  does  not  appear  in  this  case. 
The  pretense  that  a  person  would  do  an  act  which  he  did  not 
mean  to  do,  as  a  pretense  that  he  would  pay  for  goods  on  deliv- 
ery, is  not  a  false  pretense  within  the  act,  but  merely  a  promise 
for  future  conduct:  Arch.  Cr.  PI.  246;  4  City  Hall  Recorder, 
156;  Rose.  Cr.  Ev.,  2d  ed.,  422;  Hex  v.  Codrington,  1  Car  &  P. 
€61;  Young  v.  Bex,  3  T.  R.  98. 

Our  statute  is  taken  from  the  English  statutes,  and  the  decis- 
ions upon  the  latter  are  applicable  to  cases  arising  under  the 
former.  If  I  am  correct  in  this  view  of  the  subject,  it  will  ob- 
viate the  necessity  of  further  discussing  the  doctrine  of  meiger. 
The  charges  are  not  of  existing  facts:  but  of  things  which  a 
third  person  has  threatened  to  do— upon  which  no  indictment 
can  be  predicated.  The  forms  in  3  Chit.  Cr.  L.  1185,  1186, 
are  examples  of  indictments  for  executed  conspiracies. 

Again,  it  is  objected  that  the  indictment  charges  that  the  de- 
fendants induced  and  persuaded  Hoxie  to  make  his  deed,  but 
does  not  set  forth  the  means.  This  objection  is  also  in  part  predi- 
cated upon  the  erroneous  assumption  that  the  object  to  be  ac- 
complished must  be  a  crime,  or  the  means  must  be  criminal. 
The  objection  may  also  be  based  upon  the  general  rule,  that  in 
all  indictments  the  offense  must  be  so  set  forth  as  to  enable  the 
court  to  judge  whether  an  offense  requiring  the  defendant  to 
plead  is  stated  upon  the  record.  The  agreement  or  combina- 
tion must  be  set  out.  The  crime  does  not  consist  in  the  mere 
combination :  but  where  to  this  is  added  an  illegal  object,  then 
it  becomes  criminal;  and  when  neither  the  conspiracy  nor  the 
object  to  be  attained  is  unlawful,  but  the  means  by  which  it  is 
to  be  executed  are  criminal,  then  it  is  necessaiy  to  set  out  the 
means  intended  to  be  used,  as  a  component  part  of  the  offense. 

In  every  case  that  can  be  adduced  of  a  conspiracy,  the  offense 
depends  upon  the  unlawful  agreement,  and  not  on  the  act  which 
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follows  it;  the  latter  is  but  the  evidence  of  the  former:  2  Euss. 
Cr.  L.  568;  Commonwealth  v.  Hbbetts,  2  Mass.  537;  Bex  v. 
Spragg,  2  Burr.  993;  Bex  v.  Eispal,  3  Id.  1321.  In  3  Chit 
Cr.  L.  1141,  it  is  said,  that  to  render  the  offense  complete, 
there  is  no  occasion  that  any  act  should  be  done  in  pursuance 
of  the  unlawful  agreement  entered  into  between  the  parties; 
still  less  can  it  be  necessary  to  show  that  any  party  was  actually 
defrauded;  for  the  conspiracy  is  the  essence  of  the  charge,  and, 
if  that  be  proved,  the  defendant  will  be  convicted. 

It  is  usual  to  set  out  the  overt  acts,  such  as  may  have  been 
done  by  any  one  or  more  of  the  conspirators  in  order  to  effect 
the  common  purpose  of  the  conspiracy,  but  this  is  not  essen- 
tially necessary:  Bex  v.  OUl,  2 Barn.  &  Aid.  204;  BexY.  Spragg^ 
2  Burr.  993;  Bex  v.  Bispal,  3  Id.  1321;  Stark.  Cr.  PL  170, 171; 
People  V.  Mather,  4  Wend.  264  [21  Am.  Dec.  122]. 

What  we  have  said  disposes  of  another  point  made  by  defend- 
ants'  counsel,  viz. :  That  the  third  count  of  the  indictment  is 
bad,  as  being  too  general.  The  forms  given  in  3  Chit.  Cr.  L. 
1185,  embrace  the  general  count  contained  in  this  indictment. 
It  states  the  object  and  the  intent:  3  Chit.  Cr.  L.  1143. 

Thus  we  understand  the  common  law  to  be  upon  all  these 
points.  In  the  case  of  Lambert  v.  The  People,  it  was  strongly 
urged  by  Senator  Spencer,  that  unless  the  means  by  which  the 
fiaud  was  effected  were  set  out  in  the  indictment,  the  defendant 
would  have  no  nieans  of  knowing  for  what  he  was  to  be  tried, 
until  the  moment  when  the  public  prosecutor  opens  his  testi- 
mony on  the  trial;  that  it  opens  the  way  to  general  and  in- 
definite charges;  that  such  an  indictment  ought  not  to  be  sus- 
taioed  in  a  country  which  regards  every  citizen  as  composing  a 
part  of  its  sovereignty.  But  the  reply  of  Senator  Stebbins  is 
unanswerable.  Bef erring  to  Chitty  and  Bussell,  he  says  these 
authorities  are  quite  sufficient  to  establish  the  proposition  that 
the  offense  consists  in  the  act  of  combining  unlawfully;  that 
where  the  object  is  unlawful  the  offense  is  complete,  whether  the 
means  of  execution  were  agreed  upon  or  not;  that  it  is  not 
requisite  those  means  should  form  any  part  of  the  agreement^ 
unless  the  agreement  is  thereby  rendered  unlawful.  If,  then,  a 
confederacy  to  do  an  unlawful  act,  although  no  means  be  agreed 
upon,  is  indictable,  it  follows,  that  in  an  indictzsent  for  such 
an  offense,  where  the  means  were  agreed  upon,  it  would  be  ui>- 
necessary  to  state  them,  because  they  form  uo  part  of  the  offense; 
it  is  complete  without  them.  In  the  one  case  the  means  could  not 
be  set  out;  in  the  other  it  would  as  certainly  be  unnecessary. 
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The  question  whether  the  common  law  should  be  altered  bj 
statutory  j^rovision,  restricting  indictments  for  conspiracy  to 
defraud  an  individual,  to  cases  where  the  object  is  to  commit  an 
offense,  or  where  the  means  are  criminal,  as  has  been  done  in 
New  York,  must  be  determined  elsewhere. 

Certified  accordingly. 

CoNSPisACY,  Definition  and  Natube  of^Genxbal  Principles  Belatino 
TO. — Conspiracy,  acoording  to  the  modem  law,  is  an  agreement  or  combina- 
tion between  two  or  mora  persons  to  do  an  unlawful  act,  or  to  do  a  lawf al  ad 
by  unlawful  or  criminal  means:  Regijia  y.  VtncejU,  9  C.  &  P.  109;  Begina  ▼. 
Bunn,  12  Cox  C.  C.  316;  SmUh  v.  People,  25  HI.  17;  Heaps  y.  Dunham,  95 
Id.  583;  State  y.  PoUer,  28  Iowa,  556;  StaJte  v.  Bttchanan,  5  Harr.  &  J.  317; 
S.  C,  9  Am.  Deo.  534;  State  v.  BartleU,  30  Me.  134;  State  v.  Hewitt,  31  Id. 
398;  StaU  v.  Mayberry,  48  Id.  218;  CommonweaUh  y.  Hunt,  4  Met.  Ill;  S. 
C,  38  Am.  Dec.  346;  StaU  y.  Burnham,  15  N.  H.  396;  Commomwealth  v.  Ridg- 
toay,  2  Ashm.  247;  Alderman  y.  People,  4  Mich.  414;  Hinchman  v.  Richie, 
Bright.  143;  CcmmumweaUh  y.  Bl%88,  12  PhiL  580;  Commonwealth  y.  Haines, 
11  Bep.,  N.  S.,  413;  2  Stephen's  Hist.  Crim.  L.  of  England,  227;  2  Bishop's 
Crim.  L.,  sec.  175, 7th  ed.;  2  Archbold's  Crim.  Pr.  A;  PL  1829,  n.  (Pomeroy'a 
notes);  Bonyier's  L.  Diet.,  "Conspiracy;"  Abbott's  L.  Diet.,  *' Conspiracy." 
At  the  ancient  common  law,  the  word  had  a  yery  much  narrower  meaning. 
Indeed,  "in  yery  early  times,  the  word  had  a  oompetely  different  meaning 
from  that  which  we  attach  to  it:"  2  Stephen's  Hist.  Crim.  L.  of  England,  227. 
Bat  this  meaning  has  been  gradually  enlarged  until  it  has  reached  its  present 
extended  signification.  For  a  history  of  the  meaning  of  the  crime  the  reader 
is  referred  to  the  aboye  writers,  also  to  3  Chit.  Crim.  L.  1138;  3  Russell 
on  Crimes,  9th  ed.,  116;  Roscoe's  Crim.  Ey.,  7th  ed.,  409.  In  conspiracy  tho 
gist  of  the  offense  is  the  unlawful  combination  or  agreement:  The  Queen  y. 
BuU(ni,  11  Q.  B.  929;  Rex  y.  RiRpal,  3  Burr.  1320;  S.  C,  1  W.  Black.  368; 
The  King  y.  QiU,  2  6am.  &  Aid.  204;  Regina  y.  Best,  1  Salk.  174;  UwUd 
States  y.  MiUer,  3  Hughes,  553;  UnUed  States  v.  Donau,  11  Blatch.  168;  StaU 
y.  Adams,  1  Houst.  Cr.  Cas.  361;  State  y.  Rowley,  12  Conn.  112;  State  y. 
Bradley,  48  Id.  549;  State  y.  Sterling,  34  Iowa,  444;  ComnumwecUth  y.  IHb^ 
hetts,  2  Mass.  53B;  Commcnwealth  y.  Warren,  0  Id.  74;  Commonwealth  y. 
Davis,  9  Id.  415;  CommonweaWi  y.  Hunt,  4  Met.  Ill;  S.  C,  38  Am.  Deo.  346; 
Commonwealth  y.  Shedd,  7  Cush.  514;  Comm^mweaUh  y.  WalUue,  16  Gray,  223; 
Alderman  y.  Peoj^  4  Mich.  414;  State  y.  PvUe,  12  Minn.  164;  Stats  y.  Bwm- 
ham,  15  N.  H.  396;  State  y.  Christkathury,  Busb.  L.  48;  Commonwealth  v. 
Ridgway,  2  Ashm.  247;  Collins  y.  Commontoealth,  3  Serg.  k  B.  220;  Commote 
wealth  y.  McKisson,  8  Id.  220;  Commonwealth  y.  Corliss,  8  PhiL  450;  TwUckeU 
y.  Commonwealtli,  9  Pa.  St.  211;  Morris  Run  Coal  Co,  v,  Barclay  Coal  Co., 
68  Id.  173;  State  y.  Noyes,  25  Vt.  415.  When  the  unlawful  agreement  ia 
established,  the  offense  is  complete.  The  object  need  not  be  attained,  nor 
need  anything  be  done  in  pursuance  of  the  agreement.  No  oyert  act  need  b» 
proyed;  it  is  an  offense  complete  and  consummate  in  itself:  The  Poulterer^s 
Case,  9  Co.  55;  Rex  y.  Kinnersley,  1  Stra.  193;  Regina  y.  Best,  2  Ld.  Baym.  1167; 
B.  C,  1  Salk.  174;  United  States  y.  Donau,  11  Blatoh.  168;  State  y.  Cawood, 
%  Stew.  360;  Landringham  y.  State,  49  Ind.  186;  State  y.  Buchanan,  5  Har. 
k  J.  317;  S.  C,  9  Am.  Dec  534;  Alderman  y.  People,  4  Mich.  414;  StaU  y. 
PfdU,  12  Minn.  164;  Isaacs  y.  State,  48  Miss.  234;  StaU  \.  Straw,  42  N.  H. 
892;  StaU  y.  Riehey,  9  N.  J.  L.  293;  PeopU  y.  Mather,  4  Wend.  229;  S.  a» 
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21  Am.  Dec.  122;  SUde  v.  Younger,  1  Dev.  L.  357;  S.  C,  17  Am.  Dec.  571; 
State  v.  Chrutianbury,  Busb.  L.  48;  Hinchman  ▼.  Hichie,  Bright.  143;  Bea- 
fuhlka  V.  Ross,  2  Yeaies,  1 ;  Commonwecdth  v.  Corlies,  8  PhiL  450;  Collins  v. 
CommonweaUhj  3  Serg.  %  R.  220;  Commonwealth  v.  McKisson,  8  Id.  420; 
CommonweaUh  v.  ^^iM,  12  Phil.  580;  JETetne  v.  Commonicedlth,  91  Pa.  St.  .Vi5; 
Johnson  V.  ^ta^,  3  Tex.  App.  590;  State  y.  i\^02^e«,  25  Vt.  415.  '*  The  offense 
of  conspiracy  is  committed  when  to  the  intention  to  conspire  is  added  the 
actual  agreement:"  UiiUed  Slates  y.  Donau,  11  Blatch.  168;  nor. need  the 
means  be  settled  and  resolved  on  at  the  time  of  the  conspiracy:  The  King 
T.  OiU,  2  Barn.  &  Aid.  204;  much  less  need  the  conspirators  succeed:  State  v. 
Norton^  3  Zab.  33.  If  overt  acts  were  charged  in  tlie  indictment  and  sus- 
tained by  proof,  such  acts  would  be  merely  matter  of  aggravation:  Staie  y. 
NojfeSf  25  Vt.  415;  CoUms  v.  Commonwealth,  3  Serg.  &  B.  220;  or  evidence 
of  the  crime:  CommonweeUth  ▼.  Corlies,  8  Phil.  450.  But  in  New  Jersey, 
although  it  waa  acknowledged  that  such  were  the  common-law  doctrinea* 
atill  under  the  statute  some  act  must  be  done  in  execution  of  the  design 
agreed  upon  to  complete  the  offense:  State  v.  Norton,  3  Zab.  33. 

A  conspiracy  must  be  shown,  and  evidence  that  each  one  acted  illegally  or 
maliciously  will  not  support  an  action  for  a  conspiracy,  without  proof  that 
the  defendants  conspired  together:  Newell  v.  Jenkins,  26  Pa.  St.  159  (compare 
Rex  V.  Cope,  1  Stra.  144);  and  there  must  be  a  direct  intention  that  injury 
■hall  result  from  the  conspiracy,  or  the  object  must  be  to  benefit  the  con- 
apirators  to  the  prejudice  of  the  public  or  the  oppression  of  the  indiyidual; 
CommonwectUfi  v.  Ridgway,  2  Ashm.  247.  The  agreement  may  be  express  or 
implied,  and  it  is  not  essential  that  any  but  the  leading  conspirator  know  the 
exact  part  which  each  is  to  perform:  United  States  v.  Rindskopf,  6  Biss.  259. 
And  if  it  be  proved  that  the  defendants  pursued  by  their  acts  the  same  ob- 
ject, often  by  the  same  means,  one  performing  one  part  and  another  another 
part  of  the  same  object,  the  jury  will  be  justified  in  the  conclusion  that  they 
were  engaged  in  a  conspiracy  to  effect  that  object:  The  Mussel  Slough  Case,  5 
Fed.  B«p.  680.  The  conspirators  might  not  be  even  acquainted  with  each 
other:  PeopU  v.  Mather,  4  Wend.  229;  S.  C,  21  Am.  Dec.  122.  And  when 
a  number  of  persons  meet  together  for  different  purposes,  and  afterwarda 
Join  to  execute  one  common  purpose  to  the  injury  of  the  property  of  another, 
it  is  a  conspiracy,  and  it  is  not  necessary  to  prove  any  previous  plan  amongst 
them  against  the  person  injured:  Lowery  v.  State,  30  Tex.  402.  Nor  would  it 
be  a  defense  to  say  that  the  whole  scheme  was  concocted  before  he  became 
an  associate:  Den  d,  Stewart  y.  Johnson,  3  Harr.  (N.  J.)  87. 

Many  acts  which,  if  done  by  an  individual,  are  not  indictable,  are  punish- 
able criminally  when  done  in  pursuance  of  a  conspiracy  between  two  or  mora 
persons:  StaU  v.  Rowleg,  12  Conn.  101;  and  the  act  of  an  individual  may  be 
lawful,  and  yet,  if  he  combines  with  others  to  do  the  same  act,  with  the  in- 
tention to  prejudice  the  public  to  his  own  benefit,  if  prejudice  and  oppresaion 
are  the  necessary  consequences,  he  may  commit  an  indictable  offense:  Com' 
mumweaUh  v.  Taek,  1  Brews.  511.  Wharton,  in  his  work  on  Criminal  Law, 
doee  not  approve  of  extending  the  law  on  this  point.  In  section  2288  of 
the  seventh  edition  of  his  work,  he  says:  "Undoubtedly  it  has  been  held 
that  there  are  cases  in  which  persons  may  be  indicted  for  an  offense  com- 
mitted  in  concert,  when  they,  would  not  be  severally  indictable  for  such 
offBose  if  conmiitted  individually.  These  decisions  can  not  now  be  shaken, 
coDoept  by  the  courts  who  pronounced  them;  but  any  further  extension  of 
oonapiracy  in  this  direction  should  be  resolutely  opposed.  A  distreasing  un- 
acrtaifai^  will  oppress  the  law  if  the  mere  fact  of  concert  in  doing  an  indif- 
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ferent  act  will  be  held  to  any  greater  extent  than  at  x>i*esent  to  make  such 
act  criminal.  We  all  know  what  offenses  are  indictable,  and  if  we  do  not, 
the  knowledge  is  readily  obtained.  Such  offenses,  when  not  defined  by  stat- 
ute, are  limited  by  definitions  which  long  processes  of  judicial  interpretation 
haTe  hardened  into  shapes  which  are  distinct,  solid,  public,  and  permanent. 
It  is  otherwise,  however,  when  we  come  to  speak  of  acts  which  are  qua&i 
criminal  or  immoral.  These  there  has  never  been  any  judicial  attempt  to 
define  or  legislative  attempt  to  codify.  No  man  can  know  in  advance  whether 
any  particular  enterprise  in  which  he  may  engage  falls  under  either  of  these 
heads.  The  chief  object  of  penal  jurisprudence  is  to  prevent  crime  by  at- 
taching penalties  to  specific  offenses.  Here,  however,  there  are  no  specifio 
offenses  to  which  penalties  can  be  attached.  *  *  *  ^or  can  we  continue 
to  accept  the  reasons  by  which  this  indefinite  extension  of  conspiracy  has 
been  justified.  It  used  to  be  said  that  the  combination  of  two  or  more  per- 
sons to  do  an  act  invests  it  with  a  criminality  which  it  does  not  otherwise 
possess.  Undoubtedly  this  is  so  with  riot,  which  depends  on  tumult,  which 
again  depends  on  plurality  of  agents;  but  riot  is  positively  defined  by  the 
law,  and  all  who  engage  in  a  riot  have  means  to  know  what  it  is,  and  know 
that  it  is  punishable.  But  can  this  be  predicated  of  combinations  which  the 
law  does  not  in  advance  pronounce  to  be  unlawful  ?  One  of  two  alternatives 
we  must  here  accept.  We  must,  with  the  old  English  judges,  look  upon  all 
voluntary  combinations  as  sucpicious,  and  objects  of  judicial  suppression,  or 
we  must  declare  that  only  such  combinations  are  penally  cognizable,  as  are 
declared  beforehand  to  be  unlawful. " 

Conspiracy  is,  in  its  nature,  a  joint  offense,  and  it  can  not  be  conmiitted 
by  one  alone;  but  the  proof  must  show  that  two  or  more  persons  were  en- 
gaged in  the  offense:  Pollard  v.  Evans,  Show.  380;  United  Staf^  v.  MUkr,  3 
Hughes,  553;  Evans  v.  People,  90  111.  384;  State  v.  CJinftianbuty,  Busb.  L. 
48;  CommoniceaUh  v.  Manson^  2  Ashm.  31;  Commonwealth  y.  Inoin,  8  Phil 
380.  Consequently  an  action  for  conspiracy  will  not  lie  against  a  husband 
and  wife  alone,  because  they  are  but  one  person:  Kirtley  v.  Deck,  2  Munf.  15; 
although  if  a  man  and  woman  marry  in  the  name  of  another  foi  the  purpose 
of  raising  a  specious' title  to  the  estate  of  the  person  whose  name  is  assumed, 
it  is  a  conspiracy:  The  King  v.  Robinson,  1  Leach  C.  C.  37;  and  if  two  per- 
sons alone  are  indicted,  both  must  be  convicted,  and  an  acquittal  of  one 
would  be  an  acquittal  of  the  other:  State  v.  Tom,  a  Slave,  2  Dev.  L.  569; 
Jones  V.  Baker,  7  Cow.  445;  and  the  effect  would  be  the  same  if  a  nolle 
prosequi  was  entered  as  to  one.  In  such  a  case  a  verdict  of  guilty  against 
the  other  could  not  be  sustained:  Stale  v.  Jackson,  7  S.  C.  283;  S.  C,  24  Am. 
Rep.  476.  But  a  judgment  may  bo  given  against  one  before  a  conviction  of 
the  other:  Rex  v.  Kinnersfey,  1  Str<a.  193;  and  one  of  them  can  not,  on  a 
writ  of  error,  object  to  a  discontinuance  of  process  against  the  other:  WriglU 
V.  The  Queen,  14  Q.  R  148.  A  conviction  of  two  i)ersons  is  not,  however, 
always  necessary.  Thus  if  three  persons  were  engaged  in  a  conspiracy,  and 
one  of  them  died  before  trial  and  another  was  acquitted,  the  survivor  may 
be  tried  and  convicted:  People  v.  Olcott,  2  Johns.  Cas.  301.  And  on  an  in- 
dictment alleging  that  two  persons  named  in  it  consj)ired  together,  together 
with  divers  others  whose  names  were  unknown,  one  of  the  persons  indicted 
may  be  convicted  and  the  other  acquitted,  if  the  jury  are  satisfied  from  the 
evidence  that  any  other  persons  conspired  with  him  to  commit  the  offense: 
SUUe  v.  Adams,  1  Roust.  Cr.  Cas.  301;  and  on  an  indictment  of  three  persons, 
tried  separately,  if  one  of  them  is  convicted  before  the  others  are  tried,  the 
possi])ility  of  the  others  being  found  not  guilty  is  not  a  sufficient  reason  for 
holding  the  judgment  irregular:  Regina  v.  Ahearne,  7  D.  &  B.  6. 
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Conspiracies  to  Cheat  and  Defraud.  — "A  diversity  of  opinion  seems  to 
have  arisen  upon  the  question,  whether,  if  two  or  more  persons  agree  to  cheat 
or  defraud  another  of  lands  or  goods,  without  agreeing  upon  the  })articular 
means  to  be  employed,  the  conspiracy  is  then  indictable;  or  whether  they 
must  go  further  and  determine  the  means,  when  it  will  be  indictable  or  not, 
according  to  the  nature  of , the  means.  The  question  indeed,  as  usually  pre- 
sented in  the  reports,  wears  the  aspect  of  one  concerning  the  mere  form  of 
the  allegation  in  the  indictment;  but  an  accurate  examination  shows  the  dif- 
ference to  extend  further:"  2  Bishop  on  Cr.  Law,  7th  ed.,  sec.  199.  In  Eng- 
land it  is  a  settled  rule  that  the  indictment  need  not  set  forth  the  means  to 
be  used:  Id.,  sec.  200;  2  Wharton  on  Cr.  Law,  7th  ed.,  sec.  2298.  In  Amer- 
ica the  rule  seemb  to  be  different,  and  it  has  been  held  that  as  cheating  and 
defrauding  a  person  of  his  property  are  not  necessarily  a  crime  at  common 
law,  an  indictment  charging  a  conspiracy  to  cheat  and  defraud  must  contain 
averments  setting  out  the  unlawful  means  by  which  the  object  was  to  be  ao- 
compliahed;  this  rule  has  been  laid  down  in  Maine:  StaU  y.  WiUiama,  48  Me. 
218;  State  y.  Roberts,  34  Id.  320;  Massachusetts:  Commontoealth  v.  Shedd,  7 
CoBh.  514;  Commonwealth  v.  Eastman,  1  Id.  189;  Commonwealth  v.  Wallace, 

16  Gray,  223;  Michigan:  Alderman  v.  People,  4  Mich.  414;  New  Yorkt 
Lambert  v.  People,  9  Cow.  578;  and  March  v.  People,  7  Barb.  391,  when 
it  was  held  that  although  there  may  have  been  an  intention  to  defraud, 
yet  if  the  means  could  not  possibly  have  that  effect,  the  offense  is  not  com- 
plete; the  contrary  rule  prevails  in  Pennsylvania:  Commonioealth  v.  McKisson, 
8  Serg.  &  R.  420.  This  subject  is  discussed  in  the  works  of  the  authors  above 
cited,  and  treated  at  length  by  Bishop  in  the  second  volume  of  his  work  on 
Criminal  Procedure,  sections  204-222,  to  which  the  reader  is  referred.  We 
will  proceed  to  consider  those  cases  in  which  the  question  was  as  to  whether 
the  offense  proved  was  itself  a  conspiracy. 

To  chaise  persons  with  eonspiracy  to  cheat  and  defraud  a  third  person, 
there  must  be  a  collusion  and  participation  in  the  scheme  or  its  execution. 
Mere  silent  observation  and  acquiescence  are  not  sufficient.  Unless  the  per- 
sons charged,  by  some  deed  or  word,  become  parties  to  the  plot  to  cheat, 
they  neither  influence  the  acts  of  the  person  defrauded,  nor  contribute  to 
his  losses,  and  therefore  are  not  liable  to  this  action:  Brannock  v.  Bouldin,  4 
Ired.  L.  61.  An  indictment  lies  for  a  conspiracy  to  defraud  an  individual  of 
hU  property:  Lambert  v.  People,  7  Cow.  167;  and  also  in  many  cases  where, 
through  the  false  representations  of  others,  a  party  has  been  defrauded: 
SicUe  V.  Mayberry,  48  Me.  218.  Thus  partners  may  be  convicted  of  con- 
spiracy to  cheat  and  defraud  by  a  false  representation  as  to  the  solvency 
or  trade  of  another,  although  the  representation  was  oral,  and  one  for  which 
one  would  not  per  se  be  liable  civilly:  Regina  v.  Timothy,  1  Fost.  & 
F.  39;  see  also  Commontoealth  v.  Warren,  6  Mass.  74;  and  the  same,  of 
course,  would  be  true  where  partners  recommended  an  insolvent  person  as 
worthy  of  credit,  whereoy  the  plaintiffs  were  induced  to  trust  him  with 
goods,  which  the  defendants  immediately  attached  with  other  goods  of  the 
insolvent's,  thus  causing  the  plaintiffs  to  lose  their  goods:  Patten  v.  (Jumey, 

17  Mass.  182.  So  where  A.  and  B.  conspire  to  make  a  representation,  know- 
ing it  to  he  false,  that  horses  were  the  property  of  a  private  person,  and  not 
of  a  horse-dealer,  thereby  inducing  a  purchase,  they  are  guilty  of  conspiracy: 
Queen  v.  Kenrick,  5  Q.  B.  49;  S.  C,  D.  &  M.  208.  And  so  are  parties  con- 
spiring to  buy  a  horse  for  much  less  than  its  real  value,  by  falsely  represent- 
ing to  the  seller  that  the  horse  is  unsound,  and  that  one  of  them  had  sold  the 
hone  ^CT  4he  smaller  price:  Regina  v.  Carlisle,  Dears.  C.  C.  337;  but  no  action 
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can  bo  maintained  against  persona  for  falsely  representing  that  a  horse  ia 
somid  unless  there  is  evidence  of  a  concert  between  the  parties  to  effect  a 
fraud:  Bex  v.  Pytcell,  1  Stark.  402;  and  persons  inducing  the  prosecutor  to 
buy  certain  pUited  ware  at  auction,  by  means  of  false  representations  as 
to  its  quality,  are  not  liable  to  indictment,  as  an  a;;reement  between  per- 
sons  to  dispose  of  goods  in  this  way  is  not  conspiracy:  Regvna  v.  Lewntf  10 
CoxC.  C.  374.  Chambers,  Common  Sergeant,  in  this  case,  said:  "It  is  most 
important  not  to  bring  within  the  criminal  law  the  ordinary  enhancing  of 
value  and  quality  by  the  seller  of  the  goods.  There  is  always  a  conflict  of 
knowlege  and  skill  between  a  buyer  and  seller,  the  one  wishing  to  buy  as 
advantageously  and  the  other  to  sell  as  advantageously  as  he  possibly  can, 
and  it  would  be  very  dangerous  to  extend  the  criminal  law  to  such  cases. 
At  present,  the  line  is  fixed,  and  there  must  be  a  false  representation  of  an 
existing  fact,  operating  upon  the  mind  of  a  buyer,  and  deceiving  him  in  such 
a  manner  that  he  can  not  protect  himself  against  it."  But  a  mock  auction, 
with  sham  bidders,  who  pretend  to  be  real  bidders,  for  the  purpose  of  selling 
goods  at  prices  grossly  above  their  worth,  is  an  offense  at  the  common  law, 
and  those  aiding  or  abetting  such  a  proceeding  may  be  indicted  for  conspiracy 
with  intent  to  defraud:  Rex  v.  Leuns,  11  Cox  C.  C.  404;  so  also  brokers  are 
indictable  if  they  agree  before  a  sale  at  auction  that  only  one  of  them  shall 
bid  for  each  article  sold,  and  that  all  articles  thus  bought  by  any  of  them 
shall  be  sold  again  amongst  themselves  at  a  fair  price,  and  the  difference 
between  the  auction  price  and  the  fair  price  be  divided  among  them:  Levi  v. 
Leviy  25  Eng.  L.  &  Eq.  377;  and  so  also  are  those  who  conspire  to  sepa- 
rately induce  a  third  person  to  purchase  each  other's  goods  for  them  at  an 
advanced  price,  in  his  own  name,  without  intending  to  pay  for  them,  thereby 
intending  to  charge  him  with  their  goods  at  the  advanced  price:  StcUe  v.  Row- 
ley, 12  Conn.  101;  but  the  fact  that  the  plaintiffs  and  other  buyers  of  farm 
produce  at  a  certain  village  were  combined  in  secret  partnership  is  no  ground 
for  the  recovery  of  damages  by  one  who  has  sold  them  such  produce,  from 
time  to  time,  in  ignorance  of  the  partnership,  where  it  appears  there  was, 
nevertheless,  a  healthy  competition,  and  that  the  defendants  were  paid  a  fair 
market  price:  FcUrbank  v.  Newton,  60  Wis.  628. 

A  combination  to  secrete  or  dispose  of  the  property  of  a  debtor  for  the  pur- 
pose of  defrauding  his  creditors  is  indictiible:  Commonwealth  v.  Ooldsmith,  12 
Phil.  632;  so  would  it  be  if  such  a  combination  was  for  the  purpose  of  avoid- 
ing an  expected  adjudication  of  bankruptcy,  even  though  the  adjudication 
was  not  made:  Ileyman  v.  T/^«  Queen,  L.  R.,  8  Q.  B.  102;  S.  C,  12  Cox  C. 
0.  383;  or  if  in  pursuance  of  such  a  combination,  the  personalty  of  the  debtor 
was  attached  and  concealed:  Hall  v.  Eaton,  25  Vt.  458.  In  Heine  v.  Com- 
monwealth,  91  Pa.  St.  145,  H.  and  others  were  indicted  and  convicted  for 
conspiring  to  defraud  creditors;  H.  being  the  owner  of  a  store,  and  assigning 
the  goods  in  it  to  a  clerk  for  that  purpose.  And  a  general  creditor  who  pro- 
cures the  assignment  of  a  deed  of  trust  which  his  debtor  has  given  of  his 
exempt  personalty,  and  substitutes  a  trustee  who  refuses  to  receive  payment, 
seUs  the  property,  and  produces  a  balance  which  the  creditor  garnishes,  is 
with  his  accomplice  guilty,  if  they  acted  in  concert  under  an  agreement  to 
accomplish  the  result:  Elhey  v.  Stale,  57  Miss.  827.  As  conspiracieB  to  obtain 
goods  by  false  pretenses  or  to  cheat  and  defraud  are  indictable:  Johnson  v. 
People,  22  IlL  314;  Rhoada  v.  Commonwealth,  15  Pa.  St.  272,  and  cases  cited 
ante,  of  course  those  entering  a  combination  by  which  one  person  was  to 
obtain  the  goods  of  another  on  credit,  and  then  abscond,  are  guilty:  Common' 
wealth  V.  Ward,  1  Mass.  473;  Place  v.  Minster,  65  N.  Y.  89;  but  the  fact  that 
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a  merchant  buys  gooda  on  credit,  and  then  assigns  them  to  an  assignee  with« 
oiit  consideration,  who  removes  them  out  of  the  state,  does  not  make  the 
parties  guilty  of  coDSpiracy,  where  the  goods  were  removed  with  a  bona  fid% 
ifiteDt  to  sell  them  for  the  benefit  of  creditors:  Whitman  v.  Spencer,  2  R.  L 
124.  Persons  combining  to  cheat  one  of  hats  by  bargaining  with  him  a  cer- 
tain qnantity  of  wine  pretended  to  be  good  winu  of  the  kingdom  of  Portugal, 
called  New  Lisbon,  are  indictable:  Queen  v.  Macartyy  6  Mod.  301;  S.  C,  2 
East  Cr.  L.  823;  and  so  are  parties  conspiring  to  defraud  a  party  to  a  contract 
of  exchange,  and  using  a  forged  deed  to  effectuate  their  object:  Siaie  v.  Brad- 
Uy^  48  Conn.  535.  Conspiracies  between  a  partner  and  a  third  person  to 
cheat  the  copartner  are  indictable:  StcUe  v.  Cole^  39  N.  J.  L.  324;  Queen  ▼• 
Wearbwrton,  L.  R.,  1  Cr.  Cas.  Res.  274;  but  a  complaint  for  conspiracy  by  a 
partner  and  a  third  person,  by  which  the  third  person  brought  an  action  against 
the  partner  conspiring,  who  confessed  judgment,  and  thus  broke  up  the 
tnuinees,  should  be  dismissed  if  the  partner  owed  a  debt  for  the  full  amount 
to  his  co-conspirator,  although  it  was  not  yet  due:  Neudecker  v.  Kohlberg,  14 
Am.  L.  Rev.  812. 

Employees  combining  to  cheat  and  defraud  the  employer  are  guilty.  This 
rale  would  apply  where  the  employees  of  a  bank  conspire  to  defraud  it:  State 
T.  Buchanan,  5  Har.  &  J.  317;  S.  C,  9  Am.  Dec  534;  or  where  an  employea 
conspired  with  a  third  person  for  that  purpose:  Commonwealth  v.  Foering,  4 
Pa.  Law  J.  R.  29;  or  where  the  employees  of  a  dyer  used  the  dyeing  mate* 
rials  on  articles  not  intrusted  to  them  for  dyeing,  and  not  belonging  to  them- 
selves or  their  families,  to  their  employer's  loss:  Rtgina  v.  Button,  11  Q.  BL 
929.  An  indictment  will  not  lie  for  a  conspiracy  to  commit  a  civil  injury  of 
any  description  that  is  not  in  itself  an  indictable  offense.  Thus,  it  Is  not  an 
indictable  offense  for  several  persons  to  conspire  to  obtain  money  from  a 
bank  by  drawing  their  checks  on  the  bank  when  they  have  no  funds  there: 
State  V.  Rickey,  9  N.  J.  L.  293;  nor  against  several  persons  who  induce  a 
testator  to  revoke  a  will  in  favor  of  a  third  party  by  means  of  false  repre- 
sentations, as  the  revocation  merely  deprives  the  devisee  of  an  expected 
gratuity,  without  interfering  with  any  of  his  rights:  Ilutchins  v.  Hutchins,  7 
Hill,  104  (see  further,  State  v.  De  WiU,  2  Hill  (S.  C),  282;  S.  C,  27  Am.  Dec. 
371,  as  to  the  effect  of  destroying  a  will  to  defraud  devisees);  nor  for  the  sale 
and  transfer  of  a  railroad  excursion  ticket,  unless  there  was  a  previous  con- 
cert between  them  to  obtain  the  ticket  for  the  purpose  of  its  being  fraudu- 
lently used:  Regina  v.  Abaolon,  1  Fost.  &  F.  498;  nor  for  a  conspiracy  be- 
tween two  persons  to  defraud  a  third  in  an  unlawful  enterprise:  State  v.  CroW' 
ley,  41  Wis.  271;  S.  C,  22  Am.  Eep.  719.  On  the  other  hand,  an  indictment 
will  lie  if  a  man  and  woman  marry  in  the  name  of  another  person  for  the  pur- 
pose of  raising  a  specious  title  to  the  estate  of  the  person  whose  name  is 
assumed:  The  King  v.  Robineon,  1  Leach  C.  C.  37;  or  for  the  destruction  or 
erasure  of  the  indorsement  on  a  promissory  note,  with  intent  to  defraud: 
State  V.  Norton,  3  Zab.  33;  or  for  a  conspiracy  to  obtain  the  prosecutor's 
acceptance,  although  he  did  not  intend  to  take  it  up,  and  the  bill  was  never 
in  his  hctnds,  except  for  his  acceptance:  Queen  v.  Oompertz,  9  Q.  B.  824;  or 
for  combination  to  cheat,  by  offering  to  sell  forged  foreign  bank  notes  of  a 
denomination  the  circulation  of  which  is  prohibited  by  statute:  Tmitchell  v. 
Commonwealth,  9  Pa.  St.  211 ;  or  for  a  fraudulent  conspiracy  to  obtain  a  knowl- 
edge of  certain  things  known  to  so  few  in  a  certain  business  that  the  know]  • 
edge  made  the  business  very  profitable:  Jones  v.  Baker,  7  Cow.  445;  or  for 
conspiring  to  ruin  a  card-maker*s  trade,  by  bribing  his  apprentices  to  put 
grease  in  his  paste,  thus  spoiling  the  cards:  Rex  v.  Cope,  1  Stra.  144. 

CoQspiracies  to  cheat  one  at  gamincr  are  held  indictable;  as  where  one  con* 
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■piring  to  cheat  F.  S.  out  of  bis  money,  gets  him  to  lay  a  sum  of  nconey  on  a 
foot-race  and  prevails  with  the  party  to  run  booty:  TJip  Queen  v.  Orbell,  6 
Mod.  42;  or  a  combination  to  cheat  another  by  making  him  drunk  and  de- 
frauding him  at  cards:  State  v.  Younger^  I  Dev.  L.  337;  S.  C\,  17  Am.  Deo. 
671.  In  Begina  v.  Hudson,  Bell  C.  C.  263;  S.  C,  8  Cox  C.  C.  3S3,  the  same 
principle  wns  held.  In  that  case  the  three  prisoners  M-ero  in  a  public  honse- 
vith  the  prosecutor;  one  of  them,  in  concert  with  the  other  two,  placed  a  pen- 
case  on  tha  table  and  left  the  room;  whilst  out,  the  other  two  took  out  the 
pen  and  substituted  a  pin  in  its  place;  on  the  return  of  the  first  one,  the  other 
two  induced  the  prosecutor  to  bet  him  there  was  no  pen  in  the  case;  he  did 
so,  and  on  opening  the  caae  another  pen  dropped  out.  '  *  Though  it  be  an  expedi- 
ent in  that  conspiracy,*'  said  Pollock,  C.  B.,  *'to  induce  the  man  who  is- 
eheated  to  think  that  he  is  cheating  some  one  else,  that  does  not  prevent  those 
who  use  that  device  from  being  amenable  to  punishment.** 

The  foregoing  cases  were  all  combinations  to  cheat  individuals.  There  are 
ft  number  of  cases  in  which  the  public  generally  have  been  affected  by  the 
offense.  A  general  charge  of  conspiracy  to  cheat  a  municipal  corporation 
imports  an  indictable  offense,  on  account  of  the  character  of  the  corporation: 
State  V.  Young,  37  N.  J.  L.  184;  and  where  the  directors  of  a  joint-r<tock  bank, 
knewing  it  to  be  in  a  state  of  insolvency,  issued  a  balance-sheet  sliowing  a 
profit,  and  thereupon  declaring  a  dividend  of  six  per  cent.,  and  'issuing  aa 
advertisement  asking  the  public  to  take  shares,  upon  the  faith  of  tlieir  repre- 
sentation that  the  bank  was  in  a  flourishing  condition,  they  are  guilty  of 
conspiracy:  Regina  v.  Brown,  7  Cox  C.  C.  447;  and  similar  conduct  was  held 
conspiracy  in  Regina  v.  EidaHe,  1  Fost.  &  F.  213.  But  in  United  Staies  v. 
Britton,  Am.  L.  Eeg.,  Aug.  1883,  p.  545;  S.  C,  2  Sup.  Ct.  £ep.  531,  it  wae 
held,  that  directors  of  a  national  bank  declaring  a  dividend,  with  knowledge 
of  the  fact  that  the  bank  had  made  no  net  profits  to  pay  it,  was  not  con. 
epiracy,  as  the  declaring  of  a  dividend  by  an  association  is  not  a  willful  mis- 
appropriation of  its  funds  by  the  individual  directors;  it  being  an  act  done  by 
them  as  officers,  and  not  as  directors.  As  to  the  effect  of  issuing  a  false 
prospectus,  and  when  it  is  not  conspiracy,  see  the  interesting  case  of  Regina 
▼.  Oumey,  11  Cox  C.  C.  414.  A  conspiracy  to  defraud  an  incorix>rated  bank 
of  issue,  so  that  the  securities  for  the  circulation  held  by  the  public  are  im- 
paired, is  an  offense  of  so  public  a  nature  as  to  be  indictable  at  common  lawi 
State  v.  Norton,  3  Zab.  ^;  so  is  a  conspiracy  to  manufacture  base  and  spuri- 
ous indigo,  with  a  fraucTulent-  intent  to  sell  the  same  as  good  and  genuine 
indigo,  although  no  sale  is  made  in  pursuance  of  such  conspiracy:  Comnum-' 
wealth  V.  Judd,  2  Mass.  329;  S.  C,  3  Am.  Dea  54.  See  also  head  **  Combina- 
tion to  Raise  Price  of  Commodities  or  of  Covemment  Funds,**  post 

CoNSPiBACiBS  TO  ExTOBT  MoNKT. — It  IS  Well  settled  that  these  conspira- 
cies are  indictable;  as  where  the  conspirators  falsely  exhibited  a  certain  in- 
dictment against  a  party  for  the  purpose  of  extorting  money,  or  offered  to  sup- 
press a  certain  indictment  if  he  would  give  them  money  for  doing  so:  The  King 
y.  HolUngberry,  6  D.  &  R.  345;  S.  C,  4  Bam.  &  Cress.  329;  or  extort  a  deed  by 
means  of  a  peace  warrant;  in  such  a  case,  the  offense  of  conspiracy  may  be 
made  out,  although  the  affidavit  to  obtain  the  peace  warrant  was  true;  State 
v.  Shooter,  8  Rich.  72;  or  get  money  out  of  a  man  by  conspiring  to  charge  him 
with  a  false  fact,  whether  tlie  fact  charged  was  criminal  or  not:  The  King  t. 
Riepal,  J  W.  Black.  368;  S.  C,  3  Burr.  1320;  as  bastardy:  Johnson  v.  StiUe,  26 
N.  J.  L  i  13;  although  the  rule  would  be  different  if  the  charge  was  made 
bona  fide:  Utajps  v.  Dunham,  95  111.  583;  or  obtain  money  from  a  master  me- 
chanio  which  he  is  under  no  obligation  to  pay,  by  inducing  his  workingmen 
to  loave  him,  and  by  deterring  others  from  entering  into  his  employ,  or  by 


r 


Jan.  1849.]      People  v.  RiCHARDa  89 

threfttening  to  do  this,  so  that  he  is  indaced  to  pay  the  money  demauded, 
under  a  reasonable  apprehension  that  he  can  not  carry  on  his  business  without 
yielding  to  the  demand:  Carewv,  Rutherford,  106  Mass.  1;  S.  C,  8  Am.  Rep. 
287.  And  defendants  are  also  guilty  of  conspiracy  where  A.,  having  been 
bail  for  D.,  went,  accompanied  by  B.  and  C,  to  the  lodgings  of  D.,  telling 
her  that  B.  and  C.  were  officers,  who  would  take  her  to  jail  if  she  did  not  give 
him  security  for  his  debt,  although  B.  and  C.  were  not  officers,  and  had  no 
aathoiiity  to  take  D. ;  and  D.  gave  A.  a  number  of  articles,  and  signed  a  paper 
■tating  that  the  articles  were  deposited  with  0.  for  security,  and  that  he 
might  sell  them  if  he  was  not  paid  in  forty-two  days:  Bloomfidd  v.  BUike.  et 
fU.,  tt  Car.  &  P.  75. 

CONSPIBAGT  TO  ArREST  OR  MaUCIOITSLT  PrOSEOUTE,  OR  TO  CHARGE  OkB 

WITH  Bastardy,  Lunact,  or  a  Crime. — The  officer,  prosecutor,  and  all 
other  persons  concerned  may  be  indicted  for  a  conspiracy  to  procure  criminal 
process  to  cause  the  false  imprisonment  of  a  man  for  improper  purposes: 
Slower  ▼.  People,  25  HI.  70.  A  police  sergeant  has  no  right  to  arrest  a 
person  for  an  alleged  breach  of  the  Sunday  law  of  1794  without  a  warrant; 
and  a  police  magbtrate  has  no  right  to  commit  a  person  for  such  alleged 
breach  on  his  refusing  to  pay  an  illegal  fine  therefor;  and  for  doing  so  a 
magistrate  and  sergeant  were  held  to  answer  on  a  charge  of  conspiracy  in 
CommonwecUlh  ▼.  Collins,  12  Rep.,  N.  S.,  284.  And  conspiracy  will  lie  also 
for  a  msdiciona  prosecution  at  the  common  law:  Sydenham  v.  KeilauHiy,  Cro. 
Jac.  7;  Stewart  v.  Cooley,  23  Minn.  347;  S.  C,  23  Am.  Rep.  690;  but  in  an 
action  against  a  prosecutor,  a  magistrate,  and  a  constable,  for  conspiring 
together  to  arrest  and  imprison  a  person  without  probable  cause,  evidenoe 
that  each  one  acted  illegally  or  maliciously  will  not  support  the  action  with- 
out proof  that  the  defendants  conspired  together  to  do  such  acts:  NewaU  r. 
/cnJb'iur,  26  Pa.  St.  169. 

Conspiracy  to  yez  and  harass  a  person  by  having  him  subjected  to  an 
inqnisition  of  lunacy  without  any  probable  cause  is  actionable:  Davenport  t. 
Lynch,  6  Jones  L.  545;  but  an  action  for  conspiracy  for  confining  the  plaintiff 
in  a  lunatic  asylum  can  not  be  sustained  if  the  defendants  conscientiously 
l>elieTe  that  the  plaintiff  was  deranged  and  required  for  his  recovery  medical 
treatment  under  restraint;  although  the  existence  of  such  conspiracy  be 
proved,  yet  neither  the  signing  of  a  certificate  of  lunacy  by  a  physician,  nor 
the  receiving  and  keeping  of  the  plaintiff  in  the  asylum  by  the  officers  thereof, 
nor  the  serving  as  a  juror  on  the  inquest  by  which  the  plaintiff  was  found  a 
loxiatic,  but  which  was  afterwards  set  aside,  will  render  either  the  physicians, 
officers  of  the  asylum,  or  members  of  the  inquest  co-conspirators,  unless  they 
had  knowledge  of  the  existence  of  the  conspiracy,  and  their  several  acts  were 
corruptly  done  in  furtherance  thereof:  Hinchman  v.  BicTUe,  Bright.  143. 

It  is  also  an  indictable  conspiracy  to  bring  one  into  disrepute  by  falsely 
charging  him  with  being  the  father  of  a  bastard:  The  Quee?i  v.  Best,  6  Mod. 
137;  S.  C,  2  Ld.  Raym.  1167;  Leviston  v.  Lentall,  I  Sid.  68;  or  for  charging 
one  with  keeping  a  bastard  child:  The  King  v.  Armstrong,  1  Vent.  304; 
or  with  being  the  father  of  a  child  likely  to  bo  bom  a  bastard:  Regina 
v.  Best,  2  Ld.  Raym.  1167;  S.  C,  1  Salk.  174;  Johnson  v.  Stale,  26  N. 
J.  L.  313;  but  persons  procuring  the  arrestof  a  man  upon  a  charge  of  bastardy 
can  not  be  charged  with  conspiracy,  if  in  prosecuting  the  suit  in  behalf  of  the 
woman  interested  they  honestly  believed  from  her  statements  that  the 
charge  was  true  and  were  thereby  induced  to  act  in  the  matter:  Heaps  v. 
Dunham,  95  111.  583. 

There  are  a  number  of  cases  in  the  books  of  persons  being  chaiged  with 
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conspiracy  for  combining  to  charge  one  with  a  criminal  offense.  Such  a  con- 
spiracy is  indictable,  and  the  New  Jersey  statute,  requiring  an  overt  act^  does 
not  require  the  full  execution  of  the  conspiracy:  SUUe  y.  HieJding^  41  N.  J. 
L.  208;  S.  C,  32  Am.  Rep.  198w  Persons  have  been  indicted  for  charging 
one  with  theft:  State  y.  Cawood,  2  Stew.  360;  The  PcuUerer^a  Com,  0  Cki.  55., 
and  for  charging  one  with  concealing  stolen  goods,  without  procuring  any 
legal  process:  Commonweaith  v.  Tibbelts,  2  Mass.  636;  or  with  fornication,  a 
cpiritual  offense:  Regina  y.  Bestj  2  Ld.  Raym.  1167;  or  with  a  capital  offense: 
Rtx  \.  Spragg,  2  Burr.  993;  and  so  also  persons  buying  a  pretended  right  to 
an  estate,  and  then  entering  into  a  combination  with  others  to  charge  the 
owner  with  a  capital  offense  in  order  that  his  estate  might  be  forfeited,  are 
guilty:  Sir  Anthony  Ashlej^M  Ccue^  12  Co.  90;  but  the  most  flagrant  case 
is  that  of  The  King  v.  Maedaniel,  1  Leach  C.  C.  44,  where  persons  conspired 
to  accuse  one  of  highway  robbery,  and  procured  his  conviction  and  execution 
in  order  to  obtain  the  reward  allowed  for  convicting  a  highway  robber. 

Conspiracies  to  Commit  Crimes  or  Misdemeanors,  or  to  Induce  Others 
TO  Commit  Them. — Conspiracies  to  commit  crimes  are  indictable.  Thus  a 
design  by  two  persons  by  different  means  to  murder  a  child  of  which  a  woman 
is  pregnant  b  sufficiently  proximate  to  be  the  subject  of  a  conspiracy: 
Regina  v.  Banks,  12  Cox  C.  C.  393.  And  conspirators  have  been  held  for 
combining  to  tar  and  feather  a  man:  SUUe  v.  PuUe,  12  Minn.  164;  or  to  com- 
mit an  assault  and  battery:  CommomoeaUh  v.  Putnam^  29  Pa.  St.  296;  State 
V.  Ripley,  31  Me.  386;  or  to  rob  and  steal:  SuUe  v.  Sterling,  34  Iowa,  443; 
Horton  v.  State,  66  Ga.  690.  And  a  conspiracy  to  murder,  unaccompanied  by 
an  intent  to  rebel  or  make  an  insurrection,  is  within  the  meaning  as  well  as 
the  words  of  the  act  of  1802  (Rev.  C.  618),  to  prevent  conspiracy  and  insur- 
rection among  slaves:  State  v.  Tom,  a  Slave,  2  Dev.  L.  569.  And  a  combi- 
nation to  utter  forged  notes  of  a  foreign  bank  is  indictable:  Clary  v.  Commit' 
nOTiera,  4  Pa.  St.  210;  as  is  a  conspiracy  to  defraud  the  public  by  means  of 
false  pretenses  and  false  writings  in  the  form  and  similitude  of  bank  notes: 
CoUina  v.  Commonwealth,  3  Serg.  &  R.  220;  and  an  agreement  to  fabricate 
shares  in  addition  to  the  limited  number  of  which  a  joint-stock  company, 
according  to  its  rules,  consists,  in  order  to  sell  them  as  good  shares,  notwith- 
standing any  imperfection  in  the  original  formation  of  the  company:  Rex  v. 
Mott,  2  Car.  &  P.  521 ;  so,  also,  a  conspiracy  to  make  counterfeit  coin  is  not 
an  infamous  crime  within  the  meaning  of  article  5  of  the  amendments  to  the 
eonstitution  of  the  United  States,  and  may  be  prosecuted  by  indictment: 
United  States  v.  Burgess,  9  Fed.  Rep.  896. 

Instances  have  occurred  of  persons  beiug  indicted  for  inducing  another  to 
commit  an  offense  against  the  law.  Ptople  v.  Saunders,  25  Mich.  119,  is  an 
illustration  of  this,  and  there  conspirators  were  held  for  inducing  others  to 
violate  the  law  by  a  sale  of  liquor,  in  order  that  the  conspirators  might  make 
profit  out  of  tbei^  fears  of  prosecution.  So  a  conspiracy  entered  into  to  in- 
duce and  procure  other  persons  to  do  an  act  prohibited  under  a  penalty  by 
statute  IB  an  indictable  offense,  whether  the  object  was  accomplished  or  not: 
Hasxn  v.  Commonwealth,  23  Pa.  St.  355.  And  it  would  be  a  conspiracy  for 
two  or  more  persons  to  act  in  concert  [in  unlawful  measures  to  enforce  the 
Sunday  law,  as  by  inducing  a  tavern-keeper,  by  artifice  or  persuasion,  to  fur- 
nish beer  on  Sunday:  Commonwealth  v.  Leeds,  9  Phil.  569;  and  merchants 
who  suspect  one  of  theft,  and  employ  a  detective  to  consort  with  the  suspected 
party,  and  to  enter  into  an  agreement  with  him  to  rob  the  store,  and  furnish 
the  detective  with  the  key  to  facilitate  the  scheme,  are  liable:  Johnson  v. 
State,  3  Tex.  App.  590;  but  see  KnowUs  v.  Peek,  42  Conn.  386;  a  C,  19  Anh 
Bep.  542,  a  case  analogous  to  this  in  principle. 
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CoirspiRAcaB  to  Skduce,  Pbocukb  Prostitution,  etc. — These  acts  kaye 
been  the  subject  of  conspiracy  frequently.  Conspiracies  to  seduce  a  female  are 
Indictable:  Smith  y. People,  25  UK  17;  Aridergon  v.  CommontDealth,  5  Rand.  627; 
as  is  a  conspiracy  by  false  pretenses  to  procure  an  infant  female  to  have  illicit 
carnal  connection  with  a  man:  Eegina  v.  Mears,  2  Den.  C.  C.  79;  or  to  in- 
duce an  unmarried  girl,  seventeen  years  old,  to  become  a  common  prostitute: 
Regina  y,  Howell,  4  Fost.  &  F.  160;  or  a  conspiracy  by  a  master,  an  attorney, 
and  a  gentleman,  to  assign  over  a  female  apprentice,  by  her  own  consent,  for 
porpoees  of  prostitution:  Bex  v.  Ddavel,  3  Burr.  1434.  But  a  mere  agree- 
ment between  a  man  and  a  woman  to  commit  adultery  or  fornication  is  not 
ooQspiracy:  Miles  v.  State,  58  Ala.  390;  Shannon  v.  Commonwealth,  14  Pa. 
St.  226. 

CONSFCKAOT  TO  ImDUCB  InPANT  TO  MaBBT  AGAINST  FaTHEB'S  OR  GUABJ>- 

ian's  Consent. — ^A  confederacy  to  assist  a  female  infant  to  escape  from  her 
father's  control  with  a  view  to  marry  her  against  his  will  is  indictable:  M^f- 
Jim  ▼.  Commonwealth,  5  Watts  &  S.  461;  S.  C,  40  Am.  Dec.  527;  so  also  is 
a  conspiracy  to  procnre  a  young  lady,  then  a  ward  of  the  court  of  chancery, 
to  marry  defendant;  Rex  v.  Locker,  5  Esp.  107;  or  to  inveigle  a  young  girl 
from  her  home,  ply  her  with  liquor,  and  procure  the  marriage  ceremony  to 
be  performed  between  her  and  one  of  the  defendants:  Bespvhlica  v.  Ilevice, 
2  Yeates,  114;  or  to  procure  a  marriage  between  a  gentleman's  eon  and  a 
woman  of  infamous  reputation:  The  Queen  v.  Blanket,  7  Mod.  39;  or  to  in- 
veigle a  young  man,  under  the  age  of  eighteen,  and  heir  to  a  considerable 
estate,  out  of  the  cnstody  and  government  of  his  father,  and  seduce  him  to 
a  disgraceful  marriage:  The  King  v.  Thorp,  5  Id.  221. 

CONSPIKACIES  BT  OVEBSEEBS  OF  POOB    TO    KlD    PaBISH    OF    PaUPEBj}.— 

Conspiracies  of  this  kind  have  been  generally  held  to  be  indictable.  As 
where  the  overseen  conspire  to  marry  a  pauper  settled  in  their  parish  to  a 
pauper  belonging  to  another  parish,  to  the  relief  of  their  own  parish  and  the 
burdening  of  the  other:  The  King  Y.Edwards,  8  Mod.  321;  The  King  v.JJer' 
bert,  2  Keny.  466;  Rex  v.  Watson,  1  Wile.  41;  Rex  v.  Tarrant,  4  Burr. 
2106;  but  a  conspiracy  to  procure  a  marriage  between  poor  persons  of  differ- 
ent parishes,  for  the  purpose  of  exonerating  the  parish  of  the  woman  and 
charging  the  other  parish,  is  not  an  indictable  offense,  unless  tho  parties  were 
unwilling  to  marry,  or  some  forcible  or  fraudulent  means  of  bringing  about 
the  marriage  were  resorted  to.  A  conspiracy  to  exonerate  from  the  pros- 
pective burden  of  maintaining  a  pauper  not  at  the  time  actually  cHargeable, 
and  to  throw  the  burden  upon  another  parish  by  means  not  in  themselves  un- 
lawful, is  not  indictable:  The  King  v.  Sewardy  3  Nev.  &  M.  557;  and  it  was 
also  held  in  Overseers  v.  Aurand^  10  Watts,  134,  that  the  acts  and  exertions 
of  the  inhabitants  of  a  township  to  get  rid  of  one  who  is  not  but  is  likely  to 
become  chargeable  as  a  pauper,  will  not  render  them  liable  to  an  action  for 
conspiracy  by  the  township  to  which  he  goes. 

CoNSPiBACiEa  to  Obstbugt  ob  Defeat  Public  Justice. — All  conspiracies 
to  pervert,  obstruct,  or  defeat  the  coune  of  public  justice  in  a  criminal  or  civil 
proceeding  are  indictable;  as  where  it  is  accomplished  by  suppression  or  fab- 
rication of  evidence:  State  v.  De  WUt,  2  Hill  (S.  C),  282;  S.  C,  27  Am.  Dec. 
^1;  or  by  impeding  an  officer  in  the  discharge  of  his  official  duty:  State  v. 
Ncyes,  25  Yt.  415;  or  by  inducing  an  important  witness  on  the  charge  of  fel- 
ony to  suppress  evidence  or  give  false  evidence,  and  by  persuading  him  to 
Abscond  or  conceal  himself:  People  v.  Chase,  16  Barb.  495;  or  by  obtaining  a 
eounterfeit  bill  from  the  hands  of  a  person  to  whom  it  had  been  uttered,  sa 
that  it  could  not  be  had  as  evidence  upon  a  criminal  prosecution :  Stale  ▼• 
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Bartletty  30  Me.  132;  or' by  producing  a  false  certificate  in  evidence  to  influ- 
ence the  juilgment  of  the  court:  Kivg  v.  Mawbey,  6  T.  R.  619;  or  where  it  is 
formed  for  the  purpose  of  preventing  a  prosecution  for  felony:  Olaridge  v. 
HoarCj  14  Ves.  59.  So  also  a  conspiracy  to  assault  and  beat  a  justice  of  the 
peace  and  injure  liim  is  indictable:  SUUe  v.  Ripley ^  31  Me.  386;  and  also  one 
to  raise  an  insurrection  and  obstruct  the  laws:  Re<jina  v.  SheUardf  9  Car.  & 
P.  277;  see  also  Regina  v.  Vincenty  Id.  9.  No  overt  act  is  necessary  to  make 
up  the  crime:  Stale  v.  Ripley ^  31  Me.  386.  But  a  combination  to  ascertain 
whether  a  certain  party  is  violating  an  injunction  preventing  him  from  using 
a  certain  article,  by  employing  another  to  call  for  that  article,  is  not  indicta- 
ble: Knowles  v.  Peck,  42  Conn.  386;  S.  C,  19  Am.  Rep.  542;  compare  John' 
9(m  Y.  State,  3  Tex.  App.  590. 

CoNSFiRACiiES  TO  CONTROL  Waobs  OR  WORKMEN. — ^The  Subject  of  oon- 
spirades  to  control  wages  or  workmen  is  discussed  at  length  in  the  note  to 
People  V.  Fisher,  28  Am.  Dec.  501,  to  which  the  leader  is  referred. 

Combination  to  Raise  Price  or  Commodities  or  of  Gtovernment  Funds. 
It  is  illegal  to  combine  dishonestly  to  stimulate  the  price  of  any  marketable 
commodity;  as  to  raise  the  price  of  salt,  by  a  combination  among  dealers 
not  to  sell  under  a  certain  price:  The  King  v.  Norria,  2  Eeny.  300;  or  to  regu- 
late the  sale,  price,  etc.,  of  coaL  A  '*  comer,"  whether  to  affect  the  price  of 
articles  of  commerce  or  of  vendible  stocks,  by  confederation  to  raise  or  de- 
press the  price  and  operate  on  the  markets,  is  a  conspiracy:  Monxs  Run  CoaX 
Co,  V.  Barclay  Coal  Co.,  68  Pa.  St.  173;  and  so  is  a  combination  to  compel  a 
city  to  pay  higher  rates  for  labor  and  materials  than  it  would  if  there  wer» 
no  confederation  to  prevent  bidding  for  the  contract  for  labor  and  materials: 
CommonioeaUh  ▼.  HaJvnes,  11  Rep.,  N.  S.,  413;  but  on  a  motion  for  a  criminal 
information  against  two  persons  for  conspiring  to  raise  the  price  of  oil,  it  mud 
distinctly  appear  that  they  combined  together,  as  it  is  no  offense  for  an  indi- 
vidual separately  so  to  endeavor:  Rex  y.  HUbert,  2  Chit.  163.  An  agreement 
between  two  persons  to  forestall  and  control  the  market  for  any  necessary  of 
life,  by  the  employment  of  falsehood  and  displaying  ''an  unmixed  motive  of 
mischief,  either  to  the  public  or  an  individual,"  is  clearly  indictable.  But  a 
mere  agreement  between  two  persons  to  purchase  on  their  joint  account,  with 
a  view  to  profit  upon  the  resale,  is  not  indictable,  although  the  effect  of  such 
parchase  may  be  to  advance  the  price.  It  is  the  motive  which  distinguishes 
the  illegal  from  the  legal  agreement  to  purchase.  If  the  motive  is  dishonesty 
and  fraud,  falsehood,  or  deceit  is  used,  it  is  unlawful:  CommonweaUh  v.  Taeif 
1  Brews.  511.  It  is  also  indictable  to  conspire  on  a  particular  day,  by  false 
rumors,  to  raise  the  price  of  the  public  government  funds,  with  the  intent  to 
injure  the  subjects  who  should  purchase  on  that  day:  The  King  v.  De  Beren- 
ger,  3  Mau.  &  Sel.  67. 

Conspiracies  to  Commit  Trespass  orto  Injure  Property. — An  indie  tmenv 
will  not  lie  for  conspiracy  to  commit  a  civil  trespass  upon  property,  by  agreeing 
to  go  and  by  going  into  a  preserve  for  hares,  the  property  of  another,  for  the 
purpose  of  snaring  them,  although  alleged  to  be  done  in  the  night  by  the  de- 
fendants armed  with  offensive  weapons  for  the  purpose  of  opposing  resistance 
to  auy  endeavor  to  apprehend  or  obstruct  them :  The  King  v.  Turner,  13 
Kast,  228.  *'  I  should  be  sorry,"  said  Lord  EUenborough  in  this  case,  "  that 
the  cases  in  conspiracy  against  individuals,  which  have  gone  far  enough,  should 
be  pushed  still  further.  I  should  be  sorry  to  have  it  doubted  whether  per- 
sons agreeing  to  go  and  sport  upon  another's  ground,  in  other  words,  to  com- 
mit a  civil  trespass,  should  be  thereby  in  peril  of  an  indictment  for  an  offense 
which  would  subject  them  to  an  infamous  punishment."  But  if  the  defend- 
ants sbould  meet  and  go  out  for  the  purpose  of  a  fox-hunt,  and  should  cl 
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and  kill  a  bull  belonging  to  the  plaintiff,  the  act  is  conspiracy,  notwithstand- 
ing there  was  no  previous  agreement:  Lowery  v.  StaJtCj  30  Tex.  402.  But 
ordinarily  an  indictment  will  not  lie  for  conspiring  to  commit  a  mere  civil 
trespass;  nor  will  it  lie  for  erecting  flash -boards  upon  one*s  own  dam  with 
the  intention  of  defrauding  and  compelling  back  owners  to  dispose  of  their 
rights,  where  the  only  injury  would  be  by  throwing  back  the  water:  State  v. 
Straw,  42  N.  H.  303.  But  if  A.  and  B.  should  go  into  the  house  and  store 
of  C,  ind  in  the  presence  of  his  wife  take  away  the  property  of  0.  and  others, 
it  is  a  conspiracy,  although  C.  may  be  indebted  to  A.  and  B.  to  a  large  amonnti 
and  is  insolvent,  and  there  is  no  prospect  of  the  debt  being  paid:  People  v. 
Bradford,  1  Wheeler's  Cr.  Cas.  219.  A  conspiracy  to  injure  the  property  of 
another  is  indictable:  State  v.  Hewitt,  31  Me.  396;  but  the  prosecution  must 
fail  if  the  injury  was  done  in  the  exercise  of  an  avowed  legal  right,  and  with- 
out malicious  or  fraudulent  intent:  State  v.  Flynn,  23  Iowa,  26.  And  the 
injury  to  property  contemplated  by  the  Iowa  statute  must  be  such  as  is  pun- 
ishable as  a  crime;  it  must  also  be  a  direct  one  against  the  property  itself,  and 
not  an  inchoate  right,  as  that  of  a  wife  in  the  property  of  her  husband:  Staie 
V.  Stevens,  30  Id.  391.  In  Maine,  an  indictment  substantially  alleging  that 
the  defendants  forcibly  committed  a  trespass  upon  one  L.,  by  forcibly  taking 
from  him  his  horse,  and  converting  the  same  to  their  own  use,  does  not  charge 
a  conspiracy  within  the  statute  of  Maine:  R.  S.,  c.  126,  sec.  17;  State  v.  Clary, 
64  Me.  369. 

CONSPIBACIES  UNDER  UNITED  STATES  LaWS  OR  TO  DeFRAUD  KeVENITE. — 

^'It  is  a  settled  doctrine  in  our  jurisprudence  that  there  are  no  common-law 
offenses  against  the  government  of  the  United  States.  An  act  or  omission,  to 
be  criminally  punished  in  the  federal  courts,  must  be  declared  to  be  an  offense 
by  an  act  of  congress:"  Per  Dillon,  G.  J.,  in  United  States  v.  Wals\  5  Dillon, 
58.  Statutes  have  been  passed,  however,  by  congress,  making  conspiracy  in- 
dictable in  many  cases;  thus,  under  the  act  of  March  7,  1867,  it  is  an  offense 
for  an  officer  of  a  national  bank  to  conspire  with  a  third  person,  not  an  officer, 
to  abstract  or  embezzle  the  funds:  United  Stales  v.  Martin,  4  Cliff.  156. 
Under  the  twenty-third  section  of  the  act  of  March  3,  1825,  defining  and 
punishing  conspiracy  to  cast  away,  bum,  or  destroy  a  vessel  with  the  inten- 
tion of  defrauding  the  underwriters,  any  combination  of  two  or  more  persons 
to  destroy  a  vessel  or  cargo  consummates  the  offense:  United  States  v.  Cole, 
6  McLean,  513;  but  the  intent  is  an  essential  ingredient  of  the  crime,  under 
that  statute,  and  it  must  be  averred:  Umted  States  v.  Hand,  6  Id.  274.  The 
revised  statutes,  section  5440,  in  respect  to  the  crime  of  conspiracy  to  defraud 
the  United  States,  change  in  material  respects  the  offense  of  conspiracy  as  it 
existed  at  the  common  law,  and  every  ingredient  of  the  offense  must  be  clearly 
alleged:  United  States  v.  Walsh,  5  Dillon,  58.  That  section  provides  chat  "if 
two  or  more  persons  conspire  to  commit  any  offense  against  the  United 
States,  or  to  defraud  the  United  States  in  any  manner  or  for  any  purpose, 
«nd  one  or  more  of  such  parties  do  any  act  to  effect  the  object  of  the  con- 
spiracy," all  of  the  parties  shall  be  liable  to  a  penalty.  A  conspiracy  to  de- 
fraud the  United  States  can  not  exist  in  contemplation  of  that  act  where  the 
contemplated  fraud  depends  upon  the  piissage  of  a  future  act  of  congress  to 
make  it  effective:  United  Stales  v.  Grafton,  17  Am.  L.  Keg.,  N.  S.,  127.  But  a 
conspiracy  to  prosecute  a  false  and  fraudulent  claim  against  the  United  States. 
and  to  procure  the  evidence  of  false  witnesses  to  support  and  maintain  it,  faili 
within  its  meaning:  United  States  v.  Den  nee,  3  Woods,  47;  so  also  a  scheme  the 
necessaiy  result  of  which  would  be  to  defraud  some  one  is  a  scheme  to  defraud 
within  the  meaning  of  that  statute,  and  a  scheme  to  put  counterfeit  money  in 
ion  is  snch  a  scheme:  United  States  v.  Jones,  13  Eep.,  N.  S.,  165;  and 
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■ection  5619,  revised  statutes,  making  criminal  a  conspiracy,  or  going  in  dis» 
guise  "for  the  purpose  of  depriving,  either  directly  or  indirectly,  any  person  or 
class  of  persons  of  the  equal  protection  of  the  laws,  or  of  equal  privileges  and 
immunities  under  the  laws,  or  for  the  purpose  of  preventing  or  hindering  the 
constituted  authorities  of  any  state  or  territory  from  giving  or  securing  to  all 
persons  within  such  state  or  territory  the  equal  protection  of  the  laws,"  was 
not  authorized  by  section  2  of  article  4  of  the  original  constitution,  nor  by  the 
thirteenth,  fourteenth,  or  fifteenth  amendment  thereof,  and  is  unconstitu- 
ticnal:  United  States  v.  Harris,  Am.  Law  Reg.,  Apr.  1883,  p.  280  (S.  G. 
U.  S.,  Oct.  1882).  But  the  society  of  the  ku-kluz-klan,  for  the  purpose  of 
intimidating  voters,  is  an  unlawful  conspiracy:  United  States  v.  MitcMl,  1 
B-ughes,  439;  see  also  United  States  v.  Butler^  Id.  439,  turning  on  the  intimi- 
dation of  Toters. 

Conspiracies  for  defrauding  the  revenue  have  always  been  held  indictable 
under  the  United  States  laws  and  in  England:  The  King  v.  Starling^  1  Sid. 
174;  The  Queen  v.  Thompson,  16  Q.  B.  832;  The  Queen  v.  Blake,  6  Id.  126; 
United  States  v.  Cfrqff,  14  Blatch.  381 ;  United  States  v.  Rindshogf,  6  Biss.  250; 
and  so  is  a  conspiracy  on  the  part  of  a  public  ofBoer  and  others,  whose  object 
is  the  issuing  of  a  pay  certificate  on  a  state  treasury  for  the  purpose  of  de- 
frauding the  state:  Stale  v.  Cardota,  11  S.  C.  195. 

MisoBLLAJf£OUS  INSTANCES  OF  CoNSPiBACY. — Where  such  a  fraud  as  may 
be  punished  criminally  is  actually  committed  by  several  persons  in  pursuance 
of  a  conspiracy  between  them  for  that  purpose,  the  conspiracy,  as  such,  is  not 
indictable,  but  the  fraud  only:  Lambert  v.  People,  9  Cow.  678.  For  a  discus- 
sion of  the  merger  of  conspiracy  in  the  offense  comnutted,  see  2  Whart.  on 
Cr.  L.,  sec.  2294;  2  Bishop  on  Cr.  L.,  sec.  239.  And  no  conviction  can  be  had 
upon  an  indictment  for  conspiracy  to  violate  the  provisions  of  a  statute  which 
has  been  repealed  before  the  trial:  Powell  v.  People,  5  Han,  169;  but  see  contra. 
The  Queen  v.  Thomj)son,  16  Q.  B.  832.  A  conspiracy  to  obtain  money  by  pro- 
curing from  the  lords  of  the  treasury  the  appointment  of  a  person  to  an  office 
in  tlie  customs  is  a  misdemeanor  at  common  law:  Bex  v.  PoUman,  2  Camp. 
229;  and  parties  are  guilty  of  conspiracy  where  they  fraudulently  contrive  to 
procure  the  election  of  certain  persons  as  directors  of  a  company,  and  thereby 
cause  themselves  to  be  employed  in  the  service  of  the  company:  State  v.  Bum' 
ham,  15  N.  H.  396;  and  a  corrupt  agreement  between  two  justices,  that  each 
will  Tote  for  the  other  for  a  certain  office  in  consideration  of  the  other's  vote 
for  him,  followed  by  the  actual  voting  in  pursuance  of  the  agreement,  is  a 
misdemeanor,  for  which  an  indictment  will  lie:  Commonwealth  v.  CaUaghanf 
2  Ya.  Cas.  460.  A  combination  to  entice  a  citisen  within  the  jurisdiction  of 
another  state  for  the  purpose  of  procuring  him  to  be  arrested  on  civil  process  is 
actionable,  although  the  debt  for  which  he  is  arrested  is  justly  due:  Phelp§ 
v.  Ooddard,  1  l^ler,  60;  but  it  is  not  conspiracy  for  one  who  occupies  the 
place  of  surety  of  a  firm,  either  directly  or  indirectly,  to  use  its  property  to 
discharge  the  debt  for  which  the  suretyship  exists;  and  it  makes  no  difference 
that  the  surety  can  not  be  called  upon  immediately  to  pay:  Kirkpatriek  t. 
Lex,  49  Pa.  St.  122;  nor  can  the  police  judge  of  a  city  maintain  an  action  for 
conspiracy  against  the  mayor  and  members  of  the  city  council  to  recover 
damages  because  of  the  passage  of  an  ordinance  requiring  him  to  pay  the  feet 
of  his  office  into  the  city  treasury,  and  giving  him  a  salary  in  lieu  thereof: 
MeHenry  v.  Sneer,  56  lowa^  649.  But  it  is  a  conspiracy,  punishable  by  law» 
for  several  persons  to  persuade  a  maiden  lady  and  her  parents  that  a  forged 
license  is  genuine,  and  that  one  of  their  number  is  a  justice  of  the  peace»  and 
thus  gain  the  consent  of  such  parents  and  the  daughter  to  the  marriage  of  tht 
latter:  BtaU  v.  Murphy^  6  Ala.  765;  S.  C,  41  Am.  Deo.  70. 
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JSTiLES  V.  Ransfobd. 

[1  MiCHXOAN,  838.] 

AanoinisRT  or  Mobtgaob  Passes  the  Tower  of  Saix  ComrXmiD 
THSBKIN.  After  the  assignment,  the  assignee  must  bring  the  snit  to 
foreclose,  and  the  mortgagee  can  no  longer  maintain  a  soit  for  that  pui^ 


Pabtt  FosBCLosiNa  UNDER  PowER  OF  Sale  IS  MoBTGAOE  must  see  that  ha 
in  all  material  matters  keeps  within  the  powers  given  to  him,  for  there 
are  no  legal  presumptions  or  intendments  raised  by  the  law  to  support 
his  proceedings,  as  there  might  be  if  the  sale  was  made  pnrsoant  to  a  de- 
cree and  order  of  a  coart  of  chancery. 

AasiGNKB  OF  MoRTOAGB  FoBECLOsiNo  nin>EB  PowsB  to  foreclose  contained 
in  the  mortgage  can  not  advertise  the  sale  in  the  name  of  the  mortgageei 
but  must  advertise  it  in  his  own  name. 

Lboal  Koncs  kust  Show  on  us  Face  that  it  emanates  from  some  person 
or  ooort  claiming  to  haye  the  power  to  act  in  the  manner  indicated  by 
the  notice. 

Whxbb  Mobtoaoeb  Absions  Mobtqags  afteb  Adyebtising  Sale  of  mort- 
gaged premises  under  a  power  of  sale  contained  in  the  mortgage,  the 
mere  act  of  continuing  the  advertisement  in  the  name  of  the  mortgagee^ 
by  the  assignee  after  he  acquires  the  whole  interest  in  the  mortgage, 
gives  it  no  force;  and  a  sale  and  purchase  by  the  assignee  under  such 
advertisement  is  of  no  effect.  In  such  a  case  the  assignee  should  have 
renewed  the  advertisement  in  his  own  name. 

AasiOirKB  of  Mobtoageb  may  Maintain  Ejectment  on  the  mortgage  deed 
and  the  assignment  to  him  against  the  mortgagor  or  his  lessee. 

TxHAHT  CAN  NOT  DISPUTE  Landlobd's  Right  TO  Maxe  Lsasb  to  him,  but  he 
is  allowed  to  prove  the  nature  of  his  landlord's  tiUe,  and  to  show  that, 
though  originally  a  valid  one,  it  expired  before  the  commencement  of  the 
action,  and  that  the  land  then  belonged  to  another. 

Tfff**  OF  Mobtoagob  IS  NOT  EsTOPFED  by  the  lease  from  disputing  the  Isa- 
eor's  titie,  where  subsequent  to  the  lease  he  becomes  assignee  of  the 
mortgage* 

ETXOTMEirr.  Niles,  the  plaintiff,  purchased  the  piemises  in 
dispute  from  Geoige  Postal,  sen.,  and  George  Postal,  jun.,  and 
gaye  Postal,  sen.,  a  mortgage  for  part  of  the  purchase  price. 
At  maturity,  the  mortgage  not  being  paid.  Postal,  sen.,  adyer- 
tised  the  premises  for  sale  under  a  power  in  the  mortgage,  and 
pursuant  to  statute.  Before  the  sale  day  arrived,  he  assigned 
the  mortgage  to  Postal,  jun.,  who  had  the  lands  sold  under  the 
adyertisement  of  Postal,  sen.,  by  the  sheriff,  without  any  new 
adyertisement,  and  became  purchaser  at  the  sale.  Niles,  a  few 
days  after  the  adyertisement,  leased  the  premises  for  a  year  to 
Bansford,  and  Postal,  jun.,  and  wife  after  the  sale  oonyejed  th« 
premises  to  Bansford  by  a  deed  of  warranty. 

Jay,  for  the  plaintiff. 
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J,  M,  Howard  and  Stevens,  contra. 

By  Court,  WiNa,  J.  The  mortgage  bears  date  the  thirteenth 
April,  1836,  and  contains  a  power  of  sale.  It  was  executed 
under  the  provisions  of  ''An  act  entitled  an  act  concerning 
mortgages,"  approved  April  19, 1833:  Laws  1833,  p.  283.  On 
sales  under  this  act,  for  purchase  money,  no  redemption  is 
allowed.  The  act  of  1837,  Sess.  L.  1837,  p.  315,  amendatory 
to  the  act  of  1833,  authorized  a  redemption  within  one  year 
after  sale  on  foreclosure  of  mortgages  given  for  puxxshase 
money,  and  this  provision  was  by  the  same  act  made  applicable 
as  well  to  mortgages  executed  before,  as  those  executed  after 
the  passage  of  the  act.  After  the  amount  secured  to  be  paid  by 
the  mortgage  fell  due,  George  Postal,  sen.,  the  mortgagee,  com- 
menced a  foreclosure  of  the  mortgage  by  advertisement,  which 
bears  date  the  eighteenth  April,  1838,  and  appoints  the  day  of 
sale  on  the  fourteenth  July.  Previous  to  the  day  of  sale,  and 
on  the  eighth  June,  the  mortgagee  assigned  the  mortgage  to 
Oeorge  Postal,  jun.  In  this  assignment  no  interest  is  reserveil 
to  the  mortgagee. 

In  case  of  the  non-payment  of  the  sum  of  money  secured  by 
the  mortgage,  authority  is  given  in  the  mortgage  to  the  mort* 
gagee,  his  executors,  administrators,  and  assigns,  to  grant,  bar- 
gain, sell,  and  convey  the  mortgaged  premises  at  public  auction, 
according  to  the  provisions  of  any  statute  now  in  force  or  here- 
after to  be  passed.  By  the  eighth  section  of  the  law  of  1833,  it 
is  x^rovided  that  the  sale  shall  be  made  by  the  person  appointed 
for  the  purpose  in  the  mortgage  deed,  or  the  sheriff,  under-sher- 
iff, or  any  deputy  sheriff  of  the  proper  county. 

To  determine  whether  the  mortgagee  or  his  assignee  has  com- 
plied with  the  power  granted  in  the  mortgage,  we  will  first  con- 
sider the  nature  and  extent  of  this  power.  Mr.  Sugden,  in  his 
treatise  on  Powers,  page  223,  remarks:  "  We  must  be  careful  to 
distinguish  cases  where  the  power  is  originally  authorized  to  be 
executed  by  the  donee  of  the  power  and  his  assigns,  for  in 
those  cases  where  the  power  is  annexed  to  an  interest  in  the 
donee,  it  will  pass  with  it  to  any  person  who  comes  to  the  estate 
under  him,  although  there  are  twenty  mesne  assignments,  or 
whether  the  claiojant  is  an  assignee  in  fact  or  in  law,  as  an  heir 
or  executor." 

This  is  the  general  doctrine.  In  New  York,  they  have  a  stat- 
ute from  which  the  act  of  1833  was  taken.  Their  courts  have 
uniformly  held  that  the  ordinary  power  of  sale  in  a  mortgage  is 
a  power  coupled  with  an  interest;  that  it  relates  to  the  land,  and 
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18  given  to  a  person  who  deriyes  under  the  instnunent  creating 
the  power,  a  present  interest  in  the  land :  Bergen  y .  Bennett,  1  Cai. 
Gas.  1-15  [2  Am.  Dec.  281];  WOson  y.  Troup,  2  Cow.  236  [U 
Am.  Dec.  458].  In  this  last  case,  Judge  Sutherland  calls  it  "  a 
power  appendant  or  annexed  to  the  land."  There  are  abun- 
dance of  cases  in  the  New  York  reports  asserting  the  same  dc  o- 
tn'ne;  and  these  authorities  also  establish  the  doctrine,  which 
would  seem  to  flow  of  necessity  from  what  we  haye  said,  that 
hj  an  assignment  of  the  mortgage,  the  power  to  sell  passes  with 
it.  And  it  follows,  that  after  assignment,  the  assignee  must 
bring  the  suit  to  foreclose,  and  the  mortgagee  can  no  longer 
maintain  a  suit  for  that  purpose,  or  eyen  to  recoyer  seisin  of  the 
land,  and  if  he  attempts  to  bring  suit,  his  alienation  of  the 
mortgaged  premises  may  be  pleaded  in  bar:  Oould  y.  Ueumian, 
6  Mass.  241;  Wallace  y.  Dunning,  Walk.  (Mich.)  416. 

In  the  case  of  Slee  y.  Jdanhattan  Company,  1  Paige,  78,  Chan- 
oellor  Walworth  says:  "  The  authority  to  execute  the  power  la 
yested  in  the  assignee  by  the  mere  act  of  assigning  the  l^gal  in- 
terest in  the  mortgage.  It  always  passes  with  the  legal  estate, 
unless  there  are  some  words  of  reseryation."  The  authority  to 
•ell  is  a  special  power,  and  it  must  be  strictiy  pursued:  Denning 
T.  Smith,  3  Johns.  Ch.  844.  When  the  owner  of  a  mortgage  fore- 
closes under  the  statute  and  this  power  of  sale,  the  mortgagor  is 
not  made  a  parfy,  as  in  case  of  foreclosure  in  chancery,  and  in 
this  case  it  does  not  appear  that  he  knew  of  the  assignment 
before,  if  he  did  on  the  day  of  sale.  The  person  so  foreclos- 
ing must  see  to  it  that  he  in  all  material  matters  keeps  within 
the  powers  giyen  to  him,  for  there  are  no  legal  presumptions  or 
intendments  raised  by  the  law  to  support  his  proceedings,  as 
there  might  be  if  the  sale  was  made  pursuant  to  a  decree  and 
order  of  a  court  of  chancery. 

It  is  urged  by  defendant's  counsel,  that  it  was  competent 
to  adyertise  the  sale  in  the  name  of  the  mortgagee,  though  he 
had  parted  with  his  interest,  because  the  power  expressly  au- 
thorizes the  mortgagee,  as  well  as  his  executors,  administrators, 
and  assigns,  to  sell. 

The  power  to  sell  was  of  necessity  giyen  to  the  mortgagee, 
but  only  because  he  had  an  interest;  and  I  can  see  no  better 
authority  for  his  interfering,  or  for  his  name  being  used  in  this 
ease,  than  there  would  be  in  an  executor  advertising  a  mortgage 
sale  in  the  name  of  a  deceased  mortgagee.  The  notice  might 
be  seen,  and  the  public  and  the  mortgagor  would  be  adyised  of 
the  proceeding  in  the  one  case  as  well  as  in  the  other.  I  do 
ak.  n>o.  yox^  LI— 7 
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not  understand  that  it  is  a  mere  matter  of  formy  as  is  suggested 
by  Justice  Sutherland,  in  the  case  of  WUson  ▼.  I^roup,  2  Cow. 
195  [14  Am.  Dec.  458].  It  is  a  question  of  power«  and  was  de- 
signed to  be  confided  and  confined  to  the  person  who«  at  the 
time  of  foreclosure,  owned  the  mortgage,  otherwise  the  legal 
positions  which  we  have  established  would  have  no  force.  (See 
Justice  Woodworth's  opinion  in  the  same  case.)  An  adTeitiae- 
ment  in  the  name  of  the  mortgagee  in  this  case  can  have  no 
greater  force  or  effect  than  if  it  had  been  made  in  the  name  of 
a  third  person,  a  stranger  to  all  the  parties  in  interest,  which 
would  be  none  at  all.  If  the  adyertisement  may  be  made  in  the 
name  of  the  mortgagee,  it  can  only  be  on  the  ground  of  his 
having  some  power;  and  yet  how  can  the  power  be  divided  or 
separated  from  the  interest  in  the  land?  If  it  can  be,  what  is 
to  prevent  a  mortgagee,  after  he  has  assigned  all  his  interest, 
from  selling,  after  the  mortgage  is  forfeited  or  due,  without  any 
regard  to  the  wishes  of  the  assignee  ?   Where  is  the  restriction  t 

It  is  urged,  that  the  notice  of  sale  is  not  required  by  the  stat- 
ute to  be  signed  by  any  one,  but  no  conception  can  be  formed 
of  a  legal  notice  which  does  not  disclose  on  its  face  that  it 
emanates  from  some  person  or  court  claiming  to  have  the  power 
to  act  in  the  manner  indicated  by  the  notice.  It  is  this  that 
gives  to  it  its  force — ^that  makes  it  a  notice.  The  statute  does  not 
prescribe  the  form  of  the  notice.  It  declares  that  a  notice  shall 
be  given  in  which  certain  matters  shall  be  specified — ^it  does  not 
regulate  its  form  in  other  respects. 

The  mere  act  of  continuing  the  advertisement  in  the  name  of 
the  mortgagee,  by  the  assignee  after  he  acquired  the  whole 
interest  in  the  mortgage,  gave  it  no  force — ^he  was  no  party  to 
the  notice.  But  let  us  suppose  that  the  advertisement  could 
be  made  in  the  name  of  the  mortgagee:  how  then  does  the 
case  stand?  What  evidence  have  we  that  the  assignee,  the 
grantor  of  defendant,  purchased  the  equity  of  redemption  at  the 
mortgage  sale?  Defendant  produces  in  evidence  affidavits  of 
publication,  and  affixing  notice  of  sale  and  of  the  circumstances 
of  such  sale,  and  insists  that  the  assignee  being  the  owner  of 
the  mortgage,  no  further  act  or  deed  was  necessazy  to  perfect  the 
foreclosure  and  vest  the  equity  of  redemption  in  him.  Admit- 
ting that  the  nineteenth  section  of  the  act  includes  assignees  as 
well  as  mortgagees,  does  he  bring  himself  within  the  provisions 
of  the  section  ?  This  section  authorizes  the  mortgagee  to  **  pur- 
chase at  any  mortgage  sale  made  in  virtue  of  a  power  of  sale 
contaEbied  in  a  mortgage,"  and  declares  that "  his  title  shall  not. 
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OS  that  accomit,  be  impeached  or  defeated  at  law  or  in  equity: 
proTided  the  sale  was  in  every  other  respect  conducted  in  good 
faith;"  and  it  further  declares,  "  that  the  affidavits  of  publication 
and  affixing  notice  of  sale  and  the  circumstances  of  such  sale, 
ahall  be  evidence  of  the  sale  and  of  the  foreclosure  of  the  equity 
Af  redemption,  without  any  conveyance  or  certificate  from  the 
officer,  in  the  same  manner  and  with  like  e£Eect  as  if  such  con- 
veyance had  been  made/'  This  section  was  doubtless  intended 
to  obviate  the  sound  and  established  rule  of  equitable  policy 
which  disqualifies  a  trustee  from  becoming  a  piurchaser  of  the 
trust  estate  without  leave  from  chancery:  and  the  reason  of  the 
role  is,  to  bar  the  more  effectually  every  avenue  to  fraud.  It 
was  also  designed  to  obviate  the  further  difficulty  presented  by 
the  fact  that  he  could  not  deed  to  himself,  and  thus  pass  the 
title  to  the  equity  of  redemption.  But  the  owner  of  the  mort- 
gage did  not  sell.  The  mortgagee  advertised  the  sale,  and  the 
sale  purports  to  have  been  made  on  the  authority  of  his  adver- 
tisement. If  the  assignee  had  advertised,  sold,  and  purchased, 
then  he  might,  perhaps,  have  purchased  without  a  deed.  In  this 
case,  and  upon  the  assumption  that  the  mortgagee  might  sell,  a 
deed  was  necessaiy.    None  is  shown,  and  none  was  ever  executed. 

This,  then,  is  the  position  of  the  defendant  before  this  court,  in 
reference  to  the  equity  of  redemption.  The  advertisement  of  sale 
was  not  made  pursuant  to  the  power  given,  and  if  it  was,  the 
grantor  of  the  defendant  obtained  no  deed,  no  title,  and,  conse- 
quently, we  must  regard  the  equity  of  redemption  as  being  in 
the  plaintiff. 

From  the  case  made,  it  appears  that  after  the  execution  of  the 
mortgage,  and  before  the  advertisement  of  sale,  the  defendant 
received  from  the  plaintiff  a  lease  of  the  mortgaged  premises: 
that  he  entered  into  possession  of  the  mortgaged  premises  under 
and  by  virtue  of  the  lease,  which  was  executed  by  both  parties; 
and  the  plaintiff  claims  that  the  defendant  is  estopped  from 
questioning  his  right  to  recover  the  possession  of  the  land.  The 
defendant  bases  his  right  to  the  possession  of  the  land,  first,  as 
we  have  seen,  upon  the  foreclosure  and  a  conveyance  from  the 
purchaser  at  the  mortgage  sale.  Secondly,  if  his  title  under  the 
foreclosure  is  not  valid,  he  insists  that  the  deed  from  the  assignee 
of  the  mortgagee,  though  insufficient  to  convey  the  equity  of  re- 
demption, carries  the  interest  in  the  mortgage,  and  he  occupies 
the  position  of  a  mortgagee  in  possession  before  foreclosure. 
The  case  of  Jackson  v.  Boioen,  7  Cow.  20,  is  an  authority  in 
point. 
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ToBbeiy  jun.y  by  his  deed  to  the  defendant,  conTejed  all  his 
light,  title,  and  interest  in  and  to  the  mortgaged  premises — ^he  had 
no  remaining  interest — ^his  lien  on  the  land  byvirtne  of  the  mort- 
gage, passed  to  the  defendant,  and  he  thereby  acquired  the  right 
of  an  assignee.  The  intention  was  to  pass  a  greater  interest. 
If  that  failed,  it  is  no  objection  to  the  operation  of  the  instni- 
ment  as  an  assignment.  Vdleai  quantum  valere  potest.  The  mort- 
gagor being  considered  only  tenant  at  will  to  tiie  mortgagee,  the 
latter  may  assign  the  mortgage  without  makingan  entry :  8  Mass. 
659.  And  when  the  mortgage  is  assigned,  either  by  indorse- 
ment or  a  separate  instrument,  the  assignee  is  put  in  the  place 
of  the  mortgagee,  to  eyeiy  pnrpose.  The  assignee  might  haye 
maintained  ejectment  on  the  mortgage  deed  and  the  assignment 
to  him  against  the  mortgagor  or  his  lessee:  SehwarB  v.  Sears, 
Walk.  170.  The  defendant  might  have  attorned  to  and  taken  a 
lease  from  Qeorge  Postal,  jnn.:  Jones  v.  Clark,  20  Johns.  61; 
Pope  Y.  Biggs,  17  Eng.  0.  L.  116;  4  Eenf  s  Com.  174;  Powell 
on  Mort.  156. 

But  the  law  does  not  compel  the  tenant  to  resist  the  rights  of 
the  mortgagee — ^he  may  yield  to  them,  and  he  has  the  right  to 
show  that  the  landlord's  title  has  terminated.  He  could  not  dis- 
pute the  right  of  his  landlord  to  make  the  lease  to  him,  but  he 
is  allowed,  notwithstanding,  to  prove  the  nature  of  such  title, 
and  to  show,  though  originally  a  valid  one,  it  expired  before  the 
commencement  of  the  action,  and  that  the  land  then  belonged 
to  another:  for  such  a  defense  is  not  inconsistent  with  the  terms 
of  the  original  possession:  Jackson  v.  Davis,  6  Cow.  136  [16 
Am.  Dec.  451];  Ad.  Eject.  276.  He  does  not  dispute  the  landlord's 
title — ^he  confesses  and  avoids  it  by  matter  ex  post /ado:  Sopcrafi 
V.  Keys,  9  Bing.  613;  2  Smith's  Lead.  Cas.  609, 510.  He  shows, 
that  by  consent  of  his  landlord  his  title  has  passed  to  another,  or 
rather,  that  as  an  incident  to  the  mortgage,  he,  as  assignee  of 
the  mortgagee,  had  the  right  to  enter,  and  being  in  possession, 
though  in  the  first  place  under  a  lease,  he  has  the  right  to  retain 
possession  as  purchaser  of  an  interest  it  was  competent  for  him 
to  purchase,  and  the  sale  of  which  the  landlord  himself  had  au- 
thorized. 

Certified  accordingly. 

PowEBs  OF  Sale  in  Moktoaob,  and  Ezjeoution  OF.—See  Bergen  v.  Bm» 
neU,  2  Am.  Deo.  281;  DemareH  v.  Wynloop,  8  Id.  468;  Doolktle  r.  Xeviv.  II 
Id.  880;  WUmm  ▼.  Trwp,  14  Id.  458,  and  cases  cited  in  the  note. 

MoBiOAOBS,  Natvbb  OF,  AKD  What  Passbs  bt. — See  Waring  r.  Anttk 
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47  Am,  Deo.  299,  and  cases  dted  in  the  note;  see  also  M9ch€  ▼•  Kramer^  Id. 


Absionmxht  ot  Mobtoagk,  Bight  of  Mobtoagxi  Oxnulaxjt.- 
PraU  ▼.  Bank  o/BenmngUm,  83  Am.  Deo.  201;  8mUh  t.  JTeSey,  46  Id.  590; 
X«iy  Superior  v.  McNamarOy  49  Id.  184;  Jfott  ▼.  OJ^i,  Id.  566.  Qait- 
claim  deed  by  mortgagee  of  premises  oovered  by  his  moH^age  may  operate  as 
an  awrignment;  Thayer  v.  MeGee,  20  Mich.  195;  see  also  J7tm<  ▼.  BfoU,  25 
Am.  Dec  400.  The  priDcipal  case  was  cited  as  to  the  eflBset  of  an  assignment 
cf  a  mortgage,  in  JohntUme  v.  Seott^  11  Mich.  246. 

lidBsoAOSi  MAT  BuNO  EjsofiDDfT  aubb  FoBmxuBa:  iMer  t.  Wad^ 
woriht  88  Am.  Bea  692,  and  note. 

Bbxofpxl  ot  TKNAifT  TO  DxNT  Lahdldbd'b  Tieu.— See  Heaih  ▼•  IFfl^ 
loMSy  43  Am.  Deo.  265,  and  cases  dted  in  the  note;  BaOqf  t.  KSbm%  Id. 
423,  and  note;  Mmt.  G^tesEOier,  48  Id.  120;  Bamk  i^UUeaT.  jfafsrwwi,  4t 
Id.  180|  Jhmrow  r.  JBrnearftaii,  41 U.  260l 
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Stevenson's  Heibs  v.  MoBbabt. 


•    • 


AiMBsmijacifi;*  jk  Ssi^iNp  psdraisIiT*^^  lUiLir^  mo8t  jOomplt  Stbiozlt 
with  every  requirement  Irf  "tin  1«ir,  Qi^'prebaAerccKBti  can  not  otdar  a 
■ale  nnleas  everything  neceeaary  to  give  them  jariadictiou  of  the  person 
and  of  the  subject-matter  appears  upon  their  reoorda. 

Lovo  AKB  Unintsrruptsd  Possession  under  ADiOKisT&ATOK's  Dxsd  is 
sufficient,  when  taken  in  connection  with  his  deed  and  other  evidences, 
and  the  fact  that  the  probate  judge  acted  irregularly  and  without  any 
vniformity,  to  justify  the  presumption  that  the  title  in  its  inception  was 
perfect,  and  that  the  administrator  proceeded  according  to  the  require- 
ments of  the  law,  although  all  the  steps  are  not  shown  to  have  been 
taken;  in  such  a  case,  the  burden  of  proving  that  he  did  not  aeU  aooofd- 
Ing  to  law  is  on  those  questioning  the  validity  of  the  sale. 

Abmikzstrator's  Refobt  can  not  be  Impeached  Gollateballt,  alter  a 
great  lapse  of  time,  because  it  was  not  sufficiently  explicit. 

Pabol  Evidencb  is  Admibsible  to  Pbovs  Condition  of  Rboobds  of  an 
office,  and  the  manner  in  which  they  have  been  kept,  as  a  means  of  ao- 
oonnting  for  that  which  is  missing. 

Absbvcb  of  Evidbnoe  that  Citations  were  Posted  in  Pubuo  Placbb 
ON  Admini8TBAtob*8  SaiA  of  realty,  is  cured  by  an  uninterrupted  pos- 
session of  the  purchaser  for  thirty-four  years. 

Ib  Administbatob's  Sale,  Absence  of  Record  Proof  that  he  gave  the 
required  bond,  or  the  requisite  notice  of  the  time  and  place  of  sale,  or 
that  ha  made  a  report  of  the  sale  to  the  courts  is  supplied  by  the  pre- 
tomption  arising  from  the  undisturbed  possession  of  the  purchaser  for 
thirty-four  years,  where  the  recitals  in  the  deeds  show  a  full  compliance, 
and  there  is  evidence  that  the  records  were  loosely  and  iiTQgularly  kept 

BnooT  Pboof  mat  be  Dispensbd  with  afteb  Qbbat  Lavsb  of  Tm^  and 
its  plaoe  may  be  supplied  by  presumption. 

Bsvobal  to  OxvB  Abstbaot  iHsntuonoNS  is  not  error. 
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Cohabitation  and  Holdino  Thsmseltbi  Out  as  Mav  and  Wm  tat  Vat 
presumptive  evidence  of  marriage. 

Exception  in  Administrator's  Deed  of  Widow's  Doweb  doss  not  Bi- 
TOP  the  purchaser  from  controverting  the  fact  of  the  maniage,  nor  the 
legitimacy  of  the  children. 

ItaciTALS  IN  Deeds  Sometimes  Operate  as  Estoppels,  bat  none  bat  priv- 
ies and  parties  shall  have  advantage  of  them. 

Twenty  Years'  Adverse  Possession  of  Land  under  Administrator% 
Deed  Bars  Heirs,  unless  they  were  saved  by  infancy  or  oovertore. 

Wren  Statute  of  Ijmitations  Begins  to  Run,  it  continues  to  do  so. 

If  PiiAiNTinps  Belt  on  Exceptions  in  Favor  of  Infants  or  Femm 
Covert  in  the  statute  of  limitations,  they  must  show  that  they  are  enti- 
tled to  the  benefits  of  the  exceptions. 

Ebbob  from  the  circuit  court  of  Adams  counly.    Facts  neoes- 
Baxj  to  an  understanding  of  the  case  are  stated  in  the  opinion. 

O.  Baker f  for  the  plaintiffs  in  error. 
IlcMtarran,  contra. 

By  Court,  Shabebt,  0.  J.  Thib  action  of  ejectment  was  insti- 
tated  in  the  circuit  court  of  Adams  county,  on  the  twenty-eighth 
of  February,  1840,  and  at  May  term,  1843,  a  trial  was  had, 
which  resulted  in  a  verdict  for  the  defendant.  The  case  is 
brought  up  by  the  plaintiffs,  on  exceptions  taken  to  the  rulings 
of  the  court.  The  plaintiffs  claim  title  as  the  heirs  of  Stephen 
Stevenson,  to  whom  the  land  was  granted  by  the  Spanish 
government  by  patent,  bearing  date  the  fifteenth  of  March, 
1789,  on  which  he  received  a  certificate  of  confirmation  by  the 
Uifited  States  commissioners.  It  appears  that  Stevenson  re- 
sided on  the  land  up  to  the  period  of  his  death,  which  occurred 
in  1804.  The  defendant  claims  title  by  virtue  of  a  sale  made  by 
the  administrator  of  Stevenson's  estate  in  1806.  The  whole 
case  turns  upon  the  evidences  of  the  regularity  of  that  sale.  If 
the  administrator  proceeded  to  sell,  according  to  law,  which 
authorized  him  to  sell  real  estate  for  the  payment  of  debts  in  a 
particular  manner,  then  of  course  there  is  an  end  of  the  con- 
troversy. But  it  is  said  that  his  sale  was  void,  and  passed  no 
title,  inasmuch  as  the  law  was  not  pursued,  and  the  several 
points  raised  on  the  trial  seem  to  center  mainly  in  an  inquiry 
into  the  regularity  observed  by  the  administrator  in  making  this 
sale.  The  position  is  taken  that  in  sales  of  this  description  the 
administrator  must  comply  strictly  with  every  requirement  of 
the  law,  that  the  probate  courts  can  not  order  a  sale,  unless 
everything  necessary  to  give  them  jurisdiction  of  the  person, 
and  of  the  subject-matter,  appears  upon  their  records.  Many 
authorities  are  dted  in  support  of  this  position  unnecessarily; 
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its  general  conectness  we  4o  not  doubt;  the  principle  is  no- 
where more  rigidly  enforced  than  by  our  own  decisions.  We 
certainly  haTe  not  relaxed  in  any  degree  from  the  most  rigid 
rule.  But  admitting  this  to  be  the  general  course  of  decision^ 
10  it  fully  applicable  in  the  present  case?  It  is,  of  course, 
unless  there  be  counteracting  principles  which  OTercome  it.  It 
is  presented  to  us  as  a  question  depending  on  the  legal  strength 
of  proof.  The  defendants  haye  an  apparent  title,  but  it  is  said 
that  the  administrator  had  no  power  to  make  it,  because  the 
proper  preliminary  steps  were  not  taken.  This  objection  is 
met  by  an  assertion  that  all  preliminary  steps  were  tfl^en;  that 
enough  appears  of  record  to  justify  us  in  holding  that  the  law 
was  complied  with. 

The  doctrine  of  presumption,  arising  from  lapse  of  time,  has 
been '  pressed  as  sufficient  to  overcome  whateyer  may  seem  to 
have  been  omitted  by  the  administrator  in  the  discharge  of  his 
du^,  and  it  is  entitled  to  great  foroe;  sufficient,  indeed,  as  it 
seems  to  us,  to  obviate  most  of  the  objections  raised,  and  we 
shall  first  consider  this  doctrine,  before  we  proceed  to  notice 
the  several  objections  raised,  as  their  force  will  be  then  best  un- 
derstood. 

From  the  dates  given,  it  will  be  seen  that  we  must  have  many 
difficulties  to  encounter  in  the  process  of  investigation.  Here 
are  many  plaintifb,  mostly  standing  in  the  third  generation  from 
the  ancestor  under  whom  they  claim,  seeking  to  recover  of  a 
defendant  who  had  been  in  possession  under  title  adverse,  <or 
about  thirty-four  years  before  the  commencement  of  the  suit. 
BSvents  are  brought  up  which  occurred  in  the  early  dawn  of  our 
territorial  history.  The  legislative  history  is  so  imperfect  that 
the  aiehives  of  state  furnish  but  a  meager,  broken  outline  of  it, 
and  the  judicial  history  is  equally  destitute  of  accuracy  and  pre- 
eision.  In  1798,  an  imperfect  tenitorial  government  was  first 
organized.  The  legislative  power  was  exercised  by  the  governor 
and  judges.  In  1800,  congress  provided  for  a  legislative  body, 
U>  consist  of  nine  repreeentativee,  to  be  elected  by  the  people 
of  the  three  counties,  which  then  comprised  the  settled  part  of 
the  territory.  We  know  that  the  legislation  was  imperfect  in 
character,  and  limited  to  the  wants  of  the'  few  inhabitants  that 
then  occupied  the  territory,  and  we  know  also  that  even  until 
within  a  late  period,  judicial  proceedings,  and  especially  those 
of  the  probate  courts,  were  conducted  with  but  little  regard  to 
exactness.  The  judges  of  probate  were  probably  not  generally 
lawyers.     They  acted  without  any  uniform  system  fixed  bj 
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eonstmction  of  the  statutes  from  which  their  powers  were  de- 
iiTecL  Under  the  dreamstances,  we  could  not  expect  the  ut- 
most legnlaritj  in  their  proceedings.  Eyen  at  the  present  day, 
under  the  same  statutes  which  then  existed,  we  find  many  de- 
feets  in  the  judgments  and  proceedings  of  the  probate  courts. 
We  must  therefore  make  the  greatest  allowance,  after  the  great 
lapse  of  time,  for  apparent  omissions  and  discrepancies. 

There  seems  to  be,  then,  a  fair  field  for  the  application  of  the 
doctrine  of  presumption  to  the  present  case.  What  is  the  effect 
of  its  application?  It  seems  to  be  this:  When  the  plaintiffs 
prove  title  in  the  ancestor,  and  heirship,  their  case  is  pHmafads 
made  out.  To  rebut  this,  the  defendant  introduces  a  deed  from 
the  administrator  of  the  ancestor,  and  proves  that  some  of  the 
xeqfuiaiie  steps  are  taken  to  enable  the  administrator  to  sell. 
But  in  ordinary  eases  this  would  not  do;  the  defendant  must 
prove  a£Srmatively,  by  the  records  of  the  probate  court,  that  all 
prBlinifnary  steps  were  regularly  taken.  As  a  substitute  for  the 
broken  links  in  the  chain  of  title,  the  defendant  relies  upon  his 
long  uninterrupted  adyerse  possession,  as  sufficient  to  justify 
the  presumption,  in  connection  with  his  deed,  and  the  other 
evidences,  that  his  title  in  its  inception  was  perfect;  that  the 
power  of  the  administrator  was  duly  exercised,  and  that  the 
plaintiflJB  had  virtually  acknowledged  his  goodness  of  title  by 
their  long  acquiescence.  We  have,  then,  the  legal  presumption 
in  favor  of  the  defendant  to  rebut  the  prima  faoie  case  of  the 
plaintiffs.  On  this  state  of  the  case,  the  defendant  must  have 
the  advantage,  unless  the  legal  presumption  can  be  repelled. 
The  burden  of  proof  seems  to  be  thrown  back  upon  the  plaint- 
lib,  for  they  must  recover  on  a  title  paramount  to  that  of  the 
dfifendanL  If  this  be  so,  then  it  is  incumbent  on  them  to 
prove  that  the  administrator  did  not  sell  according  to  law,  for 
unless  they  do  this,  the  law,  on  the  state  of  facts,  presumes  that 
he  did.  If  Aey  could  make  such  showing,  then,  of  course,  the 
prBBumption  yields,  but  nothing  of  the  kind  has  been  attempted 
in  this  case.  Now  we  shall  see  how  far  the  authorities  go  in 
Bustaimng  counsel  in  this  doctrine  of  presumption. 

The  case  of  Oray  v.  Oardner,  8  Mass.  399,  seems  to  be  di- 
rectly in  point.  A  sale  of  land  had  been  made  by  an  admini»- 
izator.  A  lapse  of  twenty  years,  with  proof  that  the  probate 
cffloe  had  been  kept  in  a  loose  and  careless  manner,  was  held 
sufficient  to  justify  the  presumption,  that  the  administrator  had 
posted  up  the  requisite  notices,  and  had  also  taken  the  neces- 
sary oath  preceding  the  sale.    It  was  held  to  be  necessary  to  • 
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Yalid  sale,  that  the  administrator  should  have  posted  up  the 
sotioes  and  taken  the  oath,  and  yet  the  court  said  that  it  might 
be  presumed  that  he  had  done  so.  This  case  also  decides,  that 
the  recitals  in  a  deed  of  that  age  might  be  received  to  aid  the 
presumption. 

The  decision  in  Knox  v.  Jenka,  7  Mass.  488,  rests  upon  the 
same  principle.  The  court  say:  "  The  rights  of  persons  thus 
connected  with  the  estate  conveyed,  and  whose  interests  are  af- 
fected by  the  authority  to  sell,  are  regarded  by  these  provisions, 
and  they,  and  any  claiming  under  them,  are  not  concluded  bj 
the  exercise  of  the  authority  and  license  to  sell  in  derogation  of 
their  rights,  unless  every  essential  requisite  and  direction  of  the 
law  in  this  respect  has  been  fully  complied  with.  But  even 
heirs  and  creditors  are  concluded  i^ter  a  long  acquiescence;  and 
a  legal  presumption  of  the  regular  exercise  of  the  authority  is 
accepted  instead  of  proof." 

So  after  a  lapse  of  thirty  years,  numerous  defects  in  a  tax  col* 
lector's  sale  were  supplied  by  presumption:  Caiman  v.  Ander' 
ton,  10  Mass.  105;  Pejepscvi  Froprietors  v.  Bansom,  14  Id.  146. 
If  such  presumptions  will  supply  the  place  of  proof  with  regard 
to  sales  made  by  the  tax  collectors,  surely  they  should  do  so  in 
the  case  of  administrators;  the  former  sell  by  a  naked  statute 
power;  the  latter  under  a  decree  of  a  court  of  competent  juris- 
diction. 

In  Hazard  v.  MoTtin,  2  Yt.  84,  the  plaintiff  claimed  by  an  ad- 
ministrator's deed,  but  there  was  no  record  of  an'order  of  sale, 
or  any  record  showing  that  such  order  ever  had  been  made  by 
the  probate  court.  Amongst  the  loose  papers  of  the  office  was 
found  this  memorandum:  ''December  22,  1792,  judgment  of 
court,  estate  insolvent,  and  administrators  ordered  to  sell  the 
real  estate."  This  was  deemed  sufficient,  in  connection  with 
possession  for  thirty  years  and  the  deed,  to  justify  a  presump- 
tion, that  the  administrator  had  proceeded  regularly.  It  is  in- 
sisted by  the  opposite  counsel,  in  commenthig  on  this  case,  that 
it  does  not  appear  from  the  opinion  of  the  court  that  an  order 
was  necessary  to  enable  the  administrator  to  sell;  tbe  court  does 
not  say  so,  though  perhaps  the  opinion  might  warrant  the  in- 
ference. But  it  is  admitted  that  insolvency  was  necessary  be- 
fore sale  could  be  made.  Then,  we  may  ask,  where  was  the 
judgment  of  insolvency,  or  the  evidences  of  it?  It  is  found  in 
the  loose  memorandum  above  extracted.  Vague  as  it  is,  it  was 
held  sufficient  foundation  for  all  presumptions.  The  ease  is  a 
very  strong  one  in  support  of  our  position. 
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The  language  of  Judge  Archer  in  SeaU  v.  Lynn^  6  Har.  &  J. 
861,  ifl  worthy  of  being  extracted  at  some  length:  '*  Presump- 
tion is  often  resorted  to  for  the  purpose  of  supplying  defectiye 
eridenoe;  and,  in  this  country,  it  is  not  oftener  applied  to  any 
subject  than  to  supply  defective  title  to  lands.  It  would  be 
difficult  to  make  out  the  titles  to  many  of  the  elder  tracts 
of  land  in  this  state,  by  a  regular  deduction  of  title  deeds  from 
the  patentees  down  to  the  present  proprietors,  without  resorting, 
in  some  stage  of  them,  to  presumption.  Becords  may  some- 
times be  lost  or  destroyed;  and  ancient  title  papers  may  be  de- 
fectirely  executed,  or  the  proof  of  them,  from  lapse  of  time, 
may  be  impossible.  Yet  in  all  these  cases  the  possession  may 
have  been  invariably  in  the  person  claiming  the  land,  and  in  those 
from  whom  he  derives  title.  In  such  cases,  possession  which  has 
been  long  undisturbed,  and  which  is,  in  general,  the  concom- 
itant of  title,  induces  a  belief  in  the  mind,  of  title,  litUe  short 
of  that  which  would  be  produced  by  the  adduction  of  the  most 
undeniable  and  best-authenticated  evidences  of  rijg^ht.''  In  ac- 
cordance vrith  this  language,  the  court  presumed  titie,  where 
one  of  the  mesne  conveyances,  between  the  patentee  and  the 
holder  of  the  land,  was  missing,  on  the  strength  of  the  lapse  of 
time,  and  the  recitals  in  one  of  the  deeds  subsequent  to  the 
missing  conveyance.  The  same  court,  on  one  occasion,  held, 
that  from  a  void  deed,  in  connection  with  long  possession,  a 
valid  conveyance  might  be  presumed:  CHUings  v.  EaUy  1  Id.  14. 

After  twenty-three  years'  possession  under  a  deed  made  by 
attorney,  the  power  of  attorney  was  presumed:  BvhoU  v.  Bow- 
dauMquie^  6  Mart. ,  N.  S. ,  153.  The  same  point  has  been  decided 
in  otiier  cases,  and  they  furnish  strong  authorities  in  the  present 
case,  as  both  an  attorney  and  an  administrator  convey  by  a 
power  conferred,  and  it  is  as  fair  to  presume  the  existence  of  the 
power  in  the  one  case  as  in  the  other.  Indeed,  the  grant  of  ad- 
ministration is  a  circumstance  in  aid  of  such  presumption,  and 
gives  a  better  ground  for  it  than  is  to  be  found  in  the  case  of 
an  attorney. 

In  New  York  the  same  principle  seems  to  have  been  uni- 
formly recogniased.  In  favor  of  long  possession,  conveyances  are 
presumed,  and  those  made  by  attorney  are  sustained  vrithout 
froof  of  the  authority;  and  recitals  in  old  deeds  are  received  as 
prima  facie  evidence:  Jackaon  v.  Lunn,  3  Johns.  Cas.  117;  JUb- 
Ikmald  V.  MbCaU,  10  Johns.  877;  ClinKm  v.  OampbeU,  Id.  476; 
Jackson  d.  Schuyler  v.  BvMdl,  4  Wend.  648. 

Aleadingcase  in  England  is  found  in  Earl  ex  dem.  Ooodwinx* 
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Baxter,  2  W.  Black.  1228.  The  plaintiff  sned  in  ejectment,  claim- 
ing as  assignee  of  an  old  term  for  one  thousand  years.  Several 
assignments  had  been  made  prior  to  that  under  which  plaintiff 
claimed,  but  he  washable  to  prove  only  one  of  them.  The  others 
were  presumed  from  his  long  possession.  And  it  is  now  the 
settled  doctrine  there  that  grants,  even  as  against  the  king,  will 
be  presumed,  rather  than  disturb  long  possession;  for  it  is  truly 
said  that  otherwise  ancient  possession  would  injure  rather  than 
strengthen  a  title:  See  1  Phil.  Ev.  161.  But  why  multiply  au- 
thorities, when  the  rule  is  so  universally  admitted  ?  The  decided 
cases  will  be  found  collected  in  note  311, 2  Phil.  Ev.,and  in  the 
argument  for  the  appellant  in  Grand  Oulf  Bank  v.  Bryan,  8 
Smed.  &  M.  256,  where  the  same  doctrine  was  discussed  by 
counsel,  and  fully  recognized  by  this  court. 

The  reasons  on  which  this  rule  of  law  is  founded  are  too  ob- 
vious to  require  much  comment.  Laws  and  judicial  tribunals  are 
established  for  defining  and  settling  rights,  so  that  order  and 
tranquillity  may  prevail  in  the  community.  The  policy  of  the 
law  favors  the  repose  of  society,  and  hence  it  makes  due  allow- 
ances for  the  frailties  of  human  memorials,  and  the  diflSculties 
in  establishing  perpetual  evidences  of  the  transactions  of  men. 
When  so  long  a  time  has  elapsed  that  certainty  in  the  proof  of 
events  can  not  be  expected,  it  receives  as  a  substitute  that  which 
is  less  certain  in  order  to  protect  apparent  right.  A  contrary 
policy  is  not  to  be  tolerated.  It  would  convert  the  law  into  an 
engine  to  work  incalculable  mischief.  Instead  of  giving  repose 
to  society,  it  would  be  the  means  of  promoting  contention  and 
strife  which  would  often  terminate  in  injustice. 

Let  us,  in  the  next  place,  see  whether  the  defects  in  the  de- 
fendant's title  are  such  as  are  cured  by  the  doctrine  of  presump- 
tion. The  preliminary  steps  to  be  taken  by  an  administrator  in 
making  sale  of  real  estate,  at  the  time  this  sale  was  made,  are 
pointed  out  by  the  statute  as  follows,  to  wit: 

1.  When  the  personal  estate  was  discovered  to  be  insufficient 
to  pay  the  debts,  he  was  required  to  return  on  oath  an  inventoiy 
of  the  estate  and  debts,  as  far  as  he  could  discover  the  same,  to 
the  orphans'  court  or  chief  justice,  and  report  the  insufficiency 
of  the  personalty. 

2.  The  court  or  chief  justice  was  then  to  cause  citations  to 
issue,  requiring  persons  interested  to  show  cause  why  the  land 
should  not  be  sold;  which  citations  were  to  be  put  up  at  three 
of  the  most  public  placos  in  the  county  for  thirty  days,  and  to 
be  published  for  the  same  length  of  time  in  a  newspaper. 
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3.  At  the  time  specified,  or  subsequentlj,  the  court  was  to 
hear  the  allegations  and  proofs,  and  if  necessary,  to  make  an 
order  for  the  sale  of  the  land. 

4.  Before  the  administrator  obtained  the  order  from  the  clerk's 
oSce,  he  was  required  to  give  bond  that  he  would  follow  the 
directions  of  the  law  in  making  the  «ale,  and  faithfully  aocount 
for  the  proceeds. 

5.  To  the  foregoing  may  be  added  the  duties  of  the  adminis- 
trator in  conducting  the  sale.  He  was  to  give  notice  of  the  time 
and  place  of  sale,  by  advertismg  the  same  at  three  of  the  most 
public  places  in  the  county  for  forty  days,  and  t>ublish  the  same 
for  three  weeks  in  some  newspaper  pubUshed  in  the  territory; 
fae  was  to  sell  at  public  vendue  to  the  highest  bidder  on  a  credit 
of  twelve  months;  he  was  to  take  bond  and  security  for  the  pur- 
chase money,  and  was  moreover  required  to  make  a  written  v^ 
port  of  his  proceedings  to  the  orphans'  court. 

6.  He  was,  lastly,  to  make  a  deed  to  the  purchaser. 

Let  us  now  see  how  far  the  defendant  falls  short  in  proving  a 
strict  compliance  with  the  foregoing  requisites.  The  first  was 
substantially  complied  with.  It  is  admitted  that  James  Dunlop 
was  duly  appointed  administrator,  and  at  the  July  term,  1805, 
fae  returned  an  inventory,  called  an  exhibit  of  the  personal  es- 
tate and  debts  due  by  Stephen  Stevenson,  deceased.  The  par- 
ticular property  was  not  specified,  but  the  aggregate  amoimt  of 
value  was  put  down  at  one  thousand  five  hundred  dollars.  Cer- 
tain debts  were  specified,  but  it  is  stated  in  the  report  that  there 
were  also  a  number  of  other  claims  against  the  estate,  some  un- 
liquidated and  some  in  suit,  and  that  the  estate  was  insolvent. 
This  report  was  sworn  to  by  the  administrator.  It  can  not  now 
be  impeached  collaterally  because  it  was  not  sufficiently  explicit. 
It  was  deemed  sufficient  by  the  court. 

We  next  find  two  citations  which  seem  to  conform  to  the 
requisites  of  the  law,  advertised  in  two  numbers  of  a  newspaper 
then  published  in  Natchez,  the  first  number  issued  on  the  third, 
and  the  second  on  the  tenth  of  December,  1805.  The  citation 
is  dated  third  December,  1805,  and  signed  by  the  clerk  officially. 
There  is  proof  in  the  record  that  these  two  papers  were  the  last 
in  the  volume.  This  proof  was  surely  sufficient  to  show  a  com- 
pliance with  the  law,  so  far  as  it  required  the  citations  to  be 
published  in  a  newspaper,  as  but  the  two  papers  are  to  be  found; 
but  there  is  no  proof  that  the  citations  were  put  up  at  three  of 
the  most  public  places  in  the  county,  and  this  is  the  first  defect. 

In  the  next  place,  we  find  that  the  records  of  the  orphans' 
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court  show  an  order  of  sale  in  this  way;  the  rongh  minntes  of 
the  court,  as  this  evidently  was,  contains  several  entries,  the 
subsequent  referring  to  the  precedent,  viz. :  "Afterwards,  to  wit, 
at  the  January  term  of  said  orphans'  court,  a.  d.  one  thousand 
eight  hundred  and  six,  it  was  ordered  by  said  orphans'  court  of 
Adams  county  that  Joshua  Yail,  administrator  of  John  Lee« 
make  sale  of  all  the  personal  property  of  said  Lee,  deceased; 

"  That  the  real  property  of  Patrick  Connelly,  deceased,  except 
the  widow's  dower. 

"  The  same  order  respecting  the  estate  of  Stephen  Stevenson, 
deceased." 

These  several  orders  follow  each  other  on  the  minutes,  and 
though  imperfect  in  form,  are  yet  sufficiently  intelligible  to  be 
understood,  even  without  explanation.  They  are  better  than 
the  order  of  sale  which  was  sustained  in  the  case  of  Hazard  v. 
Martin,  2  Yt.  77.  That  was  on  a  loose  piece  of  paper,  and  not 
more  certain;  these  are  of  record.  But  in  aid  of  this  order,  the 
present  clerk  of  the  court  was  examined,  and  testified  that  the 
book  in  which  this  order  was  found  was  the  oldest  book  of  rec- 
ords in  the  office.  He  was  well  acquainted  with  the  records  of 
the  office;  that  at  the  date  of  said  order,  the  papers  and  records 
were  kept  very  loosely,  and  the  orders  were  frequently  very  im- 
perfect, put  down  frequently  in  short,  and  could  not  be  under- 
stood without  reference  to  a  preceding  order.  Dr.  Wren, 
who  was  also  clerk  in  1818,  and  acquainted  with  the  records  of 
the  office,  testifies  that  he  found  them  in  a  very  loose  and  dis- 
ordered condition,  many  things  unrecorded  which  should  have 
been  placed  on  record;  that,  from  the  negligence  of  his  prede- 
cessors, many  of  the  records  may  have  been  lost.  He  also  stated 
that  he  knew  the  clerk  who  made  this  entiy;  that  he  was  a  man 
of  intemperate  habits,  and  loose  in  his  office  business.  It  is 
insisted  that  the  testimony  of  North  and  Wren  should  have  been 
excluded;  we  do  not  think  so.  Nothing  is  more  common  than 
to  prove  by  parol  the  condition  of  the  records  of  an  office  and 
the  manner  in  which  they  have  been  kept.  Such  proof  was  ad- 
mitted in  several  of  the  cases  already  cited,  and  we  held  evidence 
of  this  character  admissible  in  the  case  of  Fagaud  v.  The  State,  5 
Smed.  &  M.  497,  and  probably  have  done  so  in  other  cases.  It 
is  not  converting  parol  proof  into  record  evidence,  but  it  is  a 
means  of  accounting  for  that  which  is  missing.  It  is  introduced 
to  show  the  probability  of  a  loss  of  record  evidence.  With  this 
testimony  we  can  have  no  difficulty  in  saying  that  the  order  of 
ft«le  is  sufficiently  established.    Indeed,  we  should  probably 
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hsTe  come  to  the  same  condnsioii  from  the  face  of  the  record, 
without  the  explanatory  proof.  This  book  was  evidently  a  rough 
minute  of  the  proceedings,  and  from  it  a  more  perfect  record 
should  haTe  been  made  out;  but  if  it  was  ever  done,  it  has  been 
lost. 

There  is  no  proof  that  the  administrator  gaTc  the  bond  re- 
quired by  law,  or  that  he  gave  notice  of  the  time  and  place  of 
sale.  Some  of  the  witnesses  speak  of  a  sale  of  the  land  made 
by  Dunlop,  but  whether  it  was  sold  for  cash  or  on  a  credit  does 
not  appear.  There  is  no  proof  that  he  made  a  written  report 
to  the  orphans'  court;  but  he  made  a  deed  to  the  purchaser, 
which  is  Tcry  full  in  reciting  the  title,  seisin,  and  death  of  Ste- 
Tenson;  the  ajypointment  of  Dunlop  as  administrator;  the  in- 
sufficiency of  the  personal  estate  to  pay  the  debts;  the  report  of 
insolvency;  the  order  of  court  to  sell  the  tract  of  land;  the 
giving  of  due  and  timely  notice  of  the  sale  according  to  the  direc- 
tions of  the  statute;  and  the  actual  sale  at  public  vendue  to  the 
highest  bidder. 

Up  to  the  time  the  administrator  was  invested  with  power  to 
sell  by  the  order  of  court,  we  find  but  one  deficiency  in  the 
proof,  that  is  the  absence  of  any  evidence  that  the  citations  were 
posted  up  at  three  public  places  in  the  county.  That  was  a 
matter  in  pais.  There  was  no  way  of  putting  proof  of  a  com- 
pliance in  this  particular  upon  record,  except  by  taking  the  dep- 
ositions of  witnesses  and  having  them  recorded.  The  law  did 
not  require  this  to  be  done.  There  was  no  way  provided  by 
law  for  perpetuating  evidence  of  a  compliance  with  this  requisi- 
tion. After  the  lapse  of  thirty-four  years,  it  would  be  too  much 
to  require  of  a  party  to  prove  that  the  law  had  been  complied  with 
in  this  particular.  In  the  nature  of  things,  such  proof  becomes 
next  to  impossible  after  so  great  a  lapse  of  time,  and  the  law 
does  not  require  impossibilities.  This  is  the  only  deficiency 
the  law  of  presumption  is  called  on  to  supply  prior  to  the  ex- 
istence of  a  perfect  right  to  sell  according  to  the  ceremonies  to 
be  observed  by  the  administrator  in  conducting  the  sale.  We 
have  been  strict  in  our  decisions,  in  holding  that  everything 
necessary  to  give  the  court  jurisdiction  of  the  subject-matter 
and  of  tiie  person  must  appear  on  the  record,  but  we  have  not 
yet  held  that  the  subsequent  irregularities  of  the  administrator 
in  making  the  sale,  having  a  valid  order  for  that  purpose,  are  to 
be  visited  by  the  same  consequences.  On  analogy  to  other  sales 
under  judgments,  perhaps  we  should  not  be  authorized  in  going 
Bo  far.     A  bona  fde  purchaser  at  sheriff's  sale  looks  to  tha 
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Taliditj  of  the  jadgment;  be  must  know  that  the  court  had 
jurisdiction  of  the  subject-matter  and  of  the  x)er8on;  he  is  not 
affected  by  the  irregularities  of  the  sheriff  in  making  the  sale. 
An  administrator  sells  under  a  power  derived  from  the  judg- 
ment. The  law  favors  the  defective  execution  of  a  power,  but 
it  can  not  cure  a  defective  power.  But  admitting,  for  the  pres- 
ent, that  it  was  necessary  for  the  administrator  to  pursue  the 
statute  strictly,  and  that  there  is  no  record  proof  that  he  gave 
the  required  bond,  that  he  gave  the  requisite  notice  of  the  time 
and  place  of  sale,  or  that  he  made  the  report  of  sale  to  the  court, 
still  we  think  that  the  authorities  abundantly  show  that,  under 
the  circumstances,  the  law  will  presume  that  these  several  con- 
ditions were  complied  with.  But  the  recitals  in  the  deed  show 
a  full  compliance,  and  they  are  entitled  to  some  weight;  they 
have  been  held  in  similar  cases  to  be  prima  fade  evidence.  If 
we  are  so  to  regard  them,  then  there  is  no  defect  in  the  proof; 
it  establishes  a  complete  title. 

Having  thus  stated  the  principles,  and  having  also  shown  the 
several  defects  in  the  proof  to  be  supplied  by  them,  it  will  be  an 
easy  matter  to  test  the  rulings  of  the  court  on  the  trial.  We  pass 
over  the  first,  second,  and  third  errors  assigned.  They  question 
the  admission  of  the  deeds,  the  testimony  of  North  and  Wren, 
and  the  advertisements  from  the  newspaper. 

The  fourth  error  assigned  is,  that  the  court  refused  to  give 
the  fifth,  sixth,  eighth,  twelfth,  and  thirteenth  instructions, 
asked  for  by  the  plaintiffs'  counsel.  The  first  instruction  refused 
is  in  substance  this,  that  it  must  appear  by  the  records  of  the 
court  that  citation  was  issued  to  the  heirs  of  Stevenson  to  show 
cause  why  the  land  should  not  be  sold,  or  the  order  of  sale  is  void* 
Admit  that  in  a  case  differently  situated,  this  charge  should 
have  been  given,  we  have  shown  why  it  should  not  have  been 
given  in  the  present  case,  and  charges  must  always  be  applicable 
to  the  state  of  case  before  the  court.  The  law  is,  that  after  a 
great  lapse  of  time  this  strict  proof  may  be  dispensed  with;  its 
place  may  be  supplied  by  presumption.  To  have  given  this 
charge  would  have  been  to  exclude  the  legal  presumption,  and 
the  possibility  of  supplying  the  place  of  lost  records.  From 
such  a  charge  the  jury  would  have  been  bound  to  conclude  that 
the  record  must  show  everything,  and  that  no  secondary  proof 
could  be  received. 

The  second  charge  refused  is,  that  it  must  appear  by  the 
record  that  the  administrator  gave  the  bond  required  before  he 
obtained  the  order  of  sale,  or  such  order  of  sale  is  without  au- 
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Chority.  This  admits  of  the  same  remarks  that  were  made  as  to 
the  first;  but  it  also  admits  of  this  further  answer.  The  order 
of  sale  preceded  the  giving  of  the  bond,  and  the  failure  of  the 
administrator  to  give  bond  could  not  vitiate  a  valid  order,  even 
if  it  would  vitiate  his  sole.  And,  moreover,  the  statute  makes 
no  provision  for  recording  the  bond;  how  then  should  it  appear 
of  record?,.  And  why  not  as  well  presume  that  he  had  given 
bond,  as  to  presume  that  he  had  taken  an  oath,  which  we  have 
seen  may  be  done? 

The  third  charge  refused  is,  that  the  reservation  of  the  widow's 
dower  in  the  order  of  sale,  and  in  the  deed  from  the  administrator 
to  the  purchaser,  is  evidence  that  Stevenson  left  a  widow,  and 
estops  the  defendant  from  denying  the  same.  If  the  widow 
were  a  parfy  to  this  controversy,  the  force  of  this  position  might 
be  more  apparent.  If  it  were  intended  to  justify  the  presump- 
tion of  the  legitimacy  of  the  children,  its  pertinency  is  not  per- 
ceived, as  it  would  not  prove  their  legitimacy.  It  may  have 
been  that  Stevenson  left  a  widow,  and  still  a  part  of  the  plaint- 
iffs may  be  illegitimate.  It  would  not  follow  necessarily  that 
any  of  fhem  were  legitimate.  We  have  found  no  law  which,  at 
that  day,  made  the  children  legitimate  by  the  subsequent  mar- 
riage of  the  mother  and  reputed  father.  The  charge  then  seems 
to  have  propounded  but  an  abstract  proposition,  as  it  is  wholly 
itnTnafAriftl  to  the  merits  of  this  controversy  whether  Stevenson 
left  a  widow  or  not. 

The  last  charge  refused  is,  that  cohabitation  and  acknowledg- 
ment are  legal  evidences  of  marriage,  and  if  the  jury  believe, 
from  the  evidence,  that  Stephen  and  Mary  Stevenson  cohabited 
and  held  themselves  out  as  man  and  wife,  and  raised  and  pro- 
vided for  a  large  family  of  children,  which  they  acknowledged 
and  held  out  to  the  world  as  their  children,  they  must  find  for 
the  plaintiffs.  This  was  asking  the  court  to  weigh  the  evidence. 
The  court  might  have  charged  the  jury,  as  it  afterwards  did, 
that  such  circumstances  would  justify  them  in  presuming  a 
marriage,  but  such  proof  could  not,  under  all  circumstances, 
justify  a  verdict  for  the  plaintiff.  It  must  be  recollected  that 
.there  vras  rebutting  testimony  on  this  subject;  and  although 
cohabitation,  etc.,  may  have  been  proved,  yet  the  rebutting 
proof  may  have  been  sufficient  to  show  that  it  was  an  illegal 
eoliabitation.  Cohabitation,  and  holding  themselves  out  to  the 
piablio  as  man  and  wife,  furnished  but  presumptive  evidence  of 
msniage.  The  charge  was  too  strong;  it  left  no  room  for  the 
jniy  to  determine  on  the  weight  of  evidence.    The  weight  of 
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eridenoe  may  have  been  against  the  actual  marriage,  but  by 
giving  the  charge  the  court  would  have  cut  out  all  rebutting 
proof,  by  directing  the  jury  that  under  proof  of  cohabitation, 
etc.,  they  must  find  for  tiie  plaintiffs,  notwithstanding  the  proof 
that  no  marriage  was  solemnized. 

Seyeral  of  the  charges  given  at  the  instance  of  the  defendant 
were  objected  to.  The  most  of  them  may  be  resolved  into  this 
proposition:  that,  in  connection  with  his  long  possession,  the 
defendant  had  proven  enough  to  justify  the  jury  in  presuming 
that  all  necessary  steps  had  been  taken  to  enable  the  adminis- 
trator to  make  a  valid  sale.  The  truth  of  the  proposition,  we 
trust,  has  been  sufficiently  shown,  and  we  shall  therefore  omit 
to  notice  each  charge  particularly. 

Oertain  other  charges  given  will  receive  a  passing  notice;  to 
wit,  that  by  the  warranty  in  the  deed  the  defendant  VTas  not 
estopped  from  controverting  the  fact  of  the  marriage  of  Stephen 
and  Mary  Stevenson,  nor  from  questioning  the  legitimacy  of 
the  plaintiffs.  The  warranty  is  general,  ^'excepting  only  the 
widow's  right  of  dower/*  In  this  controversy  we  do  not  see 
how  this  exception  in  the  deed  is  to  estop  the  defendant  from 
disproving  the  marriage,  and  certainly  it  does  not  estop  him 
from  disproving  the  legitimacy  of  the  plaintiffs.  The  exception 
has  no  connection  with  their  legitimacy.  If  it  was  now  a  ques- 
tion as  to  the  widow's  right  of  dower,  the  exception  might  be 
entitied  to  great  force.  We  need  not  now  say  what  weight  it 
might  be  entitied  to.  This  is  not  a  recital  in  the  deed,  but  an 
exception.  Recitals  in  deeds  sometimes  operate  as  estoppels, 
but  none  but  privies  and  parties  shall  have  advantage  of  them. 
They  depend  upon  the  same  principles  that  the  admissions  of  a 
party  do.  Becitals  only  estop  the  party  making  them,  and 
those  claiming  under  him,  but  estoppels  must  be  mutual.  The 
plaintiffs  deny  that  they  are  bound  by  anything  in  this  deed. 
Their  legitimacy  is  not  recited,  and  the  defendant  can  not  be 
precluded  from  disproving  it. 

Most  of  the  plaintiffs  are  obviously  barred  by  the  statute 
of  limitations,  and  certain  charges  given  on  that  subject  were 
excepted  to,  which  were,  in  substance,  that  if  the  defendant  had 
held  twenty  years'  adverse  possession,  the  plaintiffs  were  barred, 
unless  they  were  saved  by  infancy  or  coverture;  that  when  the 
statute  begins  to  run,  it  continues  to  do  so,  and  if  the  plaintiffs 
xely  on  the  exceptions  in  favor  of  infants  or  femes  coveri^  they 
must  show  that  they  are  entitied  to  the  benefits  of  the  excep- 
tions.   To  these  charges  we  see  no  objection. 
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On  the  motion  for  a  new  trial,  we  need  only  remark  that  we 
do  not  think  the  Terdict  was  contrary  to  law  or  the  OTidence, 
bat  in  strict  accordance  with  botli. 

The  laborious  investigation  which  this  case  receiyed  from 
oonnsel  has  induced  us  to  give  our  views  on  the  prominent 
points  more  at  length  than  we  should  have  otherwise  deemed  it 
necessary  to  do.  We  have  bestowed  upon  it  due  deliberation, 
and  the  result  is  that  we  think  that  the  court,  from  the  facts 
proven,  was  correct  in  its  charges,  and  that  enough  was  before 
the  jury  to  authorize  them  to  indulge  every  presumption  in 
favor  of  the  defendant's  title. 

Judgment  affirmed.  
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Grigmon  v.  AMor^  89  Am.  Deo.  281. 

Pboof  ov  Mabbiaqb  by  Cohabitatzob  ABB  Bbfutatiob:  See  note  to  9\qf- 
Ipt  v.  Sweeif  22  Am.  Deo.  160,  dinonamng  this  subjeot  at  length. 

Bboixaiji  in  Dbbdb  as  Estofpblb:  See  Talbott'e  Ea^rs  v.  BelPe  Hek%  48 
Am.  Dec.  126;  HaU  v.  Benner^  21  Id.  39;  Stow  v.  Wyee^  18  Id.  09;  Dm  v. 
OkB^n,  22  Id.  711;  Cfre^v.  Oatiieman,  16  Id.  764,  and  note. 

TnLB  AoQUiBBD  BT  Advbbsb  PofiSBSSiON,  WHBN:  See  Moody  V.  Ftemmhigt 
40  Am.  Doo.  211;  Pattermm  v.  Reigle,  46  Id.  684;  Hoey  v.  Fwrman,  44  Id. 
120;  BerikehmyY.  Joknmm^  88  Id.  170. 

DiSABnjTiBB  or  Ibbabot  and  Govbbtubb,  BnnoT  or,  on  Statdtb  or  Lm- 
BAnoBBs  See  note  to  Moor^e  Leeeee  v.  Arnutrongt  86  Am.  Deo.  63. 

SUUUIHIVB  ABn  SUBSBQUBBT  DUABQiITZn,  BlIBOT   OB,  ON  BUNNDIO  OV 

BxAfon  Of  IAI1XA1I0N8:  See  note  to  Moor^e  Lenee  v.  Armttnmgf  86  Am. 
I>eo.78w 


LlLB  V.  HoFEINEk 

[12  SlODBi  ABB  lfamHiT.f»  999.1 

br  XfBBr  Salb  ov  Ghatzbl  thbbb  is  an  Imfubd  Wabbabtt  or  m  Ezibv- 
'  BBOB,  and  that  the  vendor  has  title  to  it. 

Pabtt  Assionino  Judombnt  must  bb  Hbld  to  Imfubd  Wabbantv  that 
there  ia  sadi  a  Judgment,  and  that  the  defendant  la  liable  to  pay  it;  and 
if  the  Judgment  has  in  fact  been  paid,  the  msrignfm  oan  raoover  from  the 
aasignor  the  amount  paid  him. 

Ebbob  from  the  Olaibome  ootinij  dzomt  oonit.    The  opinion 
states  ihe  case. 

Jbrnes  J7.  Maiwry^  tor  the  plaintiff  in  exror. 
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H.  T.  EOeU,  contra. 

By  Oouri,  Culttov,  J.  In  Miaroh,  1841y  the  defendant,  Hop- 
kins,  assigned  to  the  plaintiff  all  his  right  and  title  to  a  judgment, 
in  the  Claiborne  circuit  court,  of  MbLean  t.  McOHvary^  ^'  to  be 
collected  by  said  Lile  for  his  own  use,  and  in  any  manner  he 
might  think  proper."  In  point  of  fact,  the  judgment  had  been 
prcTiously  paid  off,  and  afterwards  there  was  a  perpetual  supers 
Bedeaa  granted  to  its  enforcement.  This  action  for  money  had 
and  received  was  brought  to  recoTer  back  the  amount  paid  for 
the  judgment. 

Upon  the  trial  the  plaintiff  asked  the  court  to  charge  the  jury, 
<<  that  the  sale  of  a  chattel  carried  with  it  an  implied  warranty 
that  there  was  such  a.  chattel."  This  charge  the  court  refused 
to  give,  but  instructed  the  jury,  "  that  no  action  will  lie  by  the 
assignee  of  a  judgment  against  the  assignor,  to  recover  the  con- 
sideration paid,  unless  there  is  an  express  agreement  to  refund." 

In  both  the  court  erred.  In  eveiy  sale  of  a  chattel  there  is  an 
implied  warranty  of  its  existence,  and  that  the  vendor  has  title 
to  it:  Stoiy  on  Sales,  184,  367.  So  in  every  assignment  of  an 
instrument,  even  not  negotiable,  the  assignor  impliedly  war- 
rants that  the  instrument  is  valid,  and  the  obligor  liable  to  pay 
it:  HoioeU  v.  Wilson,  2  Blackf .  418.  In  Gaion  v.  Lenox,  5  Band. 
47,  the  court  says,  "  the  law  does  not  tolerate  that  any  person 
should  transfer  to  another  a  right  which  he  has  not  himself." 
In  Indiana  and  in  Virginia,  the  statute  law  in  regard  to  assign- 
ments IB  similar  to  our  own,  and  the  assignment  is  not  governed 
by  the  law  merchant:  BtiUiUy.  Scribner,  1  Blackf.  14;  Madde-w. 
Davis,  2  Wash.  (Ya.)  219;  NorUm  v.  Bose,  Id.  283. 

From  this  principle  it  follows,  that  a  party  who  transfers  a 
judgment  must  be  held  to  an  implied  warranty,  that  there  is  such 
judgment,  and  that  the  defendant  is  liable  to  pay  it.  A  satisfied 
judgment  is,  in  fact,  no  judgment,  as  regards  those  to  whom  it 
may  be  transferred  after  its  payment.  If  it  were  the  intention 
of  the  parties  that  the  assignor  should  not  be  held  to  such  an 
implied  warranty,  that  fact  must  be  established  by  him.  Prima 
facie  the  implication  arises  from  the  transaction,  and  the  payment 
of  the  consideration  by  the  assignee,  and  it  must  stand  unit 
rebutted  by  proof. 

The  judgment  must  be  reversed,  and  a  new  trial  granted. 


) 
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liAim  V.  WiLLIAMB. 

(U  Bmkdxs  asp  MamwiJi,  889.] 

WuT  ov  Bbboe  Ookax  Kobis,  or  91M8  coram  fio6w  ttMaH^  to  oofvaefe  erron 
in  matter  of  fnet  only,  is  addreBsed  to  th«  same  oonrt  whera  the  Judg- 
ment waa  lendend,  and  the  jnriadiotion  ia  in  thnt  oonrt;  oonaeqoentiy, 
tiie  dxtmit  ooort  can  not  laane  the  writ  to  correot  an  erraneona  entiy  of 
Judgment  in  thia  oonrt  in  a  oertain  oanae  affirming  a  judgment  of  the 
eneoxt  oonrt. 

Ebbob  from  the  Yalabuaha  ootinty  oizoqit  court.  The  opixmni 
tfaiiee  the  case. 

Aoee^  for  the  plaintiff  in  error. 

A,  H.  DavidKn  and  Shqppard,  conira. 

B7  Court,  Teachbb,  J.  A  petition  for  a  writ  of  error  comm 
nobis,  and  for  the  supersedes  of  an  execution,  was  addressed  to 
the  judge  of  the  circuit  court  in  and  for  the  county  of  Yala- 
busha.  By  the  fiat  of  the  judge,  the  writ  of  error  and  super' 
ssdeas  were  directed  to  be  issued.  Upon  the  hearing  of  the 
writ,  it  was  directed  by  the  circuit  court  to  be  dismissed. 

Upon  an  inspection  of  the  petition,  upon  which  the  writs 
were  directed  to  be  issued,  it  appears  that  the  error  complained 
of  consisted  in  an  erroneous  entry  of  judgment,  in  a  certain 
cause  in  the  high  court  of  errors  and  appeals  of  this  state, 
affirming  a  judgment  rendered  by  the  circuit  court  of  Yalabusha 
county*  The  aJleged  error  is  as  to  the  character  of  the  parties 
against  whom  the  judgment  was  affirmed  in  this  court.  But 
this  is  of  immaterial  consideration. 

The  circuit  court  had  not  jurisdiction  of  the  subject-matter  of 
Qus  petition.  The  writ  of  error  coram  nobis,  or  giuB  coram  nobis 
resident,  to  correct  error  in  matter  of  fact  only,  is  addressed  to 
the  same  court  where  the  judgment  was  rendered,  and  conse- 
quently the  jurisdiction  was  in  this  court.  It  is  so  called  from 
its  being  founded  on  the  record  and  process  which  are  remain- 
ing in  such  court:  2  Tidd's  Pr.  1137.  And  so  the  circuit  court 
decided  correctly  in  dismissing  it. 

Judgment  affirmed. 

• 

Writs  of  Ebbob  Cobah  Nobis,  whek  Lib:  See  Dow$  t.  Harper,  27  Am. 
Dee.  270.  In  Adler  v.  State,  35  Ark.  517,  it  waa  held  that  a  oircnit  oourt 
Jadge  had  power,  after  the  expiration  of  a  term,  to  imae  a  writ  of  error  coram 
nobi$  to  leverae  a  judgment  of  oonviction  in  a  criminal  caae,  where  it  appeared 
that  the  "defendant  was  insane  at  the  time  of  the  trial,  and  the  fact  waa  not 
known  at  the  trial,  citing  the  principal  case;  see  also  HolfcTd  ▼.  AUxaakdet, 
iA  Am.  Bee.  253. 
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Bbown  v.  Johnbon. 

[13  Bkxdsi  abd  Kiii«fATiT»  806.] 

If  AuTHOBirr  of  Agent  is  Pabuculab  akd  Spbciial»  it  must  be  strid^ 
pnnnied;  and  if  the  agent  Tary  from  it,  his  act  if  rcid  aa  to  his  priii- 
dpal. 

If  AoBKT  MiSAFPUES  MoNXT  OF  HIS  PfiiNaiFAL,  it  is  a  fimad  npoa  him« 
and  if  this  be  known  to  the  party  who  receives  it,  he»  too,  is  a  par- 
ticipant in  the  breach  of  faith,  and  can  not  hold  the  mon^. 

ASUBB  OF  Trust  dobs  mot  Confeb  Akt  Pbivilbob  on  the  gnll^  pvtyf 
nor  on  those  in  privity  with  him. 

AflXKT  Employed  to  Bid  fob  Pabxioulab  Pibob  of  Land  Sold  bt 
State  has  no  aathority  to  bid  for  another  tract;  and  npon  disaffirmanoa 
of  the  act  by  the  principal,  and  an  application  before  confirmation  of  tha 
sale,  the  principal  has  a  right  to  have  the  sale  rescinded  and  the  monsj 
paid  by  the  agent  under  the  contract  refonded. 

Aobnt  Ezoeediko  his  Attthobttt  in  Maxinq  Pubobabb  is  himself  liaUs^ 
but  the  opposite  party  should  have  the  discretion  either  to  affirm,  or 
rescind  for  non-performance  of  the  conditions  of  the  sale. 

When  Equity  Dbobees  Bbscossion  of  Gontbaot,  it  places  tha  parties  as 
nearly  as  possible  in  tUOu  quo,    {Per  Clayton,  J. ) 

Whebb  Aobnt's  Authobity  is  Sfboial  and  Limited,  the  party  dealing 
with  the  agent  must  look  to  the  extent  of  Ids  power;  if  he  permits  tha 
authority  to  be  transcended,  the  loss  will  not  £aU  on  the  parly  who  gSTS 
the  authority.    {Per  Clayton,  J.) 

Apfbal  from  the  supenor  court  of  chanoexy.  The  opinion 
states  the  case. 

John  D.  Freeman^  aUomey  general^  for  the  state. 

Oe&rge  8.  Terger^  for  B.  M.  Johnson. 

By  Court,  Shabkxy,  0.  J.  B.  M.  Johnson  authorized  B.  F. 
Johnson  to  purchase  for  him  a  particular  parcel  of  land,  being 
part  of  section  thirty-two  in  township  nine,  range  four  west, 
which  was  about  to  be  sold  under  a  decree  of  the  chancery 
court,  for  default  of  payment  by  a  purchaser  from  the  state,  it 
being  part  of  the  seminary  lands.  The  agent  did  not  buy  the 
land  he  was  authorized  to  purchase,  but  bid  off  and  purchased, 
in  the  name  of  his  principal,  part  of  section  thiity-one.  He 
borrowed  money  in  the  name  of  his  principal  to  ma^e  the  cash 
payment  required  by  the  terms  of  the  sale,  and  in  his  name, 
also,  executed  bonds  to  the  state  for  the  remaining  two  thirds  of 
the  purchase  money. 

So  soon  as  B.  M.  Johnson  was  informed  of  what  had  been 
done,  he  disafi&rmed  the  contract  of  the  agent,  and  filed  a  peti- 
tion in  the  chanceiy  court  to  preyent  the  confirmation  of  the 
sale,  and  the  chancellor  thereupon  set  it  aside,  and  ordered  the 
bonds  to  be  delivered  up,  and  also  that  the  land  should  be  resold 
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aeeording  to  the  terms  of  the  original  decree.  GoTemor  Brown, 
some  time  afterwards,  filed  a  petition  that  the  order  of  rescission 
should  be  set  aside,  which  was  refused,  and  thereupon  an  appeal 
was  prayed,  which  professes  to  be  an  appeal  from  the  original 
order.  As  counsel  have  filed  a  written  agreement  that  the 
merits  of  the  case  only  shall  be  considered,  we  pass  over  objec- 
tions that  might  arise  to  the  regularity  of  the  proceedings. 

The  case  was  decided  at  last  January  term,  but  a  reargumeni 
was  granted.  It  was  then  decided  that  the  sale  was  Toid,  be- 
cause the  agent  had  exceeded  his  authority.  This  is  undoubtedly 
80.  The  authority  in  this  instance  was  particular  or  special, 
and  required  to  be  strictly  pursued.  If  the  agent  Tazy  from  an 
authority  of  this  description,  his  act  is  void  as  to  his  principal: 
Faley  on  Agency,  150.  The  agent  had  no  authority  whateyer  to 
purchase  any  part  of  section  thiriy-one,  and  the  principal  was  en- 
titled to  have  his  bonds  delivered  up.  But  the  important  question 
is.  Had  he  also  a  right  to  have  the  money  refunded  ?  If  the  con- 
tract was  absolutely  void  as  to  him,  and  it  was  his  money,  this 
would  seem  to  follow  as  a  necessary  consequence,  even  if  the 
contract  should  be  valid  as  to  the  agent.  If  the  money  is  not 
to  be  refunded,  then  the  contract  is  only  void  in  part.  This  is 
a  matter  in  which  the  state  is  concerned,  but  this  does  not  vazy 
the  principle.  Is  the  state  to  say  to  Johnson,  True,  your  agent 
exceeded  his  authority,  and  this  was  known  to  the  officers,  and 
the  contract  was  void,  but  you  must  look  to  your  agent  for  your 
money?  The  agent  states  that  he  borrowed  the  money  in  the 
name  of  his  principal.  The  validity  of  that  transaction  is  not 
now  involved.  It  may  be  that  it  was  borrowed  under  ample  au- 
thority for  that  purpose.  It  was  a  different  contract  with  a 
different  person.  We  can  not  decide  that  the  agent  exceeded 
his  authority  in  that  particular,  also,  for  that  would  be  to  pre- 
judge the  rights  of  the  lender,  who  is  not  before  us.  For  all  the 
purposes  of  this  investigation,  we  are  to  regard  B.  M.  Johnson 
as  legally  bound  for  the  payment  of  the  borrowed  money;  he 
claims  it  as  his  money,  and  the  agent  says  it  was  his.  The  cir- 
cumstance of  borrowing  can  make  no  change  in  the  principle 
which  must  govern  the  case.  It  must  stand  precisely  as  though 
B.  M.  Johnson  had  taken  the  money  from  his  pocket,  and 
placed  it  in  possession  of  his  agent  for  the  particular  purpose. 

It  is  important  to  be  kept  in  mind  that  the  seller  of  this  land 
contracted  with  B.  F.  Johnson  as  agent.  He  bid  as  agent,  and 
gave  the  bonds  as  agent,  and  made  payment  as  agent.  It  was 
impossible  for  the  officer  who  took  the  bonds  to  be  ignorant  of 
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ihe  Agenoj,  and  it  wbb  therefoxe  incumbent  on  him  to  ftTamin^ 
the  extent  of  the  aathoriiy,  and  to  know  that  the  agent  ivas  not 
exoeedingit. 

Xhen  if  it  be  true,  that  this  contract  was  void,  and  the  monej 
paid  by  the  agent  belonged  to  B.  M.  Johnson,  which  fact  waa 
known  to  the  seller,  it  wonld  seem  that  he  should  be  allowed  to 
reooYer  it  back.  It  was  a  misapplication  of  the  money  with  thtf 
knowledge  of  the  party  who  received  it.  If  an  agent  misapplies 
the  money  of  his  principal,  it  is  a  fraud  upon  him,  and  if  this 
be  known  to  the  party  who  receives  it,  he  too  is  a  participant  in 
the  breach  of  faith,  and  can  not  hold  the  money.  There  are 
many  cases  enumerated,  in  which  it  is  said  the  principal  may 
recover  back  money  paid  by  his  agent.  He  may  do  so  where  the 
eontract  has  been  rescinded:  Story  on  Agency,  sec.  436;  Smith's 
Mercantile  Law,  76, 76.  He  may  recover  property,  or  even  follow 
the  proceeds  of  properiy  improperly  sold  by  his  agent:  Story  on 
Agency,  sees.  224, 229;  Taylor  v.  Fhimer,  3  Man.  &  Sel.  662.  An 
abuse  of  trust  does  not  confer  any  privilege  on  the  party  who 
has  abused  it,  nor  does  it  confer  rights  on  those  who  claim  in 
privity  with  him.  That  is  the  case  here;  the  agent  abused  the 
trust  by  applying  money  differently  from  the  directions  of  hia 
principal,  and  uiis  misapplication  was  known:  See  Dunlap's 
Paley,  336  et  «eg.,  note  g.  This  contract  has  been  rescinded, 
and  therefore  seems  to  fall  within  the  very  language  of  Judge 
Story  above  cited.  The  effect  of  a  rescission  is  to  place  the  par- 
ties as  they  stood  before  the  contract  was  made.  The  principles 
above  referred  to  apply  in  courts  of  law;  courts  of  equity,  it  is 
said,  go  further  in  applying  them:  Stoiy  on  Agency,  sec.  230. 
This  is  a  case  in  equify,  and  the  application  is  made  to  set  aside 
a  judicial  sale,  before  that  sale  was  confirmed;  it  was  still  incom- 
plete  at  the  time  the  application  was  made,  when  it  was  compe- 
tent for  the  court  to  render  justice  to  all  parties,  by  putting  an 
end  to  the  sale  before  it  was  consummated. 

As  to  B.  M.  Johnson,  then,  the  sale  must  be  set  aside,  and 
the  actual  amoimt  of  money  paid  refunded.  But  as  to  B.  F. 
Johnson,  the  sole  was  not  void.  An  agent  who  exceeds  his  au- 
thority in  making  a  purchase  is  himself  liable.  But  the  oppo- 
site party  should  have  the  discretion  either  to  affirm,  or  rescind 
for  non-performance  of  the  conditions  of  the  sale;  and  the  eleo* 
tion  can  be  made  in  the  court  below. 

Decree  reversed  and  cause  remanded. 

Culytov,  J.  I  agree  with  the  conclusion  of  the  chief  justice 
in  this  case. 
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All  fhe  ooDii  cononr  in  the  opinion,  that  the  contract  of  pur- 
cbase  is  not  Talid  as  to  B.  M.  Johnson.  It  is  a  uniform  princi- 
ple of  a  court  of  equity,  that  when  it  decrees  a  rescission  of  a 
eontiact,  it  places  the  parties  as  nearly  as  possible  in  gUdu  qu4>. 
This  is  especially  so,  when  a  contract  is  avoided.  The  court 
endeaTors  to  place  the  parties  in  the  situation  they  respectiyely 
occupied  before  the  contract  was  entered  into :  FUtgerald  t.  Seed, 
9  Bmed.  ft  M.  103.  In  the  case  just  cited,  the  contract  was  set 
aside  by  this  court,  because  of  the  want  of  mental  capacity  in 
the  purchaser.  The  want  of  mental  capacity  to  make  a.contract, 
has  the  same  effect  with  a  want  of  power.  In  either  eyent,  the 
contract  is  invalid,  because  of  the  want  of  consent  of  those  who 
hare  legal  power  and  capacity  to  act  in  the  given  case.  When 
iho  contract  is  avoided  in  consequence  thereof,  each  parfy  is 
bound  to  give  up  all  advantage  derived  under  it.  The  duty  of 
restitution  necessarily  follows  from  the  total  dissolution  of  the 
eontmct. 

This  is  a  case  of  special  and  limited  authority,  and  the  party 
dealing  with  the  agent  must  look  to  the  extent  of  his  power» 
If  he  permits  the  authority  to  be  transcended,  the  loss  will  not 
IaII  on  the  party  who  gave  the  authority.  He  has  marked  the 
limit  to  which  he  is  willing  to  be  bound  by  his  agent,  and  the 
law  will  not  bind  him  further.  I  do  not  think  this  case  is  com- 
plicated with  the  question  of  fraud,  or  of  notice,  further  than 
the  notice  furnished  by  the  power  of  attorney  itself.  In  my 
Tiew,  it  is  a  naked  question  of  excess  of  power.  When  it  is 
dedaxed,  that  the  power  has  not  been  pursued,  the  contract  is 
not  binding  upon  the  principal,  and  if  another  person  has  gained 
any  advantage  from  the  unauthorized  act  of  the  agent,  he  must 
give  it  up. 

There  is  no  doubt  in  my  mind,  but  that  the  contract  is  bind- 
ing upon  B.  F.  Johnson,  if  the  state  chooses  so  to  regard  it;  or 
he  is  answerable  to  it  in  damages,  for  any  injury  it  may  sustain, 
by  reason  of  his  unauthorissed  act.  As  to  him  it  may  confirm 
or  set  aside  the  sale  at  pleasure,  and  as  it  may  best  accord  with 
its  interests.  As  to  B.  M.  Johnson  the  sale  is  set  aside,  and  the 
state  is  bound  to  refund  his  money  to  him,  if  the  payment  were 
in  money,  if  not,  the  value  of  what  was  paid. 

The  decree  is  reversed,  and  cause  remanded  for  further  pro- 
eeedings. 

Thachke,  J.  9  delivered  an  assenting  opinion,  but  agreed  with 
Olayton,  J.,  on  the  question  of  fraud. 
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Authority  of  Spjeoial  Aoent  must  be  Spsciallt  Puiwubd,  and  perBona 
dealing  with  him  mnst  look  to  his  powen:  Baring  y.  Pierce^  40  Am.  Dea 
734,  and  note. 

Agent  is  Pebsonallt  Liable  ok  Contbaois  nnleas  he  shows  anthority 
to  bind  principal:  OilUupie  v.  Wesson,  31  Am.  Dec.  715;  Pitman  ▼.  KhUner^  88 
Id.  469,  and  notes  to  these  cases. 

Necessity  of  Placino  Pabty  in  Statu  Quo  on  Rsscmsioir  of  CoviKaosi 
See  Fay  t.  Oliver,  40  Am.  Dec  764. 


McGeE  v.   METOAIiF  ET  AL. 

[13  SUXOBS  AMD  ITiWIH^Tli,  88S,] 
BUBXTY  18  HOT  DiSGHABOED  BY  AOBEEMENT  TO  SUSPEND  EXBODTIOH  whflrt 

no  positiyely  defined  period  was  agreed  upon  for  the  suspension,  and  th« 
direction  to  the  sheriff  was  "  not  to  execute  the  ezecation  nntU  ordered  to 
do  so,"  as  in  such  a  case,  the  time  being  indefinite,  the  stay  ooold  haT« 
been  arrested  at  any  time  that  the  surety  requested  it  to  be  done. 
Faxlitbb  of  Plaintiff  in  Execution  to  Enboll  Judgment  upon  a  forfeited 
forthcoming  bond  until  more  than  a  year  after  its  rendition,  does  not  dia- 
charge  the  surety  on  the  bond,  although  such  failure  lets  in  the  Uen  of 
younger  judgments,  which  take  all  the  principal's  property. 

Appeal  from  the  chanceiy  side  of  the  Holmes  county  cironit 
eourt.    The  opinion  states  tibe  case. 

J7.  W.  Brawn,  for  the  appellant. 

Brooke,  for  the  defendant. 

By  Court,  Thacheb,  J.  John  T.  McGee  filed  his  bill  in  chan« 
oezy  in  the  Holmes  county  circuit  court.  He  charges,  that  in 
November,  1844,  Metcalf  &  Fuller  recovered  a  judgment  for  three 
hundred  and  sixty-two  dollars  and  twenty-four  cents  against 
Oook,  and  that  in  consequence  of  his  uniting  with  Cook  in  the 
execution  of  a  forthcoming  bond,  and  its  subsequent  forfeiture,  a 
judgment  was  rendered  by  operation  of  law  against  said  Oook 
and  himself  in  April,  1845;  that  at  this  juncture  Cook  was  pos- 
sessed of  ample  means  to  respond  to  this,  as  well  as  all  other 
judgments  against  him,  but  that  by  direction  of  Fultz  and  Brooke, 
the  attorneys  at  law  of  Metcalf  &  Fuller  in  said  action  against 
Cook,  the  execution  emanating  upon  the  forthcoming  bond  was 
directed  to  be  indefinitely  held  up,  in  consideration  of  a  sum  of 
money,  or  something  else,  paid  to  them,  and  which  suspension 
of  the  execution  was  ordered  without  his  knowledge  or  consent; 
that  after  the  judgment  upon  the  forfeited  bond,  other  judg- 
ments were  obtained  against  Cook,  but  that  neither  Metcalf  & 
Fuller,  nor  their  attorneys  nor  agents,  procured  the  judgment 
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upon  the  bond  to  be  enrolled  until  the  twenty-fourth  day  of 
November,  1846,  by  which  time  judgment  against  Cook,  ob- 
tained after  Metcalf  &  Fuller's  first  judgment  against  him,  and 
enrolled  before  theirs,  had  exhausted  in  their  satisfaction  all  of 
Cook's  property,  leaving  nothing  to  respond  to  the  judgment 
upon  the  forfeited  bond;  and  that  Metcalf  &  Fuller  are  now 
pressing  another  execution,  in  the  hands  of  Swann,  sheriff  of  the 
county,  who  threatens  to  levy  the  same  upon  the  complainant^a 
property.  The  bill  makes  Metcalf  &  Fuller  and  Swann  parties, 
and  prays  for  a  perpetual  injunction  against  the  enforcement  of 
the  judgment  upon  the  forfeited  forthcoming  bond. 

Fuller  voluntarily  came  in  and  filed  his  answer  to  the  bill. 
He  denies  that  Fultz  and  Brooke  directed  a  suspension  of  the 
execution  against  Oook  by  order  either  of  Metcalf  or  himself,  or 
with  their  consent,  and  that,  as  he  is  informed,  was  only  so 
held  up  to  enable  Cook  to  take  time  to  pay  it;  that  no  consid- 
eration for  such  suspension  was  given  them  by  Cook  or  any  one 
else,  and  that  the  allegation  of  the  bill,  that  the  same  was 
ordered  in  consequence  of  the  payment  of  a  consideration  to 
Fultz  and  Brooke,  as  he  is  informed  by  Brooke,  is  unqualifiedly 
false.  The  answer  adds,  that  the  firm  of  Metcalf  &  Fuller  had 
been  dissolved  recently,  and  that  the  respondent  holds  a  power 
of  attorney  from  Metcalf,  authorizing  him  to  settle  all  the  afEaira 
of  the  firm.  To  the  answer  is  appended  the  affidavit  of  Fuller, 
certifying  that  Metcalf  has  removed  from  New  York  to  one  of 
the  western  states,  but  which  is  unknown  to  him,  and  that  Met- 
calf is  entirely  unacquainted  with  the  matters  set  up  in  the  com- 
plainant's bill. 

Upon  the  bill  and  Fuller's  answer,  and  without  service  upon 
Metcalf  or  Swann,  the  circuit  court,  upon  motion,  decreed  the 
injunction  to  be  dissolved. 

The  answer  of  Fuller  was  sworn  to  in  New  York  in  Septem- 
ber, 1847,  and  the  circuit  court  decreed  in  June,  1848.  The 
record  does  not  exhibit  any  irregularity  in  the  proceedings  of 
that  court. 

In  Newell  and  Fierce  v.  Earner  eial.,^  How.  692,  it  was  held» 
that  among  the  things  necessary  to  constitute  an  agreement  for 
extending  the  time  of  payment,  which  shall  be  sufficient  to  dis- 
charge the  surety,  are  a  consideration  for  the  extension,  and  a 
definite  period  of  extension.  Now,  without  relying  upon  the 
matter  of  consideration,  which,  however,  is  positively  sworn  not 
to  have  passed  either  between  Cook  and  Metcalf  &  Fuller,  or 
Oook  and  Fultz  and  Brooke,  the  bill  does  not  allege  that  any 
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defined  period  was  agreed  upon  for  the  saspension  of 
exeoation;  the  direction  to  the  sheriff  was,  **  not  to  ezeonte  the 
execution  on  til  ordered  to  do  so."  The  time  being  indefinite, 
the  stay  could  have  been  arrested  at  any  time  that  the  surety 
requested  it  to  be  done.  Such  delay  as  this  has  been  frequently 
held  not  to  prejudice  a  sureiy:  Wade  t.  Staunton^  5  How.  631; 
Melion  t.  Howard,  7  Id.  108;  Johrmon  t.  Planienf  Bank^  4  Smed. 
ft  M.  166  [43  Am.  Dec.  480];  Patfne  y.  Commercial  Bank  of 
NalcheB,  6  Id.  24;  Eaynes  y.  CtmngUm,  9  Id.  470;  Baine  y.  WSOr 
tamsy  10  Id.  113;  Union  Bank  of  Ihnnessee  y.  Oovan,  Id.  838. 

In  the  case  of  Ftckens  y.  Mrmey  eial.,1^  Smed.  k  M.  468, de- 
cided at  this  term  of  the  court,  the  question  was,  whether  the 
failure  of  the  plaintiff  in  an  execution  at  law,  to  haye  the  judg- 
ment upon  a  forfeited  forthcoming  bond  enrolled  according  to 
the  statute,  discharges  the  surety  in  the  bond,  when  such  failure 
lets  in  the  lien  of  younger  judgments,  which  take  all  the  princi- 
pal's property.  By  analogy  to  the  principle  decided  in  Jchnr 
mm  y.  The  Planiers'  Bank,  4  Smed.  &  M.  171  [43  Am.  Dec.  480], 
and  CoJiea  et  oZ.  y.  Com.  Sinking  Fund,  7  Id.  441,  we  then  held, 
that  the  surety  was  not  thereby  discharged.  These  oases  coyer 
that  point  as  it  is  made  in  this  case. 

From  the  foregoing,  it  follows,  that  the  drouit  court  might 
haye  decreed  the  dissolution  of  the  injunction,  eyen  for  want  of 
equity  upon  the  face  of  the  bill. 

The  decree  is  affirmed. 

FoBBiABAVGx  ov  duEDixoB  TO  Entobcb  Ezboution  AOAUm  PBnrOIPAL, 
effect  of,  on  surety *8  rights:  See  Blantiford  ▼.  Barger,  33  Am.  Dec  519;  Sneed 
y.  White,  20  Id.  175.  Promises  for  delay  for  an  oncertain  time  will  not  dis- 
charge the  snrety:  Chrdner  ▼.  Wataon,  13  IlL  352;  and  an  agreement  for  an 
extension  of  time  to  disoharge  a  surety  must  not  only  be  yalid  and  binding  in 
law,  but  the  time  of  the  extension  must  be  definite  and  precisely  fixed:  WiU- 
ioflw  T.  OovUhud,  10  OsL  427»  both  citing  the  principal  case. 


Mathews  v.  C: 

[12  Smbdzb  and  Mabsball,  505.] 

QuJOLAwrr,  Drnixmov  or. — A  gnaranty,  in  its  enlaiged  sense,  is  a  prom* 
Ise  to  answer  for  the  payment  of  some  debt,  or  the  performance  of  some 
duty,  in  the  case  of  the  failure  of  another  person,  who  is  in  the  first  in* 
stance  liable. 

OoRTBACT  18  NOT  A  GUARANTY  WHEN  one  guarantees  to  pay  a  certain 
sui%  and  at  a  certain  day,  for  and  on  account  of  a  third  person,  as  it  is 
ao  original  and  primary  undertaking  to  pay  a  certain  snm  on  a  certain 
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day.    It  ii  not »  ooUateral  tmdertakiiig,  bat »  oontnust  with  tiio  pn^Mb 
and  no  notioe  of  any  kind  la  neoeaaazy. 
Nonai  or  AoaKFTAVca  of  Ovabahtt  and  of  Kok-patbixnt  by  the  debtor  ia 
not  neceeaaiy  where  the  guaranty  waa  to  pay  »  partioolar  anm  »t »  par* 
ticnlar  tine. 

Ebbob  from  the  Hrncbi  oonnly  oizoiiit  court.  The  opinion 
fltates  the  case. 

Huk^iisan  and  Ihreeman,  for  the  plaintifr  in  etxor. 

Charlea  8cM,  centra. 

By  Court,  Sbabxet,  0.  J.  This  action  ttbb  fonnded  on  an 
instrument  in  the  following  words:  "Mr.  Isaac  Chxismany  I 
will  guarantee  the  payment  to  yon  of  six  hondred  and  twenty- 
fire  doUarSy  in  treastixy  warrants,  to  be  paid  on  or  before  the 
twentieth  day  of  Angost,  on  and  for  account  of  Mr.  James 
Wade.    Jnly  13, 1844.    James  E.  Mathews." 

The  declaration  contains  seven  counts.  The  plaintaff,  how- 
ever, discontinued  as  to  the  second,  third,  sixth,  and  seventh 
counts,  and  the  demurrers  to  the  others  were  overruled,  and  the 
case  comes  up  to  test  the  correctness  of  the  decision  ovexniling 
the  demurrers. 

The  first  count  sets  out  the  instrument,  and  avers,  that 
thereby  defendant  became  liable  to  pay  according  to  the  tenor 
and  effect  of  the  instrument,  and  his  failure  to  do  so.  The 
fourth  count  also  sets  out  the  instrument,  and  avers  that  it  was 
then  and  there  delivered  by  defendant,  in  consideration  that 
the  plaintiff  did  then  and  there,  at  the  special  instance  and 
request  of  defendant,  loan  and  advance  to  the  said  James  Wade 
the  sum  of  six  hundred  and  tweniy-five  dollars,  in  treasury 
warrants,  by  means  whereof  defendant  became  liable,  etc.  The 
fifth  count  avers  that  Wade  was  then  and  there  indebted  to  the 
plaintiff  in  the  sum  of  six  hundred  and  twenty-five  dollars,  in 
treasury  warrants,  and  that  defendant,  in  consideration  of  the 
indebtedness,  and  of  forbearance  imtil  the  twentieth  of  August, 
made  his  written  promise  to  pay  the  sum  specified  on  the  twen- 
tieth of  August,  for  and  on  accotmt  of  said  Wade.  It  also 
avers  that  the  forbearance  was  given,  that  Wade  has  not  paid, 
and  that  defendant  had  due  notice,  whereby  he  became  liable, 
etc. 

The  objection  to  the  first  count,  set  down  as  cause  of  de« 
murrer,  is,  that  it  avers  no  facts  showing  defendant's  liabililyy 
nor  does  it  contain  any  averment  of  a  promise.  The  causes  of 
demurver  to  the  fourth  count  are,  that  it  states  no  cause  of 
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aotion,  no  consideratioii,  and  contains  no  avennent  of  an  cm- 
mimpsii;  and  to  the  fifth  count  the  same  canses  were  assigned. 

The  case  might  yeiy  well  be  made  to  rest  on  the  sufficiency 
of  the  fourth  count,  which  certainly  contains  a  statement  of  a 
good  cause  of  action.  It  sets  out  the  contract  as  an  entire  trans- 
action, consummated  at  the  same  time  the  loan  was  made,  in 
consideration  of  which  loan,  the  defendant  then  and  there  exe- 
cuted the  instrument.  The  contract  set  out  is  this:  Mathews 
says  to  Chrismau,  ''If  you  will  loan  Wade  six  hundred  and 
tweniy-fiye  dollars,  I  will  give  you  my  written  promise  to  pay 
it  by  the  twentieth  of  August;"  whereupon  the  loan  was  made, 
and  the  written  promise  given.  It  certainly  requires  no  argu- 
ment to  prove  that  Ghrisman  could  recover  on  such  a  contract. 
But  it  is  believed  that  the  demurrer  was  also  misconceived  as  to 
the  other  counts. 

The  case  has  been  elaborately  argued  for  the  plaintiff  in  error, 
on  the  construction  of  the  contract.  It  has  been  insisted,  tiiat 
it  is  a  commercial  guaraniy,  and,  as  such,  that  it  was  incumbent 
on  the  pariy  to  whom  it  was  made  to  give  notice  of  its  accept- 
ance, and  also  to  give  notice  of  non-payment  by  the  debtor.  A 
gnaraniy,  says  Chancellor  Kent,  in  its  enlarged  sense,  is  a  prom- 
ise to  answer  for  the  payment  of  some  debt,  or  the  performance 
of  some  duiy,  in  the  case  of  the  failure  of  another  person,  who 
in  the  first  instance  is  liable:  3  Kent,  121.  This  definition  seems 
(o  cut  off  the  inquiry  at  the  threshold,  inasmuch  as  no  indebt- 
edness of  Wade  is  shown  by  the  pleadings,  or  by  the  contract. 
It  was  an  agreement  to  pay  on  account  of  Wade,  but  whether  on 
account  of  a  pre-existing  debt,  or  a  debt  which  was  to  be  con- 
tracted by  Wade,  does  not  appear;  nor  does  it  appear  whether 
Wade  is  liable  at  all.  Proof  might  have  shown  such  a  case* 
but  certainly  the  pleadings  do  not.  Bef  erence  is  made  to  a  class 
of  cases  which  establish  the  principle  that  in  commercial  guar- 
anties notice  of  acceptance  and  of  non-payment  must  be  given 
to  the  guarantor,  but  no  case  is  cited  which  holds  an  instru- 
ment like  this  to  be  such  a  gnaraniy.  The  case  of  Edmond' 
iton  V.  Drake,  6  Pet.  624,  was  on  a  letter  of  credit  addressed 
by  a  merchant  in  Charleston  to  a  mercantile  house  in  Havana, 
in  favor  of  one  about  to  sail  for  the  island  of  Cuba  for  purposes 
of  speculation.  It  was  but  an  authority  to  give  credit  in  future; 
and  the  case  of  Douglass  v.  Beynolds,  7  Id.  118,  was  of  a  similar 
ehaiacter,  addressed  by  certain  citizens  of  this  state  to  a  com- 
mercial  house  in  New  Orleans,  to  aid  the  party,  in  whose  favor  it 
was  drawn,  in  his  business  operations,  by  extending  to  him 
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cfedit  and  cash  advances.  The  case  of  Lee  v.  Dick,  10  Pet.  482, 
was  also  on  a  letter  of  credit,  guaranteeing  the  payment  of  a  debt 
to  be  thereafter  contracted,  in  case  credit  should  be  given.  The 
declaration  averred  that  a  draft  was  drawn  by  the  person  in  whose 
favor  the  letter  was  given,  and  accepted  on  the  strength  of  the 
guaranty.  In  such  cases  it  was  held,  that  notice  of  acceptance 
was  necessary;  and  the  case  of  Adams  v.  Jones,  12  Pet.  207,  was 
also  on  a  letter  of  credit,  addressed  to  a  person  and  authorizing 
future  credit  to  be  given.  The  case  only  decides,  that  in  such 
cases  notice  must  be  given  of  the  acceptance  of  the  guaraniy, 
and  that  credit  has  been  given  on  the  strength  of  it.  The  case 
of  AUen  v.  BigMmere,  20  Johns.  865  [11  Am.  Dec.  288],  is  cited, 
bat  it  certainly  goes  to  establish  a  doctrine  that  defeats  the  pur- 
pose for  which  it  was  cited.  It  was  an  action  on  a  guaraniy  of 
payment  of  a  promissory  note,  in  these  words  indorsed  on  the 
note:  ''For  value  received,  I  sell,  assign,  and  guarantee  the 
payment  of  the  within  note  to  John  Allen  or  bearer."  It  was 
h^d  that  proof  of  demand  and  notice  was  not  necessary,  because 
it  was  an  absolute  undertaking  that  the  maker  should  pay  the 
note. 

The  case  of  WUliams  v.  Statan,  5  Smed.  &  M.  847,  was  also  on 
a  letter,  undertaking  to  become  responsible  in  case  certain 
credit  should  be  given;  there  it  was  held  that  notice  was  neces- 
sary. The  principle  decided  by  these  cases  is  too  well  settled 
to  be  doubted;  it  is  admitted  to  the  fullest  extent.  But  is  the 
oontract  here  sued  on  a  letter  of  credit  ?  Certainly  not;  it  bears 
no  resemblance  to  a  commercial  guaranty.  It  is  not  an  under- 
taking to  be  responsible  for  a  debt  to  be  afterwards  contracted^ 
or  that  another  will  pay  a  debt  already  existing;  but  it  is  an 
original  and  primary  tmdertaking  to  pay  a  certain  sum  on  a  cer- 
tain day.  It  is  not  a  collateral  undertaking,  but  a  contract  with 
the  payee,  and  no  notice  of  any  kind  was  necessary.  In  sup- 
port of  this  position,  the  following  authorities  are  cited :  JUen 
V.  Bighimere,  20  Johns.  366  [11  Am.  Dec.  288];  Thrasher  v. 
Ely,  2  Smed.  &  M.  189;  Wren  v.  Fearce,  4  Id.  91;  3  Kenfs 
Oom.  121-128;  Hough  v.  Gray,  19  Wend.  202;  MiUer  v.  Gaston, 
2  HiU  (N.  T.),  188. 

But  even  if  it  was  but  a  guaranty,  it  would  fall  within  the  ex- 
oeption  to  the  general  rule,  because  it  was  a  guaranty  to  pay  a 
particular  sum  at  a  given  time.  It  was  not  an  indefinite  promise 
either  as  to  amount  or  time  of  performance.  The  party  knew 
what  he  had  contracted  to  pay,  and  when  it  was  to  be  paid; 
and  it  was  his  business  to  see  that  the  amount  was  paid.    The 


128  Whttesides  v.  Thurlkill.  [Min. 

declaration  then   is   snffioienty  and   the   judgment  must   be 
afBimed. 

NonOS  OW  ACX3IFTAN0B  OF  QVASkAHTr  Ann  OF  NON-PATMXNT,  NXOUSITT 

OF:  See  FeUowa  ▼.  Prentisa^  45  Am.  Deo.  484,  and  note;  WhiUmT,  Mean,  IcL 
233,  and  note. 


WmTESIDES  V.  ThUBLEIIiL. 

[12  BXZDKS  AMD  MAmHAT.Ti,  S99.] 

Bt  Common  Law,  a  Carrier  of  Coods  is  EEOABDEn  ab  ax  Insurer,  and 
Is  held  aoconntable  for  any  damage  or  lose  to  them,  unless  from  hievitablo 
accident,  which  is  the  same  thing  with  the  act  of  God,  or  of  the  pnblio 
enemy;  bat  the  party  may  limit  this  oommon-law  liability  by  smpieis 
siipolation  in  his  oontnMJt. 

LoBB  BY  Collision  Comes  within  Exception  of  *'  Danobbs  of  the  Biyxb,'* 
if  the  loss  arose  withoat  any  fault  on  the  defendant's  part,  or  that  of  tho 
hands  upon  his  boat;  but  if  they  had  been  guilty  of  negligence,  or  mlj^ 
have  prevented  the  loss  by  the  exercise  of  reasonable  skill  and  dlUganoa. 
then  the  defendant  would  be  liable. 

Ebbob  from  the  Itawamba  county  circuit  court  The  opinion 
states  the  case. 

B.  Davis,  for  the  plaintiff  in  error. 

By  Court,  Clayton,  C.  J.  This  was  an  action  in  the  ciroint 
court  of  Itawamba  couniy  to  recoyer  damages  for  injury  dona 
to  thirty  bales  of  cotton,  shipped  by  Thurlkill  upon  a  flat-boat 
belonging  to  Whitesides.  The  bill  of  lading  was  in  the  usual 
form,  agreeing  to  deliver  the  cotton  in  Mobile  in  good  order, 
the  dangers  of  the  river  excepted.  The  boat  was  descending 
the  river  belo.w  Dunopolis,  in  the  night,  when  a  steamboat,  lik^ 
wise  going  down,  struck  the  flat-boat,  knocked  off  some  of  the 
planks,  and  sunk  it.  The  cotton  was  recovered  and  sent  to 
Mobile,  but  in  a  damaged  condition. 

The  question  is  as  to  the  liability  of  the  carrier.  The  court 
charged  the  jury:  1.  **  That  the  defendant  is  liable,  unless  the 
loss  was  occasioned  by  inevitable  accident,  and  that  by  inevita- 
ble accident  the  law  means  such  accident  or  casualiy  as  no 
human  foresight  could  have  guardiBd  against." 

2.  "That  if  the  jury  believe  that  defendant  could  have 
avoided  the  loss  by  keeping  up  larger  or  better  lights,  or  1^^ 
keeping  the  boat  nearer  the  shore,  or  by  changing  her  course  or 
position  at  the  time,  then  he  is  liable." 

8.  "  The  exception  in  the  blQ  of  lading  of  '  the  dangem  of 
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4hd  xiTcor/  does  not  embrace  a  loss  oocasioned  by  a  ooUinion 
which  might  have  been  avoided  bj  human  foresight." 

4.  "  That  if  the  loss  occurred  from  an  accident  against  which 
oo  human  skill,  prudence,  or  foresight  could  have  guarded, 
then  the  defendant  would  not  be  liable." 

The  correctness  of  these  charges  is  to  be  determined. 

Bj  the  common  law,  a  carrier  of  goods  is  regarded  as  an  in* 
Burer,  and  he  is  held  accountable  for  any  damage  or  loss  to 
ihem,  unless  from  inevitable  accident,  which  is  the  same  thing 
with  the  act  of  Gt>d,  or  of  the  public  enemy:  New  Jersey  Steam 
Nav.  Co.  V*  Merchants  Bank,  6  How.  381;  NcoIy.  Saunderson,  2 
8med.  &  M.  676  [41  Am.  Dec.  609].  But  the  party  may  limit 
and  narrow  down  this  common-law  liability,  by  express'  stipu- 
lation in  his  contract.  The  exception  of  the  *'  dangers  of  the 
river,"  is  one  instance  of  this  limitation.  In  Neal  v.  Saundenon^ 
Id.  678  [41  Am.  Dec.  609],  the  court  said:  ''  This  exception  has 
the  effect  to  exempt  the  carrier  from  losses  arising  not  only 
from  natural  causes,  but  from  accidents  which  are  usually.con- 
fiidered  as  peculiar  to  the  river."  The  term  "  perils  of  the  sea," 
has  been  held  to  include  losses  by  collision  of  two  ships,  where 
no  blame  is  imputable  to  the  injured  ship:  Story  on  Bail.  830. 
But  if  the  loss  be  directly  and  immediately  occasioned  by  the 
ignorance  or  inattention  of  the  master  and  mariners,  it  is 
not  deemed  a  loss  by  the  perils  of  the  sea.  Hence  it  is,  that 
if  the  loss  occurs  by  a  peril  of  the  sea,  which  might  have  been 
avoided  by  the  exercise  of  any  reasonablo  skill,  or  diligence,  at 
the  time  when  it  occurred,  it  is  not  deemed  to  be  in  the  sense  of 
the  phrase,  such  a  loss  by  the  perils  of  the  sea  as  will  exempt 
{he  carrier  from  liability,  but  rather  a  loss  by  the  gross  negli- 
gence of  the  party:  Id.  331.  These  special  stipulations  are  not 
held  to  exempt  the  parties  for  losses  arising  from  willful  mis- 
conduct, gross  negligence,  or  want  of  ordinary  care:  New  Jer^ 
gey  Steam  Nov.  Co,  v.  Merchants'  Bank,  6  How.  383. 

By  comparing  the  charges  given  in  the  court  below  with  what 
is  here  stated,  it  will  be  readily  seen  that  the  law  was  laid  down 
with  too  much  stringency  against  the  defendant  below.  The  first 
charge  especially  enforced  all  the  rigor  of  the  common-law  rule, 
without  any  modification  growing  out  of  the  exception  of  **  ine 
dangers  of  the  river." 

Instead  of  this,  the  jury  should  have  been  told  that  the  de- 
fendant was  not  liable,  if  the  loss  arose  without  fault  on  his 
part,  or  that  of  the  hands  upon  his  boat;  but  if  they  had  been 
guilty  of  negligence,  or  might  have  prevented  the  loss  by  the 
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exercise  of  reaeonable  skill  and  diligence,  then  he  wonld  be 
liable. 

The  parties  must  have  intended  something  by  the  exception. 
The  object  was  to  modify  the  responsibility  imposed  by  the 
common  law,  and  to  diminish  the  risk  of  the  carrier.  This  was 
lawful.  The  effect  of  th^  modification,  as  indicated  by  preyi- 
ons  decisions,  is  shown  by  what  is  stated  above. 

The  case  of  Oilmore  el  aL  v.  Carman,  1  Smed.  &  M.  279  [40 
Am.  Dec.  96],  may  seem  to  stand  opposed  to  this  conclusion. 
We  do  not  mean  to  interfere  with  the  point  there  decided,  that 
a  loss  occasioned  by  fire  upon  a  steamboat  is  not  within  the  ex- 
ception of  the  dangers  of  the  river.  The  attention  of  the  court 
was  there  directed  to  the  facts  before  it,  and  the  general  expres- 
sions must  be  taken  in  connection  with  the  facts. 

For  the  error  in  the  charge  of  the  court,  the  judgment  will 
be  reversed  and  a  new  trial  awarded. 


Common  Caxbxeel,  ma  Power  to  Limit  his  Liabiltft:  See  HoUiiterT, 
NowUn,  32  Am.  Dec  455,  and  the  note  to  Cole  ▼.  Ooodwin,  Id.  470,  disoim- 
ing  tbia  subject  at  length.  The  principal  case  ia  cited  on  the  point  as  to  the 
power  of  a  carrier  to  exempt  himself  from  liability,  in  Railroad  Co,  t. 
Lockwoody  17  Wall.  371;  McMiUan  v.  M.  8.  A  N.  I.  R.  R,  Co.,  16  Mich. 
116. 

Ck>LLi8iON8  ABB  Pbbiu  OF  THB  Sbab,  WHEN:  See  note  to  Van  Hem  r, 
Taylor,  41  Am.  Deo.  282. 


Andebson  v.  Hill. 

[13  Skxdu  AiTD  Mawihat.t.,  679.1 

Whbbb,  on  Publio  Salb  of  Town  Lots,  it  is  in  proof  that  a  certain  lot 
extending  to  the  Tombigbee  river  was,  on  the  day  of  sale,  reserved  as  a 
depot  for  a  railroad,  which  was  to  have  its  terminus  at  that  point,  and 
the  lot  bought  by  the  defendant  and  other  lots  similarly  situated  were 
regarded  at  the  sale  as  front  business  lots,  and  consequently  brought 
higher  prices,  and  afterwards  the  railroad  was  abandoned  and  the  lot 
intended  for  the  depot  was  sold  out  in  small  lots,  covered,  at  the  time  of 
the  trial,  with  cotton-sheds,  cutting  off  from  the  river  the  lots  purchased, 
and  making  it  a  back  instead  of  a  front  lot,  causing  it  to  greatly  de- 
preciate in  value,  these  facts  would  justify  and  require  a  court  of  equi^ 
to  rescind  the  contract,  and  will  form  a  good  defense  to  an  action  on  a 
writing  obligatory  given  for  the  price. 

Defense  of  Fraud  in  a  Contract  of  Sale  mat,  apart  from  and  inde- 
pendent of  any  defect  of  title,  be  made  in  an  action  for  the  price  of  the 
land,  although  the  defendant  has  not  been  evicted  or  disturbed  in  the 
possession  of  his  lot. 

Where  there  were  No  Exceptions  to  the  Charges  of  the  Court,  at 
the  time  they  were  given,  but  after  the  motion  for  a  new  trial  was  ow 
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nilad  the  tettiiiiony  and  chftrges  of  the  court  were  set  out,  and  the  bill 
of  exceptions  says,  "and  therefore  the  jorj  retnmed  a  verdict  for  the 
defendant,  to  all  of  which  the  plaintiff  excepts,"  this  does  not  amount 
to  anything  more  than  an  exception  to  the  refosal  to  grant  a  new  trial, 
becanse  not  reserved  or  taken  until  after  the  verdict;  and  the  instructions 
can  not  therefore  be  reviewed. 

Ebrob  from  the  Monroe  couniy  circuit  conrt. 

Adam  O.  Smith,  for  the  plaintiff  in  error. 
Chod  cmd  Burnett,  cofUra. 

By  Court,  Clayton,  J.  This  was  an  action  of  debt  brought 
upon  a  writing  obligatory,  given  for  the  purchase  of  a  town  lot, 
at  the  public  sale  of  lots,  in  the  town  of  Aberdeen.  The  de- 
fense is  fraud  and  failure  of  consideration^  In  many  respects 
the  case  is  like  that  of  Anderson  t.  Burnett,  5  How.  165  [85  Am. 
Dec.  425],  and  Bell  v.  Henderson,  6  Id.  811,  which  grew  out  of 
sales  of  lots  in  the  same  town.  The  advertisements,  and  the 
vague  general  representations,  were  there  held  not  to  amount 
to  fraud,  because  they  related  to  matters  open  to  the  examina- 
tion of  all  persons,  and  about  which  they  could  form  their  own 
conclusions. 

But  there  is  one  feature  in  this  case  different  from  the  others. 
It  is  in  proof  that  a  lot  extending  to  the  Tombigbee  river  was, 
on  the  day  of  sale,  reserved  as  a  depot  for  the  railroad,  which 
was  to  have  its  terminus  at  that  point,  and  that  the  lot  858,  for 
which  this  note  was  given,  adjoined  the  depot  lot,  which  was 
situated  between  it  and  the  river.  This  lot  858,  and  others 
similarly  situated,  were  regarded  at  the  sale  as  front  business 
lots,  and  consequently  brought  higher  prices  than  they  would 
otherwise  have  done.  Afterwards  the  railroad  was  abandoned, 
and  the  lot  which  had  been  reserved  for  the  depot  was  sold  out 
by  the  trustees  in  small  lots,  which  were  covered  at  the  time  of 
the  trial  with  cotton-sheds,  which  cut  off  the  lot  858  from  all 
direct  communication  with  the  river,  and  made  it  a  back  instead 
of  a  front  lot.  It  had,  consequently,  greatly  depreciated  in 
value,  and  was  worth  scarcely  one  twentieth  of  the  original 
price.  We  think  this  would  have  justified  and  required  a 
rescission  of  the  contract  by  a  court  of  equity:  DoneUon  v. 
Weakley,  8  Terg.  178.  The  very  object  for  which  the  lot  was 
purchased  was  defeated  by  the  act  of  the  plaintiff.  There  is  no 
r&llroad  or  depot,  and  the  lot  is  shut  out  from  the  river,  so  that 
it  is  no  longer  regarded  as  a  business  lot,  according  to  the  tes- 
timony. 
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But  it  is  Baid,  the  party  has  not  been  evicted  or  disturbed  in 
his  possession  of  the  lot,  and  can  not,  therefore,  defend  at  law. 
That  is  certainly  the  rule  where  the  defense  attempted  is  a 
failure  of  consideration  from  defect  of  title:  Hoy  et  al.  t.  Talia- 
ferrOf  8  Smed.  &  M.  740.  But  where  the  defense  set  up  is 
fraud  in  the  contract  of  sale,  apart  from  any  defect  of  title,  and 
independent  of  it,  there  the  defense  may  be  made  in  an  action 
upon  the  instrument:  Barringer  v.  Netiyil,  1  Smed.  &  M.  22; 
Brewer  v.  Harris,  2  Id.  84  [41  Am.  Dec.  587];  EUis  v.  MarHn^ 
Id.  187. 

The  jury  found  a  yerdict  for  the  defendant.  There  were  no 
exceptions  to  the  charges  of  the  court,  at  the  time  they  were 
given;  but  after  the  motion  for  a  new  trial  was  oyerruled,  the 
testimony  and  charges  of  the  court  were  set  out,  and  the  bill  of 
exceptions  says,  **  and  therefore  the  jury  returned  a  yerdict  for 
the  defendant;  to  all  of  which  the  plaintiff  excepts."  This  did 
not  amount  to  anything  more  than  ah  exception  to  the  refusal  to 
grant  a  new  trial,  because  not  reserved  or  taken  until  after  the 
verdict.  Smedes'  Dig. ,  Bill  of  Excep. ,  sec.  4.  The  instructions 
can  not  therefore  be  reviewed. 

We  think  the  verdict  was  in  accordance  with  the  testimony, 
and  with  the  law  as  herein  stated,  and,  therefore,  direct  that  it 
bea£Srmed. 

Judgment  affirmed. 

Fraud  of  Vendor,  Vekdxb  Rblisvxd  on  Ground  or,  in  Equity,  whsni 
See  CuLlum  v.  Branch  Bank,  37  Am.  Dec.  725,  and  note;  Ingram  v.  Morgan,  40 
Id.  626,  and  note.  The  principal  case  was  cited  in  Johnson  v.  Joiies,  13  Smed. 
ft  M.  582,  to  the  point  that  a  vendee  may  defend  at  law  for  any  fraud  in  the 
contract  of  sale  apart  from  and  independent  of  any  defect  in  the  titlei 

OaiEcnoN  NOT  Takkn  at  tkk  Trial,  and  not  preeented  to  the  coort,  oaa 
not  be  Bostained:  State  v.  Morgan,  47  Am.  Dec  329;  Clark  v.  SUUe,  40  Id.  481| 
HeweUT.  Buck,  35  Id.  243.  The  principal  case  was  cited  in  Drake  v.  Surgei, 
M  Miss;  487t  to  the  point  that  an  objection  to  instmotions  taken  for  thefint 
time  on  a  motion  for  a  new  trial  will  not  be  considered. 


Sands  v.  Robison. 

[12  Smkdss  and  Mabsball.  704.] 

No  Oath  ov  Sbcrrot  is  Required  from  Grand  Jurors  m  to  wiiat  tniit- 
pires  among  them  in  the  discharge  of  their  office. 

OoMPKTBNGY  OF  Grand  Jurors  TO  Testift  is  peculiarly  a  matter  of  discre- 
tion with  the  court  to  discriminate  as  to  it;  and  in  an  action  of  slander, 
grand  jurors  are  competent  to  testify  to  the  uttering  of  the  suppoaed 
•Underous  words  before  them,  while  officiating  as  grand  jurors. 
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Im  ah  Action  ot  Slaitdsb,  where  the  defendant,  a  justice  of  the  peMse,  toI- 
vntBrfly  itited  before  the  grand  jury  the  charge  against  the  plaintiff,  as 
haTing  repeatedly  come  to  him  as  a  mmor,  the  occasion  on  which  the 
words  were  spoken  famishes  a  prima  fade  excuse  for  their  haying  been 
spoken,  and  it  falls  upon  the  plaintiff  to  show  that  the  occasion  was  only 
naed  as  a  colorable  pretense,  and  to  establish  express  malice  in  the  de- 
fendant. 

Sbsob  from  the  Monroe  county  circuit  court.    The  opinion 
states  the  case. 

Chodwin  and  Sale,  and  Ligon,  JUndday^  and  Copp,  for  the 
plaintiff  in  error. 

Davis  and  8.  Adams,  contra. 

By  Court,  Thagheb,  J.  Thi^  is  an  action  of  slander,  in  which 
the.  jury  found  for  Bobison,  the  plaintiff  below,  one  thousand 
dollars  damages. 

The  competency  of  certain  grand  jurors  to  testify  to  the  utter- 
ing of  the  supposed  slanderous  words  before  them,  while  offi« 
ciating  as  grand  jurors,  was  objected  to  upon  the  trial. 

In  this  state,  no  oath  of  secrecy  is  required  from  grand  jurors, 
as  to  what  transpires  among  them  in  the  discharge  of  their  office. 
The  question  then  is,  whether,  by  the  policy  of  the  law,  com- 
munications to  them,  etc.,  are  to  be  deemed  privileged. 

It  would  certainly  be  a  great  breach  of  duty  for  a  grand  juror, 
while  the  inquest  was  in  session,  to  disclose  the  business  of 
that  body,  by  means  whereof  persons  accused  and  not  yet 
arrested  might  make  their  escape,  or  take  other  measures  to  de- 
feat the  course  of  public  justice.  Indeed,  in  a  certain  state  of 
case,  a  grand  juror  might  thereby  render  himself  liable  to  a 
criminal  charge  as  an  accessary,  after  the  fact,  in  the  commis- 
sion of  a  crime.  So,  as  many  charges  are  confided  to  that  body 
against  individuals,  which,  for  want  of  sufficient  proof,  or  from 
want  of  foundation  in  fact,  do  not  mature  to  a  presentment  or 
indictment,  common  prudence  and  charity,  and  a  regard  for  the 
peace  of  society  and  innocent  men's  reputations,  imperatively 
should  close  the  mouths  of  grand  jurors,  as  to  their  proceedings, 
after  the  expiration  of  their  session.  It  is  the  interest  of  all 
good  citizens  to  observe  this  rule,  in  order  to  secure  freedom  of 
deliberation  and  opinion,  which  would  be  to  a  great  extent  im- 
paired if  the  occurrences  of  a  session  were  afterwards  made  the 
subject  of  comment  and  loose  and  malicious  conversation.  In- 
deed, thus  a  grand  juror  might  well  subject  himself  to  an  action 
of  slander.  But  ihe  policy  of  the  law  was  never  designed  to 
injure  or  punish  the  innocent,  or  to  obstruct  the  course  of  jus* 
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lice;  nor  can  that  role  be  upheld,  by  which  a  grand  juiy  room 
shall  be  converted  into  an  occasion  for  the  safe  and  irresponsible 
utterance  of  false  and  malicious  slander  against  upright  and 
honorable  citizens:  Euidekoper  v.  Cotton,  3  Watts,  56.  Hence 
it  will  be  seen  that  so  much  depends  upon  time  and  circum- 
stances, that  the  competency  of  a  grand  juror  to  testify  is  pecu- 
liarly a  matter  of  discretion  with  the  court  to  discriminate  as  to 
it.  In  the  present  case  we  see  no  valid  objection  to  the  compe- 
tency, since  the  subject-matter  of  their  evidence  had  been 
already  disclosed,  and  it  was  for  the  good  of  both  plaintiff  and 
defendant  that  the  merits  of  the  afhir  should  be  fully  exposed. 

The  principle  by  which  the  finding  in  this  instance  may  be 
safely  tested  is  laid  down  by  Chief  Justice  Shaw  of  Massachu* 
setts,  in  Bradley  v.  HeaOi,  12  Pick.  163  [22  Am.  Dec.  418].  He 
says:  '*  Where  words,  imputing  misconduct  to  another,  are 
spoken  by  one  having  a  duty  to  perform,  and  the  words  are 
spoken  in  good  faith,  and  in  the  belief  that  it  comes  within  the 
discharge  of  that  duty,  or  where  they  are  spoken  in  good  faith 
to  those  who  have  an  interest  in  the  communication,  and  a  right 
to  know  and  act  upon  the  facts  stated,  no  presumption  of  malice 
arises  from  the  speaking  of  the  words,  and  therefore  no  action 
can  be  maintained  in  such  cases,  without  proof  of  express  malice. 
If  the  occasion  is  used  merely  as  a  means  of  enabling  the  party 
uttering  the  slander  to  indulge  his  malice,  and  not  in  good  faith 
to  perform  a  duty  or  make  a  communication  useful  and  bene- 
ficial to  others,  the  occasion  will  furnish  no  excuse : "  Bromage 
v.  Frosser,  4  Bam.  &  Cress.  247;  Stark,  on  Slander,  200. 

The  defendant  below  was  a  justice  of  the  peace  of  the  couniy, 
and  he  stated  the  charge  against  the  plaintiff,  as  having  repeat- 
edly come  to  him  as  a  rumor.  This  he  stated  voluntarily  to  the 
grand  juiy.  No  prosecution  ensued  for  the  want  of  evidence, 
or  other  reasons  which  do  not  appear. 

It  is  the  duiy  of  every  citizen,  and  more  especially  of  justices 
of  the  peace,  even  without  the  statutes  requiring  them  so  to  do, 
to  prosecute,  in  every  legal  mode,  persons  who  have  within  their 
knowledge  been  guilty  of  crimes  or  misdemeanors.  The  occa- 
sion, therefore,  on  which  the  words  were  spoken  furnishes  a 
prima  facie  excuse  for  their  having  been  spoken.  It  fell,  then, 
upon  the  plaintiff  below  to  show  that  the  occasion  was  only 
used  as  a  colorable  pretense,  and  to  have  established  express 
malice  in  the  defendant.  The  only  ground  for  proof  of  this, 
was  that,  on  some  previous  occasion,  the  plaintiff  had  exacted 
qpeoie  from  the  defendant  in  the  payment  of  a  debt.    The 
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present  record  does  not  disclose  enough,  in  onr  opinion,  to 
justify  the  finding  of  the  jury. 

The  judgment  is  reversed,  and  a  new  trial  awarded. 

Gbound  of  Policy  of  Swearing  Grand  Jurors  to  SsoaaoT:  See 
8iaU  ▼.  Broughtotif  45  Am.  Deo.  507. 

Express  Malics  must  be  Shown  in  Action  of  Slander,  where  the 
words  were  spoken  in  the  exercise  of  a  duty  or  for  good  motlyes:  IhrU  t. 
Starke,  33  Am.  Deo.  536. 

Words  Privileged  because  Spoken  in  Judicial  Proceeding,  so  as 
not  to  be  actionable,  when:  See  Ihria  y.  Starke,  33  Am.  Deo.  636,  and  notaf 
BattiBffs  y.  Luak,  84  Id.  330;  Mower  y.  Wataon,  Id.  704. 
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Parol  Evidencb  is  Inadmissible  to  Vary  Terms  of  Check;  oonsa- 
qaently,  if  one  give  a  check  for  so  mach  money,  it  is  not  competent  fof 
him  to  prove,  by  oral  testimony,  that  it  was  agreed,  either  expressly  or 
impliedly,  at  the  time  the  check  was  given,  that  it  should  be  payable  in 
bank  notes. 

C6MPETBNCT  OF  EVIDENCE  IS  TO  BE  DETERMINED  BT  ITS  LeGAL  EfFECT;  it 

is  immaterial  how  long  or  circuitous  the  chain  may  be  by  which  the  end 
is  reached. 

BULE  AS  TO  VaRTINQ  WRITTEN   INSTRUMENT  BT  PaROL    EVIDENCE  is  that 

where  the  law  requires  a  written  instrument,  or  where  parties  adopt 
that  mode  of  contracting,  it  is  a  matter  of  principle  and  policy  to  pre- 
vent inferior  evidence  from  being  used,  either  as  a  substitute  for,  or  ao 
alteration  of,  the  written  contract.  The  opei^tion  of  an  instrument  csn 
not  be  varied  by  showing  that  a  different  intention  existed  at  the  time 
it  was  made.  Its  legal  effect  must  be  preserved,  and  all  contemporan^ 
ous  expressions  or  circumstances  which  tend  to  vary  it  must  be  excluded, 
unless  established  by  proof  of  the  same  character. 

NoncB  OF  Dishonor  or  Chrck  is  not  Necessary  where  the  drawer  had 
no  funds  in  the  bank  at  the  time,  although  he  may  have  had  ressonabls 
grounds  to  believe  that  it  would  be  paid. 

Drawer  of  Check,  Injured  bt  Want  of  Notice  of  its  Dishonor,  is 
only  exonerated  to  the  extent  of  the  injury.  A  mere  partial  injury 
would  not  entitle  him  to  be  exonerated  from  the  whole  debt. 

Ebbob  from  the  Madison  countj  circuit  court.    The  opiuioQ 
states  the  case. 

i>.  Mayes,  for  the  plaintiff  in  error. 

A»  H,  Handy,  contra. 

By  Court,  Shabkxt,  C.  J.    This  action  was  brought  on  a  check 
for  one  thousand  three  hundred  and  thiriy-five  dollars,  drawn 
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on  the  fannch  of  the  Commercial  Bank  of  Natchez,  at  Canton, 
by  Thomas  in  favor  of  Pack.  There  was  a  verdict  for  the  de- 
fendant, and  it  is  now  insisted  that  the  court  erred  in  admitting 
testimony,  and  also  in  its  charges  to  the  jury. 

The  first  point  raised  relates  to  the  admissibility  of  Stephens' 
testimony,  which  was  to  this  effect:  in  conversation.  Pack  stated 
to  the  witness,  that  he  (Pack)  had  met  defendant,  Thomas,  in 
Canton,  who  informed  him,  that  he  had  collected  a  debt  for  him 
as  attorney  in  notes  of  the  Brandon  Bank,  and  asked  Pack  if  he 
would  receive  them  in  payment;  Pack  replied  that  he  would  not, 
and  they  separated.  They  met  again,  when  Thomas  asked  Pack 
what  he  ought  to  do  with  the  Brandon  notes;  the  latter  replied 
that  his  advice  would  be  to  deposit  them  in  the  Commercial 
Bank.  They  met  a  third  time,  when  Thomas  informed  Pack 
that  he  had  deposited  the  notes  as  advised,  and  offered  Pack  the 
check  in  question,  which  he  received,  without  saying  whether  he 
would  or  would  not  receive  the  Brandon  notes.  His  reason  for 
doing  so  was,  that  he  thought  the  bank  might  use  the  notes  and 
pay  him  in  money. 

The  cashier  of  the  bank  was  examined,  who  stated  that  Thomas 
had  no  money  in  the  bank  at  the  time  the  check  was  drawn,  or 
afterwards,  except  in  Brandon  notes,  which  had  been  received 
as  a  kind  of  special  deposit,  and  that- Thomas  was  informed  when 
he  made  the  deposit,  that  money  would  not  be  paid  on  it.  Pay- 
ment of  the  check  was  demanded  and  refused,  though  the  cash- 
ier states  that  he  would  have  paid  it  in  Brandon  notes. 

Under  these  circumstances,  it  must  be  very  clear  that  Stephens* 
testimony  was  improperly  admitted.  It  was  an  effort  to  prove, 
from  circumstances,  an  agreement  to  receive  the  Brandon  notes 
in  payment  of  the  check.  This  was  the  effect  of  the  testimony, 
and,  beyond  all  doubt,  the  object  of  its  introduction.  Then  the 
question  is  plainly  this:  If  one  give  a  check  for  so  much  money, 
is  it  competent  for  him  to  prove  by  oral  testimony,  that  it  was 
agreed,  either  expressly  or  impliedly,  at  the  time  the  check  was 
given,  that  it  should  be  payable,  not  in  money,  but  in  something 
else  ?  Is  it  competent  to  show  that  it  was  not  intended  as  a 
check  for  money,  although  it  calls  for  money  on  its  face  ?  This 
is  too  clearly  varying  the  legal  effect  of  the  instrument;  it  is 
changing  the  contract.  And  the  objection  is  not  obviated  by 
the  circuitous  method  of  arriving  at  the  fact.  The  competency 
of  evidence  is  to  be  determined  by  its  legal  effect.  It  is  imma- 
terial how  long  or  circuitous  the  chain  may  be  by  which  the  end 
fai  xeaehed.    It  would  have  been  just  as  free  from  objection,  if 
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Uie  wiineas  had  said  in  so  many  words,  Mr.  Pack  agreed  to  le- 
eeire  Brandon  notes  for  the  check.  By  the  face  of  the  instm- 
ment  it  is  one  thing,  a  check  payable  in  money;  by  the  proof 
oflSBred  it  is  a  different  thing,  it  is  a  check  payable  in  depreciated 
bank  notes,  which  are  not  money.  It  might  as  well  have  been 
oonyerted  into  a  check  for  any  other  commodity.  And  the  ob< 
ject  WB8  not  to  defeat  the  instmment  by  matter  subsequent^ 
which  operated  as  a  discharge  or  a  new  contract;  but  to  vary  ita 
sflbct  by  showing  facts  which  transpired  before  and  at  the  time 
it  was  deliyered. 

The  rule  is  yeiy  distinctly  laid  down,  that  where  the  law 
requires  a  written  instrument,  or  where  parties  adopt  that  mode 
of  contracting,  it  is  a  matter  of  principle  and  policy  to  exclude 
inferior  eridence  from  being  used,  either  as  a  substitute  for,  or 
as  an  alteration  of,  the  written  contract.  The  operation  of  an 
inatnunent  can  not  be  varied  by  showing  that  a  different  inten- 
tion existed  at  the  time  it  was  made.  Its  legal  effect  must  be 
pieeenred,  and  all  contemporaneous  expressions  or  circum- 
stances which  tend  to  Tary  it  must  be  excluded,  tmless  estab- 
lished by  proof  of  the  same  character:  8  Stark.  Ev.  994-1008. 
Qml  evidence  is  inadmissible  to  prove  that  a  general  acceptance 
of  a  bill  of  exchange  was  intended  to  be  conditional  only: 
Baaveriti  v.  Donnelly  7  Smed.  &  M.  244.  It  is  inadmissible  to 
prove  that  a  promisspry  note  was  intended  to  be  payable  at  a 
particular  time,  when  no  time  of  payment  was  expressed,  as 
that  would  alter  its  legal  effect:  Thompson  v.  Ketchum,  8  Johns. 
189  [6  Am.  Dec.  832];  or  to  prove  that  one  who  had  engaged  in 
writing  to  become  surety  on  a  promissory  note,  was  only  to  be 
held  liable  in  case  of  the  insolvency  of  the  principal :  Hunt  v. 
Adams,  7  Mass.  519;  or  to  show  that  a  note  payable  at  a  day 
certain  was  to  be  payable  on  a  contingency  only:  8  Stark.  Ev. 
1008.  The  law  presumes  that  parties  mean  exactly  what  they 
have  said  in  writing,  and  that  they  have  said  all  that  was 
intended,  and  it  is  dangerous  to  relax  the  rule  which  holds 
them  to  their  written  contracts. 

It  is  also  insisted,  that  the  court  erred  in  refusing  to  instruct 
the  jury,  that  if  they  believed  from  the  evidence  that  when 
Thomas  drew  the  check  he  had  not  funds  in  bank  for  its  pay- 
ment in  cash,  or  any  part  of  it,  but  only  Brandon  notes,  placed 
thsre  as  a  special  deposit  to  be  paid  out  in  the  same  notes,  and 
that  he  knew  cash  would  not  be  paid  by  the  bank  on  account  of 
Meh  depoati  they  ought  to  find  for  the  plaintiff.    This  charge 
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should  haT6  been  given.  A  check  for  cash  is  not  payable  in 
depreciated  bank  notes,  or  other  specific  thing.  If  it  was  the 
agreement  of  the  parties  that  Brandon  bank  notes  should  be 
received  in  payment,  the  check  should  have  been  so  drawn. 
Such  an  agreement  would  have  justified  the  refusal  of  the 
charge,  and  the  court  was  infiuenced,  no  doubt,  by  the  con- 
sideration that  Stephens'  testimony  might  establish  such  an 
agieement,  but  we  have  shown  that  it  was  incompetent  for  that 
purpose.  The  propriety  of  the  chaige  is  made  manifest  by  the 
testimony  of  the  cashier. 

At  the  request  of  the  defendant,  the  court  gave  three  chaiges, 
which  were  also  made  the  ground  of  objections.  The  first  was, 
that  if  the  defendant,  when  he  drew  the  check,  had  any  reason- 
able ground  to  believe  it  would  be  paid,  he  was  entitled  to  due 
notice  of  dishonor,  and  the  law  was  for  the  defendant. 

Some  of  the  decided  cases  have  held  this  doctrine  applicable 
to  checks,  on  the  ground  of  their  resemblance  to  inland  bills  of 
exchange.  Whilst  there  is  a  resemblance  in  form,  they  are  still 
very  different  things;  they  differ  in  their  origin  and  object,  and 
it  may  be  vezy  questionable  whether  notice  of  dishonor  is  neces- 
sary in  any  case,  except  as  rebutting  evidence.  If  the  defend- 
ant should  show,  that  the  bank  in  which  the  deposit  was  made 
had  failed,  then  a  presumption  would  arise,  that  he  had  sus- 
tained an  injury,  which  would  be  rebutted  by  proof  of  notice. 
But  if  the  bank  continues  solvent,  no  injury  can  result  for 
want  of  notice.  A  check  is  supposed  to  be  drawn  on  an  actual 
deposit  of  money,  which  has  been  made  for  the  convenience 
and  safety  of  the  depositor,  in  a  bank  of  his  own  selection, 
which  acts  as  his  agent  in  making  payments.  It  is  not  drawn 
on  a  commercial  transaction,  past  or  future,  but  it  is  a  means 
of  making  a  cash  payment.  The  debtor  answers  the  call  of  his 
creditor  by  saying:  '*  1  have  deposited  the  money  with  my  banker 
for  you;  call  and  get  it  on  this  voucher,  which  transfers  the 
amount  to  your  use."  If  the  check  be  received  by  the  creditor, 
he  thereby  impliedly  agrees  to  make  demand;  but  as  a  notice  is 
required  on  commercial  paper  to  protect  the  drawer,  its  object 
must  be  the  same  as  regards  checks.  If,  therefore,  no  injury 
can  result  from  want  of  notice  of  the  non-payment  of  a  check, 
then  of  course  notice  may  be  dispensed  with.  If  a  check  be 
drawn  without  funds  to  meet  it,  the  drawer  can  not  be  injured 
liy  a  failure  to  give  notice;  he  has  nothing  at  stake  to  lose,  and 
lo  draw  a  check  under  such  droumstanoes  is  a  fraud.    Botii 
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demand  and  notice  may  be  dispensed  wiih^  where  the  diawer 
has  no  funds  in  bani::  True  y.  Thomas,  16  Me.  36;  Mohawk 
Bank  v.  Broderick  and  PoweU,  10  Wend.  304. 

If,  on  the  other  hand,  there  are  funds  in  bank,  and  payment 
be  refused,  they,  of  course,  remain  there  still  as  the  funds 
of  the  depositor.  They  are  just  where  he  placed  them,  and 
he  loses  nothing.  If  he  gets  clear  of  the  check  for  want  of 
notice,  he  is  evidently  a  gainer  that  much,  as  he  still  has  the 
money  on  deposit.  The  law  there  would  not  presume  an  injuiy 
until  it  be  shown,  or  until  some  circumstance  be  established, 
such  as  the  failure  of  the  bank,  from  which  it  might  be  inferred. 
This  view  is  in  accordance  with  the  opinion  of  Judge  Story:  In 
the  matter  of  Brown,  2  Story,  516.  It  is  the  doctrine,  too,  of 
the  case  of  Murray  y.  Judah,  6  Cow.  484,  in  which  it  was  decided 
to  be  incumbent  on  the  holder  of  a  check  to  present  it,  but  that 
a  demand  at  any  time  before  suit  brought,  was  sufficient,  unless 
it  appeared  that  the  drawer  had  failed,  or  that  the  drawer  had  in 
some  other  way  sustained  an  injuiy.  The  plain  import  of  this 
case  is,  that  it  is  sufficient  for  the  holder,  in  the  first  instance, 
to  prove  demand,  and  this  will  entitle  him  to  recover,  unless  the 
defendant  has  sustained  an  injury  for  want  of  notice  of  dishonor. 
That  proof  must,  of  course,  come  from  him  either  by  showing  it 
directly,  or  by  establishing  circumstances  from  which  the  law 
would  infer  an  injuiy,  as  the  failure  of  the  bank.  And  then ,  again, 
the  plaintiff  may  negative  the  injuiy.  The  holder  of  a  check  takes 
the  risk  of  the  failure  of  the  bank  by  holding  it  up,  but  that  is  the 
only  risk  he  does  take:  Gonroyy,  TTarren,  3  Johns.  Cas.  259  [2  Am. 
Dec.  156] ;  3  Kent's  Com.  88, 5th  ed.  The  charge  then  was  wrong. 
It  was  an  application  of  a  rule  of  commercial  law,  which  prevails 
as  to  bills  of  exchange,  to  a  check  which  is  a  thing  not  subject 
to  the  rule.  According  to  the  common  understanding  as  to  the 
object  of  a  check,  it  is  a  fraud  to  draw  it  without  money  in  de- 
posit. He  who  gives  a  check,  gives  with  it  also  a  guaranty  that 
he  has  the  money  in  bank,  and  he  can  have  no  reasonable 
ground,  in  a  legal  sense,  to  expect  that  it  will  be  paid,  when  he 
has  no  funds  in  bank. 

The  second  charge  given  was  this:  "If  the  defendant  had 
reasonable  ground  to  believe  the  check  would  be  paid,  and  sus- 
lained  damage  or  injuiy  by  the  failure  to  notify  him  of  the  dis- 
honor in  due  time,  the  plaintiff  can  not  recover."  This  charge 
was  manifestly  wrong,  not  only  for  the  reasons  above  given  on 
the  preceding  charge,  but  for  the  further  reason,  that  if  the  de* 
(endant  was  even  injured  by  the  failure  to  give  notice,  he  was  only 
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thereby  exonerated  to  the  extent  of  the  injury.  A  mere  partial 
injury  would  not  entitle  him  to  be  exonerated  from  the  whole 
debt:  Story  on  Prom.  Notes,  p.  650,  sec.  492. 

The  third  charge  given  the  jury,  was,  that  if  they  believed 
from  the  evidence  that  the  Brandon  notes  were  deposited  in 
bank  by  the  defendant,  in  consequence  of  the  advice  or  author- 
ity from  the  plaintiff,  and  that  the  plaintiff  afterwards  took  the 
check,  and  then  knew  that  it  was  drawn  on  the  faith  of  the 
Brandon  notes,  which  had  been  deposited,  then  the  defendant 
was  entitled  to  notice  of  dishonor,  if  the  check  was  not  paid, 
and  if  no  such  notice  was  given,  they  must  find  for  the  defend- 
ant. 

Enough  has  been  said  already  to  show  the  impropriety  of  this 
charge.  The  **  advice  or  authority  of  the  plaintiff,"  as  to  the 
propriety  of  making  the  deposit,  can  have  no  influence  on  the 
question,  unless  they  amounted  to  an  agreement  to  receive  the 
Brandon  notes,  and  it  was  not  competent  to  prove  such  agree- 
ment in  the  manner  attempted.  The  check  should  have  been 
drawn  payable  in  the  Brandon  notes.  It  may  be,  that  in  good 
faith  the  plaintiff  should  have  received  the  Brandon  notes,  but 
with  that  question  we  have  nothing  to  do.  But  the  charge  was 
moreover  wrong  in  another  respect.  Even  if  notice  was  neces- 
saiy,  the  failure  to  give  it  only  entitled  the  defendant  to  be  di9^ 
chained  to  the  amount  of  injury  he  actually  sustained.  He  may 
have  suffered  a  loss,  but  it  may  have  been  inconsiderable.  If 
.he  lost  a  fourth,  a  third,  or  half  the  amount  of  his  deposit, 
such  loss  would  not  entitle  him  to  be  discharged  from  the  whole 
debt. 

Judgment  reversed,  and  cause  remanded. 


Pabol  Evioenob  to  Vabt  Legal  EmEor  or  WBimro:  See  Bond  t» 
Fordyce,  49  Am.  Dea  561;  Bakk  €f  Utka  v.  AicA,  Id.  176;  J^vuter  n 
JDcwner,  Id.  786;  Bairnes  v.  SimnUp  Id.  43S,  and  note. 
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flS  Smbdbi  jjkd  llAaaBALZi,  76.) 

'Equvvt  has  No  Jusisdiction  ov  Sitit  to  Bboovbb  Gskkrai»  Balahos  or 
AH  AocotTNT  for  goods  sold,  where  the  demands  Bought  to  be  reooveradi 
are  all  legal  demanda  unoonnected  with  any  fraud,  lien,  or  tmat. 

QeoDS  Sold  thb  Gkantob  of  a  Plantation  C!on8titute  No  Chabgk  npoa 
the  plantation,  although  bought  for  its  use,  and  a  grantee  could  not  bt 
rendered  liable  for  them  unless  by  direct  agreement  in  writing. 
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P^BO  CoswEsao  Obdxr  oak  not  JusTirr  a  Dxcub  against  one  who  hM 
been  directed  to  answer  orer,  upon  exceptions  being  sustained  to  hii 
answer,  and  fails  to  do  so,  unless  a  state  of  facts  is  made  out  by  the  bill 
which  rendered  him  liable  in  this  mode  of  proceeding. 

Bill  in  cbanceiy  filed  by  Hull  against  Burr  Garland  aniL 
Samuel  Garland,  alleging  subetaniiallj  that  Samuel  Garland 
was  the  owner  of  a  plantation,  and  that  Burr  Garland  was  his 
Buperintendent  and  agent;  that  complainant  sold  merchandise 
to  a  large  amount  to  Burr  Garland  as  agent  for  Samuel  Garland 
(who  resided  in  another  state),  for  the  use  of  the  plantation, 
not  on  his  personal  responsibility,  but  relied  on  the  plantation 
as  security;  that  a  portion  of  the  debt  remained  unpaid;  the 
bill  further  alleges  that  there  was  a  debt  owing  certain  physi- 
cians for  services  on  the  plantation,  and  also  a  debt  owing  the 
overseer,  and  that  the  complainant  was  the  assignee  of  these 
claims.  The  bill  prays  for  an  account  to  be  taken,  and  for  a 
decree  for  the  balance  found  due.  The  answer  of  Burr  Garland 
denies  that  the  goods  were  sold  on  the  credit  of  Samuel  Gtar« 
land,  and  alleges  that  it  was  contracted  on  his  own  credit;  the 
answers  of  both  defendants  allege  that  Burr  Garland  had  been 
owner  of  the  plantation,  and  had  sold  it  to  Samuel  Garland; 
that  the  greater  part  of  these  debts  had  been  contracted  before 
the  sale;  both  defendants  deny  that  Burr  Garland  was  the  agent 
and  superintendent  of  the  plantation;  and  both  defendants 
claim  that  equity  has  no  jurisdiction  of  the  case.  Various  ex- 
ceptions to  the  answers  having  been  sustained,  the  bill  was 
taken  for  confessed  on  a  failure  to  answer  further.  The  chan- 
cellor decreed  an  account  to  be  taken  of  all  that  had  been  fur- 
nished the  plantation  since  Samuel  Chxland's  ovmership,  and 
that  he  should  be  charged;  Samuel  Garland  prayed  an  appeal 
from  this  interlocutory  decree,  which  was  granted. 

Wmiam  and  WiUiam  O.  Thompson^  for  the  appellant. 

2>.  SheUon^  contra. 

By  Court,  Clayton,  J.  This  was  a  bill  filed  in  the  superioz 
court  of  chancery  to  recover  the  amount  of  several  open  accounts. 
Answers  were  filed,  which  were  also  framed  to  operate  as  demur- 
lers. 

It  is  not  easy  to  perceive  under  what  head  of  equity  jurisdic- 
tion the  cause  can  be  placed.  The  demands  sought  to  be  recov- 
ered are  all  plainly  legal  demands,  unconnected  with  any  lien 
or  trust  which  could  give  a  court  of  chancery  jurisdiction. 
There  is  no  fraud  in  the  case.     There  is  no  ground  for  the 
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samption  in  the  axgoment  that  it  is  a  proceeding  in  rem.  The 
bill  is  not  framed  with  any  such  view.  It  claims  a  general  bal- 
ance of  account,  and  claims  to  have  it  satisfied  out  of  a  particu- 
lar estate,  but  it  shows  no  lien  or  incumbrance  upon  the  estate, 
nor  any  right  to  proceed  against  it,  which  does  not  exist  in 
every  instance  where  credit  is  given  to  any  one  who  owns  prop- 
erty or  estate  of  any  kind. 

The  very  exhibits,  too,  filed  with  the  bill,  defeat  the  recovery. 
The  accounts  are  all  made  out  against  Burr  Gkirland.  Nearly 
all  of  them  arose  before  the  sale  of  the  estate  to  Samuel  Garland. 
They  constituted  no  charge  upon  the  estate.  There  is  no  alle- 
gation of  any  direct  undertaking,  upon  the  part  of  Samuel  Gar- 
land, to  pcty  them.  He  could  not  be  rendered  liable  for  them, 
unless  by  direct  agreement  in  writing. 

Exceptions  were  filed  to  the  answer  of  Samuel  Gkurland,  and 
sustained  to  some  extent.  He  was  directed  to  answer  over,  but 
failed  to  do  so,  and  a  pro  confesao  order  was  thereupon  taken 
against  him.  This  order  could  not  justify  a  decree  against  him, 
unless  a  state  of  case  is  made  out  by  the  bill  which  rendered 
him  liable  in  this  mode  of  proceeding.  We  have  endeavored  to 
show  that  this  was  not  done,  and  that  the  demurrer  was  a  full 
answer  to  the  whole  bill.  To  hold  that  the  court  of  chancery 
might  render  a  decree  in  this  case,  would  be  to  enlarge  its  juris- 
diction beyond  any  known  limit. 

Decree  reversed  and  bill  dismissed. 


Equitt  Jubisdiction  in  Matters  ot  Acoount:  Bee  BreeheTiridge  Y,Brooh$f 
12  Am.  Dec  401;  SmUey  v.  Bell,  17  Id.  813;  Ludlow  v.  Shnond,  2  Id.  291| 
Breehenridge  v.  Holland,  20  Id.  123;  Jhdaney  v.  Hqffman,  28  Id.  207;  SturU- 
9afU  V.  Ooode,  27  Id.  586;  McGlure  v.  Miller,  21  Id.  622;  see  also  Bracken  v. 
Prttton,  44  Id.  412;  Green  v.  Creighton,  48  Id.  742. 


Box  V.  Stanfobd. 

[18  Shkdh  asd  Mabssalx.,  98.] 

Pabt  Pkbfobhanoe  of  Parol  Contract  fob  Sale  of  Land  does  not  taki 
it  ont  of  the  statute  of  frauds. 

On  Parol  Contract  for  the  Sale  of  Lands,  the  fact  that  it  formed  a 
part  of  the  agreement  itself  that  it  should  be  reduced  to  writing,  and  that 
the  defendant  fraudulently  evaded  this  part  of  the  contract,  is  not  suffi- 
cient to  take  the  case  out  of  the  statute  of  frauds. 

Courts  have  No  Dispensing  Power  over  Statutes;  where  they  contain 
no  exceptions,  the  courts  can  make  none;  if  they  are  too  rigid  in  theif 
terms,  the  remedy  is  with  the  legislature. 


r 
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Statctm  or  Fbaudb  mat  bs  Taken  Adyaivtagk  or  bt  Ducubbbr, 

although  the  bill  alleges  that  the  contract  was  prevented  from  being  put 
in  writing  by  the  fraud  of  the  defendant,  if,  admitting  the  fraud  as 
chai^ged,  the  complainant  is  entitled  to  no  relief. 

Appeal  from  a  decree  for  specific  performance,  rendered  on  the 
chancery  side  of  the  circuit  court  of  Tippah  counfy.  The  opin- 
ion states  the  case. 

T.  J.  Word,  A.  HiUchison,  and  N.  8.  Price,  for  the  appellants. 

O.  Davis,  J.  W,  Thompson,  and  H.  W.  Walter,  canira. 

"Bj  Court,  Glatton,  J.  This  was  a  bill  filed  on  the  chancery 
side  of  the  circuit  court  of  Tippah  couniy,  by  the  purchaser 
against  the  vendor,  to  enforce  the  specific  performance  of  a  parol 
contract  for  the  sale  of  a  tract  of  land.  The  bill  states  that  it 
was  agreed,  when  the  contract  was  first  made,  that  it  should  be 
reduced  to  writing  at  some  convenient  time  afterwards,  but  when- 
ever the  complainant  would  make  application  for  that  purpose, 
Box  would  waive  it  in  some  way,  and  say  it  should  all  be  right. 
It  also  alleges  acts  of  part  performance  to  take  the  case  out  of 
the  statute  of  frauds.  These  last  may  be  laid  out  of  view  at 
once,  because  it  is  now  the  settled  doctrine  of  this  court,  that  no 
exceptions  of  that  character  will  be  ingrafted  upon  the  statute: 
Deaman  v.  Buck,  9  Smed.  &  M.  210.  There  was  a  demurrer  to 
the  bill,  which  was  overruled  in  the  court  below,  and  after  an- 
swer filed,  a  decree  was  rendered  for  the  complainant,  directing 
a  specific  performance  of  the  contract.  The  statute  of  frauds 
was  not  relied  upon,  either  in  the  answer  or  by  plea. 

The  circumstance  principally  relied  on,  to  take  this  case  out 
of  the  statute,  is  the  allegation  that  it  formed  a  part  of  the 
agreement  itself,  that  it  should  be  reduced  to  writing,  and  that 
the  defendant  fraudulently  evaded  this  part  of  the  contract.  Is 
that  sufficient,  upon  demurrer,  to  take  the  case  out  of  the  statute  ? 
The  distinct  ground  upon  which  equity  interposes  at  any  time, 
to  take  a  case  out  of  the  statute,  is  to  prevent  a  fraud  by  one 
party  upon  the  other.  They  are  all  cases  of  exception  out  of  the 
statute.  The  exception  made  by  the  English  courts  in  favor  of 
agreements  intended  to  be  reduced  to  writing,  but  prevented  by 
the  fraud  of  one  of  the  parties,  rests  upon  precisely  the  same 
ground:  2  Story's  Eq.  63,  77.  The  doctrine  which  lets  in  one 
equitable  exception,  opens  the  door  for  the  whole  innumerable 
series.  There  is  no  consistent  medium  course.  Either  all  the 
equitable  exceptions  introduced  by  the  English  courts  must  be 
admitted,  oi  we  must  adhere  to  the  plain  provisions  of  the 
statate. 
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One  of  the  greatest  masters  of  the  English  equity  system  has 
said,  **  that  the  relaxation  of  the  statute  has  been  the  ground  of 
much  perjury  and  of  much  fraud.  If  the  statute  had  been  vigor- 
ously observed,  few  instances  of  parol  agreements  would  have 
occurred;  of  necessity,  they  would  have  been  reduced  to  writing. 
Whereas  it  is  manifest  that  the  decisions  on  the  subject  have 
opened  a  new  door  to  fraud.  It  is  a  common  expression  at  the 
bar,  that  it  has  become  a  practice  to  *  improve  gentlemen  out  of 
their  estates. '  It  is,  therefore,  absolutely  necessary,  for  courts  of 
equity  to  make  a  stand,  and  not  to  carry  the  decisions  further:" 
Lindaay  v.  Lynchy  2  Sch.  &  Lef.  4. 

If  it  were  a  mere  matter  of  policy  and  expediency,  we  should 
be  inclined  to  follow  this  reasoning,  and  to  take  a  stand  upon 
the  statute  itself,  refusing  to  introduce  any  exceptions.  But 
with  us  it  assumes  a  higher  attitude.  It  has  been  our  course  to 
adhere  to  the  plain  provisions  of  our  statutes,  because  they  are 
guides  as  well  for  the  courts  as  for  the  country.  The  courts 
have  no  dispensing  power  over  them.  Where  they  contain  no 
•exceptions,  the  courts  can  make  none.  If  they  are  too  rigid  in 
their  terms,  the  remedy  is  with  the  legislature. 

If  it  be  said  that  the  defense  should  have  been  made  by  plea 
and  answer,  rather  than  by  demurrer,  because,  as  a  general  rule« 
a  charge  of  fraud  must  be  answered,  the  reply  is,  that  an 
answer  is  needless,  if,  when  it  admits  the  fraud  as  charged, 
the  complainant  is  still  entitled  to  no  relief.  This  is  the  case 
here,  otherwise  a  dangerous  innovation  would  be  made  upon 
the  statute. 

A  party  may  admit  the  parol  agreement  in  his  answer,  and  yet 
insist  on  the  statute:  2  Story's  Eq.  60.  It  is  the  same  thing  to 
demur,  thereby  admitting  the  facts,  but  denying  the  right  to 
relief. 

These  principles  show  that  the  decree  of  the  circuit  court  is 
erroneous.  It  must  be  reversed,  the  demurrer  sustained,  and 
the  bill  dismissed. 

Pabt  Pebfokmakoa  Takes  Pabol  CoNTBAcrr  out  of  Statutb  of  Fbauds, 
when  and  when  not:  See  Osborne  v.  Phelps,  48  Am.  Deo.  133;  Brkooe  v. 
Bronaugh,  46  Id.  108;  IVeed  v.  Terry,  45  Id.  257;  Bobbins  v.  MeKnight,  Id. 
406. 

Statute  of  Frauds  can  not  bb  Taken  Advantage  of  by  Demubrer,  but 
must  be  specially  pleaded:  Switzer  v.  SbUes,  44  Am.  Deo.  723. 

Effect  of  Statute  of  Fbauds  where  it  is  Part  of  Original  Agrek- 

ment  to  Put  Contract  in    Writing.— The   lord   keeper,  in  JJoUis   v, 

Whiiemg,  1  Vem.  151,  was  of  the  opinion  that  if  it  was  a  part  of  the  original 

agreement  that  the  contract  should  be  put  in  writing,  that  the  statute  of 


Jan.  1849.]  Box  v.  Stanfobd.  145 

frattdfl  oonld  not  be  pleaded,  and  the  defendant  -would  have  to  answer.  Am 
this  point  was  not  in  issne,  this  opinion  is  bat  dictum,  and  not  binding  aa 
aathority.  Bat  in  Leah  ▼.  Morrice,  2  Ch.  Gas.  135,  the  point  was  directlj 
involved.  In  that  case,  the  complainant  filed  a  bill  to  enforce  a  parol  agree- 
ment, and  alleged  that  it  was  part  of  the  original  agreement  that  it  should 
be  executed  by  a  writing  by  a  certain  time;  and  the  lord  keeper,  on  ascer- 
taining that  such  was  the  case,  overruled  a  plea  of  the  statute  of  frauds. 
In  the  ?ery  few  cases  that  have  arisen  presenting  this  question,  the  doctrine 
iif  these  cases  has  not  been  followed.  Browne,  in  his  work  on  the  statute 
of  frauds,  disapproves  it.  In  discussing  this  question  and  the  above  cases, 
he  says,  section  446:  **  Lord  Keeper  North,  in  a  case  arising  a  few  years  after 
the  enactment  of  the  statute,  and  where  it  was  pleaded  and  the  plea  allowed* 
10  reported  to  have  been  of  opinion  that  if  a  plaintiff  laid  in  his  bill  that  it 
waa  part  of  the  agreement  that  the  agreement  should  be  put  in  writing,  it 
woald  alter  the  case,  and  poaaibly  require  an  answer  [HoUis  v.  Whiteing^ 
mipra\  And  he  appears  to  have  actually  decided  to  that  effect  in  the  case 
ol  Leak  v.  Jliorriee,  occurring  shortly  afterwards  at  the  same  term.  But 
liord  Thurlow,  when  the  first  of  these  cases  was  quoted  before  him,  re- 
loarked  that  it  was  never  decided,  and  added:  'I  take  that  to  have  been  a 
aingle  caae^  and  to  have  been  overruled.  If  you  interpose  the  medium  of 
fraud  by  which  the  agreement  is  prevented  from  being  put  into  writing,  I 
agree  to  it;  otherwise,  I  take  Lord  North's  doctrine  to  be  a  single  decision, 
and  contradicted,  though  not  expressly,  yet  by  the  current  of  opinions' 
IWhUecAurch  v.  Bevie,  2  Bro.  C.  0.  565.]  In  speaking  of  it  as  a  single 
dedsiou,  bis  lordship  would  seem  to  have  overlooked  the  case  of  Leai  v. 
Marrice;  but  however  the  question  might  stand  upon  a  view  of  -the  early 
•Mithorities,  the  doctrine  referred  to  has  clearly  not  been  recognized  in  thoaa 
of  later  caseo.  Indeed,  as  is  remarked  by  an  acute  writer  on  equity  pleadings, 
'If  an  allegation  that  it  was  part  of  the  agreement  that  the  contract 
•honld  be  put  in  writing  could  prevent  a  plea  of  the  statute,  the  effect 
in  practice  would  be  that  the  statute  never  could  be  pleaded,  at  least  with- 
out a  particular  denial  of  such  allegation,  rendering  the  plea  anomalous' 
[Beames'  Elements  of  Pleas  in  Equity,  181,  182]." 

The  rule  is  different  where  it  was  originally  intended  to  put  the  agreemant 
in  writing,  but  the  execution  of  the  writing  was  prevented  by  fraud;  and  in 
such  a  case,  the  writers  on  this  subject  are  agreed  that  the  statute  of  frauds 
does  not  apply:  1  Fonbl.  Equity,  c.  3,  sec.  8,  p.  186;  3  Wooddesson's 
Lectures,  258;  Newland  on  Cent.,  c.  10,  p.  179;  Waterman  on  Specific  Per- 
formance, sec.  249;  1  Story's  Eq.  Jur.,  sec.  768.  The  reason  of  this  is  plain: 
"This  statute  was  made  to  prevent  fraud  as  well  as  perjury.  It  has,  there- 
fore, been  considered  in  equity  that  where  a  party  sets  up  the  statute  of 
frauds  as  the  means  of  eluding  the  performance  of  an  agreement,  the  object 
of  which  his  own  fraudulent  conduct  at  the  time  prevented  from  being 
secured  by  the  proper  means,  it  would  be  encouraging  one  of  the  evils  which 
the  legislature  wished  to  correct  to  allow  the  statute  to  be  applied  to  such 
purpose:"  Newland  on  Cent.,  c.  10,  p.  179.  This  doctrine  has  not,  how- 
ever, met  with  the  approval  of  some  judges.  Wells,  J.,  in  Okusv.  ffnlberi, 
102  Mass.,  at  page  30  of  the  opinion  says:  *'  It  makes  no  difference  whether 
the  want  of  a  writing  was  accidental  or  intentional,  by  way  of  refusal  or  by 
reason  of  mutual  mistake;  nor  that  there  were  false  representations  and  a 
pretense  of  conveying  the  land,  but  a  fraudulent  evasion,  by  means  whereof 
there  was  no  conveyance  in  fact,  and  no  proper  written  evidence  of  the  agree- 
ment to  convey.  From  the  oral  agreement  there  can  be  derived  no  legal 
AM.  Dao.  ToL.  LI— 10 
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right,  either  to  have  performance  of  its  stipalations  or  written  evidence  of 
its  terms.  So  long,  therefore,  as  the  effect  of  the  fraud  or  mistake  extends 
no  farther  than  to  preveDt  the  execution,  or  withhold  from  the  other  party 
written  evidence  of  the  agreement,  it  does  not  furnish  sufficient  ground  for 
the  court  to  disregard  the  statute  of  frauds,  and  enter  into  the  investigation 
of  the  oral  agreement  for  the  purpose  of  investigating  it."  And  at  pages  38 
and  39  he  says:  *'  It  has  often  heen  asserted  that  where  one,  by  deceit  or 
fraudulent  contrivance,  prevents  an  agreement  intended  to  be  put  in  writing 
from  being  properly  written  or  executed,  he  shall  not  avail  himself  of  the 
omission,  and  shall  not  be  permitted  to  set  up  the  statute  of  frauds  against 
the  proof  or  enforcement  of  the  parol  agreement,  or  of  the  parol  stipulation 
improperly  omitted.  But  in  our  opinion,  this  doctrine  would  practically 
annul  the  statute.  The  tendency  of  the  human  mind,  when  fraud  and  in- 
justice are  manifest,  is  to  strain  every  point'  to  compasS  its  defeat,  and  to 
render  full  redress  to  the  party  upon  whom  it  has  been  practiced:  Mundy  v. 
Jcil\jfe,  5  Myl.  k  Gr.  167;  Taylor  v.  Luther,  2  Snmn.  233.  This  influence  has 
led  to  decisions  in  which  the  facts  of  the  particular  case  were  regarded  more 
than  the  general  principles  of  public  policy  upon  which  the  statute  is  founded 
and  entitled  to  be  maintained.  Courts  have  sometimes  regarded  it  as  a 
matter  of  judicial  merit  to  wrest  from  under  the  statute  all  cases  in  which 
the  lineaments  of  fraud  in  any  form  were  discernible.  But  the  influence  of 
moral  reprobation  of  deceit  and  fraud,  however  commendable  in  itself,  is 
liable  to  mislead,  if  taken  as  the  guide  to  judicial  decrees.  We  apprehend 
that  in  most  instances  where  fraud,  occasioning  a  failure  of  written  evi- 
dence of  an  agreement,  or  particular  stipulation,  has  been  held  to  take 
the  case  out  of  the  statute  of  frauds,  there  was  some  fact  of  prejudice  to 
the  party,  or  change  of  situation  consequent  upon  the  fraud,  which  was 
regarded  as  sufficient  to  make  up  the  elements  of  an  equitable  estoppeL 
In  such  case,  the  argument  is  transferred  to  the  simple  question  of  the  suffi« 
ciency  of  the  additional  circumstance  for  that  purpose.  *  *  *  It  mi:st 
be  maiufest,  however,  that  without  such  consequent  act  there  would  be  no 
standing  for  the  case  in  a  court  of  equity.  That  which  moves  the  court  to  a 
decree  to  enforce  the  agreement  is  not  the  artifice  by  which  the  execution  of 
the  writing  has  been  evaded,  but  what  the  other  party  has  been  induced  to 
do  upon  the  faith  of  the  agreement  for  such  a  writing.  It  is  not  that  deceit, 
misrepresentation,  or  fraud,  of  itself,  entitles  a  party  to  an  equitable  remedy; 
but  that  equity  will  interfere  to  prevent  the  accomplishment  of  the  fraud 
which  would  result  from  the  enforcement  of  legal  rights  contrary  to  the  real 
agreement  of  the  parties.  Indeed,  the  fraud  which  alone  justifies  this  exer- 
dae  of  equity  powers,  by  relief  against  the  statute  of  frauds,  coiisists  in  the 
attempt  to  take  advantage  of  that  which  has  been  done  in  performance  or 
upon  the  faith  of  an  agreement,  while  repudiating  its  obligations  under  cover 
of  the  statute."  In  WUaon  v.  Ray,  13  Ind.  1,  also,  it  was  held  that  a  fraud- 
ulent refusal  to  put  a  contract  in  writing  could  not  have  the  effect  of  putting 
it  in  writing.  And  although  in  Viscouniess  Montacute  v.  Maxwell,  1  P.  Wms. 
618,  tho  lord  chancellor  said  that  in  cases  of  fraud  equity  would  relieve  even 
against  the  words  of  the  statute,  yet  where  there  was  no  fraud,  bat  only  a 
reliance  upon  the  honor,  word,  or  promise  of  the  defendant,  the  statatt 
would  apply  and  equity  would  not  interfere. 
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WoLFB  V.  Doe  ex  dem.  Dowell. 

[18  BlOEDBI  ARD  MABSHAIX,  103.] 

UPOzr  Patvert  of  Dkbt  Sxcxtbed  bt  Mortqaoe,  the  mortgagee  most,  on 
the  mortgagor'a  request,  enter  satisfaction,  which  will  operate  as  a  dis* 
charge  of  the  mortgage.  When  this  is  done,  the  whole  legal  and  equi- 
table title  reveets  in  the  mortgagor,  as  if  a  formal  reconveyance  had  been 
made;  but  until  this  is  done,  or  some  other  mode  pursued  to  vest  him 
with  the  legal  title,  the  mortgagor,  even  after  payment  of  the  debt,  liaa 
but  an  equity. 

DssD  OF  Trust  is  but  a  Spectcs  of  Mo&toaoe,  and  is  included  within  tht 
statute  prescribing  the  entering  of  satisfaction  of  mortgages. 

LiABiUTT  TO  EzsGUTiON  OF  Mobtoaoob's  Intzbbst.— When  the  debt  is  folly 
paid,  the  mortgagee,  or  tho  trustee  in  a  deed  of  trust,  holds  but  a  naked 
l^gal  title  for  the  debtor,  who  has  the  whole  beneficial  interest,  which  is 
subject  to  sale  on  execution;  but  until  full  payment,  the  debtor  has  nt 
interest  which  can  be  sold;  and  if  satisfaction  has  not  been  entered,  the 
purchaser  gets  but  an  equity,  which  must  be  enforced  in  chanceiy. 

Whkv  Gbantor  in  Dbbd  of  Trust  Conveys  the  Pbopbbtt  afterwards  ta 
the  party  secured  by  the  deed  of  trust,  the  conveyance  does  not  exUn* 
gnish  the  deed  of  trust,  but  passes  only  his  equitable  title;  in  such  a  casa 
the  legal  title  remains  in  the  trustee,  and  until  it  is  united  with  the 
equitable  title,  an  ejectment  can  not  be  sustained. 

On  Payment  of  Debt  Secured  bt  Deed  of  Trust,  the  trust  does  not  be- 
oome  extinguished  and  the  title  absolute  in  the  grantor  until  something 
has  been  done  which  is  equivalent  to  a  reconveyance. 

Plaintiff  in  Ejeotmbnt  can  onlt  Recover  upon  Strength  of  his  Own 
Titlb,  as  being  good  against  the  world,  or  as  being  good  against  the 
defendant  by  estoppeL 

Whuui  Both  Plauttiff  and  Defendant  in  Ejectment  Claim  under 
Common  Source  of  title,  the  plaintiff,  in  the  first  instance,  need  go  no 
further  than  the  title  of  the  person  under  whom  they  both  claim;  bat 
the  defendant  may  set  up  a  title  adverse  to  that  of  such  person,  and  if 
he  does,  the  plaintiff  must  show  such  title  to  be  invalid  or  produqjs 
some  superior  title,  or  faiL 

Ejectment  for  four  lots  of  land.  The  plaintdffii  claim  tinder 
execution  sale  on  judgments  against  Haring,  Bappelye,  and 
others,  rendered  November  6, 1837;  the  sale  took  place  on  Oc- 
tober 17,  1842.  The  defendants  showed  that  Bappelje  and 
wife,  on  January  17, 1837,  conveyed  the  property  in  question  to 
trustees,  to  secure  Haring  the  payment  of  fifty  thoupand  dollars. 
It  was  also  proved  that  Eappelye  and  wife,  on  April  9, 1837, 
com  eyed  the  property  to  Haring  by  a  deed  of  warranty,  for  a  valu- 
Mb  consideration.  There  was  also  evidence  tending  to  show  that 
the  debt  secured  by  the  deed  of  trust  had  been  discharged.  The 
defendant  claimed  under  Haring  through  sundiy  mesne  convey* 
ances.     The  charges  given  sufficiently  appeiea:  from  the  opinion 
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of  the  court.    Verdict  for  the  plaintiff.    The  defendant  moved 
for  a  new  trial,  and  on  it  being  denied,  sued  out  a  wot  of  ex3X>r. 

Mason  and  Burwell,  for  the  plaintiff  in  error. 

Smedes  and  Marshall,  contra. 

By  Court,  Clayton,  J.  This  waa  an  action  of  ejectment  in 
the  circuit  court  of  Warren  county,  for  four  lots  in  the  city  of 
Ticksburg.  Yarious  exceptions  were  taken  in  the  progress  of 
the  trial  to  the  admission  and  exclusion  of  testimony;  to  the 
charges  given  and  refused  by  the  court;  and  to  the  refusal  to 
grant  a  new  trial.  As  the  judgment  will  have  to  be  zeyersed^  we 
■hall  not  notice  all  of  the  very  numerous  points  made  in  the 


Before  we  proceed  to  consider  the  charges  in  this  case,  we  will 
make  some  remarks  in  regard  to  the  case  of  Brown  v.  Bariee,  10 
Smed.  &  M.  268,  which  has  been  very  much  relied  on  by  the 
counsel  of  the  plaintiff  in  error«  There  Turner  had  executed  a 
deed  of  trust  to  Wade,  for  the  benefit  of  Bartee,  and  had  after- 
wards conveyed  the  lots  to  Bartee,  by  what  purported  to  be  an 
absolute  conveyance  in  fee  simple.  Wade,  the  trustee,  after- 
wards sold  and  conveyed  the  lots  likewise  to  Bartee.  After  tha 
execution  of  the  deed  of  trust,  and  before  the  execution  of  the 
absolute  conveyance  from  Turner  to  Bartee,  a  judgment  had 
been  recovered  against  Turner,  and  the  lots  sold  under  the  exe- 
cution, after  the  absolute  deed  had  been  made,  but  before  the 
traetee  conveyed  to  Bartee.  Brown  became  the  purchaser  at  the 
execution  sale.  It  was  contended,  that  the  absolute  conveyance 
by  Turner  to  Bartee,  was  a  rescission  of  the  deed  of  trust,  and 
let  in  the  judgment  against  Tiimer.  There  was  no  question  in- 
inolved  as  to  the  sale  of  an  equity,  when  the  whole  interest  was, 
in  fact,  in  the  debtor,  and  nothing  but  a  naked  outstanding  legal 
title  in  another  for  his  use.  The  truth  in  that  case  was,  that  the 
whole  equitable  interest  was  in  the  creditor,  the  naked  legal  title 
was  in  the  trustee,  and  the  debtor  had  neither  a  legal  nor  an  equi- 
table estate.  The  only  point  decided,  therefore,  was,  that  the 
purchaser  under  the  execution  got  nothing,  for  the  debtor  had 
no  titl'»  of  any  sort.  The  case  comes  far  short  of  deciding,  that 
an  equitable  interest,  whether  an  equity  of  redemption  or  of  any 
other  character,  can  not  be  sold  under  execution,  when  the  whole 
beneficial  interest  is  in  the  jtidgment  debtor,  and  nothing  ia 
outstanding  but  a  naked  legal  title  for  his  use.  Some  of  the 
expressions  of  the  court  are  very  general,  but  when  construed 
with  refesence  to  ibe  facts  before  it,  have  a  veiy  remote,  if  anj». 
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bearing  in  this  cause.  They  can  not  relate  to  a  oMe  in  whiob 
tile  troHt  has  been  extingnii^ed  by  the  full  payment  of  the  debt 
due,  and  tiiie  whole  beneficial  interest  therefore  is  in  the  mort- 
gagor, or  grantor  in  the  deed  of  trust,  with  nothing  but  the 
naked  legal  title  in  ttie  trustee  for  his  benefit. 

Oar  statute  directs,  that  upon  payment  of  a  debt  secored  by 
martgage,  the  mortgagee  shall,  ''at  the  request  of  the  mort- 
gagor, enter  satisfaction  upon  the  nuu^fin  of  the  record  of  such 
mortgage,  which  shall  forever  thereafter  discharge,  defeat,  and 
release  the  same:"  Hutch.  Code,  611.  When  this  is  done,  the 
whole  legal  and  equitable  title  reyest  in  the  mortgagor,  as  if  a 
formal  reoouYeyance  had  been  made.  But  until  this  is  done,  or 
some  other  mode  pursued  to  yest  him  with  the  legal  title,  the* 
mortgagor,  even  after  payment  of  the  debt,  has  but  an  equity: 
See  Watson  y.  Dickens^  12  Smed.  &  M.  615.  A  deed  of  trust  is* 
but  a  species  of  mortgage,  and  is  included  by  the  statute. 

In  regard  to  the  statutes  for  the  sale  of  trust  property  under 
execution  (Hutch.  Code,  610;  H.  &  H.  349,  644),  this  court  has 
heretofore  had  occasion  to  pass  upon  them,  with  respect  to  that 
particular  class  of  cases  in  which  the  yendee  of  lands  holds  a 
bond  for  title  to  be  made  upon  payment  of  the  purchase  money. 
It  is  decided,  that  where  the  whole  purchase  money  has  been 
paid,  the  yendee  in  such  case  has  a  title  and  interest,  which  can 
be  sold  under  execution  at  law.  But  if  the  whole  purchase 
money  be  not  paid,  he  has  no  such  interest  as  can  be  the  sub- 
ject d  such  sale.  But  eyen  in  the  case  of  a  sale  of  such  inter- 
est under  execution  after  full  payment  of  the  purchase  money, 
Uie  purchaser,  it  is  decided,  must  go  into  equity  to  diyest  the 
legal  title,  and  can  not  recover  in  ejectment.  He  bought  but 
an  equity,  which  a  court  of  chancery  alone  could  enforce: 
Thompson  y.  WheaUey,  5  Smed.  &  M.  506;  Chodwvn  v.  Anders 
«an,  Id.  780.  In  cases  of  this  kind,  the  original  vendor  stands 
in  the  sitnation  of  a  mortgagee,  and  the  vendee  in  that  of  a 
mortgagor:  DoUahiteY,  Ome,  2  Id.  592;  Orahamv.  McOampbeU, 
Meigs,  52  [33  Am.  Dec.  126].  The  principle  of  these  cases  ex- 
tends to  mortgages,  to  the  sale  of  an  equity  of  redemption,  or 
to  the  interest  of  the  grantor  in  a  deed  of  trust.  They  are  all 
of  IdndrBd  character.  When  the  debt  is  fully  paid,  the  mort- 
gagee or  trustee  holds  but  a  naked  legal  title  for  the  debtor, 
yfbo  has  the  whole  beneficial  interest,  which  is  subject  to  sale. 
But  until  full  payment,  the  debtor  has  no  interest  which  can  be 
sold.  If  satisfaction  has  been  entered  upon  the  margin  of  the 
jeoord  of  the  mortgage,  as  directed  by  the  statute,  the  purohasav 
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at  execution  sale  obtains  the  legal  title;  if  it  has  not  been  so 
entered,  and  the  legal  title  not  otherwise  revested  in  the  mort- 
gage debtor,  the  purchaser  gets  but  an  equity,  which  must  be 
enforced  in  chancery. 

These  principles  will  decide  this  case,  when  applied  to  iL 
The  second  charge  given  at  the  request  of  the  plaintiff,  states, 
that  '*  when  the  grantor  in  a  deed  of  trust  conveys  the  property 
afterwards  to  the  party  secured  by  the  deed  of  trust,  such  con- 
veyance will  extinguish  the  deed  of  trust."  This  charge  totally 
overlooks  the  legal  title  which  is  in  the  trustee.  Such  convey- 
ance by  the  grantor  can  pass  only  his  equitable  title,  and  the 
legal  title  still  remains  in  the  trustee;  and  until  it  is  united 
with  the  equitable  title,  an  ejectment  can  not  be  sustained. 
This  is  clear,  as  well  from  the  case  of  Brown  v.  Bartee^  10  Smed. 
&  M.  268,  as  from  the  other  cases  already  cited. 

The  third  and  fourth  charges  lay  down  the  doctrine,  ^'  that  if 
the  debt  secured  by  the  deed  of  trust  be  paid  or  satisfied,  the 
trust  becomes  extinguished,  and  the  title  absolute  in  the  grantor, 
so  that  the  title  conveyed  by  the  trust  deed  can  no  longer  be 
considered  as  outstanding."  This  does  not  accord  with  the  prin- 
ciples before  laid  down.  In  such  case,  the  interest  of  the  grantor 
of  the  deed  of  trust  may  be  reached  by  execution,  but  it  is  only  an 
equitable  interest,  and  the  title  of  the  trustee  is  still  outstand- 
ing, unless,  as  before  stated,  something  has  been  done  which  is 
equivalent  to  a  reconveyance. 

The  seventh,  eighth,  and  ninth  charges  are  but  variations  of  a 
single  proposition,  *'  that  if  both  parties  to  an  ejectment  claim 
title  through  one  person  as  a  common  source,  the  defendant 
not  be  permitted  to  set  up  an  incumbrance  by  such  person 
an  outstanding  title."  This  proposition  is  too  broad.  The  law 
is  laid  down  veiy  plainly  in  Doe  v.  PrUchard,  11  Smed.  &  M. 
827.  It  is  there  said,  "  the  plaintiff  in  ejectment  can  only  re- 
cover upon  the  strength  of  his  own  title,  as  being  good  against 
the  world,  or  as  being  good  against  the  defendant  by  estoppel." 
The  plaintiff  in  the  first  instance  need  go  no  further  than 
the  title  of  the  person  under  whom  they  both  claim.  But  the 
defendant  may  set  up  a  title  adverse  to  that  of  such  person,  and 
if  he  does,  the  plaintiff  must  show  such  title  to  be  invalid,  or 
produce  some  superior  title,  or  fail.  The  defendant  may  hold 
adversely  to  the  debtor,  because  of  an  incumbrance.  He  may 
have  the  title  of  the  incumbrancer  as  well  as  of  the  debtor;  and 
if  he  have,  we  see  no  reason  why  he  may  not  oppose  it  to  the 
plaintiff.    The  case  referred  to  of  Doe  ex  dem.  Bobinson  v.  Par^ 
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ker,  3  Id.  114  [41  Am.  Dec.  614],  was  against  the  judgment 
debtor  himself.  As  to  him  there  was  an  estoppel,  and  he  was 
therefore  not  permitted  to  set  up  an  outstanding  title. 

To  prevent  misapprehension,  it  may  be  well  to  remark,  that 
in  the  case  of  Thomhill  y.  Oilmery  4  Smed.  &  M.  163,  in  which  it 
was  held  that  an  equity  of  redemption  was  not  the  subject  of 
seizure  and  sale  under  execution  at  law,  the  mortgage  debt  had 
not  been  paid  at  the  time  of  the  sale. 

TVe  shall  not  examine  the  other  questions  made  in  argument, 
because  they  may  not  again  arise.  The  case  will  be  reversed 
and  remanded,  and  the  plaintiff  can  use  his  discretion  as  to  fur- 
ther proceedings. 

Judgment  reversed,  and  cause  remanded. 


In  EjEcncxNT,  PLAXimFr  must  ILbcovkb  on  thb  Stbenoth  of  his  Owh 
Title:  Doe  ex  dem,  Reynolds  v.  InfferaoU,  49  Am.  Deo.  67,  and  note. 

Estoppel  of  Psbsonb  Claimino  undbb  Common  Soubcb  of  Title:  See 
OiUiam  v.  Bird^  49  Am  Deo.  379,  and  note  diBOuaeing  this  sabjeot  at  length. 

MoKTGAOB,  Nature  of,  and  What  Passes  bt:  See  Waring  y.  SmUht  47 
Am.  Dec.  299,  and  note;  Friaehe  v.  Kramer's  Lessee,  Id.  368;  8mUh  t.  K^ky, 
46  Id.  595,  and  note. 

Payment  of  Mobtoaoe  Debt  ExTiNOTrisHES  It  withont  reoonTeyanoe  or 
ralease:  Breekenridge  t.  Ormtby,  19  Am.  Deo.  71. 


Wilson  v.  Polk. 

[18  BlIZDaS  AMD  MiMHITJ.,  181.] 

Wbits  of  Absistange  can  not  Regulablt  be  Issued  at  IiiSTAiraB  of 
One  not  Pabtt  to  the  canse;  the  purchaser  at  oommissioner^a  sale 
can  only  proceed  by  getting  the  vendor  to  make  application  for  the  pro- 
cess; and  he  has  no  right  of  appeal  on  the  refusal  of  the  chancellor  ta 
grant  his  application  for  a  writ  of  assistance. 

Appeal  from  the  superior  court  of  chancery.  The  opinion 
states  the  case. 

By  Court,  Glattoh,  J.  The  appellant  became  the  purchaser 
of  a  tract  of  land  at  a  commissioner's  sale  under  a  decree  of  the 
superior  court  of  chancery,  in  the  case  of  J.  J.  Parker  v.  Jame$ 
Jf.  Baker  and  Charles  J.  Starr.  After  his  purchase,  he  filed  a 
petition  in  the  court  for  a  writ  of  assistance  to  turn  Folk  and 
Edwards  out  of  possession  of  the  premises,  and  to  put  him  in. 
The  chancellor  refused  the  application,  and  an  appeal  was  taken 
to  this  court. 

This  appeal  is  not  taken  by  a  pariy  to  the  suit,  dther  com- 
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plainant  or  defendant.  The  same  may  be  eaid  of  the  applica- 
tion for  the  imt.  It  is  laid  down  in  2  Smith's  Gh.  Pr.  214, 
that  this  writ  of  assistance  can  not  regularly  be  issued  at  the 
instance  of  one  not  a  pariy  to  the  canse.  The  purchaser  can 
only  proceed  by  getting  the  yendor  to  make  application  for  the 
process.  The  chancellor  did  right,  therefore,  in  refusing  the 
application. 

This  appeal  does  not  seek  a  reTiew  of  the  former  decree; 
but  it  asks  a  decision  upon  the  rights  of  persons  not  then  before 
the  court.  Such  summary  mode  might  do  great  injustice.  It 
might  involye  a  decision  of  legal  titles,  which  ought  only  to  be 
settled  in  a  court  of  law.  Or  it  might  lead  to  a  summary  deter- 
mination of  equitable  titles,  which  ought  to  be  adjudicated  in  a 
regular  and  plenary  suit.  In  a  mere  order  for  process,  a  per- 
son might  be  turned  out  of  possession  whose  rights  had  never 
been  tried.  The  present  appellees  were  not  parties  to  the  suit 
in  the  court  below,  but  are  the  persons  sought  to  be  turned  out 
of  possession. 

Without  determining  the  other  points  which  have  been  pre- 
sented, we  think  the  application  was  properly  refused. 

Order  affirmed. 

Wsrrs  OF  Assistance.— Abbott,  in  his  law  diotionary,  title,  '*Writ  ol 
AMistance,"  says  that  a  writ  of  assistance  is  "a  writ  issuing  out  of  chancery 
to  aid  or  assist  the  sheriif  in  giying  possession  of  lands  pursuant  to  an  execu- 
tion upon  a  judgment  at  law  for  recovery  of  possession.'*  In  England  this 
writ  is  no  longer  resorted  to,  as  a  writ  of  possession  has  been  substituted  for 
it,  whether  between  parties  or  as  against  strangers  to  the  action:  liaXl  v. 
HaU^  47  L.  J.  Gh.  681,  following  Rt  Holden,  cited  in  Seton's  Decrees,  Judg> 
ments,  and  Orders,  p.  1562,  but  it  is  of  extent! ve  use  in  the  United  States. 
The  definition  of  Abbott  is  not  broad  enough  to  cover  all  of  the  uses  for  which 
it  is  applied,  although  it  is  sufficient  to  give  a  general  idea  of  its  nature  and 
use.  This  writ  is  a  summary  proceeding:  City  of  San  Jose  v.  Fulton^  45  OaL 
816;  and  its  object  is  to  put  a  person  who  purchases  at  judicial  sale  into  the 
possession  of  the  premises:  Jones  ▼.  Hooper^  60  Miss.  610.  It  is  proper  only 
where  a  party  concluded  by  the  proceedings  refuses  to  give  up  possession  on 
request:  Howard  v.  Bond,  42  Mich.  131;  and  it  can  only  issue  against  the 
defendants  in  the  suit  and  parties  holding  under  them,  who  are  bound  by  the 
decree:  Burton  v.  Lies,  21  Cal.  87.  Consequently,  it  will  not  be  granted 
against  one  not  a  party  to  the  record,  who  is  claiming  possession  adversely 
and  independently  of  the  parties  to  the  record,  and  who  can  not  appear  and 
defend  his  rights  before  the  court  of  strict  right:  CMpeke  v.  MU.  Jb  Hori- 
con  R,  R.  Co.f  11  Wis.  454;  nor  against  a  person  in  possession  of  premises 
sold  under  a  decree  rendered  in  a  suit  to  which  he  was  not  a  party,  where 
his  possession  began  before  the  commencement  of  the  suit;  for  not  being  a 
party  nor  coming  in  pendente  Ute,  his  rights  are  in  no  way  affected  by  the 
suit,  and  will  not  be  adjudged  in  a  summary  manner  upon  a  motion  for  a 
writ:  OOertsH  v.  MagiU,  37  IlL  900.    Aqaestionof  legal  title  will  not  b< 
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tried  on  aa  a^^lioillcni  for  tiie  writ,  nor  will  it  be  granted  in  cases  of  donbt: 
Bart&m  ▼.  Beaity,  28  K.  J.  Eq.  412;  nor  will  qneeticms  of  eq^nity  between 
the  plaintiff  and  persons  in  possession  of  the  land,  not  parties,  be  litigated 
on  motion  for  it:  Henderwn  v.  McTueber,  45  Gal.  647.  If  upon  the  applica- 
tion by  the  gnntee  of  &  parcbaser  it  appeared  that  the  defendants  had  ac- 
qidred,  or  claimed  to  have  acquired,  a  new  right  to  possession  from  the  pur- 
diaser,  &e  writ  should  be  denied,  as  "  the  oonrt  on  an  appb'cation  by  his 
grantee  for  a  writ  of  assistance  will  not  undertake  to  settle  the  legal  or  equi- 
table ri^ts  of  the  parties.  *£he(y  are  matters  which  ought  to  be  adjudicated 
in  a  regular  suit;  they  should  not  be  determined  upon  affidavits  taken  in  a 
collateral  prooeeding.  It  is  evident  that  the  appellants  have  some  rights 
nnder  the  contracts  of  sale,  and  great  injustice  might  be  done  them  were  they 
to  be  turned  out  of  possession  before  those  rights  have  been  adjudicated:'* 
Langley  v.  VoU,  64  Oal.  435.  So,  also,  if  the  rights  of  the  parties  have  been 
changed  since  the  decree  and  sale  by  reason  of  any  agreement  between  the 
dcfttidant  and  the  purchaser  at  the  sale,  or  his  cesiui  que  trust,  or  if  it  be 
alleged  that  such  is  the  case  and  the  allegation  is  controverted,  or  if  the  sher- 
iff's grautse  hc4d8  the  title  in  trust  for  another,  and  such  other  has  contracted 
with  the  defendant  to  sell  him  the  land  conveyed  by  the  sheriff's  deed,  or  if 
it  be  alleged  that  such  is  the  fact  and  a  real  controverey  exists  in  relation  to 
it,  then,  in  any  such  case,  the  writ  should  not  issue :  Ciiy  of  San  Jose  v.  Fulton,  45 
CaL  316.  JlJkd  where,  on  a  motion  for  the  writ,  the  counsel  for  the  defend- 
ant alleged  that  he  had  assigned  the  house  and  goods  for  a  valuable  considera- 
tion  to  one  H.,  it  was  ordered  that  H.  come  in  and  be  examined  pro  interesw 
mu>9  and  the  counsel  for  defendant  give  notice  to  the  plaintiff  within  two 
days  of  H.'8  abode,  and  on  affidavit  that  H.  could  not  be  found  to  be  served 
witii  the  last  order,  a  writ  of  assistance  was  issaed:  Bird  v.  LiUlehaks  (19 
liarch,  1743),  3  Swans.  300,  n. 

A  porohaser  may  obtain  this  writ  if  he  is  kept  out  of  the  possession  of 
property  sold  by  the  court:  Wilson  v.  Angus  and  Toynbee  v.  Duchnell,  both 
eited  in  Seton's  Decrees,  Judgments,  and  Onlers,  1563.  And  a  sheriff  may 
oonvey  to  tiie  assignee  of  a  purchaser  of  lands  sold  on  execution  at  law  or  in 
equity,  who  would  then  be  entitled  to  the  writ:  EHngs  v.  Murray,  29  N.  J. 
Sq.  SHB8.  And  a  purchaser  at  a  judicial  sale  under  a  judgment  directing  dhe 
parohaser  to  be  put  into  possession  has  a  right  to  this  writ,  if  necessary;  and 
this  notwithstanding  the  death  of  the  plaintiff,  after  judgment  and  beftvre 
#  sale,  and  in  snch  a  case  a  revival  of  the  action  is  not  necessary:  Lynde  v. 
O'DowmeUi  12  Abb.  Pr.  286.  It  will  also  be  granted  in  aid  of  the  pursuivant 
if  a  prop«  case  be  made  for  it:  Mahoney  v.  Ayhoard,  1  Hogan,  474.  And  in 
Adaaid  v.  AtweU,  3  Swans.  499,  note,  writs  of  prohibition  and  assistance  were 
granted  to  prevent  a  prebendary  from  committing  waste  on  his  prebend.  It 
may  also  be  issued  to  put  a  receiver  in  possession:  A.  O,  v.  Tastett,  cited  in 
Seton's  Decrees,  Judgments,  and  Orders,  441;  as  where  the  defendant  locked 
up  his  goods  and  absconded  with  the  key:  Cazel  de  la  Borde  v.  Othon,  23 
W.  R.  110.  And  a  court  will  put  a  receiver  in  possession  in  a  summary  way, 
and  will  order  tiie  tenants  to  attorn  to  him,  and  grant  the  writ  without  first 
•warding  an  injunction  for  the  possession,  which  is  the  usual  way:  Sliarp^  v. 
Oarter,  3  P.  Wms.  379,  note.  This  writ,  however,  is  only  granted  in  aid  of  the 
servioe  of  a  writ  or  in  execution  of  the  process  of  the  OOurt.  It  will  not  be 
granted  to  aid  a  receiver  in  levying  a  distress  for  rent:  Bobinson  v.  Wynne, 
San.  ftSo.  88;  Awmymms,  1  Hogan,  207;  WMUy, P1M>s,  Sau.  k Sc.  88.  Nor 
will  tt  be  gfanled  to  aid  the  sheriff  in  executing  an  attachment  directed  to  him» 
wWch  iamed  againat  a  tenant  of  the  court  for  non-payment  of  rent:  Mtagkef 
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r.  Ifewjher,  1  Jones  &  L.  3L  ThiB  writ  is  an  incident  to  an  injnnotion  or  to 
a  sequestration,  and  is  issued  whenever  it  becomes  neoessuy  to  enforoe  either: 
Commonwealth  ex  rel  Smith  y.  Di^enbaeh,  3  Grant's  Gas.  368.  In  England 
it  was  held  that  such  a  writ  would  not  issue  to  sequestrators:  Browne  v,  (hffe, 
1  Hogan,  145.  But  it  was  said  in  1  Barbour*s  Gh.  Pr.  72,  that  if  sequestra- 
tors were  obstructed  in  the  periormance  of  their  duty  such  writ  would  issneb 
The  purchaser  afc  a  tax  sale  made  in  pursuance  of  the  fifth  section  of  the  act 
of  April  3,  1858,  for  the  collection  of  delinquent  taxes  in  Sacramento,  GaL, 
is  entitled  to  the  writ  against  the  person  in  possession  of  the  premises,  not- 
withstanding the  existence  of  such  fiduciary  relations  between  the  parties  at 
the  time  of  the  sale  that  a  court  of  equity  would  hold  the  purchaser  a  trustee 
for  the  possessor  in  the  purchase  on  the  ground  of  constructive  fraud:  Mills 
V.  Tukey,  22  Gal.  373;  compare  People  y.  Doe,  31  Id.  220.  But  such  a  writ 
will  not  issue  in  favor  of  one  who  was  the  purchaser  from  one  who  has  re- 
ceived a  sheriff's  deed  for  land  sold  under  a  judgment  for  delinquent  taxes: 
People  v.  OrarU,  45  Id.  07;  City  of  San  Joee  v.  FidUm,  Id.  316.  And  this  writ 
b  discretionary,  and  will  not  be  granted  except  in  a  clear  case;  consequently 
it  was  refused  because  the  sale  under  the  execution  was  not  sufficiently  ad- 
vertised in  Vcunmeter  v.  Borden^  25  N.  J.  Eq.  414. 

' '  The  most  familiar  instance  of  its  [the  writ  of  assistance]  use  is  where  land 
has  been  sold  under  a  decree  foreclosing  a  mortgage:"  Jonee  v.  Hooper^  50 
Miss.  510.  And  Kent,  chancellor,  in  the  leading  case  of  Kerehaiu)  v.  Thamp- 
eon,  4  Johns.  Gh.  609,  discussing  the  power  of  a  court  of  chancery  to  issue 
the  writ  on  a  foreclosure  and  sale  of  mortgaged  premises,  and  a  refusal  of  the 
defendant  or  one  coming  in  under  him  pendente  lUe  to  give  them  up^  says:  "  I 
have  examined  this  point  with  a  disposition  not  to  enlarge  the  established 
jurisdiction  of  the  court,  but  with  an  anxiety  at  the  same  time  to  a£Ford  the 
suitor  the  adequate  and  periect  relief  to  which  he  may  be  justly  entitled.  It 
does  not  appear  to  consist  with  sound  principle  that  the  court  which  has  ex- 
clusive authority  to  foreclose  the  equity  of  redemption  of  a  mortgagor,  and 
can  call  all  the  parties  in  interest  before  it,  and  decree  a  sale  of  the  mortgaged 
premises,  should  not  be  able  even  to  put  the  purchaser  into  possession  against 
one  of  the  very  parties  to  the  suit,  and  who  is  bound  by  the  decree.  When 
the  court  has  obtained  lawful  jurisdiction  of  a  case,  and  has  investigated  and 
decided  upon  its  merits,  it  is  not  sufficient  for  the  ends  of  justice  merely  to 
declare  the  right  without  affi)rding  the  remedy.  If  it  was  to  be  understood 
that  after  a  decree  and  sale  of  mortgaged  premises,  the  mortgagor,  or  other 
party  to  the  suit,  or,  perhaps,  those  who  have  been  let  into  the  possession  by 
the  mortgagor,  pendente  lite^  could  withhold  the  possession  in  defiance  of  the 
authority  of  this  court,  and  compel  the  purchaser  to  resort  to  a  court  of  law, 
I  apprehend  that  the  delay  and  expense  and  inconvenience  of  such  a  course 
of  proceeding  would  greatly  impair  the  value  and  diminish  the  results  of  sales 
under  a  decree."  Prior  to  the  passage  of  the  act  of  May  18,  1861,  judges  of 
courts  had  no  power  to  issue  writs  of  assistance  to  place  the  purchaser  of 
property  in  possession  under  a  decree  of  foreclosure,  in  Galifomia:  Chapman 
V.  Thornburgf  23  GaL  48.  But  it  is  settled  beyond  doubt  that  this  is  the  ap- 
propriate remedy  to  place  a  purchaser  of  mortgaged  premises  under  a  decree 
of  foreclosure  in  possession  as  against  parties  who  are  bound  by  the  decree, 
and  who  refuse  to  surrender  possession  pursuant  to  its  directions:  TerrtU  ▼. 
Allison,  21  WalL  289;  Montgomery  v.  JkiU,  11  GaL  190;  Montgomery  y.  Mid* 
dlemiss,  21  Id.  103;  BeaUy  v.  De  Forrest^  27  K.  J.  Eq.  482;  Ludlow  v.  ixmfiiv» 
Hopk.  Gh.  264;  BeU  v.  BirdeaU,  19  How.  Pr.  491;  New  Fork  Life  Im.  J 
Trust  Co.  V.  Band,  8  How.  Pr.  35;  S.  G.,  affirmed,  Id.  852;  Diggle  ▼.  Bo^ 
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i2e»,  48  Wis.  477;  And  the  porchaser  can  not  be  denied  the  writ  to  pat  him  in 
poaacmnon,  where  he  ia  kept  oat  ander  a  claim  that  the  mortgagor  had  no  titla 
when  he  made  the  mortgage:  Bowery  Savings  Bank  v.  Foder,  11  Weekly 
Digest,  483;  and  a  tenant  ia  poesession,  who  has  been  made  a  party,  is  bonnd 
to  attorn  to  the  parchaser  at  foreclosure  sale  or  be  remoyed  by  the  writ^  not- 
withstandini;  he  claims  under  an  unexpired  lease  of  several  years,  executed  by 
the  mortgagor  several  years  before  the  date  of  the  mortgage  foreclosed:  LoveU 
V.  Oerman  Bi formed  Church,  9  How.  Pr.  220. 

In  BhuiveU  v.  SmUh,  7  C.  E.  Green,  31,  the  writ  of  assistance  was  termed 
an  *'  eTtraordinary  relief;"  but  Beardsley,  C.  J.,  in  BeaUy  v.  J)e  Ibrrett,  27 
N.  J.  £q.  482,  referring  to  this  language,  said  he  saw  no  reason  so  to  regard 
it.  But  the  power  of  chancery  to  issue  the  writ  extends  only  against  those 
persons  who  are  parties  to  the  foreclosure  suit,  or  who  have  come  into  poeses- 
aion  of  the  premises  subsequent  to  the  commencement  of  the  suit,  or  with  the 
assent  of  those  who  are  such  parties:  Boynton  v.  Jackway,  10  Paige,  307; 
although  see  N.  T,  Life  Ins.  Co.  v.  Band,  8  How.  Pr.  35;  S.  a  affirmed,  Id.  852. 
And  a  person  who,  pending  an  action  for  the  foreclosure  of  a  mortgage,  and 
with  notice  of  its  pendency,  purchases  from  one  of  the  defendants  therein  a 
portion  of  the  mortgaged  prenuses,  occupies  the  same  position  as  his  grantor 
in  reference  to  the  issuance  of  the  writ:  Montgomery  v.  Byers,  21  Gal.  107; 
bat  it  will  not  issue  against  a  purchaser  who  is  not  a  party,  and  who  has  no 
notice,  actual  or  constructive,  of  the  pendency  of  the  suit:  Harlan  v.  Back- 
erby,  24  Id.  561;  and  it  was  held,  in  Van  Hook  v.  ThrockmortoT^  8  Paige,  33, 
that  it  would  not  issue  to  turn  a  person  out  of  possession  of  mortgaged  prem- 
ises, though  he  went  into  possession  pendente  lite,  unless  he  went  in  under  or 
by  pennission  of  one  of  the  parties  to  the  suit;  nor  will  it  issue  to  remove 
persons  who  go  into  possessioh  after  the  purchaser  has  received  his  deed  and 
conveyed  the  premises  to  another:  BeU  v.  BirdsaU,  19  How.  Pr.  491.  The 
owner  of  the  property  mortgaged,  whether  the  original  mortgagor  or  not,  is 
an  indispensable  party  in  a  suit  for  foreclosure;  a  decree,  if  he  is  not  made  a 
party,  will  not  bind  him  or  those  claiming  under  him,  and  the  purchaser  at 
•ach  sale  is  not  entitled  to  the  writ:  Terrell  v.  Allison,  21  Wall.  289.  And  a 
tenant  of  the  mortgagor,  or  a  person  who  has  gone  into  possession  of  the 
mortgaged  premises  subsequent  to  the  mortgage  but  before  the  commence- 
ment of  the  foreclosure  suit,  mast  be  made  a  party  to  the  suit  to  enable  the 
court  to  turn  him  out  of  possession  by  a  writ  of  assistance  upon  the  appUoa- 
tion  of  the  purchaser  under  the  decree,  although  the  tenant  had  no  defense, 
and  might  have  been  turned  out  of  possession  by  an  ejectment  suit  brought 
by  the  parchaser:  BoyTiton  v.  Jaekway,  10  Paige,  307;  and  the  right  to 
tarn  out  of  possession  by  this  writ  does  not  extend  to  the  case  of  the  wife  of 
the  mortgagor,  not  a  party  to  the  suit,  claiming  under  color  of  title  acquired 
from  one  of  the  defendants  before  suit  brought,  although  such  title  may  bs 
void  or  inoperative  by  statute:  Thompson  v.  Smith,  1  DilL  458.  And  where, 
after  the  death  of  the  mortgagor,  the  mortgagee  commenced  a  suit  to  foreclose, 
making  the  executors  parties,  but  not  the  widow,  the  mortgagee,  on  purchas- 
ing at  the  foredoeure  sale,  is  not  entitled  to  the  writ  as  against  the  widow, 
who  retains  possession  of  a  portion  of  the  premises,  which  on  demand  she  re- 
fases  to  surrender:  Burton  v.  Ides,  21  Cal.  87. 

Where  the  mortgagor  and  his  wife  move  to  set  aside  the  writ  on  the 
groond  that  they  moved  upon  and  occupied  the  premises  as  a  homestead 
before  the  execution  of  the  mortgage  by  the  husband,  the  motion  will  be 
denied  where  it  appears  that  the  mortgage  was  given  for  the  purchase 
money  of  the  premises,  even  thoo^  the  wife  was  not  a  party  to  the  fore* 
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tkmare:  Skhmur  ▼.  B^atbyt  16  GbL  106.  A  party  who  foredoiM  a  mortgage 
given  by  one  partner  on  and  obtains  a  sheriff's  deed  for  an  nndividod  interest 
in  the  partnership  property,  without  making  the  other  partner  a  party,  is  not 
entitled  to  the  writ  as  against  a  receiver  who  has  been  appointed  by  the 
court  at  the  instance  of  the  other  partner  in  an  action  commenced  by  him  to 
dissolve  the  partnership  and  have  the  property  sold  to  pay  the  debts:  Aut&t^ 
TtUh  V.  Hesaenautr,  43  Gbtl.  356.  A  purchaser  on  foreclosure  can  not  demsnd 
possessioa  until  the  commissionerls  report  of  the  sale  is  oonfirmed;  and  a 
demand  and  refusal  made  before  will  not  justify  the  writ  after  confirmation,  if 
there  was  no  demand  and  refusal  after  the  confirmation:  Howard  v.  Baud^ 
42  Mich.  131.  Where  proceedings  by  writ  of  assistance  on  foreclosure  were 
taken  against  the  wife,  leave  being  taken  to  discontinue  as  against  the  has- 
band,  the  objection  that  the  papers  were  wrongfully  entitled  in  the  names  of 
both  defendants  was  held  a  mere  technicality,  especially  as  it  was  not  clear 
from  the  record  whether  the  order  of  discontinuance  had  been  entered:  ^Toios 
V.  LemoUy  47  Mich.  544.  And  matter  set  up  in  defense  of  a  motion  can  not  be 
received  to  afifeot  the  decree  determining  the  rights  of  the  defendantst 
Id.  And  it  was  held  in  Rawimr  v.  HcamlUm^  51  How.  Pr.  297,  that  where  the 
writ  was  issued  upon  notice  in  favor  of  a  purchaser  under  a  mortgage  foie- 
cloBure  suit  against  a  tenant  in  possession  of  the  mortgaged  premises,  and  waa 
executed  by  putting  the  purchaser  in  possession,  it  was  oondusive  upon  the 
tenant  and  purchaser  as  to  the  right  of  possession.  If  the  tenant  had  any 
defense  to  it,  it  should  have  been  presented  on  the  hearing  of  the  motion 
for  the  writ.  The  question  whether  the  writ  was  properly  awarded  can  not 
be  reviewed  in  a  collateral  action  in  another  court. 

It  is  the  duty  of  the  sheriff,  in  the  execution  of  the  writ,  to  place  the 
purchaser  on  foreclosure  of  a  mortgage  of  an  estate  in  common  in  the  posses- 
sion of  every  part  and  parcel  of  the  land  jointly  with  the  other  tenants  in 
common,  but  in  the  execution  of  the  writ  the  sheriff  can  not  remove  any  part 
of  the  tenants  in  common  who  hold  under  a  title  independent  of  him  through 
whom  the  purchaser  claims:  Tttis  v.  Hieka,  38  Gal.  234;  but  an  officer  is 
protected  in  executing  a  writ  fair  upon  its  face,  even  though  it  was  irregu- 
larly issued,  and  the  defendant  would  be  entitled  to  have  the  same  set  aside 
on  motion:  Arrex  v.  Broadheadf  10  Hun,  269;  and  the  sheriff  can  not  excuse 
himself  from  executing  a  writ  lawfully  issued,  because  the  defendant  in  the 
writ  claims  to  hold  the  possession  under  a  party  having  a  title  older  than  the 
title  of  the  claimant  in  the  writ:  SUUe  ex  rtl,  Chappell  v.  Oilea,  10  Wis.  101; 
but  the  writ  will  not  justify  an  officer  in  putting  out  of  poeseesion  a  person 
who  was  neither  a  party  to  the  suit  nor  named  in  the  writ:  Brush  v.  Fotder^ 
86  HL  53.  In  an  action  against  the  sheriff  for  refusing  to  execute  the  writ 
by  putting  him  in  possession  of  land  purchased  by  him  at  a  foreclosure  safe^ 
the  complainant  should  show  the  parties  to  the  foreclosure  suit  and  the  term 
at  which  it  was  entered,  otherwise  it  does  not  state  a  cause  of  action;  but  it 
is  not  necessary  in  such  a  case  that  the  complainant  should  set  forth  all  the 
facts  that  give  the  circuit  court  jurisdiction  of  the  foreclosure  suit:  Loomi$  ▼• 
Wheeler,  18  Wis.  524. 

We  will  now  proceed  to  discuss  the  practice  on  issuing  writs  of  assistance. 
These  questions  are  to  a  great  extent  regulated  by  the  statutes  of  the  seveiml 
states;  but  there  are  interesting  matters  relating  to  this  subject  that  exist 
independent  of  statutes.  At  the  common  law  it  was  said  that  all  prooesa 
was  to  issue  out  in  course  before  any  injunction  or  writ  of  assistance  to  put 
the  party  in  possession  would  be  granted:  Venahlet  v.  Ibyle,  Rep.  €3i. 
179;  that  after  a  writ  of  exeentlon  of  a  decree  and  an  attachment  served  on 
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the  defendant*  the  plaintiff  might  have  an  injunction  to  the  defendant  to 
deliver  np  poMeasian,  and  then  if  he  zefoBed,  a  writ  of  aeaistanoe  issued: 
Strtbley  y.  IIcudJm^  3  Atk.  275;  and  an  injunction  to  deliver  poaBeesion  of 
land  would  be  decreed  as  a  ground  for  obtaining  the  writ:  Hvguenin  v.  Bcudey, 
15  Ves.  180.    And  it  was  held  iu  Dotfe  v.  Dove,  1  Dick.  619;  S.  C.»  1  Bra  C. 
C.  175,  that  the  following  steps  were  requisite  to  the  issuance  of  a  writ  of 
aseistance:  first,  service  of  a  writ  of  execution,  of  an  order  to  deliver,  a  de- 
mand, and  the  issuing  of  an  attachment  for  disobeying;  next,  an  injunction 
to  enjoin  the  defendants  to  deliver  possession,  and  upon  proof  of  service  of 
the  injunction  and  its  not  being  obeyed,  upon  motion  without  notice,  and  an 
affidavit  of  the  facts,  the  writ  would  be  ordered.    In  Alabama,  also,  it  was 
held,  that  if  the  possession  was  withheld,  the  court  would  direct  a  writ  of 
poflsessiou  to  issue,  and  if  this  order  was  not  obeyed,  an  injunction  would  be 
granted,  and  if  that  was  not  obeyed,  the  writ  of  assistance  would  issue  as  a 
matter  of  course:  Creighton  v.  Patn^,  2  Ala.  158;  and  in  Kershaw  v.  Tftomp- 
son,  4  Johns.  Cb.  609,  it  was  said,  that  if  the  defendant  disobey  an  order  to 
deliver  up  possession,  an  injunction  issued  of  course,  on  affidavit  of  service  of 
the  order,  etc.,  to  enjoin  the  defendant  to  deliver  possession;  and  on  proof  of 
service  of  the  injunction  and  a  refusal  of  the  party  to  comply,  a  writ  of  assist- 
ance issued,  of  course,  to  the  sherifEl^    But  the  tendency  of  the  courts  has 
been  to  dispense  with  these  formalities  and  to  issue  the  writ  inunediotely  on 
proof  of  demand  of  possession  and  refusaL    In  Valentine  v.  Teller,  Hopk.  Ch. 
480,  it  was  held  that  the  writ  was,  in  ordinary  cases,  the  first  and  only  pro- 
cess for  giving  possession  of  land  under  an  adjudication  of  the  court.     The 
oourt,  in  discussing  the  course  mentioned  in  Kershaw  v.  Thompson,  supra,  said: 
"This  circuity  seems  unnecessary;  at  least,  it  is  not  necesssjry,  in  the  ordi- 
nary case  of  a  proceeding  for  possession,  against  a  party  who  was  a  defendant 
in  the  suit.    When  once  the  principle  is  established  that  this  court  is  to  give 
possession,  that  possession  should  be  given  by  the  most  direct,  simple,  and 
efficacious  means,  and  the  process  of  this  court  should  be  in  effect  the  same 
with  the  habere  facias  possessionem  at  law." 

On  a  decree  setting  aside  a  convejrance  and  demanding  a  reconveyance,  a 
motion  for  a  writ  of  assistance,  made  upon  the  following  documents,  should 
be  granted:  Notice  of  motion  and  affidavit  of  personal  service  of  a  copy  of 
the  same  and  of  the  other  papers;  a  certified  copy  of  the  decree;  the  certifi- 
cate of  enrollment  of  the  decree;  deed  of  reconveyance,  approved  by  a  mas- 
ter; affidavit  showing  a  demand  of  possession  and  execution  of  a  deed  of 
reconveyance  and  refusal  to  do  either:  Devaucene  v.  DevauceTie^  1  Edw.  Cb. 
272.  Under  the  Califomia  system,  the  order  to  deliver  possession  should  be 
first  made,  unless  a  direction  to  that  effect  is  contained  in  the  decree,  and  if, 
upon  its  service,  that  is  disregarded,  the  court  can  at  once  direct  the  writ  to 
issue;  but  if  the  delivery  of  possession  to  the  purchaser  is  directed  by  the 
decree,  no  preliminary  order  will  be  requisite,  but  upon  proof  of  disobedience 
to  the  decree,  the  party  will  be  entitled,  as  a  matter  of  course,  to  the  writ  as 
against  the  defendant  in  the  suit:  Montgomery  v.  TvU,  11  Cal.  190;  but  in 
that  state  it  has  been  held  that  the  purchaser  under  a  decree  of  foreclosure  is 
entitled  to  the  writ  without  any  preliminary  order,  although  the  decree  con- 
tained no  direction  to  deliver  the  possession;  that  all  that  is  necessary  is  to 
furnish  the  court  proper  evidence  of  a  presentation  of  the  deed  to  the  defend- 
ant or  those  claiming  under  him,  a  demand  of  the  possession  of  them,  and 
their  refusal  to  surrender  it:  Monlgomery  v.  MidcUemiss,  21  Id.  103;  Mont* 
^ornery  v.  Byers,  Id.  107.  In  Mississippi,  all  that  is  necessary  is  that  tha 
tomplainant  should  file  with  the  clerk  a  petition  and  proof  of  service  of  the 
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order  of  the  chancellor  npon  the  defendant  and  demand  of  poeaesaion  and 
refusal  to  sarrender  it:  Oriswold  y.  SimnwiUf  60  Miss.  123;  compare  Jonei  v. 
Hooper,  Id.  510.  No  notice  of  the  application  for  the  writ  is  necessary,  bai 
it  may  be  made  ex  parte :  New  York  Life  and  Trutt  Co,  v.  Rand,  8  How.  Pr. 
35;  S.  C,  affirmed,  Id.  352;  Harvey  v.  MorUm,  39  Miss.  508;  New  York  Life 
Ins.  and  Trust  Co,  v.  Cutler,  9  How.  Pr.  407;  Lynde  v.  O'Donnell,  12  Abb. 
Pi .  286;  Dove  v.  Dove,  1  Dick.  619;  S.  C,  1  Bro.  C.  C.  375;  Caaet  de  la 
B'orde  v.  Othon,  23  W.  R.  110.  In  Mississippi,  however,  the  defendant 
should  have  reasonable  notice  of  the  application  for  the  writ:  Jones  v. 
Hooper,  50  Miss.  510.  And  in  California,  when  application  is  made  for  a 
writ  of  assistance  under  a  sheriff's  sale  enforcing  the  lien  of  a  tax,  notice 
should  be  given  to  the  defendant  and  also  the  terre-tenant,  if  there  be  one 
who  will  be  disturbed  by  the  execution  of  the  writ:  City  of  San  JoU  v.  /W- 
Um,  45  Cal.  316.  The  application  for  the  writ  should  be  made  in  the  court 
below,  and  not  in  the  higher  court:  Ryereon  v.  Eldred,  18  Mich.  195;  Harvey 
V.  Morton,  39  Miss.  508;  and  it  should  be  granted,  not  by  the  clerk,  but  by 
the  court  on  hearing  the  facts:  Bruce  v.  Honey,  18  HI.  67;  SmUh  v.  Britten^ 
ham,  3  HI.  App.  62.  Under  rule  9  for  courts  of  equity  of  the  United  States,  the 
clerk  of  the  court  may  issue  writs  of  assistance,  and  some  of  the  states  have 
followed  this  procedure.  In  Pennsylvania,  it  was  held  that  under  this  rule 
the  writ  was  so  much  a  matter  of  course  that  the  prothonotary  might  issoe 
it  in  the  cases  prescribed  by  the  rule  without  any  application  to  the  court: 
Commonwealth  ex  rel.  Smith  v.  Dieffenhach,  3  Grant's  Cas.  368. 

This  practice  was  followed  also  in  Wisconsin,  where  it  was  held  that  no 
discretion  was  left  with  the  clerk  to  withhold  the  writ,  when  the  party  shall 
have  complied  with  the  terms  of  the  rule:  Attorney  OenercU  ex  rel,  Caleb 
Cushing  ▼.  Lum,  2  Wis.  507;  but  the  writ,  under  this  rule,  as  against  a 
stranger  to  the  suit,  can  issue  only  upon  the  order  of  the  court,  though  it  is 
otherwise  where  the  party  in  possession  is  a  defendant:  Ooit  in  the  suit  qf 
Knapp  V.  Dicherman,  20  Id.  631.  This  rule  entirely  changes  the  former  prac- 
tice of  courts  of  equity  in  regard  to  the  mode  of  obtaining  this  writ:  Attor- 
ney Oimerdl  ex  rel.  Caleb  Cushing  v.  Lum,  supra.  Where  a  writ,  improp- 
erly granted,  is  afterwards  set  aside,  the  person  dispossessed  under  it  is 
entitled  to  bo  put  into  possession:  Chamberlain  v.  Choles,  35  N.  Y.  477.  H 
the  return  of  the  first  writ  does  not  declare  clearly  that  it  has  been  fully 
executed,  and  it  is  made  to  appear  by  affidavit  that  it  has  not  been,  it  is  com- 
petent for  the  court  to  issue  another  writ:  Tevis  v.  Hicks,  38  Cal.  234.  But 
an  appeal  lies  from  an  order  refusing  to  vacate  an  order  granting  the  writ: 
City  of  San  Josi  v.  Fulton,  45  Cal.  316;  but  one  who  is  not  a  party  to  the 
record  can  not  appeal  from  an  order  granting  the  writ;  such  a  person  may, 
however,  move  to  vacate  the  order  granting  it,  and  in  that  way  place  himself 
on  the  record,  and  then  if  the  motion  is  denied,  appeal  from  Uie  order  deny- 
ing the  motion;  or  if  the  writ  is  executed,  move  to  be  restored  to  the  posses- 
sion; and  if  the  motion  is  denied,  take  his  appeal:  People  v.  Grant,  Id.  97. 
But  in  Bryan  v.  Sanderson,  3  Mc Arthur,  402,  it  was  held  an  appeal  did  not 
lie  from  an  order  awarding  the  writ  or  from  an  order  refusing  to  grant  it;  and 
whera  there  is  a  doubt  in  the  mind  of  the  court  whether  an  order  granting  a 
writ  of  assistance  in  a  cause  pending  in  the  circuit  court  is  an  appealable 
order,  that  doubtfulness  is  a  sufficient  reason  why  an  application  to  the 
supreme  court  to  stay  proceedings  upon  such  writ  pending  an  appeal  to  the 
supreme  court  upon  the  older  should  not  be  granted:  Odpehe  v.  MU,  ds  Hart' 
€4m  jr.  B.  Co,,  11  Wis.  4o4. 
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GOODLOE  V.   GrODLBT, 

[IS  SMZDU  AXD  IfAWHATJi,  238.] 

If  HoiiDEB  IS  Igkoraiit  of  Place  whxbe  Indobssb  Rbsidsd  at  the  time 
of  protest^  and  could  not  ascertain  it  after  diligent  inquiry,  notice  sent 
to  the  place  where  the  note  bears  date  will  be  sufficient. 

JiTRT  Detbkmines  whethkb  Dub  Diligkncs  IK  Giving  Notigb  of  demand 
and  non-payment  was  ased. 

Koncs  TO  AN  OinoER  OF  A  Bank  can  not  Affect  Bank  when  in  regard 
to  a  matter  not  pertaining  to  his  duties.  Consequently,  notice  to  some 
of  the  officers  of  a  bank  for  collection,  of  the  residence  of  an  indorser,  does 
not  prevent  the  bank  from  excusing  want  of  notice  of  non-payment  at 
the  indorser's  residence  by  the  ignorance  of  the  officers  charged  with  the 
duty  of  coUeotLDg  notes. 

Ck>in>ucT  OF  Agent  Only  Binds  Emfloteb  when  he  acts  within  the  limits 
of  the  power  granted  to  him,  and  with  reference  to  the  subject-matter  of 
the  agency. 

Dob  Diligence  to  Ascebtain  Indobseb's  Residence  is  Used  if  inqniries 
are  made  by  the  notary  in  the  place  where  the  note  was  payable. 

Wheke  Matter  in  Excuse  fob  Want  of  Demand  and  Koticb  is  Relied 
UPON,  it  is  usual  to  declare  as  if  there  had  been  due  presentment  and 
notice.  Sufficient  matter  in  excuse  is  in  legal  effect  equivalent  to  demand 
and  notice. 
DmAND  ON  Note  Patasle  at  Bank  after  banking  hours  is  sufficient; 
indeed,  where  a  note  is  payable  at  a  particular  time  at  a  back,  and 
mdorsed  to  such  bank  for  collection,  no  specific  demand  is  necessary. 

Assumpsit,  by  Oodley,  on  a  promissory  note,  dated  at  Tuscum- 
bia,  and  payable  at  the  branch  of  the  Bank  of  the  State  of  Ala* 
bama.  Goodloe  was  an  indorser  on  the  note.  Plea,  non  assump- 
sU.  On  the  trial,  two  depositions  of  one  Lane,  a  notary,  were 
read,  stating  substantially  that  the  note  was  handed  to  him  as  a 
notary;  that  he  presented  the  note  at  the  counter  of  the  bank, 
and  payment  was  refused,  as  no  funds  were  there  to  meet  the 
note;  that  after  diligent  inquiry  for  the  makers  and  indorsers, 
and  having  no  positive  information  as  to  Ooodloe's  particular 
po8t-o£Sce,  he  sent  notices  to  the  original  makers  and  to  Good- 
loe at  TuBcumbia;  that  the  notices  were  sent  in  time  for  the  first 
mail;  that  the  reason  of  sending  the  notices  in  this  manner  was 
from  information  received  from  the  cashier  and  other  o£Scers  of 
the  bank,  who  are  always  required  to  state  where  the  notice 
should  be  sent;  the  deposition  stated  that  the  notary  had  made 
inquiry  of  these  officers.  Evidence  was  offered  on  the  part  of 
Goodloe,  showing  that  his  residence  and  nearest  post-office  was 
not  Tuscumbia  but  La  Grange,  about  ten  miles  distant,  and 
that  by  inquiry  at  Tuscumbia  he  would  have  learned  his  address. 
The  charges  to  the  jury  are  stated  at  sufficient  length  in  the 
opinion.   Verdict  for  the  plaintiff;  the  defendant  brought  error. 
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D.  Mayes,  for  Che  plaintiff  in  error. 
A,  H.  Handy,  centra. 

Bj  Court,  Cl^tton,  J.  This  case  waa  formerly  in  this  court, 
and  is  reported  in  Oodley  y.  Ooodloe,  6  Smed.  &  M.  255  [45  Am. 
Dec.  267].  It  was  then  reversed,  because  of  the  refusal  of  the 
court  to  give  the  following  charge  at  the  instance  of  the  plaint- 
iff's counsel:  *'  That  if  the  holder  of  the  note  was  ignorant  of 
the  place  where  the  indorser  resided  at  the  time  of  protest,  and 
could  not  ascertain  it  after  diligent  inquiry,  notice  sent  to  the 
place  where  the  note  bears  date  will  be  sufficient." 

Upon  the  present  trial  the  plaintiff  asked  no  instruction,  but 
a  repetition  of  the  foregoing,  which  was  granted.  The  defend- 
ant asked  several  instructions,  a  part  of  which  were  given,  and 
a  part  refused. 

We  see  no  reason  now  to  say,  that  the  instruction  given  for 
the  plaintiff  is  erroneous,  as  it  precisely  accords  with  our  former 
decision  in  the  case.  The  argument  addressed  to  us  on  the 
point,  would  have  been  very  appropriate  before  the  jury,  to  show 
that  the  holder  was  not  ignorant  of  the  defendant's  residence, 
but  it  can  have  no  application  in  the  decision  of  the  legal  prin- 
ciple. In  the  same  case  it  was  decided,  that  '*  what  shall  be 
deemed  due  diligence  must  be  submitted  to  the  jury  under 
appropriate  charges,  where  the  question  depends  upon  the  testi- 
mony of  witnesses  given  before  the  jury."  That  course  was 
pursued  in  this  case,  and  there  is  no  such  preponderance  of 
evidence  against  the  verdict  as  would  authorize  us  to  set  it  aside. 

We  shall  proceed  to  consider  those  charges  which  were  asked 
by  the  counsel  of  the  defendant  and  refused  by  the  court.  The 
first  is  as  follows:  ''  The  bank  where  the  note  was  payable,  and 
to  which  the  note  was  sent  for  collection,  was  the  holder  of  the 
note  for  that  purpose,  and  the  plaintiffs  can  not  avail  themselves 
of  ignorance  of  the  defendant's  residence,  as  an  excuse  for  the 
omission  of  actual  notice,  if  it  appears  that  the  bank,  through 
any  of  its  officers,  had  knowledge  of  such  residence."  Banks, 
of  necessity,  carry  on  all  their  business  through  the  medium  of 
agents,  l^e  acts  of  their  agents  bind  them  to  the  extent  of 
their  authoriiy.  Each  fs  confined  to  the  sphere  which  is  as- 
signed to  him.  Where  a  bank  has  several  agents,  to  whom  sep- 
arate and  independent  duties  are  intrusted,  notice  to  one  of 
them,  in  regard  to  a  matter  not  appertaining  to  his  duties,  can 
not  affect  the  bank.  It  is  the  duiy  of  the  cashier  or  of  the  teller 
to  superintend  the  collection  of  paper  deposited  in  the  bank  for 
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payment.  It  is  the  duty  of  the  same  offioers  to  give  inf  ormatioii 
as  to  the  leddenoe  of  the  indorsers.  If  the  bank  may  be  Justly 
chargeable  with  notiee  to  either  of  these  officers^  as  to  such  res- 
idence, it  can  not  be  so  chargeable  by  the  knowledge  ot,  or  the 
notice  to,  one  of  its  clerks  not  inirasted  with  the  duty  of  super- 
intending such  collections.  The  principle  is  a  general  one,  that 
tfao  conduct  of  the  agent  only  binds  his  employer,  when  he  acts 
within  the  limits  of  the  power  granted  to  him,  and  with  refer- 
-ence  to  the  subject-matter  of  the  agency:  IMner  t.  Farham,  2 
8med.  k  M.  164;  WUkins  t.  Commercial  Banko/Naicheg,  6  How. 
990;  WUoox  y.  Bouth,  9  Smed.  &  M.  476.  We  think,  ibecefoxe, 
there  was  no  error  in  refusing  this  charge. 

The  next  charge,  the  refusal  of  which  is  excepted  to,  is  in 
iheee  words:  **  It  is  not  sufficient  to  charge  the  indorser  in  this 
ease,  that  inquiries  were  only  made  where  the  note  was  payable." 
This  refusal  is  justified  by  the  case  of  Hunt  t.  Nugent^  10  Smed. 
A  M.  648.  That  case  is  also  an  authority  for  the  sufficiency  of 
aotice  in  this.  It  says:  '^ The  information  the  notary  receiyed 
was  direct  and  positiye.  It  was  giyen  to  him  at  the  place  where 
it  was  most  natural  for  him  to  inquire,  the  place  where  the  note 
was  payable.  He  had  no  reason  to  doubt  but  that  the  informa- 
tion he  receiyed  was  correct,  because  it  was  giyen  without  hesita- 
tion, not  as  a  mere  opinion.  He  was  put  at  rest  upon  the  subject." 
8o  in  this  case,  the  notary  states,  ''he  receiyed  the  informa- 
tion as  to  the  residence  of  Goodloe  from  the  cashier  and  other 
officers  of  the  bank,  and  he  presumed  they  knew  his  residence." 
See  also  Farmer^  and  Merchanis*  Batik  y.  Eddxngn^  4  Humph* 
621;  Spencer  y.  Bank  of  Salina,  8  Hill  (N.  T.),  520. 

The  other  charge  asked  and  refused  is  as  follows:  ''  If  the 
declaration  ayers  that  notice  was  giyen  to  the  indorser,  proof 
that  diligent  search  was  made  for  his  residence  to  excuse  the 
omission  of  notice  will  not  support  the  ayerment,  and  unless 
the  proof  corresponds  with  the  ayerment  in  this  particular, 
the  jury  must  find  for  the  defendant."  On  this  point,  the  rule 
is  thus  laid  down  by  Greenleaf ,  in  his  treatise  on  Eyidence, 
yol.  2,  p.  162:  ''Where  matter  in  excuse  for  want  of  demand 
and  notice  is  relied  upon,  it  is  usual  to  declare  as  if  there  had 
been  due  presentment  and  notice.  Sufficient  matter  in  excuse 
is,  in  legal  efiect,  equiyalent  to  demand  and  notice."  The  same 
doctrine  is  in  substance  stated  by  Chitty:  Bills,  591. 

In  regard  to  the  demand,  we  think  that  it  was  sufficient  in 
this  case.  The  notary  says  he  made  the  demand  of  the  bank 
after  banking  hours,  and  after  the  note  had  been  handed  to  him 
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A8  notazy,  that  he  was  answered  by  the  proper  officer  that  no 
money  had  been  deposited  for  its  payment.  That  this  was  a 
sufficient  demand,  is  established  by  the  case  of  the  Commercial 
and  Bailroad  Bank  t.  Hamer,  7  How.  448.  Indeed,  where  a 
note  is  payable  at  a  particular  time  at  a  bank,  and  indorsed  to 
such  bank  for  collection,  no  specific  demand  is  necessary.  It  is 
enough  if  the  note  be  in  bank  on  the  day  appointed  for  its 
payment:  State  Bank  y.  Napier,  6  Humph.  270  [44  Am.  Dec. 
808];  Bank  of  U.  8.  t.  Oameal,  2  Pet.  643;  Cohea  t.  Hunt,  2 
Smed.  &  M.  227  [41  Am.  Dec.  589].  This  case  is  not  like  that 
of  Harriwn  t.  Crowder,  6  Id.  471  [46  Am.  Dec.  290].  There 
the  demand  was  made  before  the  close  of  banking  hours.  The 
court  charged  the  jury,  *'  that  if  the  demand  were  made  at  some 
reasonable  or  convenient  time,  before  the  doors  were  closed  on 
the  third  day  of  grace,  it  was  sufficient."  This  court  reversed 
the  judgment,  because  this  charge  was  too  indefinite;  but  the 
decision  does  not  apply  in  this  case.  The  demand  here  was  not 
made  until  the  close  of  banking  hours,  and  the  notary  was  in* 
formed  that  no  funds  had  been  deposited  to  pay  it. 
On  the  whole,  the  judgment  is  affirmed. 

Facts  Bzouanro  a  Demand  and  Notiob  icat  bb  Qxvbt  in  Evxdxncs  ondar 
the  ordinary  aUegation  of  demand  and  notice.  Facta  which  dispenae  with  a 
demand  and  notice  will,  in  law,  be  deemed  proof  of  a  demand  and  noticet 
SjMum  y.  BaUzeU,  46  Am.  Dec  346,  and  note. 

SiTincDENOT  OF  DEMAND  AND  NoTicB,  BT  Whom  Dbtebmxned:  See  CMlqf 
T.  Qcadloef  45  Am.  Deo.  287  (the  principal  case  came  before  the  ooort  of  errora 
and  appeals  before,  and  is  reported  in  this  series);  Harrison  v.  OrowdeTf  Id. 
290;  WkUaher  r,  Morrison,  44  Id.  627,  and  the  notes  to  these  cases. 

Demand  on  Notes  Pataslb  at  Pabticulab  Bank:  See  Hamson  y,  OVow^ 
der,  45  Am.  Dea  290^  and  note. 

KoTZCB  Addbbssed  to  Drawee  at  Place  or  Date  of  note,  when  and  when 
not  snffioient:  See  Loweryr,  SeoU,  85  Am.  Dec  627;  Foard  ▼.  Joknaon,  96  UL 
421;  QodleyY.  Ooodioe,  45  Id.  287. 

Notiob  to  OmoEE  ob  Agent  or  Gobforation  ArtKcrs  Gobpobation, 
when:  See  Bank  qf  PiMmrgh  ▼.  WhiUhnd,  86  Am.  Dec  186,  and  note 
eossing  this  question  at  length. 
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Bask  of  Mibsoubi  t;.  Wells. 

Lnoi  oy  RxaoonoN  was  Pbbsebybd  by  the  act  of  general  mmuMj  ap- 
proved Febmaiy  24,  1843  (fleesion  acts,  page  51),  and  the  act  oonoarning 
courts  (revised  code  1835,  page  160,  aeotion  52),  and  no  actrs  faeku  was 
neoeswaiy  to  continue  it,  when  the  court  did  not  hold  any  Besaion  at  the 
xetom  term  of  the  writ  on  account  of  its  postponement  by  the  legisla- 
t«V9.  These  acts  were  designed  to  make  the  writs  as  effectual  to  all  in- 
tnks  and  purposes  as  if  executed  at  the  term  to  which  they  were  made 
retumableb 

BiiiOT  ov  EzBounoR  Soid  out  ahd  BnjyxRKD  to  SHXBm  is  to  continue 
the  lien  of  the  judgment  until  the  execution  of  the  writ,  although  the 
time  had  elapsed  during  which  the  lien  of  the  Judgment  continued. 

PttOB  LcvT  ov  BzaounoN  under  Jukiob  Judombnt  does  not  divest  the 
prinity  of  the  older  Judgment. 

JuMMXNT  RsvrviNO  LzxN  ow  Previous  Judgment  can  not  Relate  Back 
and  give  the  purchaser  at  the  sheriff's  sale  a  right  which  did  not  exist  at 
the  time  of  the  purchase,  where  the  judgment  reviving  the  lien  was  not 
rendered  until  after  a  sale  of  the  premises;  although,  if  the  sale  did  not 
satisfy  the  Judgment,  it  might  have  had  the  effect  of  reviving  the  lien  on 
any  real  estate  owned  by  the  defendant  in  the  execution,  or  which  he  had 
disposed  of  while  subject  to  it. 

Ebbob  to  the  Marion  ciicuit  court.    The  opinion  states  the 
<A8e. 

Glover  and  CampbeU,  for  the  plaintiC 

Praiie  and  Anderson,  contra. 

By  Coort,  Bcott,  J.    This  was  an  action  of  ejectment  brought 

hj  the  plaintiff  in  error  against  the  defendant  in  error  f i)r  lands 

and  lots  in  Marion  county.    In  consequence  of  adverse  instruc* 

ici 
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iiojis,  the  plaintiff  submitted  to  a  nonsuit,  and  after  an  nnsuo- 
cessful  application  to  set  it  aside,  sued  out  this  writ  of  error. 

The  pkdntiff  claimed  the  premises  in.  controTersy  under  a 
sheriff's  sale  and  deed,  on  a  judgment  dated  the  fourth  of  May, 
1840,  on  which  execution  issued  the  first  of  July,  1842,  return- 
able to  the  first  Monday  of  S^iptember  following.  The  execution 
was  levied  the  second  of  July,  1842,  and  the  sale  was  made  the 
eighteenth  c»f  August,  1848.  On  the  £fth  of  April,  1843,  a  scire 
facias  was  sued  out  on  the  above-mentioned  judgment  for  the 
purpose  of  continuing  the  lien  of  it,  and  a  judgment  of  reriTal 
was  entered  on  the  twenty-fourth  of  November,  1843,  after  a 
fiale  of  the  premises  had  taken  plaoe. 

The  defendant's  title  was  a  sheriff's  deed,  under  a  judgment 
entered  the  eleventh  of  January,  1840,  on  which  execution  issued 
the  nineteenth  of  August,  1842,  returnable  to  the  first  Monday 
in  September  following:  wihioh  was  levied  the  dagr  of  its  date, 
and  the  sale  under  it  was  made  the  eighteenth  of  August,  1843. 

This  controversy  has  arisen  from  the  failure  of  the  judge  to 
liold  a  session  of  the  circuit  court  at  the  retam  term  of  the  writ; 
«nd  theftct of  the  general  assembly,  approved  the  tweniy-f  ourth  of 
'February,  1843  (session  acts,  p.  51),  which  was  passed  before  the 
next  regular  term  of  the  court,  and  which  postponed  its  session 
until  the  first  Monday  in  August,  1843.  The  fifteenth  section 
of  the  above-recited  act  provides  that  no  reoogizanoe,  suit,  or 
other  matter -shall  be  dismissed,  diseontinued,  or  fail  by  reason 
t>f  the  alteration  of  the  times  of  holding  said  courts;  and  sales 
of  property  which  would  have  been  made  at  the  first  term,  as 
heretofore  established,  shall  be  made  at  the  n^Lt  term  to  be 
Jield  under  this  act.  The  act  concemiz^  courts  (revised  ooAe^ 
1835,  p.  160,  sec.  52)  provides  that  no  writ,  process,  plea,  or  pro- 
ceeding whatsoever,  civil  or  criminal,  shall  be  deemed  discon- 
ftinued  or  abated  by  reason  of  the  failure  of  any  term  or  session 
of  any  court;  but  the.same  shall  be  continued  on  as  if  no  such 
failure  or  adjournment  had  taken  place. 

>  .  The  defendant  contended  that  by  virtue  of  these  acts,  his  lien 
^aa  preserved,  and  no  scire  facias  was  necessary  to  continue  it. 
The  plaintiff,  on  the  other  hand,  maintained  that  the  liens  being 
executed  by  statute,  could  continue  for  no  longer  time  than  was 
allowed  by  law,  and,  having  expired  before  the  sale,  the  sub- 
sequent revival  of  the  judgment  by  scire  facias  issued  before  the 
expiration  of  the  lien,  related  back  and  gave  him  a  priority. 
The  court  entertaining  views  corresponding  with  those  oon« 
'  tended  for  by  the  defendant,  ruled  accordingly. 
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The  obvious  iatent  of  {he  acts  above  cited,  was  to  annihilate^  . 
as  it  were,  the  time  intervening  between  the  return  day  of  tba 
writs  and  that  to  which  their  execution  was  postponed.  They 
were  designed  to  make  the  writs  as  e£Eectiial  to  all  intents  and 
purposesi  as  if  execated  at  the  term  to  which  they  were  made 
reioniable.  The  delay  was  involuntary  and  against  the  consent 
of  the  party,  and  to  bold  that  it  worked  him  an  injury  would  be  - 
the  greatest  injustice.  The  words  of  the  statute  are  sufflcientijr 
comprehensive  to  bear  this  interpretation,  and  respect  for  the 
g&Macdl  assembly  requires  that  they  should  be  thus  construed. 

The  lien  of  the  judgment,  under  which  the  defendant  deduces 
his  title,  was  prior  to  that  of  the  plaintiff,  and  long  before  th* 
expiration  of  the  prior  lien,  an  execution  was  sued  out  and  de* 
livered  to  the  sheriff,  the  efSsct  of  which  was  to  continue  that . 
lien  until  the  execution  of  the  writ,  although  the  time  had., 
elapsed  during  which  the  lien  of  a  judgment  continues:  B.  C, 
tit.  Execution,  sec.  18.    It  would  be  an  act  of  supererogation  to* 
require  him  to  revive  his  judgment  in  order  to  preserve  his  prop- 
erty.    The  only  effect  of  it  would  be  delay.    Then  the  prior, 
levy  of  the  execution  under  the  junior  judg^nent^  although  tha^ 
lien  of  that  had  not  expired,  did  not  divest  the  priorily  of  Hbe^- 
older  judgment. 

The  judgment  reviving  the  lien  of  the  junior  judgment  was  ^ 
not  rendered  untU  after  a  sale  of  the  premises  in  dispute.     The 
party  thus  by  his  own  act  having  disposed  of  the  property  on^ 
which  he  wished  to  impose  or  continue  his  lien,  it  is  obvioua< 
that  the  judgment  of  revival  could  not  relate  back  and  give  the 
purchaser  at  the  sheriff's  sale  a  right  which  did  not  exist  at  tho» 
time  of  the  purchase.    The  party  suing  out  the  mre  faciaa  to) 
recover  his  judgment  was  under  no  obligations  to  continue  the- 
proceeding  after  the  sale.     He  might  have  discontinued  it  at 
his  pleasure;  the  purchaser,  therefore,  could  not  have  been  ia-^ 
fluenced  in  his  conduct  by  any  assurance  of  a  revival  of  the  lien^ 
If  the  sale  of  the  property  did  not  satisfy  the  judgm^it,  the  re*< 
vival  would  have  had  the  effect  of  reviving  the  lien  on  any  real: 
estate  owned  by  the  defendant  in  the  execution,  or  which  he  had. 
disposed  of  while  subject  to  it,  but  surely  a  creditor  could  not. 
thereby  entitle  himself  to  a  lien  on  property  of  the  defendant', 
which  had  been  disposed  of  by  his  own  act. 

The  judgment  of  the  court  below  is  afiSrmed,  the  other  judg^ 
concurring. 

Prioritt  whbbb  Several  Writs  of  Exeoution  Delivsrcd  to  SHEBorr 
Bee  Kennan  v.  Fieklin,  44  Am.  Dec.  776. 
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Eirscv  07  Sunro  our  Ezeoutiok  to  Continuk  Lirar  ov  JnDOXENT.^-The 
rule  Uud  down  in  the  principal  case  ia  not  adopted  in  the  other  states.  Mr. 
Freeman,  in  his  work  on  Judgments,  section  349  a,  3d  ed.,  referring  to  this 
question,  says:  *'The  time  during  which  judgments  have  the  force  of  liens 
on  the  hmds  of  judgment  dehtors  is  nsually  prescribed  by  statate.  In 
many  instances,  executions  have  been  taken  out  and  levies  made  within  the 
time  prescribed  for  the  continuance  of  the  lien,  but  so  late  that  the  salo  did 
not  take  place  until  after  the  kpse  of  such  time.  In  regard  to  sach  cases, 
so  far  as  our  observation  has  extended,  it  has,  except  in  the  state  of  Missouri, 
been  uniformly  held  that  the  execution  and  levy  did  not  continue  the  lien; 
and  that  to  preserve  the  priority  acquired  by  the  judgment,  the  sale  mnst  be 
made  during  the  statutory  period.  The  title  acquired  at  such  a  sale  is  there- 
fore precisely  the  same  as  though  the  judgment  had  never  been  regarded  as  a 
lien."  In  Isaac  v.  8w\ft^  10  CaL  71,  this  subject  was  ably  argned  and  care* 
fully  considered  by  the  court.  Burnett,  J. ,  delivered  an  opinion,  oonooned  in 
by  Terry,  C.  J. ,  and  Field,  J. ,  in  accordance  with  the  above  position.  At  page 
81,  he  said:  "The  section  204  [of  the  code]  creates  the  lien  of  the  judgment, 
and  also  fixes  the  period  of  its  continuance.  Taking  the  different  portions  of 
the  section  together,  and  the  intent  is  dear  that  the  lien  should  not  continue 
beyond  the  time  specified.  The  power  that  creates  confines  the  existence  of 
the  thing  created  within  a  specified  period.  The  lien  itself  would  not  exist 
without  this  provision  of  the  statute,  and  of  course  can  not  exist  beyond  the 
time  expressly  stated.  We  could  as  well  assume  the  existence  of  the  lien  in 
the  first  instance,  without  the  statute,  as  to  assume  its  continuance  without 
the  statute.  It  required  express  words  to  create  the  lien,  and  it  equally 
requires  express  words  to  continue  it  beyond  the  time  specified.  Had  the 
code  simply  created  the  lien  without  limiting  the  period  of  its  existence,  then 
we  could  not  presume  that  any  limit  was  intended.  But  when  a  limit  is  ex- 
pressly stated,  we  can  not  presume  a  continuance  beyond  it. 

"The  rule  that  confines  the  lien  of  the  judgment  strictly  within  the  two 
years  is  the  most  simple  and  certain  in  theory,  and  the  most  beneficial  in 
practice.  If  we  hold  that  the  lien  of  the  judgment  may  be  prolonged  beyond 
the  period  stated  by  the  issue  and  levy  of  an  execution  within  the  time,  then 
we  can  ^x  no  definite  and  certain  limits  to  the  continuance  of  the  lien.  Once 
we  pass  the  limits  of  the  statute,  we  open  a  door  to  the  most  vexatious  liti- 
gation. The  tities  to  real  estate  would  become  uncertain,  and  the  useful 
end  intended  to  be  accomplished  by  our  recording  system  would  in  fact  be 
defeated.  A  party  wishing  to  purchase  the  land  of  the  judgment  debtor 
could  not  do  so  with  safety  without  the  exercise  of  extraordinary  diligence. 
The  provisions  of  the  code  give  the  judgment  creditor  ample  protection.  He 
can  cause  an  execution  to  issue  at  any  time;  and  under  it  the  sheriff  can 
advertise  and  sell  within  the  short  period  of  twenty  days.  There  is,  there- 
fore, no  reason  for  allowing  him  the  privilege  of  delaying  the  issue  of  execu- 
tion until  it  is  too  late  to  sell  before  the  lien  expires.  It  is  true  that  an 
occasional  hard  case  may  arise  under  the  strict  rule,  but  upon  the  whole  it 
'  must  be  productive  of  the  most  good."  The  rule  is  no  doubt  settled  the 
other  way,  however,  in  Missouri;  and  the  principal  case  was  followed  in 
Durrett  v.  IltUse,  67  Mo.  201,  and  its  language  quoted  approvingly  in  Riee  v, 
Morton,  10  Id.  286;  but  that  the  states  generally  follow  the  contrary  role 
may  be  ^een  by  referring  to  the  cases  cited  by  Mr.  Freeman  in  support  of  Ui 
X>o6ition. 
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State,  TJsb  of  Jacobs  and  Wife,  v.  Heabst. 

[13  HxMOmz,  86S.] 

Whxbs  thk  Obuoation  of  Patino  Monkt  and  Dut7  ov  Rbceitino  It 
Unitb  in  the  same  penon,  no  Buit  caa  be  bronght  in  the  event  of  <ui 
omission  to  pay.  At  the  common  law,  where  sach  a  state  of  things  is 
prodnced  by  the  act  of  the  creditor,  the  debt  is  extinguished,  but  where 
it  is  created  by  the  law,  no  extinguishment  takes  place. 

Wbebb  an  Exbcutob  is  Appointbd  GU4BDIAN  OF  Heibs  to  whom  a  debt 
from  the  estate  is  dne,  the  latter  can  not  maintain  any  suit  to  oompel 
the  executor  to  pay  it  oyer,  as  the  obligation  of  paying  and  the  duty  of 
receiving  are  in  the  same  person;  but  as  no  suit  can  be  brou^t,  the  law 
will  eo  hutanti  the  money  becomes  payable  transfer  it  from  one  character 
to  the  other. 

Tms  was  a  suit  instituted  to  the  use  of  Jacobs  and  his  wife 
Polly  against  George  Hearst,  the  administrator  of  William 
Hearst,  who  was  one  of  the  securities  of  Joseph  Funk,  executor 
of  John  Horine.  Polly  was  one  of  the  children  of  Horine,  who 
had  left  all  his  property  to  his  children.  Funk  had  received 
several  different  sums  of  money  for  land  sold  belonging  to 
Horine.  This  suit  was  instituted  against  the  administrator  of 
the  secoriiy  of  Funk  for  the  distributive  share  of  Polly  Jacobs. 
The  executor  defended  on  the  ground  that  he  had  been  ap- 
pointed tlie  guardian  of  Polly  Horine,  the  wife  of  the  plaintiff. 
The  court  found  for  the  defendant.  A  motion  for  a  new  trial 
was  overruled,  and  the  case  was  brought  here  by  writ  of  error. 

Johnson f  for  the  plaintiff  in  error. 
StringfelloWf  contra. 

By  Court,  Scott,  J.  The  facts  of  the  case  abundantly  show 
that  the  executor,  as  such,  had  no  further  use  for  the  money  in 
his  hands.  Then  the  duty  of  paying  it  over  must  have  arisen. 
The  obligation  of  paying  money,  and  the  duty  of  receiving  it, 
uniting  in  the  same  person,  no  suit  could  be  brought  in  the 
bvent  of  an  omission  to  pay.  At  common  law,  where  such  a 
state  of  things  is  produced  by  the  act  of  the  creditor,  the  debt 
is  extinguished,  as  there  is  no  means  of  enforoing  its  payment. 
The  character  of  creditor  and  debtor  being  here  united  by  the 
act  of  the  law  or  its  agents,  an  extinguishment  can  not  take 
place;  but  as  no  suit  can  be  brought,  the  law  will  eo  instanti  the 
money  becomes  payable  transfer  it  from  one  character  to  the 
other.  The  authorities  sustain  the  correctness  of  these  views. 
In  the  case  of  Walkins  v.  State,  2  Gill  &  J.  220,  it  was  held,  that 
when  a  sole  executor  sustained  the  twofold  character  of  an  ex- 
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ecutor  and  guardian,  the  law  will  adjudge  the  ward's  proportion 
of  the  property  in  his  hands  to  be  in  his  hands  in  the  capacity 
of  guardian,  sSter  the  time  limited  by  law  for  the  settlement  of 
the  estate,  whether  a  final  account  has  been  passed  bj  the 
orphans'  court  or  not.  So  in  the  case  of  Karr  v.  Karr^  C  Dana, 
8,  the  court  held,  that  where  the  same  person  is  executor  and 
guardian  of  a  distributee,  and  makes  no  settlement  or  election 
■bowing  in  what  capacity  he  held  the  funds,  he  shall  be  pre* 
turned,  after  a  reasonable  time  for  settling  the  estate  has  elapsed^ 
to  hold  them,  or,  at  least,  the  portion  not  necessary  for  the  pay- 
ment of  debts,  as  guardian.  To  the  same  effect  is  the  case  of 
Adm'r  of  Johnson  v.  Eafra  ofJohrtsm,  2  Hill  (S.  0.),  285  [29  Am. 
Dec.  72],  in  which  it  was  maintained,  that  when  from  the  facts 
an  executor,  who  was  also  guardian,  might  be  charged  with  the 
receipt  of  moneys  either  as  executor  or  guardian,  he  must  ac- 
count in  the  latter  character;  for  whatever  funds  he  had  in  his 
hands  as  executor  were  by  operation  of  law«  transferred  to  him 
as  guardian. 

The  other  judges  concurring,  the  judgment  of  the  court  below 
will  be  a£Srmed. 

Whkkb  TBI  Sams  Pxbsok  is  AniainsTRATOB  and  Guabdiak  of  th* 
heir,  the  balance,  upon  final  aoootmt,  shall  be  considered  as  in  the  hands  ol 
a  gnardi&o:  Seegar  v.  State,  14  Am.  Deo.  265;  see  also  CarroU  v.  Bosley,  27 
Id.  460;  the  principal  case  wa8<ated  in  Walker  v.  Walker,  25  Mo.  376. 


Gibson  v.  Zimmerman, 

[la  HOMOVBI,  386.] 

At  Common  Law,  a  Convetance  to  Husband  and  Wifb  in  Feb  vests  tb» 

estate  in  tiiem  as  one  person,  the  whole  of  which  remains  in  the  snr. 

Tivor  of  theoL    The  statutes  of  this  state  have  not  altered  or  modified 

the  common  law  in  this  respect. 
Humand  and  Wnrs  abx  the  Only  Pkbsonb  Who  oan  be  Tenants  Br 

Enthusties.    This  tenancy  must  be  created  or  take  effect  during  cover* 

tnre,  and  owes  its  qualities  to  the  unity  of  the  persons  of  husband  and 

wife. 
Contetancb  to  Husband  and  Wnn  Creates  Estate  in  ENTmErr;  and 

as  such  the  survivor  will  own  the  whole  upon  the  death  of  the  other. 

Ebbob  ix>  the  St.  Lonis  drcnit  conrt.    The  opinion  states  the 


CHbson,  for  the  plaintiff  in  error. 
Spaiding  and  Shepley,  contra. 
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"By  Court,  Btlakd,  J.  The  only  point  in  this  case  for  onr  ad- 
judication, is  the  effect  of  a  conyeyance  of  land  in  fee  to  a  man 
and  his  wife  during  the  coverture.  The  court  below  held  that 
sudi  a  conveyance  Tested  the  entirety  in  each;  that  on  the  death 
of  the  hxislMmd,  the  wife  surviving  was  seised  of  the  whole. 
In  other  words,  that  the  husband  and  wife,  grantees  in  a  deed 
in  fee,  being  in  law  one  person,  take  the  estate,  not  as  tenants 
in  common;  not  as  joint  tenants;  but  as  tenants  in  entireties, 
eadi  having  the  whole,  and  each  unable,  during  ihe  life  of  the 
otiier,  to  affect  the  estate  to  the  prejudice  of  the  other's  right, 
and  thiat  the  estate  of  the  survivor  is  not  a  survivorship,  is  not 
a  emnulation  to  the  former  estate  of  the  survivor,  but  merely  a 
continuation  of  the  original  estate  vested  in  the  qiuisi  corporate 
existence  of  the  man  and  wife. 

The  defendant  in  eiror  contends  for  the  truth  and  correctness 
of  the  following  positions,  viz. : 

1.  That  at  common  law,  a  conveyance  to  husband  and  wife 
in  fee,  vests  the  estate  in  them  as  one  person,  the  whole  of  which 
remains  in  the  survivor  of  them. 

2.  That  the  statutes  of  this  state  have  not  altered  or  modified 
the  common  law  in  this  respect. 

I  agree  with  the  defendant  in  error  on  both  proxK>8ition8 — 
thai  such  was  the  common  law  at  the  time  of  its  adoption  in 
this  state  (then  territory),  and  that  our  statutes  have  not  altered 
or  modified  it  in  this  particular.  In  the  case  of  Doe  ex  dem. 
iMcy  FreesUme  v.  Edward  ParroU  and  Mary,  his  Wife,  5  T.  R. 
666,  Lord  Kenyon  says:  ''For  though  a  devise  to  A.  and  B., 
idio  are  strangers  to,  and  have  no  connection  with  each  other, 
creates  a  joint  tenancy,  the  conveyance  by  one  of  whom  severs 
the  joint  tenancy,  and  passes  a  moiety;  yet  it  has  been  settled 
forages,  that  when  the  devise  is  to  the  husband  and  wife,  they 
take  by  entireties,  and  not  by  moieties,  and  ihe  husband  alone 
can  not  by  his  own  conveyance,  without  joining  his  wife,  divest 
the  estate  of  the  wife." 

Husband  and  wife  are  the  only  persons  who  can  be  tenants  by 
entireties.  This  tenancy  must  be  created  or  take  effect  during 
coverture;  and  owes  its  qualities  to  the  unity  of  the  persons  of 
husband  and  wife.  There  is  no  doubt  of  this  principle  existing 
at  common  law. 

I  will  now  see  whether  our  statutes  have  altered  or  modified 
the  common  law  in  this  particular. 

The  common  law  was  adopted  by  our  statute  as  early  as  June, 
1SL6,  fox  the  texritory  of  Missouri:  Geyer's  Dig.  124.    And  the 
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same  statate  adopting  the  common  law,  also  declared  that  the 
doctrine  of  surviyorship,  in  cases  of  joint  tenants,  shall  never 
be  allowed  in  this  territory. 

The  convention  that  formed  our  state  constitation,  declared 
that  all  laws  then  in  force  in  the  territory  of  Missouri,  which 
are  not  repugnant  to  the  constitution,  then  formed,  shall  remain 
in  force  until  they  expire  by  their  own  limitation,  or  be  altered 
or  repealed.  This  took  place  in  July,  1820.  In  February,  1826, 
the  legislature,  by  a  statute  regulating  conveyances,  declared, 
**  that  no  estate  in  joint  tenancy  in  any  lands,  tenements,  or 
hereditaments,  shall  be  held  or  claimed  under  any  grant,  devise, 
or  conveyance  whatsoever,  heretofore  or  hereafter  made,  other 
than  to  executors  or  trustees,  unless  the  premises  therein  men- 
tioned shall  expressly  be  thereby  declared  to  pass,  not  in  ten- 
ancy in  common,  but  in  joint  tenancy;  and  every  such  estate, 
other  than  to  executors  and  trustees  (unless  otherwise  expressly 
declared  as  aforesaid),  shall  be  deemed  to  be  in  tenancy  in 
common:  See  laws  of  Missouri,  digested  and  revised  in  1826, 
title,  Conveyances,  sec.  3,  p.  216. 

In  1836  tiie  legislature  enacted,  that  ''every  interest  in  real 
estate,  granted  or  devised  to  two  or  more  persons  (other  than  to 
executors  and  trustees  as  such),  shall  be  a  tenancy  in  common, 
unless  expressly  declared  in  such  grant  or  devise,  to  be  in  joint 
tenancy." 

In  1846,  a  similar  provision  was  incorporated  into  the  statute 
<;onc6raing  conveyances,  and  is  now  in  force.  It  will  be  easily 
perceived  that  all  of  these  statutes  have  referred  to  joint  ten- 
ancy. It  was  the  object  to  abolish  that  species  of  tenure,  and 
no  doubt  exists  with  me,  that  in  order  to  constitute  a  joint  ten- 
ancy under  our  laws,  specific  and  express  terms  must  be  used, 
declaring  that  such  estate  shall  be  held  in  joint  tenancy,  and 
not  in  tenancy  in  common. 

Does  the  deed  to  husband  and  to  his  wife  in  this  case  make 
them  joint  tenants?  In  the  case  of  Jackson  ex  dem,  Stevens  v. 
T.  Stevens,  16  Johns.  115,  Justice  Spencer  says:  "  It  appears  to 
be  well  settled,  that  if  an  estate  be  given  to  a  man  and  his  wife, 
they  take,  neither  as  joint  tenants,  nor  as  tenants  in  common, 
for  being  considered  as  one  person  in  law,  they  can  not  take  by 
n^oieties,  but  both  are  seised  of  the  entirety;  the  consequence 
of  which  is,  that  neither  of  them  can  dispose  of  any  part  with- 
out the  assent  of  the  other,  but  the  whole  goes  to  the  survivor; 
the  statutory  provision,  that  no  estate  in  joint  tenancy  in  lands, 
«hall  be  held  or  claimed  under  any  grant,  devise,  or  conveyance, 
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nnless  the  premises  therein  mentioned  shall  expressly  be  de- 
clared to  pass,  not  in  tenancy  in  common,  but  in  joint  tenancy, 
does  not  extend  to  this  case,  for  the  estate  of  the  husband  and 
wife  is  not  a  joint  tenancy.  In  Sviliff  y.  Forgey,  1  Cow.  96, 
this  doctrine  is  again  repeated.  In  Doe  d.  De  Peysier  v.  Eiowland, 
8  Id.  283,  the  court,  by  Savage,  0.  J.,  declared  that  ** husband 
and  wife  holding  lands  by  a  conyeyance  to  them,  are  not  joint  ten- 
ants.  They  are  seised  per  tout,  but  not  per  mi.  They  are  each 
owner  of  the  whole,  but  not  of  the  half .  Tbej  must  both  join 
in  a  conyeyance.  They  are  both  necessary  to  make  one  grantor. 
In  Shaw  v.  Eearsey,  5  Mass.  523,  Chief  Justice  Parsons,  speak- 
ing of  the  statute  of  1785,  chapter  62,  which  declares  that  all 
conveyances  and  devises  which  have  been  or  shall  be  made  to 
two  or  more  persons,  shall  be  adjudged  to  be  tenancies  in  com- 
mon«  unless  it  manifestly  appears  to  have  been  the  intent  of  the 
parties  to  the  instrument,  that  joint  tenancies  were  intended.*' 
Joint  tenancies,  when  the  tenants  are  not  man  and  wife,  may  be 
severed,  and  the  right  of  survivorship  be  defeated  at  the  will  of 
either  tenant,  either  by  partition  or  by  alienation  of  his  prop- 
erty, which  shall  be  holden  by  the  purchaser  as  tenant  in  com- 
mon. For  two  joint  tenants  generally  hold  by  moieties,  and 
not  by  entireties.  As  therefore  a  joint  tenancy  of  this  nature 
may  be  destroyed  at  the  pleasure  of  either  tenant,  the  statute 
Very  reasonably  presumes  that  such  tenancy  was  not  intended 
in  the  conveyance,  and  has  enacted,  that  unless  a  joint  tenancy 
appear  to  be  intended,  the  estate  shall  be  holden  in  common. 

But  this  construction  of  the  statute  can  not  reasonably  be  ex- 
tended to  a  conveyance  to  husband  and  wife.  Here  a  severance 
of  the  tenancy  can  not  be  had  either  at  the  will  of  the  husband 
or  the  wife.  They  do  not  take  by  moieties  but  by  entireties; 
and  the  alienation  of  the  husband  of  a  moiety  will  not  defeat 
the  wife's  title  to  that  moiety,  if  she  survive  him.  The  statute 
speaks  of  conveyances  to  *'  two  or  more  persons,"  but  a  convey- 
ance to  husband  and  wife  is  in  legal  construction  a  conveyance 
but  to  one  person.  For  if  an  estate  be  conveyed  expressly  in 
joint  tenancies  to  a  husband  and  wife  and  to  a  stranger,  the 
latter  shall  take  one  moiety,  and  the  husband  and  wife,  as  one 
person,  shall  take  the  other  moiety. 

And  it  is  difficult  to  assign  any  good  reason  why  survivorship 
between  husband  and  wife  is  prejudicial  to  the  commonwealth, 
or  repugnant  to  the  genius  of  republics. 

Chancellor  Kent  says  that  statutes  of  a  similar  nature  (to  this 
one  of  ours)  have  been  passed  in  most  of  the  states,  which^ 
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bowe^er,  axe  not  applicable  to  oonvejanoeB  to  hnslMiiid  and  wife: 
4  Kent's  Com.  858. 

The  onlj  case  that  I  have  seen  against  this  doctrine  of  hus* 
band  and  wife  holding  by  entireties,  is  the  on«^  from  Connecti- 
cut,  Whiitlesey  y.  FuUer,  11  Conn.  337;  that  admits  that  the 
common  law  on  this  subject  is,  and  agrees  with  the  doctrine 
above  declared  as  the  common-law  doctrine  of  estates  per  en« 
tireties;  but  the  court,  in  that  case,  decided  that  the  doctrine  of 
entireties  has  neyer  been  in  use  in  that  state,  which,  therefore, 
decides  nothing  on  this  point,  so  far  as  regards  our  state,  in 
which  the  common  law  has  been  adopted.  I  therefore  dedaie 
mj  opinion  to  be,  that  the  conyeyance  to  husband  and  wife  is 
not,  strictly  speaking,  an  estate  by  joint  tenancy,  nor  an  estate 
in  tenancy  in  common,  but  an  estate  in  entirety;  and  as  such 
the  surviyor  will  own  the  whole  upon  the  death  of  the  other, 
and  such  being  the  decision  of  the  court  below,  I  find  no  error 
in  its  judgment,  and  my  brother  judges  concurring  in  this  opin- 
ion, the  judgment  below  is  afiirmed. 

Husband  asj>  Wife  are  Tenaitts  bt  EimitEnEs,  with  a  right  of 
sarvivorahip,  under  a  conveyance  to  both  of  them:  Den  ex  dem,  Wyekqjfy. 
Ocurdner,  46  Am.  Dec.  388,  and  note;  Fairchild  v.  Chattdleux^  44  Id.  117, 
and  note.  The  principal  caae  was  cited  to  this  point  in  Shraper  t.  NieheU^ 
65  Mo.  208;  and  to  the  point  that  the  Miflsoari  stetntet  bad  made  no  efaango 
in  this  oommon-law  rale,  in  BaUr,  Stephentf  65  Id.  676. 


Hemmaeeb  v.  State. 

[12  MiMODBI.  tfS.] 

Iaoiblatubb  mat  Puhish  Offense  of  BaiNGiNa  Stolut  €k>oss  nrao  tbs 

State,  and  in  doing  so  they  merely  codify  a  settled  piinciple  of  the  oom« 
mon  law  applicable  to  different  countries,  and  extend  it  to  neighboring 
states  and  foreign  countries;  consequently,  the  legislature  can  pass  a 
statute  making  such  an  offense  punishable  the  same  as  if  committed  in  this 
state,  and  fnrther  providing  that  the  laroeny  may  bechaiged  to  hare  been 
oommitted  and  may  be  indicted  and  pumshed  in  any  connty  into  which 
the  property  was  brought. 

iNmoTMHin*  found  by  the  giand  jnry  of  St.  Louis  county 
against  the  defendant,  charging  him  with  gmnd  larceny  in  the 
county  of  St.  Louis.  On  the  trial  it  was  shown  by  the  testi* 
mony  of  one  Nahouse  that  a  watch  was  stolen  from  him  by  de- 
fondant  on  board  a  steamer  going  to  New  Orleans.  Both  par* 
tiefr  sabsequently  came  to  St.  Louis,  where  the  larceny  was 
iltiiocrfered.    The  point  of  law  raised  appears  from  the  opinion. 
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Verdict  of  guiliy,  and  the  defendant  ajqpealed  from  an  order 
denying  a  motion  for  a  new  trial. 

A.  P,  Field,  for  the  appellant. 

By  Court,  Naptok,  J.    The  principal  qnestion  presented  bgr 
the  instruction  in  this  case  involyes  the  power  of  tiie  logislatare 
to  enact  the  third  section  of  the  ninth  article  of  the  act  con- 
•ceming  crimes  and  punishments.     That  section  provides  *'  that 
«evei7  person  who  shall  steal,  or  obtain  by  robbery,  the  property 
of  anoiiier,  in  any  other  state  or  country,  and  shall  bring  the 
«ame  into  this  state,  may  be  convicted  and  punished  for  larceny 
in  the  same  manner  as  if  such  property  had  been  feloniously 
«tolen  or  taken  within  this  state,  and  in  any  such  cases,  the  larceny 
may  be  charged  to  have  been  committed,  and  may  be  indicted 
and  punished,  in  any  county  into  or  through  which  such  stolen 
property  may  have  been  brought."    The  argument  which  denies 
to  ihe  legislature  the  power  to  pass  such  a  law  seems  to  be 
based  upon  the  assumption  that  it  is  designed  to  execute  the 
-criminal  laws  of  another  state  or  country.    The  cases  to  which 
we  have  been  referred  arose  in  states  where  no  such  legislative 
enactment  as  the  above  was  in  force.    In  Tennessee,  in  North 
<3arolina,  and  in  New  York,  previous  to  the  revision  of  1830, 
the  courts  held  that  by  the  common  law  and  in  the  absence  of 
any  statutory  enactment,  offenses  of  this  character  committed 
in  another  state  or  foreign  country  were  not  cognizable  in  their 
respective  courts.    These  opinions  are  based  upon  the  doctrine 
in  Butler's  Case,  3  Co.  Inst.  113,  and  upon  the  additional  &ct 
that  the  states  of  this  Union  do  not  occupy  the  same  relation  to 
«ach  other  which  the  counties  of  England  did.    In  Massa- 
•ohusetts  a  contrary  decision  was  made  in  the  case  of  The  Oomr 
monweaUh  v.  Andrews,  2  Mass.  14  [3  Am.  Dec.  17].    We  are  not 
under  the  necessity  of  deciding  the  question  which  these  cases 
present.     Our  statute  was  obviously  intended  to  ptmish  offenses 
•committed  against  our  criminal  laws,  and  not  those  which  were 
committed  without  the  jurisdiction  of  the  state.    If  the  legisla- 
ture think  it  expedient  to  declare  that  a  person  who  is  guilty  of 
.grand  larceny  in  another  state  or  country,  and  brings  within 
our  jurisdiction  the  stolen  goods,  shall  be  considered  as  guilty 
of  grand  larceny  here,  it  is  clearly  within  their  constitutional 
power  to  make  such  enactment.    In  the  determination  of  the 
character  of  the  offense  there  is  no  necessity  for  inquiring  what 
may  be  larceny  under  the  laws  of  the  country  where  the  offense 
<wa8  committed.    The  legislature  punish  the  offense  oonunitted 
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in  this  state  by  bringing  the  stolen  property  into  it,  and  in 
doing  so  they  merely  codify  a  settled  principle  of  the  common 
law  applicable  to  different  countries,  and  extend  it  here  to 
neighboring  states  and  foreign  countries.  The  case  of  The 
People  V.  BurkCy  11  Wend.  129,  is  an  anthoiiigr  in  point  upon  a 
statate  exactly  like  onr  own. 
Judgment  aflBxmed. 

Whkbb  Pbopibtt  Stouoi  vx  Ons  Stats  o  Bbouobt  nro  Akotbeb,  the 
person  is  guilty  of  the  offense  in  the  latter  state:  8taU  t.  EUU,  8  Am.  Uo. 
176;  SUste  ▼.  8eay,  20  Id.  66;  but  see  Stale  v.  Brown,  1  Id.  64S.  The  prin* 
eipal  esse  was  followed  in  State  ▼.  Butler^  67  Mo.  61,  and  dted  in  Commoii- 
weaith  y.  Madoon,  101  Mass.  6,  on  the  point  that  if  the  legislature  sees  fit 
to  provide  that  the  bringing  into  the  state  of  goods  taken  withoot  right  from 
an  owner  in  a  foreign  country  shall  be  punishable  as  lamny,  it  has  the  con- 
stitatlonal  anthoritj  to  do  so. 


Eniohiok  v.  Tdfll 

0.2  MiMOOBZ,  681.] 

IlRRmnifiNT  o  AsBiONABLK  which,  though  very  inartifidally  drawn,  pqr> 
ports  to  give  a  mortgage  on  the  defendant's  half  of  a  saw-mill  to  secure  the 
payment  of  a  certain  sum  of  money  payable  in  lumber;  but  the  common- 
law  action  of  debt  can  not  be  maintained  on  the  instrument. 

Appeal  from  the  Washington  circuit  court.  'The  opinion  states 
the  case. 

DrieeeU,  for  the  appellant. 

Cole,  contra. 

By  Court,  Btlahd,  J.  This  is  an  action  of  debt  brought  bj 
Level  Knighton  against  John  Tufli  on  the  following  instrument 
of  writing: 

"  Enow  all  men  by  these  presents,  that  I,  John  Tufli,  haye 
this  day  given  Ammon  Knighton  a  mortgage  on  the  undivided 
half  of  a  saw-mill  on  Fouch  and  Renault  creek,  and  do  by  these 
presents,  grant  and  transfer  to  said  Knighton  all  my  right,  title, 
interest,  and  claim  in  and  to  said  mill,  and  all  the  tract  of  land 
belonging  to  said  mill  place,  formerly  the  property  of  Knighton 
and  Lyon.  This  lien  is  given  for  the  purpose  of  securing  pay- 
ment of  the  sum  of  three  hundred  and  twenty-seven  dollars  and 
fifty  cents,  which  payment  is  to  be  made  in  plank  or  lumber 
made  at  said  mill,  to  be  due  one  thousand  feet  each  week  said 
mill  can  saw.     Said  debt  to  be  discharged  by  plank  delivered  at 
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Bftid  mill,  at  the  rate  of  twelve  and  one  half  cents  for  eaohqcuu^ 
ter  of  an  inch  thick  for  any  kind  of  plank.  Witness  my  hand» 
this  sixth  day  of  September,  1842.  John  Tufll 

"  I  do  assign  the  within  bond  to  Lorel  Knighton  for  valae  re- 
oeiyed  of  him,  as  witness  my  hand,  January  6, 1843. 

"A.  EjnaRTOH.*' 

The  defendant  crayed  oyer  and  demnner  to  the  plaintiffs 
declarationy  setting  out  the  instrument  sued  on  as  above. 

The  court  sustained  the  defendant's  demurrer  and  gave  judg* 
metit  thereon  for  him.  The  plaintiff  thereupon  filed  the  affida- 
vit and  prayed  an  appeal,  which  was  allowed  him. 

The  only  points  ciJling  for  a  decision  of  this  court  are:  1.  la 
this  instrument  assignable  under  our  statute?  2.  Will  the  com- 
mon-law action  of  debt  lie  on  this  instrument  ? 

On  the  first  point,  I  am  of  the  opinion  that  the  instrument  la 
such  a  one  as  may  be  assigned  under  our  statute. 

On  the  second  point,  I  am  of  the  opinion  that  the  common- 
law  action  of  debt  can  not  be  maintained  on  this  instrument: 
Waison  A  McCaU  v.  McNairyy  1  Bibb,  866,  where  the  doctrine  ia 
fully  examined.  See  also  Snell  v.  Kirby,  8  Mo.  16  [22  Am.  Deo* 
466]. 

Let  the  judgment  be  affirmed. 

AonoK  or  Dxbt  will  not  Ldb  onaoontnct  forthepavDMatof  astipnlited 
■nm  in  property:  Sneil  t.  £friy,  22  Am.  Dec.  466. 


YOUSB    V.   NOBOOMB. 

(la  ICIHOUBX,  649.] 

Aa  Cofaauat  Law,  a  Matctittcd  Woman  oould  Auxnatb  mm  Land  hy 
fine  and  recovery;  bat  each  alienation  might  be  avoided  on  aocoont  of 
the  infancy  of  tbe  wife.  If,  bowever,  it  was  not  avoided  during  infancy. 
It  oonld  not  be  afterwards  avoided;  for  this  oonveyanoe,  being  by  matter 
d  record,  must  be  tried  by  inspection  upon  writ  of  error;  but  a  feofBment 
or  other  alienation  in  pais  might  be  avoided  by  an  infant  or  her  heir  at 
any  time  by  entry,  whether  during  nonage  or  after  full  age. 

OoRViTANCB  BT  HusBAND  AND  WiVB  or  Win's  IiAND,  during  the  minor- 
ity of  the  wife,  is  voidable. 

OoMMON  Law,  and  not  Spanish  Law,  Governs  rights  of  parties,  when,  !» 
1816,  a  husband  and  wife  convey  land  belonging  to  the  wife  while  ahe  is 
*an  infant,  and  afterwards  seek  to  disaffirm  the  oonveyaaee. 

Hbeb  Silbncn  and  Inaction  will  not  Amount  to  a  Ratifigatioh  of  m 
deed  made  by  a  husband  and  wife  of  the  wife's  land  while  she  was  an 
Infant,  eighteen  and  a  half  years  of  age;  and  the  deed  may  be  avoided  hf 
a  subsequent  deed  made  thirty  years  afterwards,  although  valuable  Im- 
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provemente  were  made,  and  she  waa  probably  awan  of  it,  and  made  no 
objection  or  claim. 
Entry  ttfon  Land  is  not  Necessart  to  Avoid  Bxxd  made  during  in- 
fancy, bnt  it  may  be  avoided  by  a  deed  executed  to  another  for  1^  same 
land  after  arriving  at  full  age. 

Ejeotmemt.  Both  parties  claim  the  tract  through  conveyanoeB 
made  by  Yasquez  and  his  wife.  The  land  was  the  property  of 
Marie  Yasquez,  the  wife,  having  come  to  her  from  her  father's 
•estate.  On  November  4,  1816,  Yasquez  and  Marie,  his  wife, 
then  an  infant,  a  little  over  eighteen  and  a  half  years  of  age, 
conveyed  the  property  to  one  Hanley,  who  mortgaged  it  to*  one 
Mullanphy.  The  mortgage  was  foreclosed  and  the  property 
sold,  and  Mullanphy  became  the  purchaser  and  erected  valu- 
jtble  improvements  on  it.  The  defendant  is  the  tenant  of  Mul- 
lanphy's  heirs.  On  the  fifth  of  Februaxy,  1846,  Yasquez  and 
'wife  conveyed  all  their  right,  title,  and  interefd;  in  the  lot  to  one 
Labaume,  without  any  covenants  for  title,  and  in  the  same 
year  Labaume  conveyed  to  the  plaintiff.  Judgment  was  ren- 
dered for  the  plaintiff,  and  the  defendant  appealed. 

Spalding  and  Shipley,  for  the  appellant. 
W.  2/.  WiUiama  and  Haighif  contra. 

By  Court,  Napton,  J.  For  the  purposes  of  this  case,  it  does 
-not  seem  to  be  material  to  determine,  whether  the  temiorial 
legislature  in  1816  succeeded  in  introducing  the  common  law, 
to  the  exclusion  of  the  Spanish  law,  or  not.  In  the  case  of 
Lindell  v.  MsNair^  4  Mo.  380,  this  court  held,  that  a  deed  of 
bargain  and  sale,  executed  in  1810  by  a  husband  and  wife,  and 
.acknowledged  according  to  the  forms  prescribed  for  such  deeds^ 
when  designed  to  convey  the  husband's  land  and  the  wife's 
dower,  would  convey  the  wife's  land,  although  previooa  ix>  the 
act  of  June  22, 1821,  there  was  no  statute  of  this  state  or  terri- 
tory expressly  authorizing  such  a  conveyance.  The  court  con- 
sidered the  Spanish  law  to  be  still  in  force  after  the  passage  of 
the  act  of  1816,  and  as  that  law  authorized  a  husband  to  con- 
vey his  wife's  paraphernal  property,  with  her  consent,  the  deed 
executed  in  1820  was  upheld.  It  was  also  asserted  that  the 
deed  was  good  at  common  law.  As  this  decision  was  made  as 
early  as  1836,  and  may  have  formed  the  basis  of  many  tities  ac- 
quired upon  the  faith  of  it,  this  court  in  a  late  case,  Picatle  v. 
Cooley^  10  Id.  312,  intimated  that  it  ought  not  to  be  disturbed. 

If  the  grounds  upon  which  the  decision  of  the  case  of  Lindell 
T.  McNair,  4  Mo.  380,  was  placed  are  to  be  adhered  to,  as  well 


Oct  1849.]  YousE  V.  NoRCOMS.  177 

as  the  decision  itself,  it  would  appear  that  the  act  of  1816, 
which  purported  to  introduce  the  common  law  to  some  extent, 
was  a  signal  failure.  To  introduce  a  system  of  unwritten  law 
for  the  purpose  of  supplying  the  deficiencies  of  another  system 
of  a  similar  character,  supposed  to  be  equally  perfect  and  com- 
prehensive as  the  first,  making  both  systems  subordinate  to  the 
written  or  statute  law,  was  certainly  an  act  of  legislation  either 
entirely  nugatoiy,  or  if  not  nugatory,  singularly  calculated  to 
produce  confusion  and  uncertainty.  The  Spanish  law,  sup- 
pijsed  to  be  in  force  here  previous  to  1816,  was  a  system  com- 
plete in  itself,  embracing  all  the  subjects  usually  regulated  by 
municipal  code,  and  providing  for  all  the  rights  and  remedies 
incident  to  every  relation  of  life.  If  that  code  was  left  in 
operation  by  the  act  of  1816,  except  where  the  statute  laws  of 
the  territory  had  altered  it,  the  common  law  could  only  be  ap- 
plied to  supply  the  defects  of  that  system.  Under  this  con- 
struction of  the  act,  the  operation  of  the  common  law  must 
have  been  extremely  limited,  if,  indeed,  there  was  any  gxoond 
at  all  for  it  to  rest  upon. 

It  is  probable  that  the  sudden  introduction  of  the  oommon 
law  in  1816  might  have  been  repugnant  to  the  feelings  and  in- 
terests of  the  old  inhabitants  who  had  been  familiar  with  another 
code.  But  the  emigrants  from  the  olden  states,  who  regarded 
the  common  law  as  their  heritage,  and  who  in  1816  already  con- 
stituted much  the  larger  portion  of  our  population,  were  doubt- 
less anxious  for  the  immediate  acquisition  of  this  system,  and 
had  practically  regarded  it  as  the  law  long  before  its  fornml 
introduction  by  the  legislature.  A  reference  to  our  territorial 
laws  from  the  first  acquisition  of  the  countxy  down  to  1816,  will 
show  that  the  common  law  furnished  our  law-givers  all  their 
notions  of  law  and  equity,  as  well  as  all  the  terms  used  to  ex- 
press them.  The  deed  from  which  this  controversy  has  sprung, 
is  a  conveyance  by  bargain  and  sale,  and  it  would  seem  that, 
at  the  date  of  its  execution,  the  forms  of  conveyancing  derived 
from  the  common  law,  were  practically  in  vogue,  even  among 
the  ancient  inhabitants. 

Assuming  the  law  to  be  as  declared  in  the  case  of  LLndeU  v. 
McNair,  that  in  November,  1816,  a  husband  and  wife  could 
convey  by  deed  of  bargain  and  sale  the  wife's  land,  the  question 
is  still  to  be  determined  whether  the  infancy  of  the  wife,  at  the 
time  of  such  conveyance,  will  avoid  the  deed  or  render  it  void- 
able; and  if  so,  in  what  mode,  or  at  what  length  of  time  it  maj 
be  avoided. 
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At  the  common  law,  a  married  woman  could  alienate  her  land 
by  fine  and  recovery;  but  such  alienation  might  be  avoided  on 
account  of  the  infancy  of  the  wife.  If,  however,  it  was  not 
avoided  during  infancy,  it  could  not  be  afterwards  avoided,  for 
this  conveyance,  being  by  matter  of  record,  must  be  tried  by  in- 
spection upon  writ  of  error:  3  Bac.  Abr.,  Infant,  c,  1,  sec.  7.  A 
feoffment  or  oiher  alienation  in  pais  might  be  avoided  by  an  in- 
fant or  his  heir,  at  any  time  by  entry,  whether  during  his  non- 
age or  after  his  full  age:  Go.  Lit.  380  b.  So  if  the  husband 
and  wife  aliened  the  land  of  the  wife,  both  being  infants,  the 
wife,  after  the  death  of  her  husband,  was  entitled  to  her  writ  of 
dum  fuM  infra  wtatem.  And  if  they  joined  in  an  alienation^ 
where  the  wife  only  was  an  infant,  after  the  death  of  her  hus- 
band, she  was  entitled  to  her  writ  of  dum  fuii  infra  asiatem,  as 
well  as  her  cui  in  vita:  F.  N.  B.  192  k;  Go.  Lit.  237  a;  Gom. 
Dig.,  Infant,  c;  4  Bac.  Abr.,  Infancy,  i,  7.  But  these  writs 
must  be  understood  as  only  applicable  to  alienation  by  feoff- 
ments, or  other  conveyances  in  paia^  and  could  be  brought  only 
after  full  age,  unless  brought  by  an  heir  of  the  person  entitled: 
F.  N.  B.  192  g. 

This  distinction  between  conveyances  by  matter  of  record,  and 
those  made  in  pais  as  feofi&nents,  bargain,  and  sale,  are  impox- 
tant  in  determining  the  force  of  a  conveyance  by  husband  and 
wife,  made  in  1816,  after  the  passage  of  the  act  of  the  nineteenth 
of  Januaxy,  upon  the  supposition  that  the  common  law  was  then 
in  force.  As  our  law  now  stands,  it  may  be  still  more  impor- 
tant, should  a  question  arise  as  to  the  proper  construction  of  a 
deed  purporting  to  convey  the  wife's  land.  Our  statute  now 
reads,  that  '*  a  married  woman  may  convey  any  of  her  real  estate 
by  any  conveyance  thereof  executed  by  herself  and  husband, 
and  acknowledged  by  such  married  woman,  and  certified  in  the 
manner  hereinafter  described  by  some  court  having  seal,  or  some 
judge,  justice,  or  clerk  thereof."  It  is  not  provided  what  effect 
such  a  conveyance  shall  have,  whether  that  of  fine  and  recovery, 
or  of  a  feoffment  or  bargain  and  sale.  If,  however,  we  recur 
to  the  first  act  passed  on  this  subject,  that  of  June  22, 1821, 
the  question  is  readily  solved.  That  act  provided  that  "  such 
deed  shall  be  as  effectual  in  law  to  pass  all  the  right,  title,  and 
interest  of  the  wife,  as  if  she  had  been  an  unmarried  woman." 
As  a  deed  of  bargain  and  sale  made  by  an  unmarried  infant  was 
avoidable,  it  followed  that  a  conveyance  by  a  husband  and  wife, 
of  the  wife's  land  during  the  minority  of  the  wife,  was  also 
voidable.     Our  law  remained  in  this  condition  until  the  revision 
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of  1835y  when  this  statute,  like  many  others,  was  greatly  changed 
in  phraseology,  and  put  into  a  condensed  form.  The  effect  of 
deeds  of  this  character  was  entirely  omitted.  I  mention  this, 
not  with  any  view  to  inquire  what  is  the  proper  construction  of 
the  present  law.  I  shall  assume  that  in  1816,  before  the  com- 
mon law  had  been  changed  by  any  special  enactment,  no  greater 
effect  could  with  propriety  be  given  to  a  deed  conveying  the 
lands  of  a  married  woman,  than  was  subsequently  given  to  it  by 
the  act  of  1821.  In  LindeU  v.  McNaiVy  the  court  do  not  intimate 
whether  the  conveyance  was  equivalent  to  a  feoffment  or  a  fine 
and  recovery.  As  there  was  no  statute  on  the  subject,  and  the 
form  of  the  conveyance  was  a  bargain  and  sale,  it  could  hardly 
have  been  understood  to  have  the  force  of  a  fine  and  recovery. 
If  the  deed,  therefore,  of  Yasquez  and  wife  in  1816,  is  to  be  con- 
strued by  the  common  law,  it  was  at  least  a  conveyance  which 
could  be  avoided  by  reason  of  the  in&ncy  of  Madame  Yasquez. 

By  the  Spanish  law,  a  husband  could  convey  his  wife's  par- 
aphernal property  with  her  consent.  There  is  no  doubt  the 
land  owned  by  Madame  Yasquez  was  paraphernal.  It  has  not 
been  questioned  in  the  argument  of  this  case,  but  that  the  hus- 
band's conveyance  of  his  wife's  land,  she  being  an  infant, 
could  be  avoided  by  the  wife  by  the  Spanish  law,  as  well  as  by 
the  common  law.  It  is  laid  down  in  Frebero,  3  Feb.,  sec.  86, 
*'If  the  husband  sell  paraphernal  property  without  the  consent 
of  the  wife  for  a  full  price,  she  can  recover  it  from  the  pur- 
chaser, for  she  does  not  lose  its  dominion,  inasmuch  as  oue  man's 
properly  is  not  to  be  transferred  to  another  without  the  owner's 
consent."  Now  by  the  Spanish  law,  a  minor  above  the  age  of 
fourteen  but  under  twenty-five,  might  sell  his  property,  and 
the  sale  was  translative  of  titie  sub  modo,  but  he  had  the  priv- 
ilege of  subsequentiy  rescinding  and  suing  for  the  property. 
So  a  married  woman  under  age,  although  her  consent  to  the 
transfer  of  her  property  might  be  sufficient  to  pass  the  title  for 
the  time,  could  dissent  after  arriving  of  age.  She  had  the 
same  action  for  restitution  which  the  Spanish  law  gave  to  minors 
generally.  As  this  action  was  limited  to  four  years  after  attain- 
ing majority,  the  question  is,  whether  this  limitation  affected  a 
minor  married  woman. 

In  Chesneau's  Heirs  v.  Saddler,  10  Mart.  (La.)  O.  S.  735,  Judge 
Porter  said:  **  The  law  on  this  point  I  understand  to  be,  that  if 
the  minor,  after  he  comes  to  the  age  of  majority,  expressly  rati- 
fies the  alienation,  or  tacitiy  approves  of  it,  either  by  suffering 
the  time  prescribed  for  him  to  commence  his  action  to  expire. 
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^r  by  doing  aots  in  conformity  with  the  transf er  of  his  property, 
4bat  he  can  not  afterwards  claim  it.  Because,  in  the  language 
of  the  law,  the  intention  which  is  inferred  from  the  act  is  more 
powerful  than  that  which  can  be  ascertained  from  words." 

This  action  for  restitution  is  given  when  the  minor's  estate 
has  been  sold  according  to  the  forms  of  law;  by  it  he  was  en- 
abled to  redeem  the  property,  by  repaying  the  price.  As  the 
laws  of  Spain  did  not  permit  a  minor's  estate  to  be  sold  except 
binder  special  circumstances,  and  then  under  the  direction  of  a 
Judicial  officer,  the  minor  was  allowed  four  years  after  coming 
of  age  to  haTe  his  action  for  recovering  back  the  properly, 
where  the  law  was  not  strictly  complied  with. 

In  O'Connor  Y.  Barre,  3Mart.  (La.)  O.  S.453, itis said:  ''A  tutor 
h&a  not  the  power  of  alienating  the  real  estate  of  his  pupil,  except 
in  the  cases  provided  by  law,  and  then  only  with  permission  of 
the  judge.  If,  contra^  to  this  provision,  he  alienates  it,  the 
minor  may,  within  four  years  after  he  comes  of  age,  obtain  res- 
titution of  his  property,  on  proving  that  the  alienation  has  been 
iinjurious  to  him:  Partidas  6,  1  lib.  2.  But  when  he  has  suf- 
lered  the  four  years  to  elapse,  vtrithout  claiming  any  restitution, 
his  silence  is  considered  as  an  approbation  of  the  act  of  his 
tutor,  and  the  purchaser  of  his  property  is  quieted  in  his  pos- 
MBsion."  This  writ,  or  action  for  restitution,  was  also  given 
where  the  minor  himself  had  made  the  alienation. 

It  might  be  a  question,  whether  this  limitation  of  four  years 
would  run  against  a  married  woman,  whose  lands  had  been  sold 
during  her  minority;  but  the  veiy  limited  examination  which  I 
tiave  been  enabled  to  bestow  on  this  subject  has  led  me  to  the 
conclusion  that  it  does.  It  is  certain  that  the  prescription  of 
ten  years,  originating  in  a  just  title  and  good  faith,  will  run 
against  a  disposition  by  the  husband  of  his  vtrife's  paraphernal 
property:  3  Feb.,  lib.  3,  c.  2,  3,  4;  and  I  see  no  reasons  why 
«  similar  limitation  should  not  attach  to  the  wife,  after  the  re- 
moval of  her  disability  of  infancy.  In  the  case  of  O'Connor  v. 
Barre,  3  Mart.  (La.)  0.  S.  453,  the  point  was  made,  but  as  the  pre- 
scription of  ten  years  was  proved,  the  court  did  not  examine  the 
other  question,  and  would  not  permit  the  ten  years'  prescrip- 
tion to  apply,  because  the  land  of  the  minor  had  been  sold  by 
the  mother,  after  she  had  married  a  second  time,  and  by  such 
marriage  forfeited  her  rights  as  tutrix. 

Admitting  that  the  married  woman  whose  paraphernal  prop- 
erty has  been  conveyed  by  her  husband  during  her  in&ncy, 
luust,  under  the  Spanish  law,  bring  her  action  for  reatitatioa 
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four  years  after  she  comes  of  age,  notwithstanding  she  continneB^ 
married,  let  ns  examine  the  facts  of  the  present  case,  and  see  how- 
this  limitation  will  affect  the  result. 

The  conveyance  of  Yasquez  and  wife  to  Hanley  was  executed 
on  the  f onrth  of  November,  1816.  Madame  YasqueE  was  borik 
on  the  second  of  May,  1798,  and  was,  consequently,  twenty-one- 
years  old  on  the  second  of  May,  1819. 

The  act ''  for  the  limitation  of  actions  to  be  brought  for  the* 
inheritance  or  possession  of  real  property  *'  was  passed  on  the- 
Berenteenth  of  December,  1818.  That  act  provided  that  '*  no 
person  should  have  any  writ  of  right,  or  any  other  real  or  pos- 
sessory writ  or  action,"  except  where  the  cession  or  possession, 
upon  which  the  action  was  to  be  maintained,  had  been  within^, 
twenty  years  before  the  suit;  and  further,  that  '*  any  person  ok 
persons  now  having  right  or  title  of  entry  as  aforesaid,  and  the» 
heir  or  heirs  of  such  persons  may  within  twenty  years  from  thi» 
time  enter  or  commence  any  such  action  or  suit  as  he,  she,  or 
they,  or  his,  or  her,  or  their  ancestors,  might  have  done  before  ^ 
the  passing  of  this  act."  This  act  undoubtedly  abolished  the 
prescription  of  ten  years,  which  prevailed  under  the  Spanish 
law,  and  such  was  held  to  be  the  law  in  Landes  v.  Perkins,  12 
Mo.  288.  Did  it  not  also  abolish  the  limitation  upon  the  action 
for  a  restitution  of  lands  sold  by  a  minor  ?  If  the  Spanish  lam 
was  in  force  in  1818,  and  by  virtue  of  that  code  an  action  could\ 
hare  been  maintained  at  that  period  for  the  restitution  of  landa- 
sold  during  plaintiffs  minority,  that  action,  by  whatever  name 
it  may  have  been  called,  was  in  substance  and  effect  a  real  action. 
It  was  an  action  to  recover  the  possession  of  lands,  and  there- 
fore came  within  the  letter  and  spirit  of  the  act  of  limitations;.. 
It  will  not  do  to  say  that  the  act  was  intended  to  apply  only  to 
common-law  actions;  for  if  the  admission  be  made  that  such  wa» 
probably  the  intention,  it  only  proves  that  the  legislature  acted 
on  the  presumption  that  no  other  kind  of  actions  were  known^. 
to  our  courts,  or  recognized  by  our  laws.  The  argument  would 
therefore  prove  too  much:  it  would  show  that  the  legislature  did 
not  intend  to  limit  the  period  of  commencing  a  proceeding 
under  the  Spanish  law,  only  because  they  believed  the  common, 
law  to  have  been  introduced  two  years  before,  and  the  Spanish^ 
law  abolished.  But  if  the  Spanish  law  and  common  law  were 
both  in  force  in  1818,  Madame  Yasquez  had  a  right  to  this  actiox^ 
of  restitution  before  some  tribunal  of  the  territory,  and  the 
action  was  strictiy  a  possessory  action.  It  can  not  be  supposed 
for  a  moment  that  a  party  who  had  a  claim  for  land,  designated 
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by  a  name  known  only  to  the  Spanish  law,  was  intended  to  be 
barred,  and  was  barred,  whilst  at  the  same  time  he  could  give 
his  claim  another  name,  and  bring  his  suit  in  a  common-law 
tribunal. 

It  surely  can  not  be  denied,  that  in  1818,  Madame  Yasquez 
could  have  maintained  a  common-law  action  for  the  recoTciy  of 
her  land;  for  those  who  maintain  the  continued  existence  of  the 
Spanish  law  in  this  territory  after  1816,  seem  to  concede  that  it 
existed  only  for  the  protection  of  rights,  not  to  control  the 
remedies,  or  dictate  the  forms  of  action  in  our  judicial  tribunals. 
Our  legislative  and  judicial  history  conclusively  establishes,  that 
no  tribunals  were  constituted  here  for  administering  the  Spanish 
law,  in  its  forms,  and  no  suits  were  ever  maintained  in  any 
other  mode  than  that  known  to  the  common  law.  Our  judges 
and  lawyers  were  educated  in  this  system,  and  our  legislature 
was  thoroughly  imbued  with  its  spirit.  If,  ihen,  Madame  Yas- 
quez could  have  maintained  a  common-law  action  for  the  resti- 
tution of  her  land  in  1818,  that  right  of  action,  by  whatever 
name  it  was  called,  was  protected  by  the  act  of  limitations — 
that  protection  extended  to  1825,  when  the  common  law  was 
beyond  all  question  fully  introduced. 

We  must  therefore  conclude  that  the  principles  of  the  common 
law  must  settle  the  right  involved  in  this  suit. 

The  deed  under  which  the  plaintiff  claims  was  executed  bj 
Yasquez  and  wife  in  1846,  and  the  only  question  is,  whether  this 
deed,  made  thirty  years  after  the  first,  was  effectual  to  rescind 
the  forms  and  pass  the  estate  to  the  plaintiff. 

It  would  be  useless,  at  this  day,  to  examine  the  much-dis- 
cussed distinction  between  the  void  and  voidable  acts  of  an  infant. 
The  modem  doctrine,  which  originated  in  the  caae  of  Zouch  v.  Par- 
sons, 1  W.  Bl.  575,  and  which  holds  the  deed  of  an  infant  to  be 
merely  voidable,  is  certainly  more  consonant  to  natural  justice 
than  the  harsher  rule  which  was  thought  to  have  prevailed  pre- 
vious to  that  case.  The  deed  of  Madame  Yasquez  in  1816,  was 
then  voidable  only.  Is  her  silence,  her  acquiescence  during 
thirty  years  a  bar?  Can  the  mere  inaction  of  a  feme  covert, 
however  long  continued,  amount  to  an  affirmance  of  a  voidable 
contract  ?  Such  would  have  been  the  Spanish  law,  as  we  have 
seen;  but  under  our  system,  the  disabilities  of  a  feme  covert  are 
greater  than  those  under  the  civil  or  Spanish  code,  and  as  a  con- 
sequence, her  responsibility  is  dismissed,  and  her  privileges  are 
more  extensive  and  better  protected.  No  statute  of  limitation 
barred  Madame  Yasquez,  and  no  act  was  done  by  her  to  afBrm 
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or  ratify  the  deed  of  1816.  She  was  merely  passive.  The  fact 
that  she  lived  in  the  city  where  the  lot  in  controversy  lies — that 
she  was  probably  aware  of  the  improvements  going  up— that  she 
made  no  objections,  and  put  in  no  claims — ^these  circumstances, 
whilst  they  might  affect  the  equitable  character  of  the  transao- 
tion,  can  hardly  be  regarded  as  an  a£Brmance. 

The  case  of  Wheaton  v.  East,  5  Yerg.  59  [26  Am.  ]>ec.  251],  is 
a  veiy  strong  case  upon  this  point;  but  it  was  essentially  differ^ 
•nt  from  the  present.  A  confirmation  was  deduced  from  the 
conduct  of  the  plaintiff  in  that  case  scarcely  warranted  by  the 
general  current  of  authorities.  The  plaintiff  lived  in  the  neigh* 
borhood  of  the  lot  he  had  sold  during  his  infancy — ^saw  the  de- 
fendant making  large  expenditures  in  valuable  improvements — 
said  he  had  sold  the  lot,  had  been  honorably  paid  for  it,  and 
was  satisfied,  and  made  a  proposition  for  its  purchase  to  the 
defendant.  These  circumstances  were  held  to  preclude  him 
from  subsequently  setting  up  title.  But  Madame  Yasquez  has 
been  merely  inactive,  and  during  the  entire  period  of  her  silenoe 
has  been  a  feme  covert.  The  generally  received  doctrine  un- 
doubtedly is,  that  mere  words,  much  less  mere  silence  or  in- 
action, will  not  amount  to  a  ratification  of  a  voidable  deed: 
Clamorgan  v.  Lane,  9  Mo.  473. 

It  seems  to  be  well  settled,  that  an  entry  upon  the  land  is  not 
necessary  to  avoid  a  deed  made  during  infancy,  but  it  may  be 
avoided  by  a  deed  executed  to  another  for  the  same  land  after 
arriving  at  full  age. 

The  other  judges  concurring,  the  judgment  of  the  court  of 
oommon  pleas  is  affirmed. 

Deed  or  Inyamt  Fsm  Covbbt  ii  void,  though  dated  after  her  majoritjf 
Behrader  v.  Deeter,  49  Am.  Deo.  538,  and  note. 

DiSATFiBHANGS  OF  GoNTRAon  BT  Intajits:  See  Orerinffer  v.  Wdeh,  45  Am. 
Dec  665;  ElUoU  v.  Horn,  44  Id.  488^  and  notes  to  theee  cases.  The  prind* 
pal  case  was  affinned  in  Noreum  v.  ChUy,  19  Mo.  65,  and  cited  to  the  point 
that  deeds  ezecnted  by  infants  after  they  attained  majority  amoont  to  a  dis- 
affirmance of  a  deed  of  the  same  land  made  during  in&ncj,  in  PtUnom  v. 
Laik,  25  Mo.  644. 
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AaiVT  OF  Ukdibolosed  Pbihcipal  mat  Madttain  ai<  AonoK  in  his  own 

name  against  a  carrier  for  damages  for  loss  of  property  he  has  agreed  to 

carry. 
BiTHXB  Bailee  or  Bailor  1£AT  MAniTAi9  ak  Action  against  a  carriar  to 

whom  the  goods  have  heen  delivered  for  transportation,  for  the  loss  oi 

the  property. 

AssuKPsiT.  The  declaration  allied  that  plaintiff^  Charlei 
D.  Elkins,  delivered  an  overcoat  to  defendants,  to  be  carried  to 
Exeter  and  delivered  to  plaintiff;  that  defendants  undertook  to 
deliver  it  accordingly,  but  had  failed  to  do  so.  The  evidence  ia 
stated  in  the  opinion.  Defendants  objected  to  the  evidence, 
because  it  varied  materially  from  the  declaration;  but  the  court 
ruled  it  to  be  sufficient.  Verdict  for  plaintiff,  and  defendants 
moved  to  set  it  aside.  The  motion  was  refused,  and  defendants 
appealed. 

Woody  for  the  plaintiff. 

SHcbney,  f dr  the  defendants. 

By  Court,  Gilchbist,  C.  J.  The  only  question  in  the  case  is 
whether  the  evidence  supports  the  declaration.  It  is  alleged  that 
the  plaintiff  delivered  to  the  defendants  an  overcoat,  to  be  carried 
from  Andover  to  Exeter,  and  delivered  to  the  plaintiff.  It  ap- 
peared that  two  overcoats  were  rolled  up  in  a  bundle,  one  of 
which  belonged  to  the  plaintiff  and  the  other  belonged  to  Jon- 
athan Elkins;  that  the  bundle  was  directed  to  Jonathan  EUdns, 
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and  left  by  him  at  the  depot.  The  only  question  -pro^peoAj 
xaiaed  by  the  case  is  whether  upon  these  facts  the  plaintiff  may 
inaintaiA  an  action  against  the  defendants. 

In  the  case  of  Weed  v.  The  Saratoga  and  Schenectady  Bailroad, 
10  Wend.  684,  cited  by  the  counsel  for  the  defendants,  the 
declaration  alleged  that  the  railroad  company  promised  the 
plaintiift  to  cany  for  the  plaintiflB  a  trunk  containing  certain 
goods,  etc.,  and  bank  bills,  but  that  they  carelessly  lost  the 
trunk  and  its  contents.  The  second  count  alleged  an  under- 
taking to  cany  the  trunk  and  its  contents.  The  eyidence  showed 
that  tiie  plaintiffs  clerk,  who  was  traveling,  directed  his  bag- 
gage to  be  put  into  the  proper  car,  but  on  his  arrival  at  the 
place  of  his  destination,  he  found  that  one  of  his  trunks  was 
lost,  containing  two  hundred  and  eighty-five  dollars  belonging 
to  the  phdntifb,  which  he  had  retained  for  his  traveling  ex- 
penses. The  trunk  belonged  to  one  Martin.  It  was  said  by 
Oowen,  J.,  that  the  variance  was  material.  "The  contract,  as 
set  forth,  was  to  carry  the  trunk  and  money  of  the  plaintiffs. 
The  proof  is  that  the  trunk  belonged  to  Martin,  a  stranger,  nor 
was  it  shown  that  the  plaintifiis  had  any  connection  with  it.  If 
the  trunk  were  Barnes'  (the  clerk's),  the  variance  would  be  the 
same,  and  so  I  should  think  if  he  had  hired  or  borrowed  it  of 
Martin  for  his  own  use.  ♦  ♦  ♦  The  proof  is  at  most  of 
a  contract  with  the  plaintiffs  to  cany  the  money  only.  The 
declaration,  then,  fails  in  describing  correctly  a  special  exec- 
utory contract,  wherein  great  exactness  is  always  demanded. 
"Where  the  declaration  is  on  a  promise  to  do  several  things,  and 
only  one  is  proved,  this  is  a  variance.  ♦  ♦  ♦  The  whole 
contract  in  the  case  at  bar  was  made  ostensibly  with  Barnes. 
If  in  legal  construction  it  can  be  turned  in  favor  of  the  plaint- 
iffs, it  must  be  in  respect  to  their  ownership  of  the  articles  un- 
dertaken to  be  conveyed,  and  there  can  be  no  pretense  that  the 
trunk  of  a  stranger,  Martin,  or  the  trunk  of  Barnes,  in  which 
the  plaintiffs  had  leave  to  deposit  their  money,  would  be  com- 
prehended within  the  principle." 

Thus  far  the  decision  is  not  an  authority  for  the  defendants. 
The  question  of  variance  was  distinctly  raised  and  decided,  al- 
though it  finally  turned  out  not  to  be  very  material,  inasmuch 
as  the  plaintiffs  were  permitted  to  amend,  by  striking  out  the 
trunk  from  the  declaration.  But  the  learned  judge  goes  further, 
and  after  raising  the  question  whether  Barnes  was  not  more  than 
a  mere  agent,  and  was  not  a  bailee,  having  himself  an  interest 
in  the  money  for  his  traveling  expenses,  says,  "  It  is  doubtful, 
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ftt  least,  whether  a  promise  to  cany  for  a  bailee  can  inuie  to  the 
benefit  of  the  bailor/'  although  that  question  did  not  arise  in 
the  case.  Upon  this  question  there  are  several  decisions  worthy 
of  consideration. 

In  the  present  case  the  coat,  which  is  the  subject  of  this  action, 
being  in  the  possession  of  Jonathan  Elkins,  the  latter  must  be 
regarded  as  the  bailee,  and  the  plaintiff  as  the  bailor.  It  is  im- 
material for  what  particular  purpose  the  plaintiff's  coat  was  in 
the  possession  of  Jonathan  Mkins.  The  purpose  probably  was 
that  the  latter  might  cause  it  to  be  forwarded  to  the  plaintiff. 
In  such  a  case  it  is  clear  that  the  bailee  has  such  a  continuing 
interest  in  the  goods,  until  their  arrival  at  the  place  of  destina- 
tion, as  to  entitle  him  to  sue  the  carrier  in  case  they  are  lost  or 
imaged  on  their  passage.  Thus,  in  the  case  of  Freeman  v. 
Birch,  1  Nev.  &  M.  420,  which  was  an  action  against  a  carrier 
for  negligence,  it  appeared  that  the  plaintiff,  a  laundress,  residing 
At  Hammersmith,  was  in  the  habit  of  sending  linen  to  and  from 
London  by  the  defendant's  cart,  .which  traveled  from  Chiswick 
to  London.  A  basket  of  linen  belonging  to  one  Spinks  was 
fient  by  the  defendant's  cart,  and  on  its  way  to  London,  part  of 
its  contents  was  either  lost  or  stolen.  Spinks  did  not  pay  the 
carriage  of  the  linen.  It  was  objected  on  the  part  of  the  de- 
fendant that  the  present  action  was  misconceived,  and  that  the 
4iction  should  have  been  brought  by  the  owner  of  the  linen.  But 
the  objection  was  overruled  and  a  verdict  was  found  for  the 
plaintiff.  A  motion  was  made  for  a  new  trial,  but  refused  by 
the  court  of  queen's  bench  on  the  ground  that  under  the  cir- 
cumstances the  bailee  retained  a  special  property  in  the  goods 
sufficient  to  support  the  action. 

The  property  in  articles  bailed  is  for  some  purposes  in  the 
bailee,  and  for  some  in  the  bailor.  The  right  of  action  must 
partake  of  the  same  properties,  and  must  so  continue  until  it  is 
finally  fixed  and  determined  by  one  or  the  other  party  appropri- 
ating it  to  himself.  The  decision  in  Freeman  v.  Birch,  although 
it  clearly  establishes  the  right  of  a  bailee  to  sue,  does  not  neces- 
sarily exclude  the  bailor  from  bringing  an  action,  if  he  chooses 
to  anticipate  the  bailee  in  so  doing.  The  rule  in  such  cases  is 
stated  by  Parke,  B.,  to  be,  that  either  the  bailor  or  the  bailee  may 
«ue,  and  whichever  first  obtains  damages,  it  is  a  full  satisfaction: 
NicoUs  V.  Bastard,  2  Cromp.  M.  &  B.  660. 

The  principle  appears  to  be  well  settled,  that  if  it  is  not  ex- 
pressed that  an  agent  contracts  in  behalf  of  another,  and  the 
tiame  of  the  principal  is  not  disclosed  by  him,  a  suit  may  be . 
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maintaizied  in  the  name  of  the  principal.  In  the  present  case, 
tTonathan  Elkins  -was  clearly  the  agent  of  the  plaintiff,  and  the 
name  of  the  plaintiff  was  not  disclosed  by  him.  This  principle 
is  recognized  in  the  case  of  Sims  v.  Bond,  5  Bam.  &  Adol.  389^ 
where  Lord  Denman  says:  "  It  is  a  well-established  role  of  law, 
that  where  a  contract,  not  under  seal,  is  made  with  an  agent  in 
his  own  name,  for  an  undisclosed  principal,  either  the  agent  or 
the  principal  may  sue  upon  it;  the  defendant  in  the  latter  case 
heing  entitled  to  be  placed  in  the  same  situation  at  the  time  of 
the  disclosure  of  the  real  principal,  as  if  the  agent  had  been 
the  contracting  party."  In  the  case  of  EUggins  v.  Senior ,  8  Mee. 
&  W.  834,  it  was  held  that  the  suit  might  be  maintained  on  the 
contract,  either  in  the  name  of  the  principal  or  of  the  agent, 
and  that,  too,  although  required  to  be  in  writing,  by  the  statute 
of  frauds :  Beehee  v.  RoheH,  12  Wend.  413  [27  Am.  Dec.  132] ;  Tain- 
tar  V.  Prendergast,  3  Hill  (N.  T. ),  72  [38  Am.  Dec.  618].  The  same 
principle  was  adopted  by  the  supreme  court  of  the  United  States, 
in  the  memorable  case  of  the  loss  of  the  steamer  Lexington,  in 
Long  Island  sound.  In  the  case  of  the  New  Jersey  Steam  NaV' 
igation  Company  v.  TJie  Merchants  Bank,  6  How.  344,  the  bank 
had  delivered  to  Hamden,  an  express  agent,  a  large  amount  of 
specie  for  transportation,  by  whom  it  was  delivered  to  the  Steam 
Navigation  Company,  who  were  then  running  the  Lexington 
between  New  York  and  Stonington.  It  was  held  that,  notwith- 
standing the  contract  of  affreightment  was  made  by  Hamden 
with  the  company  personally  for  the  transportation  of  the  specie, 
it  was,  in  contemplation  of  law,  a  contract  between  the  bank 
and  the  company,  and  although  Hamden  made  the  contract  in 
his  own  name,  and  without  disclosing  the  name  of  his  employ- 
ers at  the  time,  the  bank  might  maintain  a  suit  upon  the  con- 
tract directly  against  the  company.  So  where  the  plaintiff 
agreed  with  B.,  a  common  carrier,  for  the  carriage  of  goods, 
and  B.,  without  the  plaintiff's  directions,  agreed  for  the  carriage 
with  C,  who,  without  the  plaintiff's  knowledge,  agreed  with 
D.,  a  third  carrier,  it  was  held  that  the  plaintiff  might  maintain 
an  action  against  D.,  for  not  delivering  the  goods,  and  that  by 
bringing  the  action,  the  plaintiff  afiSrmed  the  contract  made 
with  D.,  by  C,  and  could  not  afterwards  recover  from  B. :  San- 
derson  v.  Lamberton,  6  Binn.  129. 

XJx>on  the  principles  above  stated,  our  opinion  is,  that  tlM 
plaintiff  may  maintain  this  action. 

Judgment  on  the  verdict. 
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AonT  OAR  NOT  MAZMTAnr  AcnoH  nr  ma  Own  Njjib  XxcnvT  in  «xoip* 
tiooal  oaoea,  aB  where  he  hat  rights  ae  a  bailee,  etc.:  TViMor  ▼•  Prtnderfftu^ 
38  Am.  Deo.  618.  As  to  when  agent  may  tne  in  his  own  name,  aee  Pearee  ▼• 
AntUn,  34  Id.  523;  Clap  v.  Day,  11  Id.  99,  and  note  100. 


MoNeil  et  al.  v.  Gaisu 


[19  Ksv  BAMiain,40a.] 

AoMEnmiT  BT  MoRTOAOBs  v(rt  TO  Taxi  As>YAjnA»t  am  Tcaamosowm 
for  a  given  time  ia  binding,  and  waives  the  forfeitore  and  opens  the  fore- 
closure. 

OofeiTs,  whuub  Conduot  is  Unoonsoixntious  Aim  OpPBaBszvB,  will  bo 
awarded  to  the  party  injured. 

IzmBiST,  AiTXR  Tkndeb  OF  TEX  DxBT  made  pnrsnant  to  an  agreemeat 
between  the  parties,  should  not  be  oast  on  snch  debt,    * 

In  equily.  Hardy  owed  tlie  Exeter  Bank  some  money,  and 
mortigaged  ah  nndivided  one-half  intereet  in  certain  land  to 
eecure  the  debt.  After  paying  part  of  the  indebtedness,  he  con- 
veyed to  Fuller.  The  bank  assigned  its  interest  to  Gall,  the 
defendant.  The  debt  not  being  paid,  suit  to  foreclose  was 
brought.  One  Eaton  had  been  acting  as  agent  for  the  bank. 
!^*iiller  went  to  him,  told  him  he  was  going  to  Baltimore,  and 
would  like  to  delay  payihent  until  his  return.  Eaton  said  it 
would  be  satisfactory,  and  that  no  advantage  would  be  taken  of 
the  expiration  of  the  time.  When  Fuller  returned,  Eaton 
claimed  an  absolute  interest  in  the  property,  and  refused  to 
convey  to  Fuller  upon  payment  of  the  amount  of  the  indebted- 
ness, though  tender  was  made  of  the  amount.  This  bill  was 
filed  to  compel  him  to  receive  the  money  and  admit  plaintiffs  to 
redeem  the  property. 

Perley^  for  the  plaintiffs. 

IkUon,  for  the  defendant. 

By  Court,  Gilghbist,  C.  J.  The  agency  of  Eaton  is  sufBciently 
proved.  The  letter  of  Farrar,  dated  on  the  eighteenth  day  of 
July,  1842,  shows  that  he  was  authorized  to  sell  the  property  as 
he  should  see  fit,  upon  his  guaranty  that  the  bank  should  be 
paid  in  full,  and  that  all  he  should  receive  beyond  the  amount 
of  the  debt  due  the  bank,  should  be  retained  by  him  for  his 
own  benefit.  Fletcher  says  that  Eaton  acted  as  agent  for  the 
bank,  and  bo  says  Fuller,  until  at  last  Eaton  told  him  that  he 
had  bought  the  equity  of  redemption.  In  the  case  of  WUlard 
V.  Henry,  2  N.  H.  120,  it  was  held,  that  where  a  grantor  remains 
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is  possesdon  of  land  subject  to  a  condition  to  be  performed  by 
the  grantee,  and  tbe  condition  is  broken,  the  forbearance  by  the 
grantor  to  make  a  claim  to  retain  the  possession  for  the  condi- 
tion broken,  is  suffideni;  evidence  that  the  forfeiture  is  waived. 
The  case  of  Bachelder  v.  Bobinaon,  6  Id.  12,  decides  that  though 
an  entry  and  possession  by  a  mortgagee  may  have  been  sufficient 
to  foreclose  the  right  in  equity  to  redeem,  yet  if  he  accept  all 
the  money  secured  by  the  mortgage,  it  would  be  a  waiver  of  hia 
entry  for  that  purpose.  In  that  case,  Atkinson  entered  for 
breach  of  condition  in  the  spring  of  1828,  and  accepted  the 
debt  on  the  third  of  December,  1830.  So  the  receipt  of  a  part 
of  the  debt  is  a  waiver  of  the  foreclosure:  Deming  t.  Comings^ 
11  Id.  483. 

If  an  assignment  be  made  of  the  mortgage  just  before  the 
expiration  of  the  equiiy  of  redemption,  to  prevent  the  redemp* 
tion,  that  may  be  regarded  as  a  fraud  of  which  the  parly  shcdl 
not  take  advantage  to  foreclose  the  mortgagor  or  his  grantee, 
until  he  shall  have  had  a  reasonable  time  to  make  a  tender  to 
the  assignee.  If  the  assignment  be  made  without  such  intent, 
it  may  keep  the  equity  open  until  the  mortgagor,  or  those  claim- 
ing under  him,  can  find  the  assignee  and  offer  to  perform  the 
condition:  Deming  v.  Comings^  11  N.  H.  482.  An  agreement 
in  writing  by  a  mortgagee  after  an  entry  for  condition  broken, 
that  he  will  reconvey  the  premises  whenever  the  debt  shall  be 
satisfied  out  of  the  rents  and  profits  or  otherwise,  will  enable 
the  mortgagor  to  maintain  a  bill  in  equity  to  redeem,  although 
more  than  three  years  have  elapsed  since  the  entry:  Quint  v. 
lAUle^  4  Greenl.  495.  So  an  entry  for  condition  broken  may  be 
waived  by  a  subsequent  entry.  In  Fay  v.  Valentine,  5  Pick.  418 
[22  Am.  Dec.  397],  a  mortgagee  having  recovered  a  conditional 
judgment  in  an  action  for  the  possession,  entered  for  condition 
broken,  and  afterwards  entered  for  the  judgment.  It  has  been 
decided,  also,  that  it  is  competent  for  a  court  of  equity  to  take 
away  from  third  persons  the  benefits  which  they  have  derived 
from  the  fraud,  imposition,  or  undue  influence  of  others, 
although  the  third  persons  may  not  have  been  parties  to  the 
fraud:  Hugiuenin  v.  Baseley,  14  Yes.  273.  It  has  also  been  held 
in  England,  that  there  are  certain  acts  of  the  mortgagee  which 
will  of  themselves  open  a  decree  of  foreclosure.  Thus  on  a 
suggestion  of  a  gross  fraud,  the  court  will,  upon  an  original 
bill,  overrule  a  plea  of  a  decree  of  foreclosure,  if  the  suggestion 
cf  fraud  be  not  denied:  Loyd  v.  Mdnaell,  2  P.  Wms.  74. 

In  the  case  of  Hall  v.  Cushjnan,  16  N.  H.  462  [43  Am.  Deo. 
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562],  decided  in  the  counly  of  Coos  at  December  term,  1843, 
Cushman,  in  reply  to  questions  respecting  his  mortgage,  said 
that  ''  he  did  not  expect  to  look  to  his  mortgage  for  indemnity^ 
but  if  there  should  be  a  small  balance  due  him,  he  would  notify 
Hall  or  his  counsel."  It  -was  held  that  the  application  was  in 
the  nature  of  a  call  for  an  account;  and  there  was  an  express 
stipulation  that  if  he  relied  on  the  mortgage,  he  would  render 
an  account;  that  the  court  did  not  undertake  to  enforce  this 
specifically  as  a  contract,  but  that  it  would  be  in  bad  faith,  and 
fraudulent  for  the  party,  after  having  made  this  declaration 
upon  which  the  other  party  might  weU  rely,  to  attempt  a  fore- 
closure, under  the  ordinary  provisions  of  law,  without  notice. 
The  foreclosure  was  therefore  kept  open.  In  the  case  of  Crane 
V.  The  Chremord  Iron  Foundry  Company ^  decided  in  the  county 
of  Sullivan  some  time  since,  Heywood,  who  had  notes  against 
the  company,  had  made  an  entry  to  foreclose.  He  was  after- 
wards summoned  as  the  trustee  of  the  company,  and  he  brought 
forward  this  claim,  treating  it  as  an  unpaid  debt.  This  was 
upon  the  first  trial  of  the  case.  Afterward,  he  reviewed  the 
action,  and,  although  a  year  had  expired  since  his  entry,  it  waa 
held  that  his  bringing  forward  this  claim  was  a  waiver  of  the 
foreclosure. 

Now  we  are  satisfied  from  the  evidence  in  this  case,  that  Eaton 
assented  that  if  the  debt  due  the  bank  should  be  paid  in  the 
latter  part  of  October,  no  advantage  should  be  taken  of  the 
foreclosure.  Eaton  had,  as  has  been  before  stated,  sufficient 
authority  to  make  such  an  agreement.  He  had  a  personal  inter- 
est in  the  transaction,  because  the  bank  agreed  that  he  should 
retain  for  his  own  benefit  all  that  he  should  receive  beyond  the 
amount  due  the  bank.  That  he  did  in  fact  make  such  an  agree- 
ment, is  positively  stated  both  by  Fuller  and  by  Fletcher,  and, 
although  the  agreement  is  denied  by  Eaton,  the  weight  of  evi- 
dence is  as  we  have  stated,  and  the  effect  of  the  agreement  was, 
according  to  the  authorities,  to  extend  the  time  of  payment, 
and  to  keep  the  foreclosure  open  until  the  latter  part  of  Octo- 
ber. The  tender  to  the  bank  of  the  sum  of  three  hundred  and 
seventy-seven  dollars,  made  by  Fuller  on  the  eleventh  of  Novem- 
ber, 1844,  was  therefore  in  sufficient  season.  The  plaintiffs  are 
entitled  to  a  decree  according  to  the  prayer  of  the  bill. 

Another  question  arises  as  to  the  costs.  In  the  case  of  DelU' 
Kn  V.  Oale,  7  Ves.  583,  a  question  arose  how  far  a  mortgagee 
was  entitled  to  costs.  It  appeared  that  great  delay  and  expens- 
ive  litigation  had  been  occasioned  by  the  mortgagee's  conduct, 
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before  any  account  could  be  procured  from  him,  and  it  ^va^ 
finally  reduced  by  more  than  one  sixth  part.  Lord  Eldon  held, 
that  though  a  mortgagee  acting  reasonably  as  such,  was  to  have 
his  reasonable  costs,  it  did  not  follow  that  he  could  claim  his 
own  expenses  from  other  persons  with  whom  he  was  litigating 
with  regard  to  those  acts  which,  upon  his  part,  were  not  only 
unreasonable,  but  grossly  oppressive.  He  was  therefore  com- 
pelled to  pay  the  costs  of  the  inquiry,  because,  as  to  that,  he 
could  not  be  considered  as  mortgagee;  and  it  was  admitted  that 
there  was  no  precedent  for  making  a  mortgagee  pay  costs;  his 
own  costs  were  given  him  down  to  the  answer,  and  no  further. 

In  the  case  of  Slee  v.  ManhcUtan  Co.,  1  Paige,  81,  it  was  held 
that  in  general,  on  a  bill  to  redeem,  the  plaintiff  pays  costs  to 
the  mortgagee,  although  he  succeeds  in  obtaining  the  relief 
claimed.  But  where  the  mortgagee  has  set  up  an  unconscien- 
tious defense,  he  has  not  only  been  refused  his  costs,  but  has  been 
compelled  to  pay  costs:  Broclcway  v.  WeXU,  Id.  617.  Where  a 
pariy  entitled  to  redeem  offers  to  pay  defendant  the  amount 
equitably  due,  before  he  files  his  bill  to  redeem,  he  will  not  be 
charged  with  the  defendant's  costs:  Van  Buren  v.  Olimtead,  6 
Id.  9. 

These  authorities  justify  us  in  decreeing  that  the  mortgagee 
should  not  recover  costs  against  the  plaintiffs,  and  as  this  de- 
fense is  entirely  unconscientious,  it  is  equitable  that  he  should 
pay  costs. 

The  question  of  costs  seems  also  to  be  settled  by  the  revised 
statutes.  The  first  section  of  chapter  191  provides  that  costs 
shall  follow  the  event  of  eveiy  action  or  x>etition,  unless  other- 
wise directed  by  law  or  by  the  court.  The  seventh  section  au- 
thorizes the  court  to  limit  and  allow  such  costs  as  they  may 
deem  just  and  reasonable.  In  the  present  case,  the  plaintiffs 
are  substantially  the  prevailing  parties.  They  have  shown  their 
right  to  redeem  and  to  maintain  their  bill.  By  the  Massachu- 
setts statute  of  1798,  chapter  77,  the  court  were  authorized,  "  at 
their  discretion,  to  award  costs  to  either  party,  as  equity  may 
require."  In  the  case  of  Saunders  v.  Frost,  6  Pick.  271,  274 
[16  Am.  Dec.  394],  the  court  refused  to  award  costs  to  the  mort- 
gagee, the  defendant  in  the  bill  to  redeem,  and  held  that  the 
rule  that  the  mortgagee  is,  under  no  circumstances,  chargeable 
with  costs,  is  not  only  unreasonable,  but  opposed  to  the  statute 
above  cited.  It  appears  to  us  to  be  equally  opposed  to  the  pro- 
visions of  the  revised  statutes  of  this  state.  The  tender  of  three 
hundred  and  sevenly-seven  dollars,  made  by  Fuller  to  the  Exeter 
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Bank,  on  the  eleventh  day  of  November,  1844,  and  his  tender  to 
Call  of  the  sum  of  two  hundred  and  nine  dollars  and  ten  cents, 
on  the  sixth  of  July,  1845,  will  of  course  stop  the  accruing  of 
any  interest  after  those  dates  respectively. 

The  judgment  of  the  court  is,  that  the  plaintiffs  are  entitled 
to  costs,  and  to  a  decree  according  to  the  prayer  of  the  bill. 


Deposit  of  Funds  in  Bank  to  Mebt  the  Patmsnt  of  a  bill  of  ezohange 
payable  there  amounts  to  tender,  and  will  prevent  interest  aocming  on  the 
biU:  Miller  v.  Bank  of  New  OrleanSf  24  Am.  Dec.  571|  and  note. 

Allowanox  ob  Disallowance  of  Costs  in  snits  in  ohanoeiy  is  disers- 
tionary  with  the  court:  Cowlea  r.  Whitman,  25  Am.  Deo.  60. 

The  principal  case  is  cited  in  Brown  v.  Simong,  45  N.  H.  218»  to  the 

point  that  tender  of  money  stops  interestb 


Stone  v.  Cheshibe  Railboad  Gobfobaxion. 


[10  Kxw  Hampshub,  427.] 

CoBPOBATioN  Liable  fok  Acts  of  its  Ck>NTBA0T0B8. — ^Where  a  railroad 
corporation  contracted  with  other  parties  to  boild  part  of  its  road,  and 
while  they  were  blasting  rocks  a  fragment  struck  plaintiff,  injuring  him; 
held,  that  the  corporation  was  liable  for  the  injury. 

Oabe.  The  writ  contained  two  counts.  The  first  alleged  that 
defendants,  in  blasting  rocks  upon  their  railroad,  threw  a  stone 
on  plaintiff,  who  was  on  the  public  highway,  thereby  injuring 
him.  The  second  alleged  the  same  injury  as  having  been  done 
by  defendants'  agents  and  servants.  The  evidence  showed  that 
the  injuiy  was  done  by  S.  Dillon  &  Co.,  who  were  contractoniy 
at  work  pursuant  to  a  contract  with  defendants.  The  defend- 
ants contended  the  action  was  misconceived,  and  should  have 
been  against  the  contractors,  and  not  against  the  company.  The 
court,  however,  declined  to  rule  so,  and  instructed  the  juiy  that 
the  action  was  properly  brought  against  the  company.  Verdict 
for  plaintiff,  and  defendants  moved  to  set  it  aside  for  error  in 
the  above  ruling. 

Wheeler,  for  the  defendants. 

Chamberlain,  for  the  plaintiff. 

By  Court,  Gilohbibt,  C.  J.  The  principle  involved  in  this 
case  is  one  of  sufficient  importance  to  require  an  investigation 
into  the  authorities  upon  the  question  now  presented.  In  Mem 
V.  Nichols,  1  Salk.  289,  in  a  case  for  deceit,  it  was  held  that  a 
merchant  was  answerable  for  the  deceit  of  his  factor  abroad. 
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because  it  was  more  reasonable  that  he  that  puts  a  trust  and  con- 
fidence in  the  deceiver  should  be  a  loser  than  a  stranger.  In 
Jones  T.  Hart,  2  Id.  441,  the  servants  of  A.,  with  his  cart,  ran 
against  another  cart  wherein  was  a  pipe  of  sack,  and  spoiled  the 
sack;  held  that  an  action  would  lie  against  A. 

These  cases  illustrate  the  general  principle  that,  for  the  negli- 
gent conduct  of  a  person's  servant,  the  master  is  answerable  in 
damages. 

The  question  here  is,  whether  the  workmen  employed  upon  the 
road  by  whose  negligence  the  accident  happened  can  be  consid- 
ered the  servants  of  the  corporation  ?  Cases  analogous  to  this 
have  undergone  considerable  investigation  both  in  the  courts 
of  England  and  America,  and  principles  have  been  settled  which 
fleem  to  comprehend  the  case  before  us.  And  the  inquiry  is. 
What  is  the  principle  upon  which  the  defendants  should  be 
charged  or  discharged  ? 

In  Stone  v.  Ccartwright,  6  T.  B.  411,  the  action  was  case  for 
so  negligently  working  a  coal  mine  that  the  plaintiff's  buildings 
were  undermined.  The  defendant  had  been  appointed  manager 
of  the  mine  by  the  court  of  chancery,  the  mine  belonging  to  an 
infant  ward  of  that  court,  and  the  defendant  employed  a  bailiff, 
who  superintended  the  work,  and  hired  and  dismissed  the  col- 
liers at  his  pleasure,  but  the  defendant  took  no  personal  concern 
in  the  business,  and  had  given  no  directions  as  to  the  manner 
of  working  it.  It  was  held  that  the  action  would  not  lie  against 
the  defendant,  but  should  have  been  brought  either  **  against 
the  hand  committing  the  injury  or  against  the  owner,  for  whom 
the  act  was  done,"  and  the  plidntiff  was  nonsuited. 

Here,  between  the  owner  and  the  persons  who  did  the  injury, 
there  were  two  intermediate  agents,  the  defendant  and  the  bailiff, 
and  the  case  settles  that  the  owner  is  answerable. 

Lord  Lonsdale  v.  LUiledale,  2  H.  Black.  267,  299,  was  case 
for  a  similar  injury,  and  held  rightly  brought  against  the  owner 
of  the  coal  mine. 

We  come  now  in  the  order  of  time  to  BiLsh  v.  Steinman^  1  Bos. 
&.  Pul.  404,  which  is  a  leading  case  upon  this  subject.  The  de* 
fendant  bought  a  house  by  the  roadside,  but  had  never  occupied 
it.  He  contracted  with  a  surveyor  to  put  it  in  repair.  A  car- 
penter, having  a  contract  under  the  surveyor  to  do  the  whole 
business,  employed  a  bricklayer  under  him,  and  he  again  con- 
tracted for  a  quantity  of  lime  with  a  lime-burner,  by  whose 
aervant  the  lime  was  laid  in  the  road.  The  plaintiff  brought 
tase  against  the  defendant,  the  owner,  for  injury  sustained  by 
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himself,  by  being  overturned  in  a  chaise,  by  means  of  the  lime. 
Here,  between  the  owner  of  the  property  and  him  who  actually 
did  the  wrong,  there  were  four  intermediate  agents. 

Lord  Chief  Justice  Eyre  says  that  he  found  some  difficulty  in 
holding  the  defendant  liable,  because  he  was  so  far  removed 
from  the  immediate  author  of  the  nuisance,  and  that  he  hesitated' 
in  carrying  the  responsibility  beyond  the  immediate  master  of 
the  person  who  committed  the  injury.  But  he  concurs  with  his 
brethren  that  the  action  will  lie,  although  he  says  that  he  finds 
great  difficulty  in  stating  with  accuracy  the  grounds  on  which 
it  is  to  be  supported.  He,  however,  cites  with  approbation  the 
cases  of  Stone  v.  CarhorigJU  and  JJard  Lonsdale  v.  IMUedale^  and 
states  that  in  the  latter  case  the  defendant  was  liable,  on  the 
ground  that  the  work,  being  carried  on  for  his  benefit  and  on  his 
property,  all  the  persons  employed  must  have  been  considered 
as  his  agents;  whether  he  worked  the  mine  by -agents,  by  serv- 
ants, or  by  contractors,  still  it  was  his  work.  He  concludes 
that  the  case  can  not  be  distinguished  from  Lord  Lonsdale  v. 
LUUedale,  and,  consequently,  is  of  opinion  that  the  action  lay. 
But  he  somewhat  inconsistently  goes  on  to  say  that  he  still  feels 
some  difficulty  in  stating  the  precise  principle  on  which  the 
action  is  to  be  supported. 

Mr.  Justice  Heath  founds  his  opinion  on  this  single  point, 
that  all  the  subcontracting  parties  were  in  the  employ  of  the 
defendant. 

Mr.  Justice  Booke  says  that  he  who  has  work  going  on  for 
his  benefit,  and  on  his  own  premises,  must  be  civilly  answerable 
for  the  acts  of  those  whom  he  employs.  The  law  intends  that 
he  has  a  control  over  all  those  persons  who  work  on  his  own 
premises,  and  he  shall  not  be  allowed  to  discharge  himself  from 
that  intendment  by  any  act  or  contract  of  his  own.  If  the 
employer  suffer  by  the  acts  of  those  with  whom  he  has  contracted, 
he  must  seek  his  remedy  against  them. 

In  Laugher  v.  Pointer ^  5  Bam.  &  Cress.  547,  the  question  of 
the  extent  of  the  liability  of  the  owner  of  property  for  the  negli- 
gence of  his  servants  was  much  discussed.  The  owner  of  a 
carriage  hired  of  a  stable-keeper  a  pair  of  horses  to  draw  it  for 
him  a  day.  and  the  owner  of  the  horses  provided  a  driver,  who 
had  no  wages  from  his  master,  but  depended  upon  receiving  a 
gratuity  from  the  persons  whose  carriages  he  drove,  and  the 
hirer  gave  him  five  shillings  for  his  day's  work.  Through  the 
negligence  of  the  driver,  an  injury  was  done  to  the  plaintiff's 
horse,  and  the  plaintiff  brought  case  against  the  owner  of  the 
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carriage.  There  being  a  difference  of  opinion  upon  the  bench, 
the  case  was  argued  before  all  the  twelve  judges,  except  the  lord 
chief  baron.  A  nonsuit  had  been  directed,  and  a  rule  nisi  for 
a  new  trial  was  granted.  But  the  judges  of  the  king's  bench 
were  still  divided  equally,  and  the  rule  was  discharged.  Mr. 
Justice  Littledale  thought  the  action  would  not  lie,  because  the 
driver  could  not  be  considered  as  the  servant  of  the  defendant, 
not  being  hired  by  the  defendant,  and  receiving  no  wages  from 
him,  but  only  a  gratuity,  and  not  being  subject  to  be  dismissed 
by  him.  He  held  that  the  rule  can  not  be  carried  so  far  as  to 
establish  the  doctrine  that  the  only  thing  to  be  looked  to  is, 
whether,  in  the  end,  the  principal  pays  for  the  employment  in 
the  course  of  which  the  injury  is  sustained.  He  criticises  the 
doctrine  of  Mr.  Justice  Heath,  in  Bush  v.  Steinman,  that  if  a 
person  hires  a  coach  upon  a  job,  and  a  job  coachman  is  sent  with 
it,  and  does  any  injury,  the  hirer  of  the  coach  is  answerable. 
He  thinks  that  Bush  v.  Steinman  does  not  rest  upon  the  same 
basis  as  it  would  had  it  not  been  for  the  doubts  expressed  by  the 
Lord  Chief  Justice  Eyre.  But  without  impugning  the  substan- 
tial correctness  of  that  decision  any^further,  he  admits  that  the 
rule  of  law  may  be  that  in  all  cases  where  a  man  is  in  possession 
of  fixed  property,  he  must  take  care  that  his  property  is  so  used 
and  managed  that  other  persons  are  not  injured,  and  that, 
whether  his  property  be  managed  by  his  own  immediate  servants, 
or  by  contractors  or  their  servants.  The  injuries  upon  land  or 
buildings  are  in  the  nature  of  nuisances,  for  which  the  occupier 
ought  to  be  chargeable  when  occasioned  by  any  acts  of  persons 
whom  he  brings  upon  the  premises. 

The  Lord  Chief  Justice  Abbott  says  that  Stone  v.  Cartuorighi, 
Lonadcde  v.  LiUledale,  and  Bush  v.  Steinman  do  not  afford  a  rule 
by  which  the  present  case  before  him  should  be  governed. 
"  Whatever,"  he  says,  "  is  done  for  the  working  of  my  mine  ox 
repair  of  my  house,  by  persons  mediately  or  immediately  em- 
ployed by  me^  may  be  considered  as  done  by  me.  I  have  the 
control  and  management  of  all  that  belongs  to  my  land  or  my 
house,  and  it  is  my  fault  if  I  do  not  so  exercise  my  authoriiy  as 
to  prevent  injury  to  another." 

Mr.  Justice  Holyroyd,  one  of  the  most  eminent  of  modem 
English  judges,  says  the  responsibility  is  not  confined  to  the 
immediate  master  of  the  person  who  committed  the  injury,  and 
**  that  the  action  may  be  brought  against  the  person  from  whom 
the  authority  flows  to  do  the  act,  in  the  negligent  execution  of 
which  the  injury  has  arisen,  is  established  in  ilie  case  of  Bu^h  v. 
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Steinman,"  and  Mr.  Justice  Bayley  agreed  iirith  him  that  the 
action  was  maintainable. 

It  is  to  be  noticed  that  Abbott,  C.  J.,  and  Littledale,  J.,  did 
not  deny  the  soundness  of  the  judgment  in  Bush  y.  Steinman. 
They  denied  its  applicability  to  the  case  then  before  them,  and 
that  was  the  extent  of  their  criticism  upon  it,  except  the  remarks 
of  Littledale,  J.,  upon  the  dictum  of  Mr.  Justice  Heath. 

In  the  subsequent  case  of  Bandleson  v.  Murray ^  8  Ad.  &  EI. 
109,  the  defendant,  a  warehouseman,  employed  a  master  porter 
to  remoYe  a  barrel  from  his  warehouse.  The  porter  employed 
Ids  own  men  and  tackle,  and  through  the  negligence  of  his  men, 
or  rather  through  the  insufficiency  of  the  tackle,  the  barrel  fell 
and  injured  the  plaintiff.  It  was  held  that  the  action  was  main- 
tainable. Mr.  Justice  Littledale  remarked  that  it  made  no 
difference  whether  the  persons  whose  negligence  occasioned  the 
injury  be  servant  of  the  defendant,  paid  by  daily  wages,  or  be 
brought  to  the  warehouse  by  a  person  employed  by  the  defend- 
ant, and  that  the  law  was  the  same  in  each  case:  See  also  Hairri» 
T.  Bakery  4  Man.  &  Sel.  27. 

We  have  discussed  this  question  at  mors  length  than  might 
aeem  to  be  necessary,  because  it  is  an  important  one  in  itself, 
and  increases  in  importance  as  roads  of  this  description  increase 
throughout  the  country.  And  it  is  desirable  that  their  rights 
and  liabilities,  and  those  of  individuals  in  relation  to  them, 
should  be  definitely  settled  as  soon  as  may  be.  It  appears  that 
the  case  of  Busk  y.  Steinman  has  sometimes  been  supposed  to 
be  questioned  by  subsequent  decisions. 

In  the  case  of  Bandleaon  v.  Murray,  the  counsel  for  the 
defendant  so  alleges.  But  we  have  not  been  able  to  find  any 
«ase  where  its  soundness  has  been  doubted  upon  the  facts  of 
the  case.  It  is  said  in  one  of  the  most  scientific  of  our  profes- 
sional treatises,  Hammond  on  Parties,  92,  that  the  case  settles, 
in  effect,  that  the  lime-burner  might  have  sued  the  owner  of  the 
house  on  the  contract  made  by  the  latter  with  the  carpenter,  and 
that  it  is  at  variance  with  the  decision  of  the  court  in  Bramah  v. 
Lord  Abington,  13  East,  66,  but  this  able  writer  implies  no  doubt 
of  the  decision. 

MUligan  v.  Wedge,  12  Ad.  &  El.  737,  which  is  cited  by  the 
counsel  for  the  defendant,  was  an  action  on  the  case.  The  facts 
were,  that  the  buyer  of  a  bullock  employed  a  licensed  drover  to 
drive  it  from  Smithfield.  By  the  by-laws  of  London,  no  one 
but  a  licensed  drover  could  be  so  employed.  The  drover  em- 
ployed a  boy  to  drive  the  bullock,  together  with  others,  the 
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property  of  different  persons,  to  the  owner's  slanghter-honse;. 
Mischief  was  occasioned  by  the  bullock  throngh  the  careless 
driving  of  the  boy.  It  was  held  that  the  owner  was  not  liable 
for  the  injury,  the  boy  not  being  in  point  of  law  his  servants 
Lord  Chief  Justice  Denman  said :  *'  The  party  sued  has  not  done 
tiie  act  complained  of,  but  has  employed  another,  who  is  recog- 
nized by  the  law  as  exercising  a  distinct  calling.  The  butcher  was 
not  bound  to  drive  the  beast  to  the  slaughter-house  himself;  he* 
might  not  know  how  to  drive  it.  He  employs  a  drover,  who 
employs  a  servant,  who  does  the  mischief.  The  drover,  there- 
fore, is  liable,  and  not  the  owner  of  the  beast.  I  may  remark 
that  one  might  perhaps  be  reconciled  to  the  distinction  between 
cases  of  fixed  and  of  movable  property,  by  considering  that  to 
hold  the  owner  of  land  or  buildings  liable  to  injury  done  in 
respect  of  that  property,  will  enable  the  party  injured  to  know, 
more  readily  from  whom  he  is  to  seek  redress.  In  Bandleson  t;. 
Murray,  8  Ad.  &  El.  109,  the  work  was  in  effect -done  by  the^ 
defendant  himself  at  his  own  warehouse;  if  he  chose,  instead  of' 
keeping  a  porter,  to  hire  one  by  the  day,  he  did  not  thereby 
cease  to  be  liable  for  injury  done  by  the  porter  while  under  his 
control." 

Mr.  Justice  Williams  said:  ''The  difficulty  always  is,  to  saj 
whose  servant  the  person  is  that  does  the  injury;  when  you  de* 
eide  that,  the  question  is  solved.  To  say  that  that  party  is  liable 
from  whom  the  act  ultimately  originates,  is  indeed  a  rule  of  great 
generality,  and  one  which  will  solve  the  greater  number  of  ques- 
tions; but  its  applicability  fails  in  one  case,  for  where  the  person 
who  does  the  injury  exercises  an  independent  employment,  the 
party  employing  him  is  clearly  not  liable.  I  agree  in  the  deci- 
sion of  Bemdleson  v.  Murray,  for  the  warehouseman's  servant, 
whether  daily  or  weekly,  is  equally  under  the  control  of  the 
warehouseman.  And  that  is  the  way  in  \^ch  Mr.  Justice 
Stoiy  puts  this  point;  he  brings  it  to  the  question.  Who  em- 
ployed the  person  that  did  the  injury? **  Stoiy  on  Agency,  c.  17^ 
sec.  462  ei  seq. 

Now  in  this  case,  the  soundness  of  the  decision  in  Bush  v* 
SteintMm,  1  Bos.  &  Pul.  404,  is  not  questioned,  nor  is  there  any 
inconsistency  between  the  two  cases.  If  the  solution  of  the 
question  depends  upon  ascertaining  whose  servant  the  person 
is  that  does  the  injuiy,  there  can  be  little  doubt  in  the  case  be- 
fore us.  The  railroad  corporation  made  a  contract  with  certain 
persons  to  construct  a  part  of  the  railroad.  The  contractors 
icere  in  the  immediate  employment  of  the  defendants.    It  ia 
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entirely  immaterial  whether  the  contract  were  written  or  verbaL 
The  contractors  were  none  the  less  the  servants  of  the  defend- 
ants, that  there  was  a  written  agreement  between  the  parties^ 
setting  forth  with  precision  what  each  party  was  to  do.  Nor  is 
theiie  in  this  case  that  "  independent  employment"  exercised  by 
the  contractors,  which  is  mentioned  in  tiie  case  of  MUigan  v. 
Wedge,  12  Ad.  &  EL  737.  The  sole  object  of  the  corporation 
was  to  bnild  a  railroad.  This  they  might  do  either  by  employ- 
ing laborers  by  the  day,  or  by  contracting  with  dififerent  persons 
to  construct  different  sections  of  the  road.  The  defendants  em- 
ployed the  persons  that  did  the  injory,  and  we  are  not  aware 
that  to  such  a  state  of  facts  the  case  of  Bush  v.  Steinman,  and 
the  other  cases  in  accordance  with  it,  have  been  held  to  be  inap- 
plicable, or  their  doctrine  considered  as  unsound.  In  the  case 
of  Duncan  y.  Mndlaier,  6  CI.  &  Fin.  894t,  Lord  Chancellor  Coi- 
tenham  and  Lord  Brougham  both  recognized  the  case  of  Biuh 
V.  Sieinman  as  law. 

In  the  case  of  Alien  y.  Hayward,  7  Ad.  &  EL,  N.  S.,  960,  com- 
missioners were  appointed  by  an  act  of  parliament  for  improy- 
ing  a  nayigation.  They  were  not  to  be  personally  liable  on 
contracts  made,  or  for  damages  incurred  in  relation  to  anything 
done  in  pursuance  of  the  act,  but  might  be  sued  in  the  name  of 
their  clerk.  The  contractor,  in  executing  part  of  the  work  con- 
tracted for,  made  a  drain,  which,  from  a  defect  in  the  materials, 
could  not  resist  water,  and  without  haying  any  authority  to  do 
so,  he  turned  in  the  water,  which  broke  through  and  flooded 
the  neighboring  land.  In  an  action  on  the  case  against  the 
commissioners,  sued  by  the  clerk,  the  declaration  stated  that 
they  made  the  diyersion,  and  executed  the  work  so  negligently 
that  in  consequence  thereof,  and  from  no  other  cause,  the  water 
broke  through  and  flooded  the  plaintiff's  land.  It  was  held, 
that  on  these  facts  the  defendant  was  not  liable.  It  was  said 
by  Lord  Denman,  in  deliyering  the  judgment  of  the  court,  that 
''  if  the  commissioners  constructed  a  weak  and  dangerous  bank, 
they  would  be  liable  for  the  damage  done  by  water  improperly 
let  in,  whether  by  their  servant  or  by  a  stranger,  or  by  some 
natural  accident.  Supposing  this  to  be  true,  we  are  then 
brought  to  the  question,  whether  the  commissioners  are  respon- 
sible for  this  ill  construction;  whether  the  contractor  is  to  be 
regarded  as  their  servant,  so  that  they  may  be  called  the  makers 
of  this  work  by  his  agency." 

After  referring  to  seyeral  cases  on  this  subject,  his  lordship 
says:  ''  It  seems  perfectly  clear,  that  in  an  ordinary  ease,  tha 


July,  1849.]  Stone  u  Cheshire  R  R  Corporation.       199 

contractor  to  do  works  of  this  description  is  not  to  be  considered 
as  a  servant,  but  a  person  carrying  on  an  independent  business, 
such  as  the  commissioners  were  fully  justified  in  employing  to 
perform  works  which  they  could  not  execute  for  themselves,  and 
who  was  known  to  all  the  world  as  performing  them.  We  find 
here  none  of  the  reasons  which  have  prevailed  in  cases  where 
one  person  has  been  held  liable  for  the  acts  of  another,  as  hia 
servant " 

In  the  case  before  us,  the  corporation  might  have  employed 
an  agent  to  superintend  the  building  of  the  road,  and  to  hire 
and  contract  with  workmen,  and  to  pay  them  on  behalf  of  the 
corporation..  Lord  Denman  says,  in  AUen  v.  Haytoard^  that  the 
opinions  delivered  by  Lord  Tenterden  and  Littledale,  J.,  in 
Laugher  v.  Poinier,  5  Bam.  &  Cress.  647,  **  must  be  taken  to  lay 
down  the  correct  law.''  Now  Mr.  Justice  Littledale  says,  in  the 
course  of  his  opinion,  ''  If  the  owner  of  a  farm  has  it  in  his  own 
hand,  and  he  does  not  personally  interfere  in  the  management, 
but  appoints  a  bailiff  or  a  hirer,  who  hires  other  persons  under 
him,  all  of  them  being  paid  out  of  the  funds  of  the  owner,  and 
selected  by  himself  or  by  a  person  specially  deputed  by  him,  if 
any  damage  happen  by  their  default,  the  owner  is  answerable, 
because  their  neglect  or  default  is  his,  as  they  are  appointed  by 
and  through  him."  The  case  of  AUen  v.  Hayward  is  to  put  ux>on 
the  ground  that  the  contractor  is  to  regarded  as  a  person  carry- 
ing on  an  independent  business.  In  the  present  case,  if  Dillon 
&  Co.  make  a  contract  to  build  a  certain  section  of  the  road, 
they  are  to  be  regarded  as  carrying  on  an  independent  business, 
it  would  seem.  But  suppose  they  had  merely  agreed  to  work 
upon  the  road  for  an  indefinite  period,  is  there  any  reason  for 
holding  the  first  contract  to  be  an  independent  business,  which 
would  not  equally  apply  to  the  second  ?  It  seems  to  us,  that  the 
effect  of  making  such  a  very  subtile  discrimination  between  the 
two  cases  is  merely  to  involve  the  question  of  the  liabilily  of  the 
owner  in  greater  uncertainly  than  before,  and  that  the  distinc- 
tion between  the  two  cases  is  too  subtile  to  be  of  practical  use. 
It  is  di£Scultfor  us  to  perceive  why,  in  each  case,  the  contractors 
would  not  be  equally  the  servants  of  the  corporation,  and  the 
illustration  quoted  from  Mr.  Justice  Littledale  is,  we  think, 
pertinent  to  the  case. 

In  Qtiarman  v.  BumeU,  6  Mee  &  W.  499,  510,  it  is  held  that 
whiBre  a  man  is  in  possession  of  fixed  property,  he  must  take 
care  that  his  property  is  so  used  and  managed  that  other  per- 
sons are  not  injured,  and  that  whether  his  property  be  managed 
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bj  liis  own  immediate  servants,  or  by  contractors  or  their  serv- 
ants. 

The  case  of  Lowell  t.  The  Boston  and  Lowell  RaUroady  23  Pick. 
34  [34  Am.  Dec.  38],  is  also  in  point.  It  was  case  for  the  neg- 
ligence of  the  defendants  by  leaving  open  a  deep  cut  into  which 
the  plaintiff  drove  in  the  night.  The  ground  was  taken  that 
the  defendants  were  not  liable,  because,  at  the  time  of  the  acci- 
dent, that  section  of  the  road  had  been  let  out  to  one  Noonan, 
who  had  contracted  to  make  it  for  a  stipulated  sum,  and  who 
employed  the  workmen.  But  it  was  held  that  this  circumstance 
did  not  relieve  the  defendants  from  responsibility,  as  the  work 
was  done  for  their  benefit,  under  their  authority,  and  by  their 
direction.  And  it  is  said  by  Mr.  Justice  Wilde,  that  this  ques- 
tion was  very  fully  discussed  and  settled  in  the  case  of  Bush  t. 
Steinman, 

It  is  the  opinion  of  the  court  that  there  should  be  judgment 
on  the  verdict. 


EmPLOTKB  not  GENXaALLY  LlABLB  TOB  AOTR  OF  CONTKACIOa.— It  isths 

general  rule,  Bubjeot  to  some  limitationa  and  exceptions  which  we  wiU  note 
hereafter,  that  where  a  person  lets  work  to  another,  to  be  done  by  him  inde- 
pendent of  any  control  by  the  employer,  furnishing  his  own  material  and 
labor,  the  relation  of  master  and  servant  is  not  created,  and  the  employer  is 
not  liable  for  the  negligent  or  improper  execution  of  the  work,  nor  responsi* 
ble  for  the  negligence  or  carelessness  of  the  contractor  in  its  performance;  in 
short,  employers  are  not  generally  liable  for  the  acts  of  contractors.  The 
reason  for  this  immunity  of  employers  from  the  acts  of  those  in  their  sennce, 
and  for  the  abrogation  of  the  general  rule  relating  to  a  master's  liability  for 
his  seryanVs  acts,  is  thus  stated  by  Walker,  J.:  <* The  reason  why  the  master 
is  rendered  liable  for  the  negligent  acts  of  his  servant,  resulting  in  injury 
to  others,  is  because  the  servant,  while  he  is  engaged  in  the  business  of  his 
master,  is  supposed  to  be  acting  under  and  in  conformity  to  his  directions, 
and  to  hold  hioi  to  the  employment  of  skillful  and  prudent  servants.  The 
presumption  is  one  of  law,  and  hence  can  not  be  rebutted.  But  in  this 
case,  the  reason  fails,  and  the  presomption  must  also  faiL  These  contractors, 
as  we  have  seen,  were  not  working  under  the  direction  or  control  of  appel- 
lants, but  under  their  contract,  and  were  in  no  senee  servants:"  Scammon  v» 
Chicago,  2J5  lU.  424,  438. 

Judge  Strong,  commenting  upon  the  policy  of  the  rule,  said:  '*  It  is  diffi* 
enlt  to  discover  any  substantial  reason  or  good  policy  for  holding  the  present 
defendants  [employers]  responsible.  The  negligence  complained  of  was  no* 
theirs.  It  does  not  appear  that  they  knew  of  it.  The  verdict  determines 
that  the  fault  was  on  the  contractors.  Over  them  the  defendants  had  no 
more  control  than  the  plaintiff's  husband  had.  They  were  not  in  a  sub* 
ordmate  relation  to  the  defendants,  neither  were  they  his  agents.  They 
were  in  an  independent  employment,  and  sound  policy  requires  that  in  such 
a  case  the  contractor  alone  should  be  held  liable:"  Painter  v.  Mayor  o/PUU' 
burgh,  46  Pa.  St.  213.  Though  a  number  of  decisions  apparently  conflict 
with  the  rule  as  above  stated,  and  some  are  wholly  irreconcilable  with  it| 
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yet  that  it  ia  now  the  generally  received  doctrine  Ib  certftin.  Thus,  where 
the  owner  of  a  piece  of  land  employed  a  carpenter  for  a  fixed  price  to  alter 
and  repair  a  building  for  him,  and  third  parties  were  injured  by  reason  of 
boards  having  been  deposited  in  the  highway  by  the  servants  of  the  con- 
tractor, it  was  held  that  the  owner  was  not  responsible:  HUliard  v.  Richard" 
«m,  3  Gray,  349;  Potter  t.  Seymour,  4  Bosw.  (N.  Y.)  140;  Alen  v.  WiUard, 
68  Pa.  St  374;  Linton  v.  Smith,  8  Gray,  147;  Forsyth  v.  Hooper,  11  Allen, 
419;  BrackeU  t.  Lubhe,  4  Allen,  138;  Burgree  v.  Oray,  1  C.  B.  578;  Hunt  v. 
i?.  7?.  Co  ,  51  Pa.  St.  475;  Brown  v.  Aeerington  etc.  Co,,  3  Hop.  &  C.  611; 
Toung  7.  B.  B,  Co.,  30  Barb.  229;  Sehislar  t.  H.  B.  B.  Co.,  38  Id.  653;  EaUm 
▼.  Ewropean  B,  B,  Co,,  59  Me.  520;  Prairie  StcOe  Loan  A  Trust  Co,  v.  Doig 
ettU,,  70111.  52.  And  where  a  pnblio  licensed  drayman  was  employed  to 
hanl  a  quantity  of  salt  to  a  Y^arehonse,  and  deHyer  it  at  a  given  rate  per 
bairel,  and  injured  a  person  on  the  sidewalk  in  unloading  it,  it  was  held 
that  the  employer  was  not  liable:  £>e  Forest  v.  Wright,  2  Mich.  368.  So, 
too,  where  the  employer  contracted  with  a  person  to  cut  and  run  logs  down 
a  stream,  he  having  no  control  of  either  the  cutting  or  running  of  them, 
it  was  held  that  the  relation  of  master  and  servant  did  not  eidst,  and  that  the 
contractor  only  was  liable  for  an  injury  occasioned  to  others  by  his  conduct 
in  performing  the  contract:  Moore  v.  Sanborn^  2  Mich.  519;  Gourden  v.  Cor- 
mack,  2  E.  D.  Smith,  254;  King  v.  Livermore,  16  Hun,  298;  Wray  v.  Evcms, 
80  Pa.  St.  102;  Hale  v.  Johnson,  80  111.  185;  West  v.  St.  Louis,  Vandalia 
S  Terre  Haut»  R.  B.  Co,,  63  HI.  545. 

Indeed,  there  seems  to  be  little  difficulty  in  the  question  of  liability  where 
the  relation  which  exists  between  the  employer  and  the  employee  is  estab- 
lished. Where  the  relation  of  master  and  servant  exists,  the  master  is  liable 
for  the  acts  of  the  servant;  but  where  that  of  employer  and  contractor  ex- 
ists, the  employer  is  not  liable.  The  important  question  then  is.  When  is  the 
party  employed  a  contractor?  and  this  will  more  fully  appear  under  the  head 
of  '* Limitations  upon  the  Rule,"  etc.,  post, 

CDirrRAcrro&  is  kot  Answerablk  job.  Acts  or  Subcontraciob.— A  sub- 
contractor bears  the  same  relation  to  the  contractor  that  the  contractor  does 
to  his  employer,  and  since  their  responsibilities  and  immunities  rest  upon  the 
relation  they  sustain  toward  one  another,  the  rule  governing  them  will  be 
the  same;  and  so,  if  work  is  done  under  the  immediate  control  and  super- 
intendence of  a  subcontractor,  the  latter  is  the  party  responsible  for  any  in- 
Jniy  done  in  the  execution  of  the  work.  Thus,  a  builder  had  contracted  with 
a  committee  to  make  certain  alterations  in  a  house,  and  he  in  turn  made  a 
subcontract  with  a  gas-fitter  to  do  a  certain  portion  of  the  work.  A  quantity 
of  gas  escaped  through  the  negligence  of  the  workmen,  and  exploded,  injur- 
ing the  plaintiflB.  It  was  held  that  the  gas-fitter,  and  not  the  builder,  was 
liable  for  the  negligence:  Bapson  v.  CubiU,  9  Mees.  &  W.  710;  1  Oar.  &  M.  64; 
McLean  v.  BusseU,  22  Jur.  394;  Shield  v.  Edinburgh  and  Glasgow  B.  B,  Co,, 
28  Id.  539;  Biehmond  v.  BusseU,  22  So.  Jur.  394;  Goslm  v.  Agricultural 
HaU  Co.,  L.  B.,  1  0.  P.  Div.  482;  Overton  v.  Freeman,  11  0.  B.  873;  Knight 
V.  Fox,  5  Exch.  721;  H^erman  v.  Benhard,  1  Bob.  (N.  Y.)  432.  But  see 
MeCUary  v.  Kent,  3  Duer,  27;  Wray  v.  Evans,  80  P&  St.  102;  Pearson  ^. 
Coxet  aL,  L.  B.,  2  G.  P.  Div.  369;  Slaterv.  Mersereau,  64  N.  Y.  138. 

LnCITATIONS  T7F0N   THB    UULE    THAT  THE  EmFLOYEB  IS  NOT  LlABUB  70B 

THB  Goktbactor's  Acts. — Although  it  is  generally  true  that  the  employer 
is  not  liable  or  answerable  for  the  acts  of  the  party  with  whom  he  has  con- 
tracted, yet  the  rule  is  not  universal.  The  limitations  upon  it»  or  the  cases 
in  whi6h  the  employer  will  be  held  responsible,  are  not  numerous,  and  we 
Win  now  point  them  out. 
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1.  Employer  ia  lAaJble  when  the  Contract  m  Unlaw/nl  in  itselt  m  where  tin 
work  necessarily  results  in  the  creation  of  a  nnisanoe  or  the  like.  Thus, 
where  the  plaintiff  was  injured  hj  a  pile  of  stonee  left  in  a  puhlio  street  hy 
■ome  servants,  under  a  contract  made  hy  their  master  unlawfully  to  excavate 
the  street,  the  employers  were  held  liahle.  Lord  Gkmpbell,  C.  J.,  said:  **  It 
would  he  monstrous  if  the  party  causing  another  to  do  a  thing  were  exempted 
from  liability  for  the  act  merely  because  there  was  a  oontraet  between  him 
and  the  person  immediately  causing  the  act:"  EUia  v.  Sheffield  Chu  Cons,  Co.» 

2  £1.  &  Bl.  7C7;  Congreve  v.  Morgan^  5  Dner,  4d6;  Congreve  t.  SmUh^  18 
K.  Y.  79;  Creed  v.  Ilartmanj  29  Id.  591;  and  in  reference  to  creating  a 
nuisance,  Nelson,  J.,  said,  "where  a  person  (company  or  corporation  In- 
cluded) is  engaged  in  a  work,  in  the  ordinary  doing  of  which  a  nuisance 
necessarily  occurs,  the  person  is  liable  for  any  injury  that  may  result  to  third 
parties  from  carelessness  and  negligence,  though  the  work  may  be  done  by  a 
conti%ctor:"  Ware  v.  SL  Paid  Water  Co.,  2  Abb.  (U.  S.)  261;  Damutaetter 
T.  JUoynahan,  27  Mich.  188;  Detroit  v.  Cory,  9  Mich.  165;  Piehard  v.  Smith, 
10  G.  B.,  N.  S.,  470;  Upton  t.  Chreenlees^  17  0.  B.  71;  CindnnaU  t.  SUme,  5 
Ohio  St.  38;  Chicago  v.  Bobbins,  2  BU^k,  418;  Vanderpoot  v.  ffmaon,  28 
Barb.  196;  Mathem  v.  West  London  Waterworks,  3  Camp.  403. 

But  in  order  to  fix  the  liability  upon  the  employer,  it  is  necessary  that  the 
musance  should  be  necesearily  incidental  to  the  performance  of  the  work  in 
the  ordinary  method.  If  the  nuisance  is  the  exdusiye  result  of  the  negli- 
gence of  the  contractor  in  not  performing  the  work  in  the  usual  manner  In 
which  such  work  is  done,  the  fault  is  then  imputable  to  him  alone,  and  the 
employer  is  not  answerable:  Mathews  ▼.  West  London  Waterworks,  3  Gamp. 
403;  Sabin  y.  BaUroad,  25  Vt.  863;  CMthbertson  v.  Parsons,  12  0.  B.  804; 
Kellogg  v.  Payne,  21  Iowa,  575;  Carman  v.  SteubenviUe  AL  R,R.,A  Ohio  St. 
399;  McCqferty  v.  8.  D.  A  P.  M.  R.  R„  61  N.  T.  178;  Hiaiard  v.  Richardson, 

3  Gray,  319;  Storrs  v.  Utica,  17  N.  Y.  108;  Water  Co,  t.  Ware,  16  WalL  566; 
Mayor  v.  Furze,  3  Hill  (N.  Y.),  616;  Creed  t.  HaHman,  29  N.  Y.  691;  Mit- 
ford  V.  HoJbrook,  9  Allen,  21;  Cvff  v.  Newark  ds  New  York  R.  R.  Co.  et  al., 
85  N."  J.  L.  17. 

The  decisions  in  these  and  similar  cases  are  frequently  put  upon  a  further 
and  broader  ground,  and  it  is  declared  that  where  one  owes  a  duty  to  the 
public  which  he  is  bound  to  perform,  he  can  not  reUeye  himself  of  the  respon* 
sibility  by  contracting  with  some  one  else  to  perform  the  labor  to  which  the 
duty  is  incident.  Read,  J.,  said:  "An  owner  who  excavates  a  cellar  and 
carries  the  excavation  to  the  curbstone,  for  the  purpose  of  constructing  a  coal- 
Tanlt  under  the  sidewalk,  is  bound  by  his  duty  to  the  publio  to  have  it  se- 
curely fenced,"  and  he  can  not  put  this  responsibility  upon  the  oontractor: 
Boman  v.  Stanley,  06  Pa.  St.  464;  Maiheny  v.  Wo{fs,  2  Duv.  37;  and  see 
P/au  V.  Williamson,  63  HI.  16.  So  the  projection  of  a  cornice  over  a  publio 
street  can  not  be  justified  on  the  ground  that  a  oontractor  built  it:  Orove  v. 
Fort  Wayne,  45  Ind.  429;  nor  can  the  fall  of  a  house  by  reason  of  its  weakness: 
Mvllen  v.  St.  John,  57  N.  Y.  567;  nor  the  fall  of  snow  from  a  pitch-roof:  Shipley 
v.  Fifty  Associates,  106  Mass.  194;  nor  generally  any  act  that  amounts  to  a  nui- 
•ance  which  he  has  power  to  abate;  and  if  he  assents  to  the  work  by  adopting 
and  using  it,  he  will  be  liable  for  any  subsequent  injury:  Burgess  v.  Cray,  1 
G.  B.  578;  Bosioell  v.  Laird,  8  Gal.  469. 

2.  Employer  is  Liable  if  He  Exercises  Control,  or  retains  the  right  to  exercise 
eontrol,  over  the  work.  To  throw  the  responsibility  wholly  upon  the  con- 
tractor, it  is  necessary  that  he  have  entire  command  of  the  work,  subject  to 
no  interference  of  the  employers.  In  determining  where  the  responsibility 
rests,  the  test  is  whether  the  defendant  retained  the  power  of  containing  the 
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work :  Sadler  v.  Henloek,  4  EL  &  BL  570;  WarburUm  v.  Great  West.  E.  R,  Oo,^ 
L.  B.,  2  ExcK  30;  Murray  t.  Currie,  K  B.,  6  G.  P.  25;  Murphy  v.  GaraUi^ 
8  Hop.  k  0.  462;  BuUer  v.  Hunter,  7  H.  &  N.  826;  Sproul  v.  Henvmingway,  14 
Pick.  1.  Sharawood,  J.,  says:  '* If  I  employ  ft  well-known  and  reputable  ma- 
chinist to  oonstmct  a  steam-engine,  and  it  blows  np  from  bad  material  or  un- 
skillful work,  I  am  not  responsible  for  any  injury  which  may  result,  whether 
to  my  own  servant  or  to  a  third  person.  The  rule  is  different  if  the  machine 
is  made  according  to  my  own  plan,  or  if  I  interfere  and  give  directions  as  to 
the  manner  of  its  construction.  The  machinist  then  becomes  my  servanti 
and  respondeat  superior  is  the  rule:"  Ardeseo  OU  Co.  v.  CfUson,  63  Pa.  St.  163; 
Chdley  v.  Hagerty,  20  Id.  387;  Carson  v.  Oodley,  26  Id.  Ill;  Du  PraU 
T.  Lick,  38  GaL  691;  Overton  v.  Freeman,  11  G.  B.  867.  But  it  is  not  every 
reservation  of  power  of  control  that  will  fix  the  liability  upon  the  employer. 
The  liability  for  the  contractor's  acts  will  not  rest  upon  him  because  of  the 
fact  that  he  reserves  the  right  to  dismiss  the  contractor  if  he  sees  fit:  Eeedie 
v.  L,  Jb  N.  W.  R.  R,,  4Ezch.  244;  Blake  t.  Ferris,  5  N.  Y.  48;  Cuff  ▼.  N.  S 
N,  Y.  R,  R.,  35  N.  J.  L.  17;  Robinson  v.  WM,  11  Bush,  466;  Wray  v.  Ewms^ 
80  Pa.  St.  102;  nor  because  he  has  the  right  to  suspend  or  reorganize  the  work: 
Id.;  nor  because  he  may  refuse  to  pay  unless  satisfied  with  the  work:  AUen 
V.  Wiliard,  57  Pa.  St.  374;  nor  because  he  employs  a  clerk  to  supervise  the 
work,  he  not  interfering  in  the  manner  of  its  construction:  Brown  t.  Cotton 
Co.,  3  Hop.  &  G.  511;  Steele  v.  Southeastern  Ry  Co,,  32  Eng.  L.  &  Eq.  366; 
Wray  v.  Evans,  supra;  nor  because  he  reserves  the  right  to  retain  in  his  hands 
money  sufScient  to  pay  all  damages  that  are  not  adjusted  within  thirty  days 
from  the  time  they  are  inflicted:  Ttbbetts  v.  Knox  A  Lincoln  R.  R,  Co.,  62 
Me.  437;  and  see  Corbin  v.  MUls,  27  Gonn.  274;  nor  because  he  retains  the 
right  to  discharge  any  of  the  contractor's  men:  Reedie  v.  L,  df  N,  W.  R,  R. 
Co.,  supra.  These  reservations  of  partial  control  do  not  transform  the  con- 
tractor into  a  servant;  but  it  will  be  observed  that  in  the  above  cases  the  right 
IS  not  reserved  to  direct  the  mode  in  which  the  work  is  to  be  done. 

The  employer  may  reserve  the  right  to  say  what  shall  be  done,  but  the  con- 
tnctor  must  have  the  right  to  say  how  it  shall  be  done  to  relieve  the  employer 
from  liability.  Whenever  the  employer  exercises  any  control  over  the  mode 
of  working,  he  is  in  fact  a  principal,  and  the  parties  performing 'the  labor  are 
his  agents.  Selden,  J. ,  referring  to  this  distinction,  says:  *  *  The  object  of  the 
danse  relied  on  was  not  to  give  the  commissioner  of  repairs  and  officers  named 
the  right  to  interfere  with  the  workmen,  and  direct  them  in  detail  how  they 
should  proceed,  but  to  enable  them  to  see  that  every  part  of  the  work  was 
satisfactorily  completed.  It  authorized  them  to  prescribe  what  was  to  be 
done,  but  not  how  it  was  to  be  done  nor  who  should  do  it,"  and  the  contractor 
only  was  held  answerable :  Kelly  v.  Mayor  etc.,  1 1  N.  Y.  432.  So,  too,  in  Pack 
T.  Mayor  etc.,  8  Id.  222,  the  court  held,  that  the  reservation  of  power  in  the 
officers  to  give  further  directions  regarding  the  grading  of  a  street  was  not 
such  a  reservation  of  control  over  the  manner  of  performing  the  work  as  ren- 
dered the  contractor  and  his  workmen  the  servants  of  the  corporation.  The 
authority  reserved  by  the  employer  was  only  as  to  the  results  of  the  work  to 
be  done,  the  contractor  still  having  control  over  the  method  of  doing  it;  and 
the  reservation  of  that  authority  did  not  change  the  relation  between  them  to 
that  of  master  and  servant. 

But  when  the  right  to  direct  the  mode  of  working  is  reserved  in  the  em- 
ployer, the  relation  is  then  that  of  master  and  servant:  Schuxariz  v.  Qilmore^ 
45  HL  455;  LuUreU  v.  Haven,  3  Sneed,  20;  Chicago  v.  Dermody,  61  HI.  431; 
Chicago  v.  Joney,  60  Id.  383;  Kimball  v.  Cushman,  103  Mass.  104;  Stone  v. 
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Codmati,  15  Pick.  297;  AUen  ▼.  WUiard,  67  Pft.  St.  374;  Murphy  v.  Caralli^  3 
Hop.  &  C.  402;  Quarman  v.  ^uniett,  6  Mee.  &  W.  490;  Murray  v.  CWrrte,  L.  B.» 
6  0.  P.  24;  EaUm  t.  ^.  AN.  R.  B.  Co.,  69  Me.  620;  Chambers  v.  OAto  Life  In$. 
and  Trust  Co.,  1  Disney  (Ohio),  327;  Forsyth  v.  Hooper,  11  Allen,  419;  Huai 
T.  Pemi.  i?.  /?.  Co,,  51  Pa.  St.  475;  Calkihan  v.  BurUngtimB.  B,  Co.,  23Iowm, 
662.  The  fact  that  the  contractor  is  paid  by  the  employer  is  not  sufficient  to 
diTest  him  of  the  character  of  a  contractor:  Corbin  t.  American  Mills  Co.,  27 
Conn.  274;  and  it  voald  seem  that  if  the  injury  arises  oat  of  the  partienlar 
matter  over  which  the  employer  has  reserved  the  control,  he  would  be  chaige- 
able  as  master:  Allen  v.  Haywa/rd,  7  Q.  B.  076. 

3.  EmpUyyer  is  Liable  \fiheAcU  Authorized  Necessarily  Work  If^ury. — ^Ap- 
pleton,  J.,  laid  down  the  rule  in  these  words:  ''If  the  injury  was  the 
natural  result  of  the  work  contracted  to  be  done,  and  it  could  not  be  aooom- 
plished  without  causing  the  injury,  the  person  contracting  for  doing  it  would 
be  held  responsible:"  Eaton  v.  E,  A  N.  B.  B,  Co.,  69  Me.  620;  S.  C,  8  Am. 
Rep.  430.  So  where  a  railroad  company  authorized  the  blasting  of  rocks  by 
their  contractors  upon  their  road,  and  one  of  the  pieces  of  rock  stmck  a 
house  near  by,  damaging  it  thereby,  the  company  was  held  liable.  There 
was  no  want  of  care  in  the  manner  in  which  the  work  was  done,  and  the 
court  predicated  its  decision  upon  the  fact  that  the  injury  was  a  necessary 
result  of  the  work.  Having  authorized  the  work,  they  authorized  all  aofai 
necessary  or  incident  thereto,  and  therefore  became  liable  for  the  injury: 
Carman  v.  L.  4s  Ind.  B.  B.  Co.,  4  Ohio  St.  399;  T^n  v.  McCormaeh,  84 
Ohio  St.  638;  Hay  v.  Cohoes,  2  Comst.  169.  The  same  result  is  arrived  at 
from  the  consideration  of  the  contractor's  liabilities.  He  has  no  voice  in 
what  the  work  shall  be;  the  employer  determines  that;  but  he  has  a  voice 
in  how  the  work  shall  be  done;  for  injuries  arising  out  of  that  over  which  he 
had  control  he  would  be  liable,  and  only  for  such.  The  injury  here  arose  out 
of  the  doing  the  work  itself,  and  not  out  of  the  manner  of  doing  it,  which 
was  all  the  contractor  was  responsible  for.  The  contractor  was  therefore  re- 
lieved of  responsibility,  and  the  employer  properly  made  liable.  But  the 
contrary  doctrine,  based  upon  the  opposite  ground,  was  taken  in  another  case. 
A  building  was  injured  in  the  vicinity  of  a  railroad,  by  blasting  done  by  those 
who  had  contracted  to  grade  the  road.  The  company  was  held  not  liable, 
the  court  refusing  to  assume  that  injury  was  a  necessary  oonsequence  of 
blasting  rocks  in  grading  a  railroad:  TiN)etts  v.  Knox  A  Lincoln  B.  B.  Co., 
62  Me.  437.  And  where  such  damage  arose  from  an  overcharge  in  the  blasts 
the  contractor  only  was  held  responsible:  MeCafferty  v.  Spuyten  DuyvU  etc. 
B.  B.  Co.,  61  N.  Y.  178. 

"  The  general  rule  \b,  that  he  who  directs  an  act  to  which  a  tort  is  incidental 
is  liable  for  the  torts  which  are  incidental  to  the  act.  'Common  justice, 'said 
Clifford,  J.,  *  *  *  'requires  the  enforcement  of  this  rule,  as  if  the  oontractor 
does  the  thing  which  he  is  employed  to  do,  the  employer  is  as  responsible  for 
the  thing  as  if  he  had  done  it  himself;  but  if  the  act»  which  is  the  subject  of 
the  complaint,  is  purely  collaterai  to  the  matter  contracted  to  be  done,  and 
arises  indirectly  in  the  course  of  the  performance  of  the  work,  the  employer 
is  not  liable,  because  he  never  authorized  the  thing  to  be  done;' "  Wluurt.  on 
Neg.,  sec.  186;  Whart.  on  Agency,  sec.  474;  Cogswell  v.  Cross,  120  Mass.  646; 
Water  Co.  v.  Ware,  16  Wall.  566;  and  see  IlcUe  v.  Sittmgboume  B.  B.  Co.,  6 
H.  &  N.  488;  EUis  v.  Oas  Co.,  2  £1.  &  BL  770;  Newton  v.  Ellis,  6  Id.  770; 
Bobbins  v.  Chicago,  4  Wall.  679;  Chicago  v.  Bobbins,  2  Black,  418.  So, 
too,  for  the  contractor's  negligence,  if  such  negligence  is  incidental  to  the 
•et,  the  principal  is  liable  in  case:  Qregory  v.  Piper,  0  Bam.  k  Cress.  601] 
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Sfpmour  V.  Oreemoood^  6  H.  &  K.  359;  and  Bee  Lesper  v.  Nao.  Co,,  14  EL  85; 
Palmer  v.  Lincoln,  5  Neb.  136;  BaUy  v.  JDuxbury,  24  Vt.  155;  WUlard  t. 
Newbury,  22  Id.  458. 

4.  Employer  is  Liable  in  Matters  He  is  Bound  to  Take  Charge  qf  HimseHf^ 
whether  he  contracts  for  the  work  to  be  done  or  not.  This  may  arise  from 
his  having  contracted  or  agreed  to  lake  charge  of  the  work  himself,  or  from 
the  law  implying  such  agreement  or  imposing  on  him  a  public  duty.  In 
auch  a  case,  he  can  not  shift  the  responsibility  from  himself  by  employing  a 
oontractor  to  do  the  work  for  him.  Thus,  where  an  incorporated  water  oom* 
pany  undertook  to  lay  water-pipes  in  a  city,  agreeing  to  "  protect  all  persona 
against  damages  by  reason  of  excavations  made  by  them  in  laying  pipes,  and 
to  be  responsible  for  all  damages  which  may  occur  by  reason  of  their  em- 
ployees on  the  premises,"  it  was  held  that  although  the  company  had  let  the 
work  out  to  a  subcontractor,  through  the  negligence  of  whose  servants  injury 
aocmed  to  a  person  passing  over  the  street,  the  company  could  be  properly 
sued  for  damages:  WaJter  Company  v.  Ware,  16  Wall.  666.  So,  too,  in  an 
English  case,  plaintiff  and  defendant  were  the  reepeotive  owners  of  two 
adjoining  houses,  plaintiff  being  entitled  to  the  support  for  his  house  of  de- 
fendant's soil  Defendant  hired  a  contractor  to  pull  down  bis  house,  exca- 
vate foundations,  and  rebuild  the  house;  the  contractor  ondertook  the  risk  of 
supporting  plaintiff's  house,  as  far  as  might  be  necessary  during  the  work, 
and  to  make  good  any  damage  and  satisfy  any  claim  arising  therefrom. 
Plaintiff's  house  was  injured  in  the  progress  of  the  work,  owing  to  the  in- 
sufficiency of  the  means  taken  by  the  contractor  to  support  it.  Plaintiff 
sued  defendant  for  the  damage.  It  waa  held  that  defendant  was  liable  on 
the  ground  that,  where  one  orders  work  to  be  executed  on  his  own  premises 
which,  though  lawful  in  itself,  would  naturally  produce  injury  to  others  un- 
less means  were  adopted  to  prevent  it,  he  is  bound  to  see  to  the  doing  of  that 
which  is  necessary  to  prevent  the  mischief.  The  plaintiff  had  a  right  to  the 
support  by  the  soil  excavated.  The  law  allowed  the  defendant  to  remove  it: 
Backhouse  v.  Bonomi,  9  H.  L.  C.  503;  S.  C,  34  L.  J.,  Q.  B.,  181;  but  imposed 
on  him  the  obligation — ^made  him  enter  into  an  implied  agreement — ^to  pro- 
tect his  neighbor  in  so  doing,  and  he  could  not  relieve  himself  from  the 
responsibility  by  emplo3ring  some  one  else  to  do  the  work  for  him:  Bower  v. 
Peato,  L.  R.,  1  Q.  B.,  321;  Cfray  v.  PvUen,  5  B.  &  S.  970,  981;  S.  C,  32  L. 
J.,  Q.  B.,  169;  S.  C,  34  Id.  265;  Tarry  v.  Ashton,  L.  R.,  1  Q.  B.,  314;  Picl> 
ard  V.  SmUh,  10  C.  B.,  N.  S.,  470;  Fletcher  v.  Rylands,  L.  R.,  3  H.  L.,  330. 

Where  privileges  are  granted  by  the  legislature,  in  the  acceptance  of  them 
the  body  or  individual  accepts  at  the  same  time  the  liability  for  all  injurious 
oonscquences  which  result  from  a  failure  to  see  that  the  privileges  are  exercised 
in  strict  conformity  with  the  spirit  and  letter  of  the  act  oonferring  them.  In 
Hale  V.  SiUingbourne  R*y  Co.,  6  H.  &  N.  488;  S.  C,  30  L.  J.,  N.  S.,  Exch.,  81, 
the  defendants,  a  railway  corporation,  were  empowered  to  construct  a  draw- 
bridge across  a  navigable  river,  and  were  forbidden  to  detain  any  veBsel  longer 
than  it  was  necessary  to  allow  a  train  to  cross  and  for  the  bridge  to  be  opened; 
and  for  any  detention  longer  than  ten  minutes  the  company  were  to  be  liable 
in  damages.  Contractors  built  the  bridge,  and  while  in  their  hands,  by  rea- 
flon  of  some  defect  in  the  machinery,  it  could  not  be  opened,  and  vessels  were 
detained.  The  company  was  held  liable.  The  court  held,  that  by  the  act 
there  was  a  duty  cast  upon  the  defendants  which  oould  not  be  shifted  to  a 
contractor,  and  besides,  the  mischief  arose  from  the  presence  of  the  bridge 
itself,  in  consequence  of  the  imperfectly  doing  the  thing  ordered  to  be  done, 
and  the  person  giving  the  order  was  responsible:  Storrs  v.  The  City  qf  UtUa^ 
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17  N.  Y.  104;  Creed  v.  Ifartman,  29  Id.  060;  MvUen  t,  St.  John,  67  Id.  6ffl\ 
Clark  y.  Fry,  8  Ohio  St  358;  Congreve  v.  Morgan,  18 N.  T.  84;  Confprtvey. 
Smith,  Id.  79;  Shipley  v.  J^y  ^Mociate«,  106  Mau.  19i;  Mifford  v.  j^ot- 
6rool:^  9  Allen,  21. 


Fahnswobth  et  al.  v.  Ghasb. 

[10  Nbw  HAimHiXB,  634.] 

UsAOB  AND  Custom  a  Defense.— In  cusumpaU  for  goods  sold  defendants 
may  show  that  the  bills  were  not  marked,  and  that  in  sach  cases  six 
months'  credit  was  the  custom  among  like  dealers,  and  that  the  action 
was  prematurely  brought. 

Uniform,  Known,  and  Estabushsd  Usaob  is  Binddto  on  the  parties  if 
proved,  and  is  presumed  to  be  part  of  the  contract. 

Existence  of  CnaroM  ob  Usage  is  a  Question  of  Fact  for  the  jury. 

Deposition  of  Witness  Residino  in  the  Town  whbbx  the  Tbial  takes 
place  is  admissible  if  taken  to  be  used  in  a  town  more  than  ten  miles 
distant;  and  the  case  is  continued  to  the  next  term  at  the  place  where 
the  witness  resides. 

AssuicpsiT  for  goods  sold.  The  defense  was  that  the  goods 
were  purchased  on  six  months'  credit,  and  that  the  suit  was 
prematurely  brought.  Six  months  had  not  elapsed  between 
the  purchase  of  the  goods  and  the  filing  of  the  writ.  The 
defense  introduced  witnesses  to  show  that  by  the  custom  of 
jobbers  in  Boston  (to  which  class  plaintiffs  belonged)  goods  not 
purchased  for  cash  were  purchased  on  six  months'  credit  where 
the  bills  were  not  marked.  The  bills  for  these  goods  were  not 
marked.  Plaintiffs  objected  to  the  admission  of  this  evidence 
and  to  the  competency  of  the  answers,  and  afterwards  intro- 
duced evidence  tending  to  show  that  such  was  not  the  usage. 
Defendant  introduced  the  deposition  of  Isaac  Tompkins  of 
Manchester,  to  which  plaintiff  objected,  but  it  was  admitted  by 
the  court.  The  opinion  states  the  other  facts  necessary  to 
understand  the  case.  Under  the  instructions  of  the  court,  the 
jury  found  a  verdict  for  the  defendants,  and  plaintiffs  appealed. 

Perley,  Foster,  and  Farley,  for  the  plaintiffs. 

D.  Clark,  Cross,  and  C.  G,  Atkerton,  for  the  defendant. 

By  Court,  Gilchbist,  C.  J.  Upon  proof  of  the  delivery  of  the 
goods,  the  plaintiff  would  be  entitled  to  recover  in  this  case, 
unless  the  evidence  offered  by  the  defendant  be  sufficient  to  take 
the  case  out  of  the  ordinary  principles  of  law. 

He  alleges  that  the  usage  among  the  dry-goods  jobbers  is  to 
give  a  credit  of  six  months  where  the  goods  are  not  paid  for  on 
delivery. 


Dec  1849.]  Farnswobth  v.  Chase.  207 

The  first  question  is,  What  eyidence  is  sufficient  to  prove  the 
existence  of  such  a  usage  ?   And  what  is  the  effect  of  the  usage? 

A  bill  was  drawn  in  the  East  Indies,  payable  to  Campbell,  or 
order,  and  by  him  indorsed  to  Ogilby,  who  indorsed  it  to  the 
plaintiff.  The  defendant  contended  that  the  omission  of  the 
words  "  or  order,''  was  equivalent  to  restrictive  words,  limiting 
the  payment,  and  that  they  must  have  been  originally  inserted  by 
the  indorser .  The  plaintiff  contended  that  a  bill  was  in  its  nature 
assignable.  The  defendant  offered  evidence  that,  by  the  custom 
of  merchants,  the  acceptor  was  not  liable  upon  such  an  indorse- 
ment. 

It  was  held  that  the  evidence  was  inadmissible,  because  the 
law  was  already  settled  for  the  plaintiff;  that  the  custom  of 
merchants  was  part  of  the  common  law  of  England,  and  that 
two  cases  (referred  to  in  the  opinion)  settled  that  there  was  no 
such  custom  of  merchants  as  the  defendants  allege:  Edie  v.  East 
India  Go,y  2  Burr.  1216.  But  it  was  not  held  that  the  parties 
might  not  make  the  indorsement  restrictive  by  special  agree- 
ment, or  by  the  customary  course  of  some  particular  business, 
make  an  exception  in  their  own  case,  leaving  the  general  law  to 
take  its  course:  Cowen,  J,,  Oibson  v.  Culver ,  17  Wend.  309  [31 
Am.  Dec.  297].  In  accordance  with  what  was  supposed  to  be 
the  law  in  Edie  v.  Easi  India  Co.,  it  was  held  in  Frith  v.  Barker, 
2  Johns.  335,  that  usage  could  not  be  received  to  contradict  a 
settled  rule  of  commercial  law.  So,  also,  is  the  case  of  Homer 
T.  Dorr,  10  Mass.  26,  although  a  different  doctrine  was  held  in 
Jones  V.  Fales,  4  Id.  245,  and  in  the  CUy  Bank  v.  CuUer,  3  Pick. 
414;  and  Mr.  Band  thinks  the  decision  of  Homer  v.  Dorr,  is 
''unaccountable:"  Eager  v.  Alloa  Ins.  Co,,  14  Id.  145  [25  Am. 
Dec.  363].  In  Rush/orlh  v.  Hadfield,  6  East,  519,  the  question 
was  as  to  the  existence  of  a  custom  that  carriers  should  have  a 
lien  on  goods  for  their  general  balance.  Six  witnesses  testified 
to  particular  instances  where  the  custom  had  been  applied.  It 
was  held  that  if  a  usage  were  so  general  as  to  furnish  an  in- 
ference that  the  party  who  dealt  with  a  carrier  had  knowledge 
of  it,  and  to  warrant  a  conclusion  that  he  contracted  ^th  the 
carrier  on  that  ground,  it  would  be  sufficient,  although  it  gave 
individuals  a  special  privilege  against  the  general  body  of  cred- 
itors, in  case  of  bankruptcy.  Upon  another  trial  of  the  same 
case,  7  East,  224,  it  was  held  that  such  a  lien  might  be  implied 
from  a  usage  of  trade  so  general  that  the  jury  must  reasonably 
presume  that  the  parties  knew  it,  and  adapted  it  to  their  deal- 
ings.   In  Richmond  v.  Smiih,  8  Bam.  &  Cress.  9,  the  question 
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arose  as  to  the  effectof  a  custom  of  an  innkeeper,  to  put  luggage 
into  his  guests'  rooms  upon  his  liability  for  it.  It  "was  held 
that  if  the  innkeeper  did  not  mean  to  be  liable  for  goods  thus 
placed,  he  should  have  said  so.  Cowen,  J.,  says,  in  Oib9on  v. 
Culver,  17  Wend.  311  [31  Am.  Dec.  297],  that  if  the  guest  had 
come  to  a  full  knowledge  of  the  landlord's  practice,  either  by  its 
general  notoriety,  or  in  any  other  way,  it  would  be  equivalent 
to  notice.  In  this  case,  it  was  held  that  a  custom  of  such  age, 
uniformity,  and  notoriety,  that  a  jury  would  feel  dear  in  say- 
ing it  was  known  to  the  plaintiff,  would  be  sufficient. 

Courts  take  no  notice  of  these  local  and  particular  usages. 
They  are  to  be  proved,  like  other  facts,  and  neceesaiily  by  parol 
evidence. 

It  must  appear  to  be  so  well  settled  and  of  so  long  continu- 
ance as  to  raise  a  fair  presumption  that  it  was  known  to  both 
contracting  parties,  and  that  the  contract  was  made  in  reference 
to  it:  Eager  v.  AOob  Ins.  Co.,  U  Pick.  141  [25  Am.  Dec.  363]. 

The  question  is,  whether  the  parties  contracted  in  reference 
to  the  usage,  and,  in  this  view,  the  fact  of  its  being  well  estab- 
lished so  as  to  be  generally  known  to  persons  engaged  in  this 
course  of  business,  is  of  importance,  but  not  its  antiquity: 
Thompson  v.  HamiUon,  12  Pick.  425  [23  Am.  Dec.  619].  So  also 
is  WUliama  v.  Oilman,  3  Greenl.  276,  in  which  case  there  was 
«ome  contradictory  evidence  as  to  whether  a  certain  usage  ex- 
isted at  Hallowell.     So,  also,  HeaLd  v.  Cooper,  8  Id.  32. 

In  action  of  assumpsii  for  goods  sold,  the  defense  was  that 
they  were  sold  on  a  credit  which  had  not  expired  when  the  action 
was  brought.  But  it  was  held  that  the  usage  of  an  mdividual, 
known  to  persons  with  whom  he  deals,  binds  them:  Loring  v. 
•Oumey,  6  Pick.  15. 

To  prove  a  usage  to  tranship  goods  from  one  packet  to  an- 
other, it  is  not  enough  that  a  few  instances  can  be  produced 
where  it  has  been  done  without  objection.  The  course  of  the 
trade  must  be  uniform  and  general,  and  should  be  so  well  set- 
tled that  persons  engaged  in  the  trade  must  be  considered  as 
contracting  with  reference  to  the  usage:  TroU  v.  Wood,  1  Gall. 
443. 

In  Van  Ness  v.  Pacard,  2  Pet.  137,  evidence  was  offered  both 
to  prove  and  disprove  the  existence  of  a  usage  that,  in  Washing- 
ton, a  tenant  may  remove  buildings  erected  by  him  on  the  prem- 
ises, if  done  before  the  expiration  of  the  term.  It  was  held  that 
the  evidence  was  competent;  that  whether  it  was  such  as  ought 
to  have  satisfied  the  minds  of  the  jury  on  the  matter  of  fact. 
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ivms  Bolelj  for  their  consideration;  open,  indeed,  to  saoh  com- 
menfcary  and  observation  as  the  court  might  think  proper  to 
make.  ''  We  can  not  say  that  they  were  not  at  liberty,  by  the 
principles  of  law,  to  infer  from  the  evidence  the  existence  of  the 
vaage.  The  evidence  might  be  somewhat  loose  and  indetermi- 
nate, and  so  be  urged  with  more  or  kss  eBeoi  npon  their  judg- 
ment; but  in  a  legal  sense,  it  was  within  their  own  province  to 
weigh  it  as  proof  or  as  usage:"  Mermer  ▼;  Bank  of  CobtfnJtria^  9 
Wheat.  581;  Famiss  v.  E<me,  8  Wend.  247. 

In  the  case  of  Wood  v.  Hickok,  2  Wend.  504,  it  was  held  i^t 
evidence  that  it  is  the  uniform  practice  of  grocers  to  charge  in* 
teiest  on  goods  sold  after  ninety  days,  does  not  amount  to  proof 
of  the  usage  of  a  particular  trade,  of  which  all  dealers  in  that  line 
are  boimd  to  take  notice,  and  are  presumed  to  be  informed.  But 
if  knowledge  were  brought  home  to  the  defendants  of  the  usage 
of  the  plaintifis,  semble  they  would  be  bound  by  it. 

The  usage  must  be  proved  as  a  fact,  and  like  any  other  fact. 
It  is  not  one  of  those  matters  which  may  be  proved  by  hearsay. 
Beputation  is  not  evidence  of  it.  It  is  a  part  of  the  contract 
which  the  parties  made  at  the  time,  or  it  is  nothing.  If  it  be 
proved  to  be  so  generally  known  that  the  parties  must  fairly  be 
presumed  to  have  contracted  in  reference  to  it,  it  will  bind 
them.  Contradictory  evidence  may  exist  in  relation  to  it,  and 
the  jury  must  weigh  all  the  evidence,  and  come  to  a  conclusion 
upon  it.     Such  are  the  results  which  the  authorities  vTanant. 

The  defendant's  evidence  tended  to  prove  that,  by  the  usage, 
goods  not  bought  for  cash  are  bought  on  a  credit  of  six  months, 
where  the  bills  are  not  marked.  These  bills  were  not  marked. 
Some  witnesses  stated  that  the  usual  time  of  credit  was  six  months 
where  bills  were  not  marked.  Others,  that  they  always  bought 
on  six  months,  and  their  bills  were  not  marked. 

The  plaintiff  offered  evidence  that  there  was  no  such  usage. 
This  evidence  the  jury  are  to  weigh. 

The  instruction  of  the  court  as  to  the  usage  was  sufficiently 
faToraUe  to  the  plaintiff.  It  was  that  the  usage  must  '*  be  uni- 
form, known,  and  established."  If  it  were  so  generally  known 
that  the  parties  may  be  considered  as  having  contracted  in  ref- 
erence to  it,  that  is  enough. 

As  to  the  admissibility  of  the  deposition^  it  was  taken  at 
Manchester,  where  the  vritness  resided,  to  be  used  at  Amherst, 
a  distance  of  more  than  ten  miles.  The  trial  was  had  at  Man- 
chester, at  the  October  term  of  the  court  of  common  pleas. 
The  practice  has  been,  in  such  cases,  to  admit  the  depoeitioni 

▲m.  Dbo.  Tol.  LI~14 
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as  it  was  properly  taken  to  be  used  at  Amherst.  The  mere  faot 
that  the  term  where  the  trial  was  actually  had  was  held  at 
Manchester,  has  not  been  held  sufficient  to  exclude  the  deposi- 
tion,  unless  the  witnesses,  as  in  other  cases,  were  produced  in 
court,  as  is  often  done  by  the  party  who  objects  to  a  deposition. 
The  place  of  trial,  at  the  time  the  deposition  was  taken,  was, 
by  law,  at  Amherst,  and  the  fact  that  the  case  was  not  tried 
there,  but  was  continued  to  the  next  term  at  Manchester,  is  not 
sufficient  to  render  the  deposition  incompetent. 
Judgment  on  the  verdict. 

UsAOBS  AND  Customs,  VAUDirr  of:  See  Oovenifor  r.WUhen^BO  Ahl  Deob 
05,  and  note,  where  the  eabject  is  diacnaBed  at  length. 

Custom,  to  bb  Binding,  must  bb  Gxnbul,  Fbbquxnt,  and  ANGnan 
Leaeh  ▼.  Perhhu,  85  Am.  Deo.  268,  and  note,  where  other  oaaee  are  ool« 
leoted. 

Deposition  is  not  Admisbibub  without  proof  that  the  witnesi  oaa  nol 
attend:  Jaekmm  t.  Mice,  20  Am.  Deo.  683. 


BooDT  V.  Davis. 

[30  Kbw  HAJCPflKiSB,  14a] 

Dbutxbt  or  Dbbd,  what  CoN«iTruTBa.~Where  a  grantor  exeentee  a  deed, 
delivers  it  to  be  reoorded  with  the  intent  that  title  shall  pass  to  grantee, 
and  the  grantee  assents,  the  delivery  is  sufficient. 

Obantbb's  Possbssion  or  Dxed  is  Etidencb  or  Dbuvxbt,  for  things  shall 
be  presamed  legally  and  properly  in  their  prssent  state  unless  the  con- 
trary be  shown. 

OSANTBB  IS  PrBSUMEO  TO  AsSENT  TO  DbBD  MaDB  FOR  HIS  BbNBIIT. 

SumciBNT  Dbsgbiftion  or  Notb  Sboubbd  by  Mobtgagb.— The  onussion 
of  the  sum,  date,  or  name  of  oae  of  the  signers  of  a  note  is  not  fatal  if 
it  can  be  identified. 

In  Condition  to  Sayb  Harmt«b«8  against  Notb  Owbd,  any  descriptioii 
identifying  the  note  is  sufficient. 

Wbit  of  entry  upon  a  mortgage.  The  mortgage  was  duly 
executed,  and  was  recorded  at  the  tenant's  request,  and  he  after- 
wards declared  he  had  mortgaged  the  premises  to  the  demand- 
ants. It  appeared  that  a  note  similar  to  the  one  described  in 
the  condition  of  the  moitgage,  except  it  had  also  Dudley  Pike's 
name  on  it,  had  been  discounted  at  the  bank,  and  no  other  sim- 
ilar  note  had  been.  It  was  also  shown  that  the  bank  sued  on 
the  note,  and  Hayes,  one  of  the  signers,  paid  it.  Defendant's 
counsel  excepted  to  the  evidence,  as  incompetent  to  proTC  the 
delivery  of  the  deed,  and  contended  the  note  produced  did  not 
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sabetantially  coxrespond  with  the  one  described  in  the  mortgage. 
The  conrt  overraled  the  exceptions,  and  instracted  the  jury 
that  if  Dayis  in  his  acts  intended  to  pass  title  to  the  grantees, 
they  being  ¥dlling,  they  would  amount  to  a  delivery  of  the  deed; 
and  if  the  note  produced  was  the  one  intended  to  be  described 
1^  Davis  in  the  mortgage,  the  description  was  sufficient,  though 
Pike's  name  was  omitted.  Defendant  excepted  to  these  in- 
structions. Verdict  for  demandants,  and  tenant  moved  to  set 
aside  the  verdict  and  for  a  new  trial,  for  the  supposed  errors 
alleged. 

ffMfe,  for  the  tenant. 

Chrisiie,  for  the  demandants. 

By  Court,  Wiloox,  J.  The  evidence  was  competent  to  show 
a  delivery  of  the  deed.  It  was  duly  executed  and  acknowl- 
edged,  and  was  sent  to  the  office  of  the  register  of  deeds  to  be 
recorded.  This  was  all  done  by  the  tenant,  and  it  was  his  in- 
tent  that  the  title  and  the  deed  should  pass  to  the  grantees. 
The  demandants  have  assented  to  the  delivexy.  Thej  have  re- 
ceived the  deed,  have  brought  their  action  upon  it,  and  upon 
the  trial  have  produced  the  deed  in  court. 

Possession  held  by  the  grantee  of  a  deed  duly  executed,  is 
alone  competent  evidence  of  a  delivery,  for  things  shall  be  pre- 
sumed legally  and  properly  in  their  present  state  unless  the  con- 
trary be  shown:  1  Cow.  Phil.  1284;  Canning  v.  Pinhham,  1  N. 
H.  853;  Buffum  v.  Oreen,  6  Id.  71  [20  Am.  Dec.  562]. 

Indeed,  when  a  deed  is  delivered  to  a  third  parfy,  with  an  in- 
tent on  the  part  of  the  grantor  that  it  shall  take  effect  for  the 
benefit  of  the  grantee,  the  assent  of  the  latter  is  presumed,  and 
the  deed  takes  effect  from  the  act  of  delivery:  Toumson  v.  Tich" 
eS,  3  Bam.  &  Aid.  86;  Peavey  v.  TOUm,  18  N.  H.  151,  Strafford 
county,  July  term,  1846;  so  tiiat  there  is  no  occasion  to  resort 
to  presumptions  to  enable  us  to  conclude  that  the  deed  has  come 
into  the  hands  of  the  demandants  by  means  of  a  regular  de- 
livery by  the  tenant.  There  has  been  a  regular  delivery  of  the 
deed  by  the  tenant  to  the  recording  officer,  with  the  intent  that 
it  should  pass  to  the  grantees,  and  should  in  fact  inure  for  their 
benefit  from  that  moment.  It  was,  in  short,  delivered  to  that 
officer  for  their  benefit.  Their  assent  to  it,  which  is  a  legal  pre- 
sumption at  that  moment,  has  been  established  as  a  fact,  by 
their  subsequent  acts  that  have  been  adverted  to. 

But  the  defense  upon  which  the  tenant  relies  more  fully  is 
founded  upon  the  statute  of  July  8, 1829,  N.  H.  .Laws.  44& 
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Tbi» BifttttU  provides  thai;  '*  no  title  or  estatein  fee  mDfiB^  etc., 
duJl  be  dsfeated  or  iiu^ambered  by  any  agreemeiii  whatever^ 
unlesa  fiHioh  agreement  or  writing  of  defeasance  shall  be  in* 
verted  in  &e  condition  of  such  conyeyance,  and  beeomo  a  part 
tibereof ,  stating  the  sum  or  sums  of  money  to  be  secored,  or 
other  thing  or  things  to  be  performed/' 

The  conation  of  the  mortgage  in  controveray  is,  that  if  the 
tenant,  his  hexrs^  etc.,  '*  shall  pay  unto  the  savings  bank,  in 
Doveat,  known  by  the  name  of  the  Strafford  Savings  Bank,  or 
the  president  and  directors,  their  heirs  and  assigns,  the  full  one- 
half  part  of  a  note,  signed  by  David  Davis,  John  Ghadwick, 
Solomon  Hayes,  and  Joseph  Boody,  and  keep  the  said  Boody 
and  Hayes  harmless  from  the  one  foil  half  part,  and  John  Chad- 
wiek  is  in  for  the  other  half,  then  the  foregoing  deed  is  to  be 
v€id,"  etc. 

The  note  produoed  is  dated  January  80, 1886,  and  is  payable 

to  the  Strafford  Savings  Bank,  in  Dover,  or  their  order,  for  one 

iihousand  dollais,  payable  on  demand,  with  interest  after  six 

.'months,  and  is  signed  by  all  the  persons  named  in  the  condition 

'  of  the  mortgage,  as  signers,  and  by  Dudley  Pike  in  addition. 

The  condition  of  the  deed,  therefore,  does  not  specify  the  date 
of  the  note,  nor  its  amount,  nor  to  whom  payable,  unless  by 
implication,  and  omits  the  name  of  one  of  the  signers. 

If  this  case  comes  within  the  statute  of  1829,  and  the  condi- 
tion of  the  deed  does  not  sufficiently  set  forth  the  thing  to  be 
done,  then,  by  the  express  provision  of  the  statute,  the  result  is 
vthat  the  demandant's  title  to  the  land  conveyed  isabsolute.  The 
"Btatute  enacts  that  no  title  in  fee  simple  shall  be  incumbered,  or 
defeated  by  any  agreement,  imless  inserted  in  the  condition,  etc* 
The  deed  is  sufficient  in  all  its  parts  to  pass  a  fee  simple  to  the 
demandants,  and  that  estate  can  not  be  defeated  at  all,  unless 
there  is  something  in  this  condition  that  is  sufficient  to  defeat 
ii.  The  demandants  are  therefore  entitled  to  recover,  imlesa 
ithey  have  in  their  declaration  counted  specially  ux>on  a  mortgage; 
•and  in  that  case,  by  amending  their  declaration  and  counting 
generally  upon  their  own  seisin  in  fee  simple,  they  would  be 
entitled  to  recover  at  all  events,  and  the  tenant  would  be  with-- 
out  any  remedy  at  law. 

This  is  not  the  result  that  the  tenant  desires.    He  asks  that 

the  deed  itself  may  be  held  void,  because  the  condition  is  not 

:  sufficiently  certain,  and  is  not  what  he  supposes  the  statute  to 

require;  wh^eas  the  statute  provides,  not  that  the  deed  should 

be  void,  but  that  it  should  be  absolute  in  the  supposed  case  ol 
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an  insufficieiit  eonditioii.    llie  slatate  provides  that  iiie  ooncB* 
tion  should  be  void  and  the  con^eyanoe  absolute. 

In  Bas^eU  v.  Baaseti,  10  N.  H.  64,  it  was  decided  that  a  deed- 
containing  a  pioviso  that  "  if  the  grantor  should  comply  with; 
the  condition  of  a  certain  bond,  executed  by  him  to  the  gi'antc^ 
at  the  same  time,  then  the  deed  to  be  void,"  is  valid  as  a  morW 
gage,  notwithstanding  that  the  sum  to  be  paid,  or  the  matteia 
to  foe  performed,  are  not  particularly  set  forth  in  the  deed  itself* 
In  that  caee  the  date  of  tiiie  bond  and  the  parties  to  it  were  ooih^ 
rectly  set  forth;  and  so  far  that  case  differs  from  the  one  before* 
UB.  The  fetet  liiat  the  deed  and  bond  were  executed  at  the  same 
time  was  referred  to  as  a  ground  upon  which  it  might  be  helA 
that  the  case  was  not  within  the  statute.  But  the  main  ground 
•of  that  deoioon  was,  that  it  appeared  upon  the  face  of  the  deeA 
that  it  was  intended  to  be  conditional  and  not  absolute,  and  the^ 
statute  did  not  require  the  condition  to  be  more  particularly  set. 
forth. 

It  is  indeed  true  in  such  a  case,  that  although  the  record 
in&nrms  the  purchaser  that  the  conveyance  is  attended  with  m. 
condition,  yet  the  particulars  of  that  condition  can  be  deter- 
mined only  by  reference  to  a  private  paper  in  the  possession  ot' 
the  party,  which  he  is  not  bound  to  produce.  But  it  was  never 
CExpected  that  evezything  affecting  the  operation  and  extent  of  m. 
deed  should  appear  upon  the  record.  A  deed  refers  to  a  pine- 
tree  as  a  monument;  yet  that  pine-tree  can  not  be  shown  by  Hm 
record,  and  its  identity  is  liable  to  become  a  matter  of  contro- 
versy and  doubt,  and  must  always  be  the  subject  of  extraneoua 
proof.  So  where  a  conveyance  is  made  of  all  the  lands  in  the> 
occupation  of  A.  B.,  or  of  A.  B.'s  home  farm;  and  indeed  if  ther 
condition  of  a  mortgage  were  to  specify  with  the  utmost  degree 
of  minuteness  the  thing  to  be  done,  yet  what  at  any  x>articu]ar 
time  has  been  performed,  and  what  remains  to  be  performed^ 
are  matters  material  to  a  purchaser,  but  resting  ever  in  the  pri- 
vate knowledge  of  the  parties  alone.  A  creditor,  attaching  aa 
equity  of  redemption,  may  require  the  mortgagee  to  render  an 
account  under  oath  of  the  amount  due  him:  E.  B.  368;  and  if  «. 
purchaser,  who  is  put  upon  inquiry  by  the  record,  chooses  ta 
purchase  without  seeing  the  papers  referred  to,  and  without 
other  reliable  information,  it  is  his  own  folly. 

It  is  true,  there  must  be  in  the  deed  a  certain  description,  and 
one  of  such  a  character  as  to  enable  a  person  upon  the  evidence 
to  determine  what  was  intended.  But  that  description  need  not 
embrace  every  particular;  and  although  it  may  in  some  respects 
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be  erroneoTis,  yet  if  the  description  be  sufficient,  after  rejecting 
the  erroneous  part,  such  erroneous  part  may  be  rejected,  when 
the  facts  shown  aliunde  require  it,  and  effect  giyen  to  the  residue. 

Thus,  in  Johns  y.  Church,  12  Pick.  660  [23  Am.  Dec.  661],  a 
note  was  described  in  a  mortgage  as  being  for  two  hundred  and 
thirty-six  dollars,  but  the  note  produced  was  for  two  hundred 
and  fifty-six  dollars,  corresponding  in  other  respects  with  the 
description  in  the  mortgage.  This  was  held  sufficient,  upon 
evidence  being  given  that  the  note  produced  was  the  only  one 
which  the  plaintiff  had  signed  as  surety. 

So,  when  the  note  was  described  in  the  mortgage  as  dated  in 
the  year  one  thousand  seventeen  hundred  and  ninely-eight,  and 
the  note  produced  was  dated  in  the  year  1798,  showing  a  mis- 
take of  one  thousand  years,  yet,  as  the  note  agreed  with  the 
other  terms  of  the  description,  and  as  there  was  so  manifestly  a 
mistake  in  the  mortgage,  it  was  held  sufficient:  HaU  v.  21^,  18 
Pick.  460;  see  also  Ikrowbridffe  v.  Cushman,  24  Id.  814. 

The  case  of  Bobertaan  v.  Stark,  16  N.  H.  109,  was  trover  for 
chattels  claimed  under  a  mortgage.  The  condition  described 
the  contract  secured  as  signed  by  Jeremiah  Eastman,  jun.,  while 
it  was  in  fact  signed  by  a  firm  of  which  he  was  a  member;  and 
it  was  held  a  sufficient  description.  The  remarks  of  the  chief 
justice  upon  that  occasion  appear  to  contain  sound  and  reason- 
able doctrine,  and  the  decision  woidd  be  conclusive  of  the 
question  at  present  discussed  if  the  case  had  arisen  upon  a 
mortgage  of  real  estate,  and  demanded  the  construction  of  the 
statute  of  July  3,  1829,  upon  which  the  question  before  us  is 
founded.  It  was  said  in  that  case,  *'  where  the  description  is 
accurate  as  far  as  it  goes,  the  paper  offered  in  evidence  merely 
containing  other  particulars  consistent  with  those  set  down  in 
the  condition,  it  seems  to  be  quite  clear  that  the  possession  and 
production  of  the  instrument  is  prima  fade  evidence  that  it  is 
the  same  mentioned  in  the  condition." 

Those  remarks  are  directiy  in  point,  and  the  case  to  which 
they  refer  is  not  perhaps  distinguished  from  the  present  by  any 
feature  that  ought  to  be  regarded  as  material,  or  which  coidd 
furnish  occasion  for  the  application  of  a  different  rule. 

A  different  rule  from  that  which  prevailed  in  Johns  v.  Church, 
was  adopted  in  Edgell  v.  Stanfords,  3  Yt.  204,  where  the  amount 
of  the  simi  secured  by  the  note  was  misstated  in  the  mortgage. 
The  court  founded  their  opinion,  in  part,  upon  the  doctrine  of 
variance  between  pleadings  and  evidence  in  similar  cases,  and 
in  part  upon  the  inadmissibility  of  parol  evideuce  to  show  a 
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mistake  in  a  written  contract,  and  upon  the  want  of  power  in 
courts  of  law  to  correct  such  mistakes. 

But  we  do  not  think  that  the  rules  as  to  Tariance  in  plead* 
ings  apply  to  a  case  like  the  present,  nor  is  it  a  mere  question 
of  correcting  a  mistake  in  a  written  contract  that  is  presented 
bj  the  facts.  If  the  amount  of  the  note  was  the  only  descrip- 
tion given  of  it,  and  that  was  mistaken,  the  doctrine  of  Edged  t. 
Stanford^  woidd  apply. 

It  is  also  said  in  that  case  that  the  plaintiff  offered  parol  evi- 
dence to  show  that  the  note  produced  was  the  one  intended  to 
be  described.  We  do  not  think  such  evidence  of  intention,  as 
an  independent  fact,  could  properly  be  received.  But  when  it 
is  said  that  the  note  produced  corresponded  with  that  described 
in  the  mortgiige,  except  as  to  the  amount,  then  the  question  is 
whether  the  points  of  coincidence  are  sufficient  to  afford  a  rea- 
sonable assurance  that  the  note  produced  was  the  one  intended; 
in  which  case  the  erroneous  part  of  the  description  may  be 
rejected,  in  conformity  with  the  maxim.  Falsa  demonBtratio  rum 
noeei:  3  Cow.  Phil.  1424. 

The  statute  that  has  been  referred  to  enacts  that  the  agree- 
ment or  writing  of  defeasance  shall  be  inserted  in  the  condition 
of  the  conveyance,  ''  stating  the  sum  or  sums  of  money  to  be 
paid,  or  other  thing  or  things  to  be  performed."  Now  it  is  true 
in  the  present  case,  that  the 'sum  of  money  secured  is  not  stated 
except  by  reference  to  the  note;  and  as  we  have  no  power  to 
dispense  with  the  express  provision  of  a  statute,  if  this  deed  is 
to  be  regarded  as  intended  to  secure  the  payment  of  money,  an 
important  question  would  arise,  whether  it  is  sufficient  to  state 
the  sum  by  a  mere  reference  to  a  private  paper  not  placed  upon 
the  record.  This  question  we  leave  untouched,  for  it  is  mani- 
fest that  the  payment  of  money  was  not  the  essential  matter 
secured  by  this  mortgage. 

The  demandants  had  no  interest  in  the  money;  but  being 
holdcn  to  pay  it,  as  sureties  to  the  defendant,  they  were  only 
interested  to  be  indemnified  against  that  liability;  and  if  they 
were  saved  harmless,  the  condition  would  be  satisfied,  whether 
the  money  was  paid  or  not.  The  question  then  is,  whether  the 
deed  states  '*  the  other  thing  or  things  to  be  performed." 

Now  it  is  clearly  not  necessary  that  the  agreement,  the  per- 
formance of  which  is  secured  by  the  mortgage,  and  is  a  com- 
pliance with  the  condition  of  defeasance,  should  be  inserted 
verbatim  in  the  mortgage.  It  is  enough  if  it  be  substantially 
inserted  or  described.     The  condition  in  this  case  is  to  ftidem« 
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nify  the  damandantt  Agai&st  a  note  signed  by  certain  persona.  A 
note  ia  produced  signed  by  those  persons,  and  it  is  shown  that 
no  other  note  ever  existed  signed  by  those  i>erBons.  Can  there 
be  any  reasonable  doubt  of  the  intent?  or  would  the  case  have 
been  stronger  if  the  condition  had  also  stated  the  amount  and 
date  of  the  note?  If  indeed  it  had  appeared  that  otiier  notes 
existed,  answering  to  the  deecription  given,  then  the  question 
would  arise,  whether  parol  evidence  was  admissible  to  show 
which  was  intended,  or  whether  the  whole  would  be  void  for 
uncertainty.  But  only  one  note  existing  of  the  kind  de- 
scribed, the  presumption  must  necessarily  be  that  it  is  the  one 
intended. 

Suppose  a  deed  refers  to  a  pine-tree  as  a  boundary:  if  you  find 
a  pine-tree  in  a  place  to  which  the  general  description  in  the 
deed  directs  your  attention  and  search,  and  you  find  no  other 
pine-tree  that  could  be  mistaken  for  the  one  referred  to,  is  the 
description  bad  because  it  does  not  guard  against  an  impossible 
error,  by  giving  a  more  accurate  description  of  the  pine,  defin- 
ing its  size  and  proportions,  and  the  like?  The  same  course  of 
reasoning  will  apply  to  the  omission  of  the  name  of  one  of  the 
signers  of  the  note  in  describing  it  The  purpose  of  describing 
is  to  identify  it.  A  description  which  points  out  obvious  fea- 
tures which  it  possesses,  and  which  no  other  paper  whatever 
possesses,  fully  answers  that  puxpdse. 

The  note  produced  is  signed  by  all  the  persons  named  in  the 
condition,  and  by  another  person.  Upon  the  strict  rules  of 
pleading,  this  would  be  no  variance  in  description.  If  all  the 
signers  named  in  the  deed  had  been  sued  as  joint  promisors, 
they  could  not  have  set  up  as  a  defense  a  variance  between  the 
promise  alleged  and  the  one  proved.  They  could  only  have 
taken  advantage  by  a  plea  in  abatement,  and  upon  the  general 
issue  the  note  would  have  been  evidence.  It  is  impossible^ 
then,  in  the  present  case,  to  say  that  there  is  a  variance  between 
the  description  in  the  condition  and  the  note. 

It  has  been  held  by  this  court,  that  a  mortgage  given  to  secure 
all  notes  due  and  owing  from  the  mortgagor  to  the  mortgagee, 
embraces  a  debt  due  from  the  mortgagor  and  another  to  the 
mortgagee:  Eeed  v.  Fay^  Cods,  1839;  l^ew  Hampshire  Bank  v. 
Wmard,  10  N.  H.  218. 

We  are,  therefore,  of  the  opinion,  that  as  it  appears  from  the 
condition  of  the  mortgage  deed  that  the  tenant  was  to  indemnify 
the  demandants  against  one  half  the  amount  of  a  certain  note, 
which  note  is  sufficiently  described  to  identify  it  as  the  one  pro« 
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ducedy  tbe  demandants  are  entitled  to  hare  judgment  as  of 
mortgage. 
Judgment  on  the  yerdiot. 

Rtcobpdio  Dxxd  Pboca  Fagb  Evrnmna  ov  ns  DsuTBar:  Snider  ▼• 
Laekenour,  38  Am.  Deo.  685;  OUbeH  v.  N.  A.  F.  I.  Co.^  35  Id.  643»  Mid  note 
646,  where  other  caBos  are  coUeoted;  Schrugan  v.  YTooc^,  30  Id.  75,  aod  note 
77. 

Dblxtebt  ov  Bsbd,  What  Cohstitdtjm;  See  Wood  ▼.  Inffrdhamf  pott 

Tbb  noNOCPAL  0A8S  IS  oiTBD  to  the  point  In  ref erenoe  to  the  deecriptioD 
•I  a  note  in  Somenworth  Samngt  Bank  r.  Boberis^  98  K.  H.  26;  Cfilman  t* 
Moody,  43  Id.  245. 


PiBOATAQUA  EXOHANGE  BaNE  V.   GaBTEB. 

[20  Nxw  Haicpsbzbs,  346.] 

Placard  Noticb  that  Indobsbrs  will  bb  Rbquibbd  to  Waivb  "Dkmaxd 

Ain>  NonoE  by  a  bank  does  not  obviate  the  neoeesity  of  snoh  waiver  i^ 

pearing  upon  the  face  of  the  note. 
AosEBUENT  TO  Waitb  Dkhakd  akd  Kotxcob  bj  an  indoTBer  can  not  be 

shown  by  parol  evidence. 
Ikdobsbb's  Rioht  to  Dexabi)  and  NonoB  oah  not  bb  Waited  bt  a 

Custom  or  Usaob  established  by  a  bank  for  its  own  oonTenienoe. 
Cdbtdm  of  Ikdorsbbs  to  Waiyb  Dbmand  Ain>  Noticb  can  not  be  shown 

to  dkange  the  contract  implied  in  law  from  the  indorsement. 

AssTDiPSiT  against  defendant  as  the  indorser  of  a  certain  prom- 
issoiy  note.  Defendant  was  the  payee,  and  indorsed  the  note 
to  plaintiffs.  The  maker  failed  before  the  note  was  due.  The 
note  was  due  August  4, 1848.  Notice  was  not  given  defendant 
till  August  6th,  and  was  then,  upon  refusal  of  defendant  to  pay, 
protested.  At  the  time  of  the  discount  of  the  note,  and  for  a 
year  prior  thereto,  there  was  a  notice  posted  at  the  desk  and  on 
the  counters  of  the  bank,  in  these  words: 

"  NonoE. — On  all  notes  offered  for  discount  at  this  bank,  and 
payable  in  Portsmouth,  the  indorser  will  be  required  to  waive 
demand  and  notice.  Saiotel  Lobd,  Cashier.'' 

Upon  these  facts  the  case  came  to  this  court  to  determine 
whettier  the  defendant  is  liable  as  indorser. 

W.  H.  Y.  ffackeU,  for  the  plaintiffs. 

J.  W.  Emery,  for  the  defendant. 

By  €k>urt.  Bell,  J.  It  is  tmnecesaaiy  to  discuss  the  power  of 
banks  or  other  business  companies  to  establish  usages  at  vari- 
ance with  the  law  which  governs  the  rest  of  the  community,  of 
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4ih6  question  how  far  those  who  deal  with  ihem  are  to  be  assumed 
to  know  and  to  be  bound  by  such  usages  in  the  present  case. 

It  seems  by  no  means  expedient  for  courts  to  give  countenance 
to  such  usages,  inasmuch  as  they  are  calculated  to  destroy  the 
uniformity  of  the  law  in  the  different  parts  of  the  state,  and  as 
our  largest  towns  are  but  inconsiderable  places  of  business,  to 
bUow  a  different  law  in  every  village;  and  in  the  language  of 
Chief  Justice  Eicbardson,  in  LeaviU  y.  Simes,  3  N.  H.  17,  it  de- 
«oryes  serious  consideration  whether  the  admission  of  testimony 
to  show  the  usage  and  his  assent  to  it,  is  not  to  admit  parol  evi- 
dence to  vary  the  terms  of  a  written  contract. 

If  the  usage  set  up  in  the  present  case,  that  indorsers  of  notes 
offered  for  discount  should  be  required  to  waive  demand  and 
notice,  is  assumed  to  be  valid,  and  to  be  binding  upon  all  who 
bad  occasion  to  transact  business  with  the  plaintiffs;  yet  it  was 
a  rule  established  by  the  plaintiffs  for  their  own  convenience 
-and  security,  and  which  they  were  at  liberty  to  waive,  and  in 
this  instance  the  usage  was  neglected,  and  what  the  bank  was 
accustomed  to  require  to  be  done  was  not  in  fact  done.  Demand 
and  notice  were  not  in  fact  waived. 

The  utmost  effect  which  could  be  claimed  for  the  usage  set  up 
in  this  case  would  be  to  constitute  an  agreement  on  the  part  of 
the  defendant  that  he  would  waive  the  demand  and  notice  which 
the  law  ordinarily  requires,  in  order  to  his  being  bound  as 
indorser — a  parol  agreement  made  at  the  time  of  tiie  indorse- 
ment. Now,  the  question  whether  a  parol  agreement  to  waive 
demand  and  notice  made  at  the  time  of  indorsement  can  be  given 
in  evidence,  was  made  a  question  in  the  case  of  Barry  v.  Morse^  8 
N.  H.  132;  and  it  was  held  that  the  case  came  within  the  general 
prohibition  of  the  law,  that  parol  evidence  shoidd  not  be 
admitted  to  vary  the  effect  of  a  written  contract.  The  contract 
between  the  indorser  f^nd  the  indorsees  of  negotiable  paper, 
-proved  by  the  signature  of  the  indorser  on  the  back  of  the  note, 
is  a  written  contract;  and  it  can  not  be  varied  by  evidence  of  a 
verbal  agreement  between  the  parties  at  the  time  of  the  indorse- 
ment. Giving,  then,  to  the  supposed  usage  all  the  effect  of 
which  it  is  capable,  it  can  not  affect  the  rights  of  the  parties  in 
this  case. 

Allusion  is  made  in  the  argument  to  some  supposed  usage  re- 
lating to  the  demand  on  the  maker,  or  some  previous  notice  as 
a  substitute  for  a  demand,  but  none  such  is  stated,  nor  any 
facts  from  which  any  could  be  inferred. 

The  liability  of  the  defendant,  then,  depends,  not  on  th« 
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usages  of  the  bank^  but  upon  the  general  rules  of  the  common 
law;  and  upon  the  case  as  stated,  it  does  not  appear  that  there 
was  any  demand  upon  the  maker  of  the  note  on  the  third  day 
of  grace,  which  is  held  to  be  necessary,  in  the  case  otLeaviU  y. 
Simes^  before  cited:  Dennie  v.  Walker^  7  N.  H.  199.  The  note 
became  due  August  1-4.  There  is  no  eyidence  of  any  demand 
of  the  maker  on  the  fourth,  nor  of  any  notice  to  the  maker  that 
it  would  become  due  on  that  day,  if  that  were  of  any  importance. 
The  statement  goes  no  further  than  that  Lowd  told  Carter  that 
he  had,  within  a  few  days,  given  notice  to  Wing  of  a  note 
becoming  due  from  him  to  the  Piscataqua  Exchange  Bank. 
Such  a  statement  was  not  eyidence  of  anything;  but  if  it  were, 
it  proved  nothing  as  to  the  time  at  which  the  maker  was  called 
upon  to  pay.  There  is  no  evidence  that  proper  notice  was  given 
to  the  indorser  that  such  demand  had  been  made,  and  that  the 
note  had  not  been  paid  by  him,  and  the  holder  would  look  to 
the  indorser  for  payment.  The  indorser  is  consequently  dis- 
charged from  liability,  and  there  must  be  judgment  for  the  de» 
fendant. 

Pabol  EvmxNcn  ov  Waivxb  ot  Dbmand  ahd  Koraox  by  an  indanm  is 
admisaible:  IhtUer  v.  MeDonaldf  23  Am.  Deo.  499;  and  the  waiver  need  nol 
be  direct  and  positiTe,  bnt  may  be  implied  from  usage  or  from  any  onder* 
•tanding  between  the  parties  showing  satis&ctorily  that  a  waiver  was  in* 
tended:  Id.,  and  note. 


Adamb  V.  Adams. 

[20  Nxw  RMMtnnaM,  290.] 

Pboot  or  Adultbkt  at  a  DmsRSNT  Plaob  from  thb  Ora  Allbqid  n 
iKSumozxKT  in  an  action  for  divorce. 

Libel  tor  Divobcb  mat  bs  Ambnded  so  as  to  Mkkt  to  Pboov  if  tha 
act  charged  is  sufficiently  proved  but  at  a  different  place  from  the  one 
alleged. 

Charob  ov  Adultkbt  with  Pbbsons  Unkhowh  to  the  libelant  is  sofll* 
cient  to  admit  evidence  concerning  the  act. 

Fresh  Aots  ov  Aduitebt  mat  be  Pleaded  SnppLBMSKTABiLT»  and  sen- 
tence be  obtained  on  facts  not  existing  at  the  commencement  of  the  suit. 

Libel  for  divorce,  on  the  ground  of  adultery  with  Orville  M. 
Cooper  in  December,  1845,  and  with  divers  other  persons  to  the 
libelant  unknown.  There  was  evidence  of  adultery  with  one 
Marble,  at  Nashua,  in  October,  1847,  which  counsel  for  the  libelee 
moved  to  suppress.    The  libel  was  filed  in  August,  1847. 

Pel  ley  and  Farley,  for  the  libelee. 
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J,  U.  Parker,  for  the  libelant. 

Bj  Court,  GiLCHBiBT,  C.  J.  The  libel  alleges  that  in  the 
month  of  December,  1845,  and  at  diyers  other  times,  as  well 
before  as  since  that  time,  at  Hollis,  Mrs.  A.  committed  adulteiy 
with  Orville  M.  Cooper,  and  with  divers  other  persons  to  the 
libelant  unknown. 

The  adultery  with  Cooper  is  well  enough  alleged,  but  the 
evidence  is  insufficient.  Cooper  was  very  sick;  had  pulmonary 
complaint,  of  which  he  subsequently  died,  in  January,  1847. 
He  was  extremely  feeble.  It  was  necessary  to  carry  him  in  a 
chair  out  of  his  room.  He  had  hemorrhage  of  the  lungs.  He  re- 
quired constant  care,  and  his  physicians  directed  that  he  should  be 
kept  quiet,  and  that  company  should  be  kept  from  him.  Mrs.  A. 
took  care  of  him  for  a  part  of  the  time,  and  of  course  was  in  his 
room  often  and  late  at  night.  Mrs.  Hardy  says  that  Barton  said, 
when  Mrs.  A.  asked  him  to  go  out  once,  that  it  was  more  proper 
for  her  to  go  out  while  Cooper's  clothes  were  changed,  than  for 
him.  But  Barton  denies  this  positively.  Her  attentions  to  him 
are  perfectly  reconcilable  with  her  innocence,  considering  all  the 
circumstanceft;  and  we  are  not  called  upon  to  believe  that  in  his 
condition,  and  while  her  attentions  were  necessary,  adultery  was 
committed. 

Another  question  arises  as  to  the  admissibility  of  the  evidence 
of  adultery  with  Marble,  under  the  present  allegations  in  the  libeL 
In  this  particular  the  allegation  is,  that  in  the  month  of  De- 
cember, 1845,  and  at  divers  other  times,  as  well  before  as  since 
that  time,  at  Hollis,  she  committed  adultery  with  divers  persona 
to  the  libelant  unknown. 

The  libel  was  filed  August  26,  1847.  Hurlbut's  testimony 
fixes  the  adultery  with  Marble  in  the  month  of  October,  1847. 

In  Church  v.  Church,  3  Mass.  157,  it  was  held,  that  an  allega- 
tion that  the  respondent  had  within  five  years  past  committed 
adultery,  was  too  loose.  The  particeps  criminia  must  be  named^ 
or  there  must  be  an  averment  that  he  is  unknown  to  the  libel- 
ant. That  averment  is  made  here.  In  Choaie  v.  Choate,  Id» 
891,  it  was  held  that,  if  the  persons  are  unknown  to  the  libel- 
ant, an  averment  to  that  effect  is  necessary.  In  Adams  v. 
AdamBj  16  Pick.  254,  the  libel  alleged  adidtery  with  persons 
unknown.  Motion  that  it  be  quashed  for  uncertainly,  or  that 
tlie  libelant  be  required  to  file  a  bill  of  particulars  at  a  reasonable 
time  before  trial,  and  be  confined  on  the  hearing  to  the  cases  thus 
specified.  Ordered  that  a  bill  of  particulars  be  so  filed.  If  a 
libel  charges  adultery  on  one  day,  it  may  be  amended  by  chai^* 
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ing  it  on  another  day:  Tourteht  t.  Iburteloi,  4  Mass.  606.  The 
time  is  here  made  material.  A  libel  alleging  that  the  respond- 
•ent  committed  adultery  with  a  particular  person,  is  not  sus- 
tained by  proof  of  adulteiy  with  any  other  person:  WaMmrrk 
y.  Waahburn^  6  N.  H.  195.  In  Oermond  v.  Oermond^  6  Johns. 
Ch.  847  [10  Am.  Dec.  835],  there  is  an  examination  of  the 
authorities  upon  the  question  of  the  sufficiency  of  the  allega- 
tion that  the  adultery  was  committed  with  persons  unknown  to 
the  plaintiff.  Kent,  chancellor,  says  that  ''  probably  the  better 
opinion  is,  that  a  charge  of  adultery  need  not  specify  the  names 
oi  the  persons  with  whom  it  was  committed,  and  certainly  it 
can  not  and  need  not  be  required,  if  the  persons  are  unknown 
when  the  bill  is  filed.'' 

The  allegation  here  is  well  enough,  but  the  evidence  proves 
adultery  with  Marble  at  Nashua,  if  at  all,  and  not  at  HoUis. 
This  is  probably  insufficient.  Although  Hurlbut  swears  directly 
to  the  fact,  there  is  not  evidence  enough  tending  to  prove  adul- 
tery before  the  filing  the  libel,  to  warrant  a  decree.  Until 
October,  there  is  nothing  inconsistent  with  the  presumption  of 
innocence.  Adultery  afterwards  in  October  would  tend  to  show 
that  the  intercourse  before  was  adulterous,  but  whether  it  has  a 
sufficiently  strong  tendency  is  doubtful.  All  that  Marble  ia 
shovm  to  have  done  is  sitting  up  late  in  the  dining-room.  He 
explains  this  by  evidence  that  he  was  a  member  of  a  brass  band, 
and  had  musio  to  copy.  The  evidence  about  cording  the  bed 
does  not  amount  to  much.  There  must  be  evidence  sufficient 
to  vrarrant  a  decree  at  the  filing  of  the  libel.  Here  it  is  insuffi- 
cient. But  the  libelant  may  have  leave  to  amend  the  libel,  so 
as  to  meet  his  proofs.  In  suits  for  adultery  the  party  is  not 
bound  to  the  contents  of  his  original  libel,  but  it  has  been  con- 
stantly held  that  fresh  acts  of  adultery  may  be  pleaded  supple- 
mentarily,  and  that  a  sentence  may  be  obtained  on  facts  not  ex* 
isting  at  the  commencement  of  the  suit:  Shelf ord  on  Marriage, 
899;  MdcUeUm  v.  Mddlekm,  2  Hag.  Eo.,  Sup.,  186. 

Leave  to  amend  granted. 


PxnnoN  roB  Divoroe  on  ths  Obounb  ov  Aduiaest  ought  to  state  the 
time  and  place  of  its  commiasion:  Chriitianberry  v.  Cfhristicmberry,  25  Am. 
Deo.  96;  but  it  ia  snfScient  as  to  persons  to  charge  the  offense  as  having  been 
committed  with  one  or  more  persons  unknown  to  plaintiff:  Oermond  v.  Oer^ 
mondy  10  Id.  335. 

Whin  Supfucmsiital  Bill  hat  n  Filkd:  See  CSkmHer  v.  PeUU^  19 
▲m.  Dec  809,  and  note  401. 
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Bbeoe  v.  Blanohabd. 

[90  Nxw  HlMPnou,  828,] 

TBMBtABS  Lm  AQA2V8T  AN  Officeb  FOB  Abusb  ov  Fboob88»  wlwre  he  ••- 
•ninae  to  act  nnder  a  process  which  does  not  Mithorize  the  acts  done.  He 
is  liable  as  if  he  had  acted  without  any  process  at  alL 

Gass  Liks  lOR  Abubb  ov  Progbb  where  it  is  regnlarly  taed  oat  and  valid 
in  fonn,  bat  sned  oat  from  improper  motives  and  applied  to  improper 
parposee. 

OmoEB  Lxynno  Exaounoy  a  Beoovd  Timb  ib  Lxablb,  if  he  knew  of  its 
having  been  satisfied. 

OmoBB  Lbvtivo  ExicimoK  a  Second  Timb  woald  be  protected,  if  he  had 
no  knowledge  of  the  first  payment. 

Gbbditob  Taking  out  Ezioution  on  a  SATisfiBD  Jvdombnt,  though 
ignorant  of  the  troth,  does  so  at  his  peril,  and  is  liable  if  he  enforces  a 
collection. 

Dbnial  or  Matbbial  Allboations  Only  is  Kbomhaby,— Defendant  Joa- 
tified  an  arrest  onder  an  ezecation.  Plaintiff  replied  payment  before 
arrest,  and  traversed  that  the  jadgment  was  in  fall  force.  HM:  Thai 
the  traverse  was  to  an  immaterial  matter,  and  the  rejoinder  of  paynMnA 
good. 


TBsaPAsa  for  assaulting  and  imprisoning  plaintiff,  compelling 
liim  fco  pay  certain  sums  to  procure  bis  release.  Defendant 
pleaded:  1.  The  general  issue.  2.  That  one  Safain  had  recov- 
ered judgment  against  plaintiff  and  others;  that  by  assignment 
it  came  into  the  hands  of  defendant,  and  i?hile  in  full  force  and 
not  satisfied  he  caused  the  arrest  of  plaintiff  by  a  deputy  sheriff, 
wbo  detained  him  till  he  paid  the  money,  whereupon  he  was  set 
at  large.  To  the  special  plea,  plaintiff  replied,  that  his  co-de- 
fendants  had  satisfied  the  execution  "  without  this,  that  at  the 
time  when  the  said  trespasses  were  committed  the  said  judgment 
was  in  full  force,  and  in  no  part  paid  or  satisfied,  as  alleged  in 
said  plea,''  etc.  Defendant  rejoined,  that  plaintiff's  former 
co-defendants  had  not  satisfied  tiie  judgment  and  writ  of  execu- 
tion. Plaintiff  demurred:  1.  Because  the  rejoinder  did  not  put 
in  issue  a  material  matter  traversed  by  the  plaintiff  in  his  repli- 
cation. 2.  Because  the  rejoinder  is  a  departure  from  his  second 
plea,  in  not  affirming  a  matter  by  him  alleged  which  is  tiHTeraed 
by  the  plaintiff  in  his  replication. 

Gushing,  for  the  defendant. 

P.  C,  Freeman  and  Morse,  for  the  plaintiff. 

By  Court,  Wilcox,  J.  The  plaintiff  in  this  case  declares  in 
trespass  for  false  imprisonment.  The  defendant  justifies  under 
an  execution  issued  upon  a  judgment  recovered  against  the 
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plaintiff  and  two  others;  which  at  the  time  of  the  issuing  of  th» 
execution  was  in  full  force,  not  reversed  or  annulled,  or  in  anj 
part  satisfied.  The  plaintiff  replies  that  after  the  execution  was- 
issued,  and  before  the  arrest,  two,  who  with  him  were  the  judg- 
ment debtors,  paid  the  judgment  to  H.  Hubbard,  and  concludes 
the  replication  with  a  formal  traverse,  *' without  this,  that  at 
the  time  when  the  arrest  was  made,  the  said  judgment  was  in 
full  force  and  in  no  part  satisfied.''  The  rejoinder,  passing  over 
the  traverse,  denies  the  matter  of  the  inducement  contained  in* 
the  replication;  namely,  the  payment  of  the  judgment,  b» 
therein  aUeged. 

The  plaintiff  demurs  to  this,  and  assigns  causes,  the  consid- 
eration of  which  may  be  postponed  for  the  examination  of  t^ 
question  raised  as  to  the  materiality  of  the  allegation  that  the 
judgment  had  been  paid  before  the  airest  of  the  plaintiff  upon, 
the  execution. 

It  is  said  that  the  allegation  of  the  payment  of  the  judgment: 
to  H.  Hubbard  is  immaterial,  because  that  trespass  will  not  lie 
for  a  wrongful  use  of  legal  process;  and  that  where  the  process 
of  a  court  is  regular  upon  its  face,  it  will  protect  all  acting 
under  it  until  it  has  been  vacated,  or  set  aside  by  the  court,  or* 
abandoned  absolutely  by  the  party  suing  it  out. 

This  objection  goes  merely  to  the  form  of  the  action;  for 
surely  it  can  not  be  contended  that  the  second  collection  of  an 
execution  is  just  or  legal;  and  if  the  party  suffering  from  such 
a  wrong  is  without  remedy,  there  is  a  defect  somewhere  in  the 
retributive  powers  of  the  law.  We  certainly  have  no  reason  to 
believe  that  the  party  in  such  a  case  is  without  redress,  and  the 
tendency  of  the  argument,  as  well  as  of  the  authorities  in  the 
main,  has  been  to  show  that  case  should  have  been  brought  in- 
stead of  trespass,  or  that  no  action  should  have  been  brought 
till  the  execution  had  been  set  aside  or  vacated. 

It  has,  indeed,  been  said  that  the  defendants,  having  pur- 
chased an  execution,  good  upon  its  face,  are  not  liable  unlesck 
they  knew  of  the  first  payment,  and  have  acted  maliciously. 
That  is  a  point  which  we  will  consider  hereafter.    The  princi- 
pal objection,  then,  is  to  the  form  of  the  action;  and  upon  this 
point  it  is  well  settled  that  the  court  will  not  turn  a  party  round 
upon  the  form  of  his  remedy,  where  he  is  clearly  entitled  to 
some  redress,  unless  compelled  to  do  so  by  the  established' 
rules  and  principles  of  law.    Let  us  then  examine  the  authori* 
ties  citeii.  anrl  see  hew  far  they  control  the  case  before  us. 
r  tfious  cases  are  cited  to  show  that  trespass  will  not  lie  for 
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the  wrongful  use  of  legal  process.  In  Plummer  y.  Dennett,  6 
Oreenl.  421  [20  Am.  Dec.  316],  one  was  arrested  upon  a  writ 
sued  out  for  a  pretended  and  groundless  cause  of  action,  with 
a  view  to  compel  the  party  to  do  certain  things.  It  was  held, 
that  case  for  a  malicious  prosecution,  and  not  trespass,  was  the 
proper  remedy.  There  the  arrest  was  legal  and  the  process 
▼alid. 

In  Hayden  y.  Shed,  11  Uass.  500,  the  writ  had  been  abated 
upon  a  plea  of  another  action  pending  for  the  same  cause;  yet 
it  was  held  that  case  and  not  trespass  was  the  proper  form  of 
action  for  one  whose  goods  had  been  attached  on  the  writ. 
Oase  would  lie  if  the  last  suit  were  malicious,  but  it  is  ques- 
tionable if  it  would  otherwise. 

In  BeaUy  y.  Perkins,  6  Wend.  882,  it  was  held  that  trespass 
would  not  lie  against  a  party  who  acted  under  a  search-warrant 
duly  granted;  but  case  for  a  malicious  prosecution,  if  the  war- 
sant  were  obtained  for  improper  purposes.  Elsee  y.  SrnUh,  2 
Chitiy,  804,  is  to  the  same  point. 

All  these  cases  show  a  process  regularly  sued  out,  yalid  in  all 
its  forms,  but  sued  out  from  improper  motiyes  and  applied  to 
improper  purposes.  The  remedy,  therefore,  is  by  case  for 
malicious  prosecution.  The  act  done  is  legal,  and  authorized 
by  the  process,  but  the  purpose  for  which  it  is  done  is  wrong, 
and  its  result  is  an  injuiy. 

In  BlancJiard  y.  Ooss,  2  N.  H.  491,  a  capias  was  sued  out 
upon  a  contract  under  thirteen  dollars  and  thirty-tiiree  cents, 
and  it  was  alleged  that  the  contract  was  made  after  the  first  day 
of  January,  1819,  and  the  body  was  not,  therefore,  liable  to 
arrest  T^spass  was  brought  for  the  arrest.  The  court  held 
that  the  yalidity  and  legality  of  the  process  could  not  be  decided 
collaterally,  and  that  no  action  of  trespass  could  be  maintained 
till  the  process  was  quashed  or  set  aside.  If  in  this  case  the 
contract  was  alleged  in  the  writ  to  haye  been  made  prior  to  the 
first  of  Januaiy,  1819,  so  that  the  process  was  upon  its  face 
yalid,  then  it  was  properly  sued  out;  it  authorized  the  arrest, 
and  its  yalidity  could  not  be  determined  but  in  the  suit  itself. 
Nor  eyen  in  case  the  defendant  in  the  original  suit  had  pre- 
yailed,  and  abated  or  set  aside  the  writ,  on  tiie  ground  that  the 
contract  was  in  fact  made  after  the  first  of  January,  1819,  do  we 
see  how  the  creditor  would  be  liable  to  an  action,  unless  he 
acted  maliciously.  An  unsuccessful  party  is  liable  to  costs  as 
of  course,  but  where  he  sues  out  the  process  adapted  to  what  he 
alleges  as  the  cause  of  action,  he  is  not  liaVl^  to  an  action  for 
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damages,  even  if  he  fails  to  make  out  his  case  as  alleged^  unless 
he  has  acted  maUciouslj. 

But  if  it  had  apx>eared  on  the  face  of  the  process  that  the  con* 
tract  was  made  after  the  first  of  January,  1819,  then,  upon  the 
principles  laid  down  in  the  case,  it  would  not  protect  the  party, 
even  if  not  set  aside.  The  case  of  Blanchard  y.  Oasa  is,  there- 
fore, the  case  of  a  writ  sued  out,  regular  in  all  its  forms,  and 
authorizing  the  acts  done;  and  the  acts  were  proper  to  be  done 
in  the  case  alleged  or  set  up. 

How  far  do  these  authorities  apply  to  the  case  under  consid- 
eration? Where  the  process  of  the  court  has  been  abused, 
trespass  against  the  sheriff,  or  other  ministerial  officer  commit- 
ting the  abuse,  is  the  proper  action,  if  the  conduct  of  the  officer 
was  in  the  first  instance  illegal,  and  an  immediate  injury  to  the 
body,  personal  or  real  property:  1  Ch.  Fl.  170.  And  there  is 
no  occasion  to  set  aside  the  process;  that  is  well  enough;  and 
the  injuiy  results  from  the  abuse  of  the  process,  as  if  the  officer 
arrest  one  out  of  his  bailiwick,  or  after  the  return  day  of  the 
writ,  or  take  what  can  not  be  lawfully  seized.  So  though  hii 
conduct  in  the  first  instance  be  lawful,  yet  if  he  abuse  his 
authority,  he  thereby  becomes  a  trespasser  ab  inUio:  Id. 

If  J.  S.,  who  has  distrained  a  beast  damage  feasant^  after 
kill  or  use  the  beast,  he  becomes  a  trespasser  ab  inUio.  These 
acts  are  an  abuse  of  his  authority.  So  if  a  man  who  goes  law- 
fully into  an  inn,  be  after  guilty  of  an  injurious  act  therein,  he 
becomes  a  trespasser  ab  iniHo :  The  Six  Carpeniera'  Case,  8  Co, 
146. 

A  constable,  who  had  the  warrant  of  a  justice  of  the  peace  to 
search  the  house  of  J.  S.  for  stolen  goods,  pulled  down  the 
clothes  of  a  bed  where  was  a  woman,  and  attempted  to  search 
under  her  clothes.  Held,  that  by  this  indecent  abuse  of  his  au- 
thority he  became  a  trespasser:  4  Bac.  Abr.  161. 

This  class  of  cases,  of  which  there  are  many  in  the  books, 
differ  altogether  in  principle  from  those  cited  by  the  defendants' 
counsel.  They  go  upon  the  ground  that  although  the  parties 
were  assuming  to  act  under  process  of  the  court,  yet  that  pro- 
cess did  not  authorize  the  acts  that  were  done,  and  the  parties 
were  held  liable  precisely  as  if  they  had  acted  without  any  pro- 
cess at  all.  And  these  cases,  in  our  judgment,  control  the  case 
before  us. 

An  execution  had  issued  in  favor  of  Sabin  against  the  plaint- 
iff and  others.  That  execution,  according  to  the  allegation  in 
tiiB  plea,  was  paid  and  satisfied;  and  after  this  the  defendants 
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4ihe  question  how  far  those  who  deal  with  them  are  to  be  assumed 
to  know  and  to  be  bound  by  such  usages  in  the  present  case. 

It  seems  by  no  means  expedient  for  courts  to  give  countenance 
to  such  usages,  inasmuch  as  they  are  calculated  to  destroy  the 
uniformity  of  the  law  in  the  different  parts  of  the  state,  and  as 
oiur  largest  towns  are  but  inconsiderable  places  of  business,  to 
bUow  a  different  law  in  every  village;  and  in  the  language  of 
Chief  Justice  Bichardson,  in  LeaviU  v.  Simes,  3  N.  H.  17,  it  de- 
«orves  serious  consideration  whether  the  admission  of  testimony 
to  show  the  usage  and  his  assent  to  it,  is  not  to  admit  parol  evi- 
dence to  vary  the  terms  of  a  written  contract. 

If  the  usage  set  up  in  the  present  case,  that  indorsers  of  notes 
offered  for  discount  should  be  required  to  waive  demand  and 
notice,  is  assumed  to  be  valid,  and  to  be  binding  upon  all  who 
bad  occasion  to  transact  business  with  the  plaintiffs;  yet  it  was 
a  rule  established  by  the  plaintiffs  for  their  own  convenience 
■and  security,  and  which  they  were  at  liberty  to  waive,  and  in 
this  instance  the  usage  was  neglected,  and  what  the  bank  was 
accustomed  to  require  to  be  done  was  not  in  fact  done.  Demand 
and  notice  were  not  in  fact  waived. 

The  utmost  effect  which  could  be  claimed  for  the  usage  set  up 
in  this  case  would  be  to  constitute  an  agreement  on  the  part  of 
the  defendant  that  he  would  waive  the  demand  and  notice  which 
the  law  ordinarily  requires,  in  order  to  his  being  bound  as 
indorser — a  parol  agreement  made  at  the  time  of  the  indorse- 
ment. Now,  the  question  whether  a  parol  agreement  to  waive 
demand  and  notice  made  at  the  time  of  indorsement  can  be  given 
in  evidence,  was  made  a  question  in  the  case  of  Barry  v.  Morse,  8 
N.  H.  182;  and  it  was  held  that  the  case  came  within  the  general 
prohibition  of  the  law,  that  parol  evidence  should  not  be 
admitted  to  vary  the  effect  of  a  written  contract.  The  contract 
between  the  indorser  :^nd  the  indorsees  of  negotiable  paper, 
proved  by  the  signature  of  the  indorser  on  the  back  of  the  note, 
is  a  written  contract;  and  it  can  not  be  varied  by  evidence  of  a 
verbal  agreement  between  the  parties  at  the  time  of  the  indorse- 
ment. Giving,  then,  to  the  supposed  usage  all  the  effect  of 
which  it  is  capable,  it  can  not  affect  the  rights  of  the  parties  in 
this  case. 

Allusion  is  made  in  the  argument  to  some  supposed  usage  re- 
lating to  the  demand  on  the  maker,  or  some  previous  notice  as 
a  substitute  for  a  demand,  but  none  such  is  stated,  nor  any 
facts  from  which  any  could  be  inferred. 

The  liability  of  the  defendant,  then,  depends,  not  on  th« 
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usages  of  the  bank,  but  upon  the  general  roles  of  the  common 
law;  and  upon  the  case  as  stated,  it  does  not  appear  that  there 
was  any  demand  upon  the  maker  of  the  note  on  the  third  day 
of  grace,  which  is  held  to  be  necessary,  in  the  case  otLeaviU  t. 
SimeSy  before  cited:  Dennie  t.  Walker ,  7  N.  H.  199.  The  note 
became  due  August  1-4.  There  is  no  eyidence  of  any  demand 
of  the  maker  on  the  fourth,  nor  of  any  notice  to  the  maker  that 
it  would  become  due  on  that  day,  if  that  were  of  any  importance. 
The  statement  goes  no  further  than  that  Lowd  told  Carter  that 
he  had,  within  a  few  days,  given  notice  to  Wing  of  a  note 
becoming  due  from  him  to  the  Piscataqua  Exchange  Bank* 
Such  a  statement  was  not  evidence  of  anything;  but  if  it  were^ 
it  proved  nothing  as  to  the  time  at  which  the  maker  was  called 
upon  to  pay.  There  is  no  evidence  that  proper  notice  was  given 
to  the  indorser  that  such  demand  had  been  made,  and  that  the 
note  had  not  been  paid  by  him,  and  the  holder  would  look  to 
the  indorser  for  payment.  The  indorser  is  consequently  dis- 
charged from  liability,  and  there  must  be  judgment  for  the  de» 
fendant. 

Pabol  Evmivcn  or  Waivxb  ot  Dbmand  ahd  Koraox  by  an  bkdan&t  is 
admisaible;  IhtUer  v.  McDonald^  23  Am.  Deo.  499;  and  the  waiver  need  nol 
be  direct  and  poeitive,  bnt  may  be  implied  from  usage  or  from  any  nnder* 
standing  between  the  parties  showing  satisfactorily  that  a  waiver  was  in* 
tended:  Id.,  and  note. 


Adamb  V.  Adams. 

[20  Nxw  HAMnms*,  290.] 

Pboot  ov  Adultbkt  at  a  Diffsrbnt  Plaos  from  thb  Osb  Allbqid  n 
iKSUvnozxKT  in  an  action  for  divorce. 

LiBXL  FOR    DiVOBCB  MAT  BS  AMXNDED  SO  AS  TO  MbBT  THB    PBOOV  if  tha 

act  chaiged  is  sufficiently  proved  but  at  a  different  place  from  the  one 
alleged. 

Cbarob  ov  Adultebt  with  Pebsons  Unkmowh  to  the  libelant  is  safll- 
cient  to  admit  evidence  concerning  the  act. 

Fbesh  Acts  ov  Adultebt  mat  bb  Pleaded  Sufplembntabilt,  and  sen- 
tence be  obtained  on  facts  not  existing  at  the  conunencement  of  the  suit. 

Libel  for  divorce,  on  the  ground  of  adultery  with  Orville  M. 
Cooper  in  December,  1845,  and  with  divers  other  persons  to  the 
libelant  unknown.  There  was  evidence  of  adultery  with  one 
Marble,  at  Nashua,  in  October,  1847,  which  counsel  for  the  libelee 
moved  to  suppress.    The  libel  was  filed  in  August,  1847. 

Pel  ley  and  Farley,  for  the  libelee. 


S38  Bfi£CK  V.  Blanchabb.  P^.  K 

«red  to  him,  and  has  ordinarily  no  means  of  determining  whether 
an  execution  has  been  paid  or  not:  Piersan  t.  Galey  8  Yt.  611 
{30  Am.  Dec.  487];  McOuiniy  t.  Herrick,  5  Wend.  240;  and  this, 
even  if  first  paid  to  an  officer.  If  the  officer  had  knowledge,  ha 
would  be  liable;  but  notice  when  about  to  levy  is  not  knowl- 
edge. 

But  the  parly  stands  in  a  different  position;  and  if  he  wan* 
tonlj  takes  out  an  execution  on  a  satisfied  judgment,  he  can 
derive  no  protection  from  it.  If  the  judgment  has  been  paid,  it 
must  have  been  paid  to  him,  or  to  some  one  authorized  by  him 
to  receive  it.  In  such  case  it  is  easy  for  him  to  ascertain  whether 
it  has  been  paid  or  not;  and  if  he  enforces  its  collection  in  igno- 
rance of  the  truth,  he  necessarily  does  so  at  his  peril.  There  is 
no  necessity  for  a  discharge  upon  the  execution.  The  debtor 
has  no  power  to  cause  such  discharge  to  be  entered,  and  is  as 
effectually  protected  and  discharged  by  a  tender  of  payment 
refused,  as  by  actual  payment.  An  officer,  indeed,  holding  the 
process  without  knowledge  of  the  payment  or  tender,  would  be 
protected,  for  the  reasons  that  have  been  assigned,  but  nobody 
else. 

Again,  it  is  said,  that  these  defendants  are  not  the  judgment 
creditors;  nor  was  payment  made  to  them,  nor  had  they  knowl* 
edge  that  payment  had  been  made.  But  an  execution  is  not 
negotiable;  and  though  it  is  capable  of  being  assigned,  and  the 
rights  of  the  assignee  will  be  recognized  and  protected,  yet  these 
tights  are  not  greater  nor  other  than  those  of  the  assignor.  Tbej 
do  not  become  changed  or  enlarged  by  the  assignment.  If  a 
promissory  note  has  been  negotiated  before  due,  a  bona  Jid$ 
holder  will  not  be  affected  by  the  want  or  failure  of  considera- 
tion that  would  render  it  fruitless  in  the  hands  of  the  payee. 
But  this  is  the  exception  to  the  ordinary  rule  applicable  to  a 
transfer  of  property,  whether  real  or  personal,  and  to  things  in 
action.  Usually,  the  purchaser  acquires  no  better  title  than  his 
vendor  had.  And  the  exception,  if  it  could  be  extended  so  as 
to  embrace  the  transfer  of  this  execution,  and  to  give  it  the  char- 
acter and  effect  of  a  transfer  of  negotiable  paper,  would  not  help 
the  defendants,  since  they  purchased  the  judgment  when  it  was 
overdue,  and,  in  fact,  after  it  had  been  regularly  paid  and  extin- 
guished.   They  purchased  nothing. 

What  they  did,  they  did  voluntarily.  They  voluntarily  put 
the  process  of  the  court  in  motion.  They  were  not  bound  to 
act  as  the  sheriff  was,  and  they  acted  at  their  peril.  Standing 
in  the  place  of  the  judgment  creditor  as  the  owners  of  the  writ. 
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they  were  affected  likewise  with  his  responsibilities  in  yentoring 
to  make  nse  of  it. 

The  rule  that  process,  regular  on  its  face,  must  be  set  aside 
before  an  action  will  lie  for  acts  done  under  it,  can  not  be 
applied  to  this  case.  This  execution  can  never  be  set  aside.  It 
issued  duly  and  properly.  It  was  paid,  and  the  party  again 
attempted  to  levy  money  U}>on  it.  There  was  no  renewal  as  in 
the  case  cited  from  8  Yt.  611,  and  in  the  case  from  Oonnecticut. 
If,  therefore,  the  plaintiff  is  without  remedy  till  the  execution 
be  set  aside,  he  is  without  remedy  forever.  But,  in  our  opinion, 
he  may  well  maintain  trespass  for  the  abuse  of  the  process 
practiced  by  the  defendants,  in  attempting  to  enforce  it  after  it 
had  been  already  paid. 

The  allegation  of  the  payment  of  the  judgment,  which  is  con- 
tained in  ihe  plaintiff's  replication,  is  not  an  immaterial  allega- 
tion, but  one  which  goes  to  the  merits  of  the  case,  and  that 
objection  taken  by  the  defendants  upon  the  plaintiff's  demurrer 
is  not  sustained. 

We  are  now  to  consider  the  pleadings  in  another  aspect. 
The  defendant  here  justifies  by  virtue  of  an  execution  issued 
upon  a  judgment  obtained  against  the  plaintiff  and  others.  Th» 
plaintiff  replies  that  the  judgment  had  been  paid  vdthout  this, 
that  at  the  time  of  the  arrest  it  was  in  full  force,  etc.  The  de- 
fendant rejoins  that  it  was  not  paid  as  averred,  and  takes  no 
notice  of  iiie  formal  traverse  offered  in  the  replication;  and  the 
demurrer  raises  the  question  whether  the  omission  to  take  issue 
upon  that  traverse  is  a  fault  in  the  pleading,  which  depends 
upon  another  question,  Was  the  traverse  well  taken? 

For,  when  the  first  traverse  is  good,  and  taken  to  a  material 
point,  and  when  it  goes  to  the  substance  and  point  of  the 
action,  there  shall  be  no  other  traverse  taken  after.  But  where 
the  first  traverse  is  idle,  or  not  well  taken,  or  not  pertinent  to 
the  matter,  but  is  of  that  which  is  sufficiently  confessed  and 
avoided  before,  the  opposite  party  may  pass  it  by,  and  tender 
another  traverse.  8o  where  the  traverse  is  too  narrow:  Bermek 
V.  FUkim,  1  Saund.  22,  note  2;  1  Ch.  PL  539;  Steph.  PI.  211. 

Qreen  v.  AchUmd^  2  Saund.  49,  was  assumpsit  against  an  ad- 
ministratrix, who  pleaded  in  bar  another  judgment  obtained 
against  her  in  that  capacity,  and  averred  that  the  debts  at  the 
time  of  the  recovery  were  just  and  true  debts,  and  the  amount 
due.  The  plaintiff  replied  that  the  judgment  had  been  ob- 
tained by  &aud,  and  traversed  that  the  sum  recovered  was 
due  at  the  time.    The  defendant  demurred.    It  was  argued  that 


230  Bbeck  u  Blanchabd.  [N.  H. 

the  plaintiff  should  have  relied  upon  the  fraud  which  he  had 
alleged,  and  not  upon  his  denial  that  the  debt  for  which  the 
judgment  was  rendered  was  due;  for  if  a  part  appeared  not  due> 
the  issue  would  be  against  the  defendant.  The  replication  was 
held  good.  The  case  is  cited  and  acquiesced  in:  Com.  Dig., 
PI.,  7  D.  9;  but  held  bad  by  Williams,  note  8,  for,  1.  The 
averment  that  the  sum  was  due,  was  unnecessary;  the  traverse 
of  course  was  as  to  an  immaterial  matter.  2.  The  trayerse  was 
after  a  confession  and  avoidance,  and  therefore  bad.  Judgment 
was  confessed  and  avoided  by  a  plea  of  fraud. 

The  rules  thus  stated  and  illustrated  may  be  applied  to  the 
present  case. 

The  plaintiff  confesses,  and  avoids  the  judgment  and  execu- 
tion by  which  the  defendants  justify,  by  replying  that  it  had 
been  previously  paid;  and  then  concludes  with  a  formal  trayerse, 
'*  without  this,  that  at  the  time  when  the  arrest  was  made,  the 
judgment  was  in  full  force  and  in  no  part  paid  or  satisfied." 

1.  Now,  in  the  first  place,  this  traverse  was  of  a  matter  which 
is  not  alleged  in  the  plea.  The  plea  alleges  only  that  the  judg- 
ment was  in  full  force,  etc.,  when  the  execution  was  sued  out; 
but  it  does  not  so  allege  respecting  it  at  the  time  of  the  arrest, 
nor  was  it  necessary  that  it  should  have  so  alleged.  All  that  is 
matter  of  legal  inference,  from  the  admitted  lact  of  the  rendi- 
tion of  the  judgment,  and  the  contrary  should  come  from  the 
other  side:  2  Ch.  PI.  483,  note  p;  Hancocke  v.  Prowd,  1  Saund. 
830,  note  4. 

2.  The  traverse  tendered  was  too  narrow — ^that  the  judgment 
was  in  full  force,  and  in  no  part  satisfied;  for  if  a  part  remained 
unpaid,  the  arrest  would  have  been  justified. 

For  these  two  reasons,  then,  the  traverse  was  not  taken  of  a 
material  point,  going  to  the  substance  of  the  action. 

8.  The  traverse  was  after  a  confession  and  avoidance.  The 
judgment  was  confessed^  and  by  the  allegation  of  payment 
avoided. 

4.  The  true  issue  to  be  taken  in  this  case  is,  whether  the 
plaintiff  paid  the  judgment,  as  alleged  in  his  replication. 

The  traverse  of  the  allegation,  that  the  judgment  was  in  no 
part  paid,  is  an  attempt  to  make  an  issue  upon  a  negative  alle- 
gation. That  the  judgment  remained  in  full  force  is  a  mere  in- 
ference of  law.  The  plaintiff  must  show  how  it  is  otherwise,  if 
he  would  avoid  it.  If  payment  is  relied  on,  the  more  usual 
form  is  to  allege  it,  saying  nothing  of  the  reception  of  the 
money. 
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The  conclosion,  therefore,  is,  that  the  rejoinder  was  well  taken, 
and  that  there  mnst  be  judgment  for  the  defendants  on  the  de- 
murrer. 

JosnnoATiOK  or  OFncmis  by  tsxib  PBoorast  See  note  to  Saooieool  ▼• 
Boughtout  21  Am.  Dec.  190,  where  the  subject  ia  dieciused  at  length:  Watttm 
y.  Watwn,  23  Id.  324. 

Abcas  or  Pbocbbs  Cokstitutbs  thx  OFnoES  a  Tkespabskb  Ab  Imttio. 
For  a  full  discoasion  of  this  sabject,  see  note  to  BarreU  ▼.  WhUct  14  Am. 
Dec.  365;  BarreU  v.  Lightfoot,  16  Id.  110;  Wenddl  v.  JaeJuan,  29  Id.  648| 
and  Bee  WeUer^mry  y.  Loehwood,  4  Id.  216. 

Case  is  ths  Pbopeb  Rxmxdt  fob  Aors  Donb  m  Abubb  or  Pboobss  r^- 
okr  apon  its  face:  Pieraon  ▼.  Oale^  30  Am.  Dec  467.  The  remedy  is  at  law, 
and  not  in  equity,  for  illegal  and  oppreaaive  acta  by  an  offioer  in  executing 
process:  BeaWd  ▼.  Foreman,  12  Id.  197. 

ExEcnnoK  Issued  on  a  Jitdoment  Paid,  but  not  releaaed  of  record, 
where  auch  iaaue  haa  been  obtained  by  third  partiea  without  the  cononrrenoe 
of  the  judgment  creditora,  will  render  thoee  peraona  liable  in  treapaaa  for  the 
acta  done  under  the  process:  Pienon  v.  Oaltf  30  Am.  Deo.  467. 


LoBD  V.  The  State. 

(20  Haw  Haxpshibs,  40&.] 
DncBiFTiON  or  Monet  Stolen. — "  Three  dollars  in  divera  pieces  of  silver 
current  in  thia  atate  "  ia  not  a  aufficient  deacription  of  the  money  in  an 
indictment  for  larceny. 

iNDiCTUEirr  for  stealing  money.  The  indictment  described 
the  things  stolen  as  **  three  dollars  in  divers  pieces  of  silyer 
current  in  this  state." 

Hale  and  Wiggins,  for  the  prisoner. 

Walker y  aUomey  general,  for  the  state. 

By  Court,  Gilchbist,  J.  The  indictment  should  contain  a 
description  of  the  pieces  of  silver  stolen.  In  Bex  t.  Fry,  cited 
in  Bussell  on  Crimes,  109,  it  was  held  that  ''  ten  pounds  in 
moneys  numbered,"  was  bad  upon  a  motion  in  arrest  of  judg- 
ment. 

In  this  state,  in  the  couniy  of  Carroll,  it  has  lately  been  held 
that  ''  sundry  pieces  of  silver  coin,  current  by  law  within  this 
state,  amounting  together  to  the  sum  of  twelve  dollars,  of  the 
*goods,  chattels,  and  moneys  of,"  etc. ,  was  an  insufficient  descrip- 
tion of  property  alleged  to  have  been  stolen. 

The  authorities  show  that  a  defect  of  this  kind  is  not  cured 
by  a  verdict,  and  by  reason  of  it  the  judgment  must  be  reversed; 
and  it  is  unnecessary  to  inquire  into  the  other  ground  of  error. 

Judgment  reversed. 
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DlBObtFTiov  09  MoKST  DT  AH  iNDioncBiTF.— Thtte  »  a  diffsreixM  be- 
tween  the  aUegatioiu  Deceouiry  in  an  indictment  where  the  grand  jury  know 
the  material  faots,  and  also  know  or  can  ascertain  the  identifying  ciroum* 
stances  and  descriptions,  and  those  where  they  do  not  have  and  can  not  ob- 
tain thia  knowledge.  If  they  are  informed  as  to  the  facts,  they  mnst  set  them 
ont  in  I  roper  form;  but  if  not,  they  may  set  them  oat  so  far  as  known,  and 
excuse  tarther  and  more  definite  allegations  by  an  averment  that  they  are  to 
the  jurors  unknown.  Descriptions  of  money,  therefore,  will  vary  somewhat 
according  to  the  knowledge  of  the  grand  jurors.  We  will  therefore  first 
consider  descriptions  of  money  where  details  are  or  may  be  known,  and  after- 
wards the  averments  necessary  where  they  are  unknown. 

DESCfBiPTiON  SHOULD  FoLLOW  THX  WoBDS  OF  THE  STATUTE.— An  indict- 
ment for  larceny  of  money  should  describe  the  property  by  following  some 
description  given  in  the  statate;  and  the  description  given  by  the  statute 
must  be  used  in  the  substantial  averment  in  the  indictment,  and  not  by  way 
of  a  videlicU;  for  a  videlicU  will  not  remedy  a  previous  imperfect  averment. 
Thus  the  statute  of  52  Geo.  III.,  c.  143,  sec.  2,  provided  that  if  any  person 
■hall  steal,  etc.,  "any  bank  book,  bank  post  bill,**  etc.,  he  shall  be  pun- 
ished, etc.  Under  this  statute  an  indictment  was  found  against  the  pris- 
oner for  stealing  a  note  of  the  Bank  of  England  out  of  a  letter.  The  note 
was  described  as  a  "  bank  note,"  though  that  term  was  not  used  in  the  stat- 
ute. It  was  objected  that  the  description  was  insufficient,  and  the  court 
so  held:  Bex  v.  Newman,  Gloucester  Spr.  Ass.,  1832,  MS.,  cited  in  2  Arch. 
Or.  Pr.  k  PI,  8th  ed.,  1147.  In  Craven's  case,  upon  the  authority  of 
which  Newman's  case  was  decided,  the  prisoner  was  indicted  for  larceny 
under  a  similar  statute,  though  in  it  "bank  notes *'  were  named.  The  indict- 
ment described  the  bank  note  stolen  as  "a  certain  note  commonly  called  a 
bank  note.*'  It  was  objected  that  the  description  was  not  sufficient  to  bring 
the  case  under  the  statute,  and  it  was  referred  to  the  judges.  They  held  the 
description  insufficient,  "  the  words  of  the  act  being  '  bank  note,*  *'  etc ;  and 
that  the  addition  "commonly  called  a  bank  note,"  did  not  aid  such  original 
wrong  description:  Bex  v.  Craven,  Buss.  &  By.  14;  S.  C,  2  East  P.  G.  601. 
8o,  too,  an  indictment  for  stealing  "  ten  pounds  in  money  numbered**  is  not 
■nfficient  under  a  statute  against  stealing  coins  or  bank  notes.  Some  of  the 
pieces  of  which  the  money  consisted  should  be  specified:  Bex  v.  Fry,  Rnas. 
k  Ry.  482;  though  Lord  Hale  naee  "forty  shillings  pecuTiHt  mtmercBUe,**  as 
a  description  of  money  in  an  indictment  for  larceny,  and  Starkie  has  followed 
him:  1  Hale's  P.  C.  537;  1  Stark.  187.  But  m  New  York,  where  the  statute 
made  "bank  notes,**  and  not  "bank  bills,**  the  subject  of  larceny,  and  where 
tiie  property  stolen  was  called  in  the  indictment  "bank  bills,"  it  was  held 
sufficient,  bank  notes  being  commonly  called  and  known  as  bank  biUs:  Low 
v.  T?ie  People,  2  Park.  Cr.  37;  and  so  in  Massachusetts:  Eastman  v.  Common' 
weaUh,  4  Gray,  416;  S.  G.,  2  Id.  76. 

These  cases  were  decided  upon  the  principle  that  "bank  notes*'  and  "bank 
bills "  were  interchangeable  terms,  and  that  therefore  the  deecription  mm 
practically  in  the  language  of  the  statute  under  which  the  indictment  was 
framed.  If  the  indictment  follows  the  statute  in  language,  it  is  sufficientz 
Peoj/fe  V.  Kent,  1  Doug.  42;  State  v.  Cassele,  2  Har.  &  G.  407;  Peoj^  v. 
Taylor,  3  Denio,  93.  But  see  State  v.  Stimson,  4  Zab.  9,  where  it  was  held 
that  in  an  indictment  for  embezzlement  it  is  not  sufficient  to  describe  the 
offense  simply  in  the  words  of  the  statute. 

NuMBiK  or  THE  PIECES  ov  MoNEY  SHOULD  BE  STATED.— The  number  of 
the  biUs  stolen  seems  to  be  an  essential  element  of  description,  and  so  it  was 
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Md  not  sufficient  to  describe  the  property  stolen  as  ''sixty  dollars  in  bank 
MllSy  cnrrent  money,  of  the  Talue  of  sixty  dollars,*'  or  "bank  bills,  being  cnr- 
rent  money  of  the  state  of  New  York,  of  the  valne  of  sixty  dollars."  The 
ooort  said:  "In  an  indictment  for  stealing  bank  notes,  it  is  not  necessary  to 
get  out  the  instmments  verbaiim.  They  may  be  described  in  a  generid  man- 
nsr  as  a  bank  note;  nor  is  it  necessary  to  state  the  value  of  each  note;  biU  th^ 
tmmber  mutt  he  ikUed,  and  then  it  is  sufficient  to  state  the  valne  in  the  ag- 
gregate. In  respect  to  number,  the  indictment  should  be  certain:"  Low  v» 
The  People,  2  Park.  Cr.  87. 

Where  the  indictment  charged  the  defendant  with  stealing  *'  divers  bank 
Botes  amounting  in  the  whole  to  the  sum  of  five  hundred  dollars  and  of  the 
value  of  five  hundred  dollars,"  the  ooort  held  that  such  an  allegation  was  in- 
rafficient:  State  of  Minneeota  v.  Hinddesf,  4  Minn.  345;  Stewart  v.  Comment 
wealth,  4  Serg.  &  R.  194;  State  v.  DoweU,  3  Oill  So  J.  310;  StaU  v.  Murphy,  6 
Ala.  845;  People  v.  Jackson,  8  Pa.  St.  637;  State  v.  Stinuon,  4  Zab.  9. 
And  see  OonmonweaUh  v.  Maxwell,  2  Tick.  143;  State  v.  Smith,  33  Ind.  159; 
State  ▼.  Longbottom,  11  Humph.  39;  Martinez  v.  State,  41  Tex.  164;  Bidge- 
wofjfY,  State,  Id.  231;  People  v.  BogaH,  36  Cal.  245.  But  in  McKane  v. 
Skite^  II  Ind.  196,  '*  sixty  dollars  of  the  current  gold  coin  of  the  United 
Btates"  was  held  enough,  the  court  assuming  the  highly  improbable  fact  that 
the  indictment  intended  to  charge  the  prisoner  with  the  stealing  of  sixty 
pieces  of  gold  coin  of  the  value  of  sixty  dollars,  or  sixty  pieces  of  gold  coin 
of  the  value  of  one  dollar  each.  In  Virginia,  too,  but  under  a  special  statute^ 
the  opposite  rule  prevails,  and  an  indictment  for  the  larceny  of  "divers  notes 
of  the  national  currency  of  the  United  States,"  stating  the  value,  is  sufficients 
DmU  V.  CommonweaUh,  25  Gratt.  965.  It  does  not  seem  to  be  necessary  to  par* 
ticularly  describe  any  particular  note  which  has  been  the  subject  of  larceny. 
In  Eex  V.  Johnson,  3  Man.  ft  SeL  540,  the  indictment  charged  the  prisoner  with 
embecding  "divers,  to  wit,  nine  bank  notes  for  the  payment  of  divers  sums 
of  money  amounting  in  the  whole  to  a  certain  sum  of  money,  to  wit,  the 
sum  of  nine  pounds  of  lawful  money  of  Great  Britain  and  of  the  value  of 
nine  pounds  of  like  lawful  money. "  There  was  no  description  of  any  particu- 
lar note  whatever,  but  the  court  held  the  indictment  sufficient. 

Valux  or  THE  Coin  ob  Bills  should  bb  Stated. — ^In  an  indictment  for 
•tealing  money,  the  value  of  the  pieces  stolen  should  be  stated,  at  least  in  the 
aggregate:  ComraonweaUh  v.  SmUh,  1  Mass.  245.  This  is  conformable  to  the 
genera]  rule  of  criminal  pleading  that  an  indictment  for  larceny  must  state 
the  value  of  the  articles  alleged  to  have  been  stolen.  The  reason  for  requir- 
ing this  allegation  is  that  a  distinction  may  be  made  between  the  offenses  of 
grand  and  petit  larceny,  partly  to  fix  the  jurisdiction  of  courts  and  partly  to 
determine  the  extent  of  the  punishment.  The  aggregate  or  collective  value 
of  the  pieces  is  sufficient  for  this  purpose,  and  is  therefore  all  that  need  be 
alleged.  The  separate  value  of  each  piece  need  not  be,  and  usually  is  not> 
stated.  Thus  the  foUowing  allegations  in  indictments,  so  far  as  value  is  con- 
cerned, were  held  good:  '*  One  twenty-dollar  bank  note  on  the  State  Bank  of 
North  Osrolina,  of  the  value  of  twenty  dollars:"  Stale  v.  Rovt,  3  Hawks, 
618;  "ten  promissory  notes  called  bank  notes,  issued  by  the  Chickopee 
Bank  for  the  payment  of  divers  sums  of  money,  amounting  in  the  whole  to 
the  sum  of  fifty  dollars,  and  of  the  value  of  fifty  dollars:"  People  v.  Jackson, 
8  Barb.  637;  *'  fifteen  twenty-dollar  pieces,  and  twenty-five  ten-dollar  pieces, 
and  ten  five-doUar  pieces,  of  the  gold  coin  of  the  United  States  of  the  value 
of  five  hundred  and  fifty  dollars:"  People  v.  Chrten,  15  Cal.  512;  and  see 
People  V.  Vice,  21  Id.  344,  where  a  like  description  seems  to  have  been  oon- 
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ceded  to  be  good.    And  thu  Beems  to  be  the  general  dootrine:  BeU  v.  StaUt 
41  Ga.  689. 

And  while  it  is  not  necessary  to  state  the  value  of  eaoh  bill  or  coin  stolen, 
yet  if  the  value  of  each  is  stated,  and  also  the  number,  it  seems  the  aggre- 
gate amount  need  not  be  alleged,  the  statemeut  of  the  separate  value  of  each 
And  the  number  being  sufficient.  Thus  the  description, ' '  thirteen  bills  agtunst 
the  Hartford  Bank,  each  for  the  payment  and  of  the  value  of  ten  dollars, 
issued  by  such  bank,  being  an  incorporated  bank,"  was  held  sufficiently 
certain:  Salidmry  v.  State,  6  Conn.  101;  Slate  v.  Mahanna,  48  N.  H.  377; 
StaUy.  Thoma8(m,7l'N. C.  146;  8tatey.I^ord,T\ulllu5e3.  In  California 
it  was  held  to  be  a  sufficient  allegation  of  value  to  allege  that  the  property 
stolen  was  a  given  number  of  "twenty-dollar  gold  pieces:*'  PeopU  v.  Oreen^ 
15  Cal.  512.  But  in  Texas  the  opposite  view  is  taken:  Boyle  v.  Stale,  37  Tex. 
359.  Less  particularity  is  required  in  regard  to  allegations  of  value  in 
Indiana  and  Georgia.  Where  an  indictment  was  found  for  stealing  a  bank 
note  of  the  State  Bank  of  Ohio,  for  the  payment  of  ten  dollars— the  value  not 
being  stated — ^it  was  held  not  necessary  that  the  note  should  be  described 
vrith  greater  particularity:  Cratqford  v.  Slaie,  2  Cart.  132;  and  see  to  same 
effect,  JEngleman  v.  State,  2  Id.  91;  Bulloch  v.  Slate,  10  Ga.  46.  And  in  Vir- 
ginia no  value  whatever  need  be  stated.  But  this  is  under  their  code,  which 
greatly  relaxes  the  general  rule:  Adanu  v.  Commonwealth,  23  Gratt.  949. 

Kind  or  Bills  or  Spegiks  of  Coin  should  bb  Sfbcified. — ^Where  the 
jury  can,  they  should  describe  the  bills  so  that  they  can  be  identified;  the 
name  of  the  bank  by  which  issued  should  be  set  out,  and  their  denomination 
given,  though  less  definite  descriptions  are  sometimes  allowed;  and  in  the 
case  of  larceny  of  coin,  the  species  should  be  set  out  by  its  appropriate  name. 
In  Leftwich  v.  The  Commonwealth,  20  Gratt.  716,  the  indictment  described  the 
money  as  '*  ninety  dollars  in  United  States  currency."  The  court  held  the 
description  insufficient,  and  said:  "  'United  States  currency'  may  be  gold  or 
ailver,  or  treasury  notes,  or  bank  notes.  Proof  that  any  of  these  subjects 
were  obtained  by  the  false  pretense  alleged  would  be  perfectly  consistent 
with  the  indictment;  which,  therefore,  is  too  vague.  It  ought  to  show  what 
kind  of  United  States  currency  was  obtained. "  The  same  position  was  taken 
by  tlie  court  in  MiasissippL  The  indictment  charged  the  prisoner  with  steal- 
ing **$150  in  United  States  currency.**  It  was  held  void  for  uncertainty, 
4ifter  verdict,  and  judgment  was  arrested:  MenUl  v.  Slate  qf  Mietimppi,  45 
Miss.  651;  Crocker  v.  The  State,  47  Ala.  53.  In  these  cases  there  was  insnffi- 
•cient  description,  from  failure  of  an  attempt  to  describe  the  bills  or  notes.  In 
Tennessee,  a  defective  description  arose  from  an  opposite  cause.  In  the  in- 
dictment  the  articles  stolen  were  described:  *'  One  five  and  one  two  dollar 
greenback  bill,  United  States  currency,  national  bank  bills,  and  money.**  It 
was  held  bad,  for  being  indefinite  and  uncertain:  Lewie  v.  State,  3  Heisk.  333. 
In  Iowa,  North  Carolina,  and  South  Carolina  the  rule  is  somewhat  relaxed, 
and  "one  hundred  and  eighty  dollars  in  bank  notes,  usually  known  and  de- 
scribed as  greenbacks,**  was  held  a  sufficient  description:  TlieState  v.  Haehen' 
berry,  30  Iowa,  504;  State  v.  I^ord,  Phill.  L.  563;  Slate  v.  Evans,  15  Rich.  31. 
And  in  Ohio  and  Louisiana,  by  force  of  their  statutes,  it  is  sufficient  to  de- 
scribe the  subject  of  the  larceny  as  so  many  dollars,  or  so  many  dollars  in 
money,  without  further  particularization:  McDivit  v.  Slate,  20  Ohio  St.  231} 
State  V.  Tl  alker,  22  La.  Ann.  425;  State  v.  Shonhaiuen,  26  Id.  421;  StaU  v. 
Green,  27  Cd.  598;  State  v.  Carro,  26  Id.  377;  and  see  Merwin  v.  People,  20 
liich.  298;  Grant  v.  Stale,  55  Ala.  201;  Joneav.  CommonweaUh^  18  Biiah,366i 
McEnJtee  r.  The  Stale,  24  Wis.  43. 
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In  People  ▼.  BctU^  14  CaL  101,  the  def^daat  was  indicted  for  larceny,  and 
the  property  was  described  as  "three  thousand  dollars  lawful  money  of  the 
United  States."  The  court  said:  "This  description  is  not  sufficient.  In  an 
indictment  for  larceny,  money  should  be  described  as  so  many  pieces  of  the 
onrrent  gold  or  silver  coin  of  the  country  of  a  particular  denomination,  ao- 
oording  to  the  facts.  'The  species  of  coin  must  be  specified:'  Arch.  Or.  Pr.  & 
PL  61 ;  Whart  Cr.  L.  132. "  In  the  case  of  The  State  v.  L<mgb(Momy  1 1  Humph. 
99,  the  supreme  court  of  Tennessee  decided  that  an  indictment  charging  the 
defendant  with  stealing  "  ten  thousand  dollars  good  and  lawful  money  of  the 
ttate  of  Tennessee,**  was  bad  for  want  of  description:  Peofj^  v.  Boffort,  36 
Cal.  245;  Bidgeway  v.  The  State^  41  Tex.  231;  Lavaarre  ▼.  The  StcUe,  1  Tez. 
App.  685. 

Dbscbiftion  or  Conr  or  Bilus  whzbb  thb  Dbtails  abs  Unknown. -> 
It  often  happens  that  persons  suffering  from  a  theft  are  unable  particularly  to 
describe  the  stolen  coin  or  bank  bills.  Then  within  limits  not  well  defined  the 
grand  jury  may  transfer  to  the  indictment  such  a  description  as  the  witness 
ean  furnish,  and  allege  that  the  further  particulars  are  to  them  unknown. 
Thus  it  has  been  adjudged  good  to  say  "  sundry  gold  coins  current  as  money 
in  this  commonwealth,  of  the  aggregate  value  of  twenty-nine  dollars,  but  a 
more  particular  description  of  which  the  jurors  can  not  give,  as  they  have  no 
means  of  knowledge:**  2  Bish.  Cr.  Pr.,  sec  705;  Brawn  v.  People,  29  Mich. 
232;  HamiUon  v.  State,  60  Ind.  193;  Commonwealth  v.  CMmea,  10  Gray,  470; 
Lavarre  v.  TheState^  1  Tez.  App.  685;  Ware  v.  The  State^  2  Id.  547;  People 
▼.  BogaH,  36 CaL  245;  Cooib  v. State^ATex.  App.  265;  DuboU  v.  The  BtaU^ 
60  Ala.  139;  BtaU  v.  TawU,  16  Minn.  109;  Hari  t.  ^Stote,  55  Ind.  599s  Cbm- 
mMvweaJUhy,  SawteUe^  11  Cush.  142. 


Ham   v.  Boodt. 

[SO  Nxw  HAMPimu,  All.] 
CONTBAOT   WnB   FZMX   CoYEBT    IS    BiNDINO    ON    OpFOSITB   PABTT   whsn 

she  has  paid  the  consideration  or  performed  her  part  of  the  agreeme&ti 
Husband  mat  Join  Wm  as  Co-PLAiNrmr  in  an  action  on  a  oontraol 
made  by  her. 

A0BNT*8  AUTHORITT  TO   MaXB  A  DlXAND  18   ESTABLIBHXD  by  the   prinoi- 

pal  founding  a  suit  on  tho'demand. 
AvTHOBiiT  or  AoxNT  TO  Makb  Bucand  can  bb  QuBsnovBD  only  at  the 
time  demand  is  made. 

AfisuMPSiT.  Mrs.  Ham  agreed  with  defendant  to  deUyer,  and 
did  deliver  to  him,  two  sheep,  her  property,  and  he  agreed  to 
deliver  to  her  therefor  four  sheep  on  the  expiration  of  four 
years.  At  the  end  of  four  years  Mrs.  Ham  sent  to  Mary  Wat- 
ton,  asking  her  to  obtain  the  sheep  and  sell  them.  She  de- 
manded them,  but  defendant  said  the  time  had  not  expired,  and 
would  not  for  a  year.  At  the  end  of  a  year  she  again  demanded 
the  sheep;  was  refused,  and  demanded  a  second  time  through 
one  Tasker.  Defendant  objected  to  the  authority  of  either  Mary 
Watson  or  Tasker  to  demand  the  sheep,  but  submitted  a  propo* 
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Bition  to  keep  them  another  year,  or  to  pay  for  the  sheep  at  nine 
shillings  a  head.  The  offer  was  declined.  It  appeared  that  the 
two  sheep  had  been  given  to  Mrs.  Ham,  and  that  her  husband 
had  said  they  were  hers,  and  that  he  never  had  and  never  would 
have  anything  to  do  with  them.  He  never  assomed  any  owner- 
ship of  or  control  over  them.  Yerdict  for  plaintiff;  defendant 
appealed. 

James  Bell,  for  the  defendant. 

Bale  and  Wiggins,  for  the  plaintiff. 

By  Court,  Gilghbist,  J.  It  is  unnecessaiy  to  settle,  in  this 
case,  whether,  where  personal  chattels  become  the  property  of 
a  woman  during  coverture,  and  the  husband,  upon  the  ground 
that  they  have  been  given  to  her,  refuses  to  exercise  any  control 
over  them,  and  expressly  authorizes  her  to  dispose  of  them  as 
she  sees  fit,  she  may,  as  a  general  rule,  dispose  of  them  as  a/eme 
sole,  and  make  valid  contracts  relating  to  them,  which  may  be 
enforced  against  all  the  parties. 

The  defendant  in  this  case  actually  received  the  property  of 
the  wife,  and,  without  disturbance  from  any  source,  retained  the 
possession,  and  enjoyed  the  use  of  it  to  tiie  full  extent  of  the 
stipulation  which  she  assumed  to  make  in  that  respect.  In 
short,  he  has  received  the  entire  consideration  for  the  promise 
and  undertaking  which  he  made  to  deliver  the  four  sheep  at  the 
time  specified.  It  would  be  manifestly  unjust  that  he  should 
now  be  permitted  to  set  up,  as  a  valid  defense,  that  the  wife 
had  no  power  to  make  the  contract  of  which  he  has  enjoyed  the 
benefit.  Nor  does  the  law  admit  of  such  a  defense,  *'  for  it  has 
been  decided  that  if  a  contl^ct  be  made  with  the  wife  on  good 
consideration,  during  the  marriage,  the  husband  may,  if  he 
please,  take  advantage  of  it  and  recover  in  an  action  on  it,  in 
which  action  he  may  join  his  wife  as  a  co-plaintiff."  And  wheiB 
the  wife  had,  in  pursuance  of  her  undertaking,  cured  a  wound, 
the  two  were  permitted  to  join  in  an  action  for  the  stipulated 
reward:  Brashford  v.  BtLchingham,  Cro.  Jac.  77;  Smith  on  Ck>n- 
tracts,  221. 

When  Maiy  Watson  made  the  first  demand  upon  the  defend- 
ant for  the  sheep,  he  did  not  question  her  authority  to  do  so; 
but  upon  her  second  application  he  objected  that  if  he  complied 
with  the  requisition.  Ham  might  call  on  him  again.  But  he  did 
not  appear  to  insist  upon  this  exception,  and  submitted  a  prop- 
osition to  keep  the  sheep  four  years  more;  and  when  Tasker  called 
on  him,  he  did  not  object  his  want  of  authority,  or  express  any 
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doubt  on  that  head,  but  pleaded  the  inoonyenience  of  a  present 
compliance  with  the  demand,  and  submitted  further  propoai- 
tions. 

It  was  held,  in  Payne  t.  Smith,  12  N.  H.  34,  that  where  a 
party  served  with  a  demand  through  an  agent,  does  not  at  the 
time  except  to  his  authoriiy  to  act  as  such,  then  a  subsequent 
commencement  of  a  suit  bj  the  party  in  whose  behalf  the  agent 
assumed  to  act,  claiming  under  such  demand,  is  prima  facie  evi- 
dence at  least  that  the  agent  acted  with  authority. 

The  demand  required  in  this  case  is  designed  for  the  benefit 
of  the  party  charged  thereby,  and  to  protect  him  against  sur- 
prise, and  to  enable  him  to  acquit  himself  of  his  obligation  with 
safety  and  convenience.  These  objects  would  fail,  if  he  had 
not  a  right  to  require  some  reasonable  evidence  of  the  authority 
of  the  agent,  making  the  demand,  at  the  time  he  is  served  with 
it.  But  it  is  no  part  of  the  agent's  duty  to  urge  this  evidence 
unsolicited  upon  his  notice.  He  is  entitled  to  it  only  upon  re- 
quest. And  that  request  must  be  persisted  in:  that  is,  it  must 
not  be  followed  or  attended  by  such  acts  and  sayings  as  afford 
reasonable  ground  for  supposing  that  it  is  waived,  or  that  the 
doubts  that  occasioned  it  have  been  allayed;  otherwise,  it  will  be 
taken  to  have  been  waived.  Now,  although  the  authority  of  the 
agent  was,  upon  one  of  the  several  occasions  mentioned  in  the 
case,  called  in  question,  yet  even  then  the  objection  was  tacitly 
abandoned  by  the  defendant,  who  almost  recognized  that  au- 
thority by  submitting  a  proposition  for  keeping  the  property 
another  term. 

The  commencement  of  this  suit,  therefore,  by  the  present 
plaintiffs,  is  a  ratification  of  the  act  which  they  prove  as  the 
preliminary  to  the  action;  and  the  objection  taken  by  the  de- 
fendant, that  the  evidence  was  not  competent  to  prove  the 
authority  of  Mrs.  Watson  and  of  Tasker,  is  fully  answered. 
The  same  evidence  exists  of  the  authority  of  the  wife  to  write 
tiie  letter,  to  which,  likewise,  objection  was  interposed. 

These  several  objections  must,  therefore,  be  overruled,  and 
there  must  be  judgment  on  the  verdict. 


Jomnxa  of  Husbakd  and  Wifb  in  ak  AonoN  on  contnict  made  by  her  for 
a  good  coDflideration  is  incidentally  discussed  in  note  to  Sootier  v.  AdditoUt 
46  Am  Dec  48. 

Batiticatioii  of  a  Demand  Madb  by  one  purporting  to  act  for  anothef 
may  be  made  by  the  latter  by  adopting  the  action  founded  npoa  saeh  d»» 
aand:  Toum  qfOrt^ftcn  v.  ibOoiMte,  41  Am.  Deo.  796w 


238  Bellows  u  Russell.  [N.  H. 

Bellows  v.  Russell. 

lao  New  Hamfihibb,  427.] 
AQKMMMSST  that  Ora  SHALL  BiD  FOB  SVTIBAL  lOB  ICAIL  OOBTBACrr  is  DOl 

void  unless  made  for  some  illegal  purpose,  afiecting  paUio  policy. 
Whxthsb  Contbaot  was  Mabs  vor  Ilueoal  PuBPOsa  is  a  question  of 
fact  for  the  jury. 

Assumpsit  on  the  following  contract:  ''  It  is  agreed  that  the 
subscribers  shall  on  their  joint  account  endeavor  to  procure 
the  mail  contract  on  route  No.  169,  from  Haverhill  to  Lan- 
caster, New  Hampshire,  from  July  1,  1887,  to  June  30, 1841; 
and  in  case  they  succeed,  it  shall  be  divided  at  Littleton,  the 
north  half  to  belong  to  the  subscriber,  George  Bellows,  and 
the  south  half  to  the  subscribers,  the  Littleton  Stage  Company; 
and  in  case  of  disagreement  between  the  parties  in  relation  to 
the  division  and  apportionment  of  the  mail  money,  it  shall  be 
submitted  to  the  decision  of  some  competent  person.  In  case 
the  contract  shall  be  obtained  by  either  of  the  parties,  or  by  a 
third  person  for  the  benefit  of  either  party,  it  shall  be  in  trust 
for  the  purpose  aforesaid.  GsoBas  Bellows, 

LrrTLBTON  Stags  Co., 

''May  2, 1837.  By  L.  A.  Busssll,  Agent." 

When  the  contract  was  made  the  parties  met,  and  learning 
that  each  intended  to  bid  for  the  maiil  route  named,  and  had 
made  some  pi*eparation  for  that  purpose,  entered  into  the  writ- 
ten contract  above.  The  case  was  submitted  to  auditors  who 
made  their  report,  presenting  the  question  as  to  the  legality  of 
the  contract,  which  was  transferred  to  this  court. 

BeUov)8y  for  the  defendant. 

WellB^  for  the  plaintiff. 

By  Court,  Gilchbist,  J.  Fraudulent  practices  at  auctions, 
either  on  the  part  of  vendors  employing  by-bidders  or  puffers, 
as  they  have  been  termed,  **  to  screw  up  the  price,"  or  on  the 
part  of  purchasers,  combining  to  prevent  competition  at  the 
bidding,  and  thus  to  buy  in  the  property  at  a  smaller  price  than 
such  a  competition  would  probably  secure,  have  been  held  illegal 
at  common  law,  and  there  are  many  decisions  to  that  effect. 

A  leading  case  is  Bexwell  v.  Christie,  1  Cowp.  395,  in  which 
Lord  Mansfield,  announcing  the  doctrine  of  the  court,  declared 
that  the  bidding  at  the  sale  by  the  owner  of  the  goods,  or  an- 
other on  his  behalf,  was  a  fraud  upon  the  contract  involved  in 
the  offer  of  the  article  at  auction,  that  it  should  go  to  the  highest 
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bidder.  This  was  in  an  action  bj  the  owner  against  the 
auctioneer,  for  selling  the  chattel  at  a  price  below  that  at  w^ich 
be  had  been  directed  to  sell. 

The  doctrine  was  confirmed  in  Edward  t.  CasUey  6  T.  B«  £42, 
and  has  frequently  been  recognized  as  law. 

In  Doolin  v.  Ward,  6  Johns.  194,  the  action  was  upon  a  con- 
tract between  the  parties,  that  one  of  them  should  buy  certain 
articles  about  to  be  sold  at  the  na^y-yard,  at  Brooklyn,  and  that 
the  parties  should  share  the  purchase  equally,  it  was  hel  1  by 
the  court,  that  the  contract  declared  on  was  Toid;  that  it  was 
against  public  policy,  and  tended  injuriously  to  afiEect  the  diar- 
acter  and  value  of  sales  at  auction. 

Wilbur  T.  Edw,  8  Johns.  444,  was  on  a  like  contract  fox  bid- 
ding off  a  job  upon  a  certain  road.  The  contract  was,  upon 
the  authority  of  Doolin  t.  Ward,  held  to  be  ''  a  nudum  pactum, 
and  a  fraud  upon  the  vendor." 

Mr.  Justice  Story,  Story's  Eq.  Jur.,  sec.  293,  asserts  the  ^^fC' 
trine  to  be  that  **  agreements,  whereby  parties  engage  not  to 
bid  against  each  other  at  a  public  auction,  especially  where  such 
auctions  are  directed  or  required  by  law,  as  in  sales  of  chattels 
or  other  property,  by  execution,  are  held  void,  for  they  are  un- 
conscientious and  against  the  public  policy,  and  have  a  tendency 
injuriously  to  affect  the  character  and  value  of  sales  at  public 
auction,  and  mislead  public  confidence.  They  operate  virtually 
as  a  fraud  upon  the  sale." 

It  is,  therefore,  a  well-settled  doctrine,  and  is  undoubtedly  a 
reasonable  one,  that  holds  to  be  illegal  and  frauduliant  a  com- 
bination of  parties  for  the  express  purpose  of  preventing  com- 
petition among  bidders  at  an  auction,  with  a  view  to  take 
advantage  of  such  a  state  of  things  for  their  own  benefit. 

It  is,  however,  a  different  thing  entirely  to  hold  that  where 
several  parties  desire,  for  any  reasonable  and  just  purpose,  to 
become  the  joint  purchasers  of  property  exposed  at  auction,  or 
to  become  interested  together  in  a  contract  so  exposed  for  the 
competition  of  bidders,  they  may  not  lawfully  employ  one  of 
their  number  to  act  in  behalf  of  the  whole,  and  to  bid  off  for 
their  benefit  the  property,  job,  or  contract  so  offered. 

Accordingly,  it  has  been  held  in  Massachusetts,  Phippen  v. 
SHckney,  3  Mete.  384,  upon  a  thorough  examination  of  the  cases, 
that  the  question  as  to  the  legality  of  such  associations  depended 
upon  the  circumstances  in  which  they  are  formed.  Mr.  Justice 
Dewey,  in  delivering  the  opinion  of  the  court,  observes:  "It 
seems  to  us,  after  some  consideration  of  this  question,  and  an 
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examination  of  ihe  adjudged  cases  bearing  upon  it,  that  we  oan 
not  judicially  declare  that  every  contract  between  two  or  more 
individuals,  in  which  it  may  be  stipulated  that  one  is  to  be  the 
purchaser  for  the  joint  benefit  of  himself  and  another,  and  that 
the  other  is  not  to  interfere  with  his  bidding,  shall,  when  at- 
tempted to  be  enforced  for  the  benefit  of  the  associates,  be  held 
Toid,  as  a  fraud  upon  the  rights  of  the  vendor,  and  as  against 
public  policy,  merely  because  he  who  seeks  to  enforce  the  con- 
tract, may  have  been  thereby  induced  to  abstain  from  bidding. 
Oases  may  readily  be  imagined,  and  indeed  are  of  frequent  oc- 
currence, in  sales  of  large  magnitude,  where  persons  do  thus 
unite,  and  are  thereby  enabled  to  become  purchasers,  when 
neither  of  them  could  otherwise  have  participated  in  the  bid- 
ding." 

The  conclusion  of  the  court  in  that  case  was  that  fraud  could 
not  be  presumed,  and  that  the  "paTty  who  would  avail  himself  of 
such  a  defense  must  first  establish  the  fact  by  a  verdict  of  the 
jury. 

We  are  of  the  opinion  that  such  is  the  only  just  and  tenable 
doctrine  on  the  subject.  The  intent,  and  otiier  circumstanoea 
Attending  the  consent  of  the  parties  to  the  arrangement  disclosed 
in  this  case,  must  settle  its  legal  character. 

The  act  of  congress  relating  to  the  subject,  and  to  which  our 
attention  has  been  directed,  seems  to  c-ontain  nothing  relating 
to  the  question  between  these  parties,  more  than  is  comprised  in 
the  general  principles  of  the  common  law.  It  prohibits  the 
postmaster  general  from  granting  contracts  to  such  as  shall  have 
-entered  into  "any  combination  to  prevent  the  making  of  aixj 
bid,"  or  who  shall  have  given  or  promised  to  give  any  consid- 
eration to  induce  others  not  to  bid. 

The  fair  construction  of  this  statute  seems  not  to  require  us 
to  consider  as  such  a  combination,  an  agreement  in  good  faith 
between  several,  that  one  should  bid  for  the  whole. 

The  case  must,  therefore,  stand  for  trial  upon  the  question  of 
the  alleged  fraud. 

Remanded  for  trial. 


Weld  v.  Sabin. 

[20  New  Hampibxbx,  633.] 
HOBTOAOBB   DiaCHAROINO   AN    ElDXB   MoRTOAOS    IS   SUBSTITUTKD   in  IIm 

plftoe  of  the  inoumbranoer,  and  may  treat  the  mortgage  as  if  aadgned  lo 
him,  and  enforce  the  lien. 
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Thb  opinion  states  the  facts. 
Leland,  for  the  petitioner. 
Gushing,  for  the  defendant. 

By  Court,  Gilohbist,  J.  It  appears  that  proceedings  were 
commenced  by  Sabin  against  the  petitioner  and  another,  under 
the  revised  statutes,  chapter  209,  providing  an  ''  action  against 
tenants. "  It  also  appears  that  the  defendants  in  the  process  suf- 
fered default  through  the  omission  of  one  of  them,  Daniel  Weld, 
jun.,  to  give  the  attention  to  the  matter  which  he  had  promised 
the  petitioner  to  give.  The  consequence  has  been  that  Sabin  has 
taken  out  his  writ  of  possession,  and  taken  possession  of  the 
land  by  means  of  it.  The  petitioner  having  thus,  through  mis- 
fortune, failed  to  have  a  hearing  of  his  cause,  brings  his  peti- 
tion to  this  court  for  a  review,  according  to  the  provisions  of 
ihe  revised  statutes,  chapter  192. 

Without  pausing  to  inquire  whether  this  is  such  a  case  as 
would  admit  of  relief  in  the  form  of  a  review,  to  which  form  of 
remedy  the  court  seem  to  be  limited  in  the  statute  referred  to: 
Dickinson  v.  Davis,  4  Mass.  520;  Borden  v.  Borden,  7  Id.  98 
[4  Am.  Dec.  32];  Stone  v.  Davis,  14  Id.  360;  Fope  v.  Fope,  4 
Pick.  129;  Smith  v.  McDaniel,  15  N.  H.  474;  we  shall  consider 
the  petitioner's  case  as  if  no  such  technical  difficulty  inter- 
vened. 

The  estate  in  regard  to  which  the  controversy  has  arisen  wai 
at  one  time  the  property  of  Moses  Weld  and  Daniel  Weld,  jun., 
subject  to  a  mortgage  which  had  been  made  to  the  petitioner 
and  his  wife,  to  secure  their  support  for  life.  Daniel  Weld, 
jun.,  and  Moses  Weld,  having  that  interest  in  the  farm  on  the 
tenth  day  of  January,  1835,  mortgaged  it  to  Chase  to  secure  a  sum 
of  money  which  he  advanced  to  them,  and  the  petitioner  joined 
in  that  mortgage.  Moses  Weld  soon  after  released  his  interest 
to  Daniel  Weld,  jun.,  who,  on  the  sixth  day  of  April,  1886, 
mortgaged  the  same  to  Sabin. 

On  the  eighth  of  March,  1845,  Sabin  paid  the  mortgage  which 
Ohase  held,  at  the  same  time  requesting  Chase  to  assign  it  to 
him,  which  Chase  declined  to  do,  and  executed  a  release  of  the 
premises,  as  advised  by  counsel.  A  question  is  made  as  to  what 
right  Sabin  acquired  by  the  act  of  paying  the  mortgage. 

It  is  perfectly  well  settled  that  when  a  mortgagee,  for  his  own 
protection,  discharges  an  elder  mortgage,  or  other  incumbrance, 
he  becomes  entitled  to  treat  such  mortgage  as  if  it  were  assigned 
to  him,  and  that  he  becomes  substituted  in  the  place  of  such  in^ 

Am.  Dwj,  Vot.  u-  — 
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cumbrancery  and  may  enforce  the  lien  accordingly:  Bobinson  y. 
LeavUt,  7  N.  H.  100;  Page  y.  Foster,  Id.  392. 

An  attempt  is  made  in  the  argument  to  distinguish  this  from 
ordinary  cases  in  which  the  rule  is  applicable,  by  the  fact,  that 
although  the  petitioner  joined  in  the  mortgage,  he  owed  no  part 
of  the  debt.  But  we  think  this  not  to  be  a  material  feature. 
The  mortgage  made  to  secure  the  debt  attends  it,  into  whose 
hands  soever  the  debt  passes,  whether  by  assignment  in  fact,  by 
intestacy,  or  by  force  of  the  equitable  principle  of  substitution 
which  has  been  referred  to;  and  by  this  is  meant  the  mortgage 
that  was  made,  and  not  a  mortgage  of  a  less  estate. 

The  rule  extends  as  well  to  mortgages  made  to  secure  debts 
other  than  those  of  the  mortgagor,  as  to  those  which  individuals 
make  to  secure  debts  contracted  by  themselves;  and  there  is  no 
difference  between  the  two  kinds,  nor  is  the  distinction  which 
has  been  taken  by  counsel  sustained  by  any  authority  to  which 
we  have  been  referred. 

Sabin,  therefore,  having,  by  paying  the  debt  due  to  Chase, 
acquired  his  rights  under  the  mortgage,  had  the  right  of  a  mort- 
gagee to  immediate  possession  of  the  premises  mortgaged;  and 
this  seems  to  be  all  that  he  has  acquired  by  the  default  of  the 
petitioner,  or  of  the  party  to  whom  he  intrusted  the  conduct  of 
his  defense. 

The  petition  does  not  suggest  that  he  had  a  defense  to  ibe 
process;  much  less  does  it  point  out  what  that  defense  is.  It 
states,  indeed,  that  the  mortgage  to  Chase  had  been  paid,  and 
that  the  petitioner's  title  was  better  than  that  which  Sabin 
acquired  under  the  mortgage  of  Daniel  Weld,  jun.,  to  him;  but 
the  payment  of  Chase's  mortgage  has  been  seen  to  be  merely 
equivalent  to  an  assignment  of  it  to  Sabin. 

Nothing  could  possibly  be  gained,  in  the  promotion  of  justice, 
by  granting  to  the  petitioner  a  review  upon  the  case  made.  It 
would,  perhaps,  afford  him  the  means  of  retaining  possession 
of  the  land  for  a  little  longer  time;  but  the  possession  clearly 
belongs  to  Sabin,  who,  without  violence,  fraud,  or  other  mis- 
conduct that  has  been  made  to  appear,  has  gained  the  possession* 

Petition  dismissed. 


Babtlett  V.  Peasleb. 

[20  New  Hampshzbb,  647.] 

OBAirr  OF  Pbtvilxos  to  Grind  Corn  does  not  Bind  tbe  Gbabtob  to  kee^ 
the  mill  in  repair  to  enable  the  grantee  to  do  bo,  bat  the  grantor  oui  not 
destroy  the  mill. 
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The  opinion  states  the  facts. 
H.  F.  French,  for  the  plaintiff. 
Amos  Tuck,  for  the  defendant. 

By  Court,  Qilchbist,  J.  On  the  thirteenth  day  of  September, 
1822,  Jacob  Peaslee,  deceased,  conveyed  to  the  plaintiff  certain 
lands,  in  the  description  of  which  a  certain  corn-mill  was  named 
in  the  deed,  and  after  the  description,  the  following  clause  is 
added:  *'Also,  a  privilege  for  the  said  Jonathan  Bartlett  to  grind 
all  his  own  com  in  the  above-mentioned  corn-mill." 

The  deceased  owned  the  mill  at  the  date  of  the  deed,  and  the 
defendant  holds  it  under  a  title  acquired  from  the'deceased  since 
the  execution  of  the  deed. 

The  plaintiff  enjoyed  his  right  to  grind  at  the  mill  till  the 
year  1841.  Since  that  time  the  mill  has  not  been  in  a  fit  condi* 
tion  for  use,  and  was  taken  down  by  the  defendant  in  1846» 
without  the  plaintiff's  consent. 

The  plaintiff  has  brought  case  against  the  defendant,  alleging 
that  on  the  first  day  of  January,  1843,  and  since,  the  defend- 
ant was  bound  to  keep  the  mill  in  good  and  sufficient  repair  for 
grinding  com,  but  neglected  to  do  so;  by  reason  of  which  the 
plaintiff  lost  the  benefit  of  his  privilege  to  grind  his  com. 

The  court  instructed  the  jury  that  if  the  mill,  when  it  was 
takcTi  down  by  the  defendant,  was  ruinous  through  his  neglect 
to  make  ordinary  and  proper  repairs,  he  was  liable  for  the  dam« 
age  suffered  by  the  plaintiff  in  the  loss  of  his  right  during  the 
period  mentioned  in  the  declaration. 

The  grant  to  the  plaintiff  was  of  a  right  to  grind  at  the  mill. 
The  grantor  had  no  right,  therefore,  to  destroy  the  mill.  He 
could  not,  nor  could  the  defendant,  claiming  under  him,  do  any- 
thing that  would  obstruct  the  plaintiff  in  the  enjoyment  of  the 
right  or  servitude  thus  created  upon  the  soil.  For  any  act  of 
that  nature,  or  attended  mth  such  necessary  consequences,  an 
action  on  the  case  would  lie  at  the  suit  of  the  party  disturbed. 

But  he  who  has  granted  an  easement  upon  his  own  land  is 
not  bound  to  do  more  than  to  abstain  from  acts  inconsistent 
with  its  proper  enjoyment,  unless  there  is  a  covenant  either  by 
express  terms,  or  by  implication  from  the  language  of  the  grant. 
If  I  grant  a  right  to  take  water  from  a  spring  upon  my  land,  T 
am  not  at  liberty  to  disturb  or  pollute  the  water,  but  I  am  not 
bound  to  keep  it  clear  and  in  a  condition  most  convenient  for 
the  grantee  to  use  it.  So,  if  I  grant  a  way,  I  can  not  obstruct 
it,  but  am  not  bound  to  keep  it  in  repair.     So  the  grant  of  a 
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watercourse  implies  a  covenant  by  the  grantor  not  to  disturb 
the  grantee  in  the  enjoyment  of  it:  Co.  Lit.  384  a,  n.  1;  Van* 
derkarr  v.  Vanderkarr,  11  Johns.  122;  4  Kent's  Com.  473. 

It  does  not  appear  that  the  plaintiff  has  not  enjoyed  his  grant 
to  the  full  extent  in  which  it  was  made  to  him.  The  right  to 
grind  com  in  a  mill  is  in  its  nature  determinable  with  the  exist- 
ence of  the  mill  itself.  It  is  like  a  right  to  enter  upon  the  soil 
for  a  purpose  not  requiring  its  exercise  after  a  limited  time. 
The  grantor  is  not  bound  to  preserve  the  mill  in  order  that  the 
grantee  may  have  the  utmost  benefit  from  his  grant. 

Even  supposing  such  a  duty  to  rest  upon  the  grantor,  by  rea- 
son of  a  covenant  implied  or  expressed,  many  questions  might 
be  presented  before  it  could  be  determined  that  the  present 
Action  might  be  maintained.  One  would  relate  to  the  form  of 
the  remedy;  another  would  be  whether  the  covenant  ran  with 
the  land. 

The  verdict  must  be  set  aside,  and  a  new  trial  granted. 


Wethebbee  v.  Mabsh. 

[20  Naw  Hampshibb,  661.] 

Plaiktiff's  Bad  Refutation  may  be  Shown  in  an  Action  fob  Slahdbr  in 

mitigation  of  damages. 
Mitigation  of  Damages  fob  Slanderous  Wobds. — Defendant  may  prow 

that  when  the  Blanderous  words  were  spoken  there  was  a  general  repoii 

current  to  the  same  effect  as  the  words  spoken. 

Case  for  slander.  The  declaration  alleged  that  defendant  had 
charged  plaintiff  with  having  burned  his  own  bams  for  the  in- 
surance on  them,  and  with  burning  the  bams  of  defend- 
ant. Plea,  general  issue.  Defendant  offered  to  prove,  in  miti- 
gation of  damages,  that  there  was  a  general  report  immediately 
after  the  barns  were  burned  that  plaintiff  had  set  fire  to  them 
himself;  and  further,  tiiat  plaintiff's  general  character  was  bad, 
and  that  his  reputation  was  that  of  an  incendiary  before  the 
buildings  were  burned.  The  evidence  was  admitted  against 
plaintiff's  objections.  The  jury  found  for  the  defendant  on  the 
counts  founded  upon  the  words  charging  the  plaintiff  with  hav- 
ing set  fire  to  his  own  buildings,  and  for  the  plaintiff  upon  ih« 
other  counts.     Plaintiff  appealed. 

Foster y  for  the  plaintiff. 

Sanderson,  for  the  defendant. 
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By  Court,  Gilchrist,  J.  In  action  on  tne  case  for  slander,  the 
plaintiff  seeks  to  recover  damages  for  the  wrong  inflicted  upon 
his  character  by  the  defendant's  words.  It  is  customary,  in 
declarations  for  slander,  to  allege  the  general  good  character  of 
the  plaintiff,  but  this  allegation  is  not  traversable. 

It  is,  however,  well  settled,  that  the  defendant  may,  in  miti- 
gation of  damages,  show  that  the  plaintiff's  character  was  pre- 
viously bad,  because  ''a  person  of  disparaged  fame  is  not  enti- 
tled to  the  same  measure  of  damages  for  any  particular  charge 
calculated  to  affect  reputation,  as  a  person  whose  character  was 
previously  unblemished;  and  because  a  character  of  the  first  de- 
scription is  not  susceptible  of  the  same  degree  of  injury  as  the 
other,  or  may  perhaps  be  so  bad  as  to  be  incapable  of  receiving 
injury:"  Lemos  v.  Snell,  6  N.  H.  413  [25  Am.  Dec.  468]. 

And  the  evidence  may  tend  either  to  establish  that  the  plaint- 
iff's character  is  generally  bad,  or  that  he  has  a  bad  reputation 
with  reference  to  the  kind  of  vice  imputed  in  the  alleged  slander. 
This  was  in  substance  remarked  in  the  case  cited,  and  the  re- 
mark appears  to  be  sutained  by  the  authorities  referred  to. 

In  Knobell  v.  Fuller,  Starkie  on  Slander,  cited  also  in  Peake's 
Ev.,  App.  xcii..  Eyre,  C.  J.,  said  that  he  had  always  understood 
that  in  actions  for  words,  the  defendant  might,  in  mitigation  of 
damages,  give  any  evidence  short  of  such  as  would  be  a  complete 
defense  to  the  action,  had  a  justification  been  pleaded;  and  he 
admitted  evidence  to  show  the  existence  of  strong  grounds  of 
suspicion  against  the  plaintiff.  The  libel  charged  him  with 
having  procured  money  from  the  friends  of  persons  convicted  of 
capital  offenses,  under  pretense  of  being  able  to  procure  their 
pardon. 

In  Newsam  v.  (7arr,  2  Stark.  69,  Mr.  Baron  Wood  said  that  in 
actions  for  slander,  evidence  that  the  plaintiff  was  a  person  of 
suspicious  character,  was  admissible  in  mitigation  of  damages. 
This  was  in  1817.  General  reports  have  been  admitted  in  miti- 
gation of  damages:  Mills  v.  Spencer,  Holt  N.  P.  583. 

In  Williams  v.  CaUender,  cited  in  a  note  to  Wyaii  v.  Oove^ 
Holt,  299,  Lord  EUenborough  said  that  the  defendant  might 
give  in  evidence  somewhat  of  the  real  character  of  the  plaintiff, 
to  show  that  it  was  not  unblemished. 

In V.  Moor,  1  Mau.  &  Sel.  284,  reports  that  the  plaintiff  has 

been  guilty  of  practices  similar  to  those  charged,  were  admitted, 
to  contradict  the  plaintiff's  allegation  that  he  was  of  good  fame, 
and  in  mitigation  of  damages.  This  was  upon  the  authority  of 
Earl  of  Leicester  v.  WaUer,  2  Gamp.  251,  reported  also  in  Stark. 
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d08.  The  point  there  decided  was  neaxly  the  same  involved  in 
the  present  case,  and  the  reasoning  of  the  chief  justice  appears 
to  conclude  the  question.  It  -was  an  action  for  a  libel,  which 
stated  that  the  plaintiff  had  been  charged  by  his  lady  with  the 
sanxe  offense  for  which  Lord  Audley  had  been  executed  in  the 
reign  of  Charles  I. 

The  defendant's  counsel,  at  the  trial  upon  the  general  issue, 
offered,  in  mitigation  of  damages,  to  prove  that  before  and  at 
the  time  of  the  publication  of  the  libel  it  was  generally  rumored 
that  such  a  charge  had  been  brought  against  the  plaintiff;  that 
there  was  a  general  suspicion  of  his  character  and  habits,  and 
that  his  relations  and  former  acquaintances  had,  in  consequence, 
ceased  to  visit  him. 

Sir  James  Mansfield,  chief  justice,  said  that ''  as  it  seems  to 
have  been  decided  in  several  cases  that  if  you  do  not  justify, 
you  may  give  in  evidence  anything  to  mitigate  the  damages, 
though  not  to  prove  the  crime  which  is  charged  in  the  libel,  I 
do  not  know  how  to  reject  these  witnesses.  Besides,  the  plaint- 
iff's declaration  says  that  he  had  always  preserved  a  good  char- 
acter in  society,  from  which  he  had  been  driven  by  the  insinua- 
tions in  the  libel.  Now  the  question  for  the  juiy  is,  whether 
the  plaintiff  actually  suffered  this  gravamen  or  not.  Evidence 
to  prove  that  his  character  was  in  as  bad  a  situation  before  as 
after  the  libel,  must,  therefore,  be  admitted." 

The  judge  instructed  the  jury  accordingly,  and  among  other 
things,  said,  that  "  it  did  not  matter  whether  the  reports  were 
well  or  ill  founded,  provided  they  got  into  many  men's  mouths." 
This  case  seems  to  have  been  followed  by  the  English  decisions: 

V.  Moor,  1  Mau.  &  Sel.  284;  East  v.  Chapman,  2  Car.  &  P. 

570;  Stevens  N.  P.  2578. 

The  principle,  however,  has  not  been  acknowledged  in  its  full 
extent  by  the  decisions  in  this  country,  and  its  application  has 
in  various  cases  been  denied:  Matson  v.  Buck,  5  Cow.  499; 
Wolcott  V.  Hall,  6  Mass.  514  [4  Am.  Dec.  173],  And  while  evi- 
dence of  the  plaintiff's  general  bad  character  is  admitted  in  ex- 
tenuation of  the  injury,  evidence  that  he  has  been  generally 
believed  guilty  of  the  offense  imputed  by  the  slander,  has  been 
rejected.  The  reason  assigned  is,  that  the  object  of  the  pros- 
ecution is  to  silence  such  slanders;  and  it  would  be  impossible  to 
accomplish  the  purpose  if  the  suit  could  be  defeated  by  merely 
proving  their  existence. 

But  the  evidence  is  admitted  only  in  mitigation  of  damages; 
and  if  in  point  of  fact  the  reputation  of  the  plaintiff  has  become 
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fixed  in  respect  to  the  crime  imputed  by  the  common  speech  of 
men,  before  the  utterance  of  the  words  complained  of,  it  is  ob- 
vious that  the  mischief  occasioned  by  them  is  less  than  if  they  had 
been  the  first  cause  of  the  general  suspicion,  and  had  in  any  just 
sense  given  birth  to  the  infamy  under  which  the  plaintiff  suffers. 

There  is  certainly  a  distinction  between  the  two  cases  which 
ought  to  be  recognized  in  favor  of  the  party  who  has  committed 
only  the  minor  offense  of  charging  a  crime  that  the  accused  has 
been  so  generally  believed  guilty  of,  that  he  has  suffered  but 
little  by  the  slander.  The  jury  alme  can  appreciate  that  differ- 
ence by  determining,  upon  the  evidence,  how  far  the  plaintiff 
had  been  sunk  in  infamy  before  the  weight  of  the  slander  com- 
plained of  was  added,  and  how  far  the  aspersions  cast  by  the 
defendant  have  deepened  the  infamy,  if  at  all. 

We  conclude,  therefore,  in  the  conflict  of  opinion,  which  has 
undoubtedly  existed  on  this  question,  that  the  better  reason  £9 
with  those  who  admit  the  evidence  to  go  to  the  jury,  to  show 
that  however  unable  the  defendant  has  been  to  prove  the  truth 
of  the  words  uttered,  yet  the  calumny  they  contain  is  one  under 
which  the  plaintiff  so  unquestionably  lay  before  they  were 
spoken,  that  less  damage  has  resulted  from  them  than  if  the 
reputation  which  they  aspersed  had  been  previously  pure. 

The  defendant  had  spoken  words  charging  the  plaintiff  with 
having  burned  his  buildings  and  the  buildings  of  others.  Now, 
if  before  these  words  were  spoken,  it  had  been  generally  re- 
ported and  believed  that  the  plaintiff  had  committed  those  acts, 
still,  if  the  words  were  untrue,  they  were  unjustifiable.  But 
to  say  that  they  did  the  plaintiff  as  much  damage  as  if  they  had 
first  caused  the  belief  or  suspicion  of  his  guilt,  would  seem  to 
confound  a  plain  and  recognized  distinction. 

How  generally  this  belief  prevailed,  how  firmly  it  was  founded 
in  the  common  mind,  and  to  what  extent  it  excused  or  palliated 
the  conduct  of  the  defendant,  were  questions  for  the  jury  to  en- 
tertain, and  were  proper  subjects  for  their  consideration  in  as- 
sessing damages,  or  determining  whether  any  had  been  sustained. 

We  think,  therefore,  that  the  evidence  was  properly  admitted, 
and  that  there  must  be  judgment  on  the  verdict. 

EviBENCK  OF  Plaintiff's  Gkneral  Bad  Characteb  in  Libel  is  admis- 
sible in  mitigation  of  damages  under  the  general  issue,  though  justification 
b  pleaded:  Stone  v.  Vameyy  C^O  Am.  Dec.  762;  Sanders  v.  Joknso^f  36  Id. 
€64,  and  note  569;  Morekead  y.  Jones,  Id.  600. 

£%1DENCE  OF  Prior  Keforts  of  Similar  Nature  to  words  spoken  art 
admissible  in  mitigation  of  damages:  See  Sander$  y.  JohfiMm^  36  Am.  Deo. 
Ml,  and  note  569,  where  prior  cases  are  collected. 
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State  v.  Cooper. 

[2  Zabbz»kzb,  63.] 

Fboocbino  Abortion  with  CoNSEirr  of  thx  Mothxb  of  the  child  li  nol 
an  indictable  offense  at  the  common  law,  nnless  at  the  time  the  mother 
is  quick  with  child. 

Attkmft  to  Pbocxtkb  Abortion,  where  the  woman  is  not  quick  with  child^ 
is  not  indictable  if  made  with  her  consent. 

Attempt  to  Progurb  Abortion,  Made  without  Consent  of  the  womant 
is  indictable  as  an  aggravated  assault,  although  she  be  not  at  the  time 
quick  with  child.  The  assault  is  against  the  person  of  the  mother,  and 
is  presumed  to  be  without  her  consent. 

BZPRBSSIONS   "QXTICX  WITH  ChILD"  AND  "WITH    QUIOX  GhILD"  ABB  STN 

ONTMOUS,  and  there  is  no  foundation  in  law  for  any  distinction  between 
theoL 
For  Purfobb  ov  Punibhino  Destruction  aw  Child,  the  law  reoQgniiet  it 
as  a  living  being  only  after  it  quickens  or  stirs  in  the  womb. 

IsDioinfENT.    The  facts  appear  from  the  opinion. 

Scqfield  and  the  aitomey  general,  for  the  state. 

Whelpley,  for  the  defendant. 

By  Court,  Greek,  0.  J.    The  only  point  reserved,  and  sab- 

mitted  for  the  opinion  of  this  court,  is  whether  an  attempt  to 
procure  an  abortion,  the  mother  not  being  quick  with  child,  is 
an  indictable  offense  at  the  common  law.  It  may  simplify  the 
inquiry  to  consider  whether  the  procuring  an  abortion  under 
such  circumstances  constitutes  a  crime.  If  the  character  of  the 
act  itself,  when  accomplished,  be  clearly  ascertained,  we  shall 
be  enabled  with  more  certainty  to  decide  upon  the  character  of 
a  mere  attempt  to  commit  the  act. 
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Is,  then,  the  procuring  of  an  aboriion,  either  by  means  of 
potions  or  of  an  operation  used  by  the  mother  herself,  or  by  an- 
other with  her  consent,  an  indictable  offense  at  the  common 
law,  unless  the  mother  be  quick  with  child? 

Undoubtedly  the  commission  of  such  an  act  without  the  con- 
sent of  the  mother  is  indictable,  as  an  assault  upon  the  mother. 
The  indictment  in  this  case,  charging,  as  it  does  in  one  count, 
that  the  defendant  assaulted  the  mother  and  administered  the 
potions,  and  in  the  other,  that  he  made  the  assault  and  used 
Tiolence  to  procure  an  abortion,  is  clearly  good,  and  the  court 
were  right  in  refusing  to  quash.  The  indictment  charges  an 
assault  with  circuo^istances  of  aggravation.  The  offense  charged 
is  against  the  person  of  the  mother,  and  is  presumed  to  be,  as 
in  all  other  cases  of  assault,  without  her  consent. 

But  when  no  assault  is  alleged  or  proved,  where  the  act  is 
done  by  the  mother  herself  or  with  her  assent,  a  very  different 
question  is  presented.  It  was  insisted,  indeed,  upon  the  argu- 
ment, that  the  assent  of  the  mother  was  null;  that  the  offense 
was  of  so  high  a  nature  that  no  assent  of  hers  could  purge  its 
criminality.  But  this,  it  is  obvious,  is  begging  the  question. 
The  charge  of  assault,  of  an  offense  against  the  person  of  the 
mother,  is  clearly  purged  of  criminality  by  her  assent.  The 
ingredient  which,  according  to  the  argument,  gives  character  to 
the  offense,  and  takes  away  the  power  of  the  mother  to  consent, 
is  the  attempt  to  procure  abortion,  which  it  is  alleged  is  an 
offense  against  the  person  of  the  child.  But  the  very  point  of 
inquiry  is,  whether  that  be  at  all  an  offense  or  not,  and  whether 
the  child  be  in  esae,  so  that  any  crime  can  be  committed  against 
its  person. 

In  regard  to  offenses  against  the  person  of  the  child,  a  dis- 
tinction is  well  settled  between  its  condition  before  and  after  its 
birth.  Thus,  it  is  not  murder  to  kill  a  child  before  it  be  bom, 
even  though  it  be  killed  in  the  very  process  of  delivery:  Hale's 
P.  C.  433. 

There  appears  to  be  at  the  common  law  a  distinction  equally 
well  settled  between  the  condition  of  the  child  before  and  after 
the  mother  is  quick.  "Life,"  says  Blackstone,  ''begins,  in 
contemplation  of  law,  as  soon  as  an  infant  is  able  to  stir  in  the 
mother's  womb:"  1  Bla.  Com.  129. 

It  is  not  material  whether,  speaking  with  physiological  accu- 
racy, life  may  be  said  to  commence  at  the  moment  of  quicken- 
ing, or  at  the  moment  of  conception,  or  at  some  intervening 
period.    In  contemplation  of  law,  life  commences  at  the  mo- 
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tnent  of  quickeuing,  at  that  moment  when  the  embryo  gives 
the  first  physical  proof  of  life,  no  matter  when  it  first  re« 
eeived  it. 

The  offense  of  procuring  an  abortion  seems,  by  the  ancient 
<;ommon-law  writers,  to  be  treated  only  as  an  offense  against 
life.  Thus  Coke  says:  ''  If  a  woman  be  quick  with  child,  and 
by  a  potion  or  otherwise  killeth  it  in  her  womb,  or  if  a  man  beat 
her  whereby  the  child  dieth  in  her  body,  and  she  is  delivered, 
this  is  a  great  misprision,  but  no  murder:"  3  Inst.  50.  It  was 
Anciently  holden  that  the  causing  of  an  abortion  by  giving  a 
potion  to,  or  striking  a  woman  big  with  child,  was  murder;  but 
at  this  day  it  is  said  to  be  a  great  misprision  only,  and  not  mur- 
der, unless  the  child  be  bom  alive,  and  die  thereof:  1  Hawk.,  b. 
1,  c.  31,  sec.  16. 

If  a  woman  be  quick  or  great  with  child,  if  she  take,  or  an- 
other give  her  any  potion  to  make  an  abortion,  or  if  a  man  strike 
her,  whereby  the  child  within  her  is  killed,  it  is  not  murder  nor 
manslaughter  by  the  law  of  England,  because  it  is  not  yet  in 
rerum  naiurcB,  though  it  be  a  great  crime :  1  Hale's  P.  C.  433.  If 
a  woman  be  quick  with  child,  and  by  a  potion  or  otherwise  killeth 
it' in  her  womb,  or  if  any  one  beat  her  whereby  the  child  died  in 
her  body,  and  she  is  delivered  of  a  dead  child,  this,  though  not 
murder,  was  by  the  ancient  law  homicide  or  manslaughter.  But 
the  modem  law  doth  not  look  upon  this  offense  in  quite  so 
atrocious  a  light,  but  merely  as  a  heinous  misdemeanor:  1  Bla. 
Com.  129. 

In  two  of  these  authorities  (Hale  and  Hawkins)  the  term 
**  big  "  or  *'  great"  is  obviously  used  as  tantamount  to  "  quick." 
In  all  of  them,  the  authors  are  treating  of  the  crime  of  murder, 
of  the  offense  against  human  life;  and  they  distinguish  between 
the  destruction  of  the  life  of  the  infant  before  and  after  birth. 
There  is  in  none  of  them  a  reference  to  the  mere  procuring  of  an 
abortion  by  the  destruction  of  a  foetus  unquickened,  as  a  crime 
against  the  person  or  against  God  and  religion.  Abortion,  as  a 
crime,  is  to  be  found  only  in  modem  treatises  and  in  modem 
statutes.  No  trace  of  it  is  to  be  found  in  the  ancient  common-law 
writers.  Bracton ,  indeed ,  uses  language  which  at  first  view  might 
«eem  to  favor  a  different  conclusion.  He  says:  "Si  aliquis, 
mulierem  pregnaniem  perciisserU,  vel  ei  venerium  dederit,  per  quod 
fecerit  abortionem^  si  puerperiem  jamformcUum  fuerU,  et  maxirM 
Manimaiumy/acUhomicidum:"  Brae,  lib.  3,  c.  21. 

He  is  treating,  however,  of  the  crime  of  homicide,  and  it  is 
perfectly  certain,  by  the  unanimous  concun*ence  of  all  the  au<^ 
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ihorities,  that  that  offense  could  not  be  committed  "inless  the 
'•hild  had  q-jdckened. 

Zc  far  od  my  researches  have  gone,  I  have  found  no  precedent, 
no  authority,  nor  even  a  dictum  (prior  to  Lord  Ellenborough's 
act,  43  Geo.  HE.,  c.  68),  which  recognizes  the  mere  procuring 
of  an  abortion  as  a  crime  known  to  the  law. 

Inhere  is  a  precedent  in  3  Ch.  Cr.  L.  667,  which  has  been 
frequently  referred  to  in  support  of  the  principle,  that  an  at- 
tempt to  procure  an  abortion  was  a  crime  at  the  common  law. 
Properly  considered,  however,  it  is  rather  an  authority  the  other 
way.  It  charges,  in  each  of  its  counts,  an  assault  by  the  de- 
fendant upon  the  mother;  it  is,  indeed,  a  mere  indictment  for 
an  assault  with  circumstances  of  aggravation.  It  contains  no 
count  for  the  mere  procuring  of  an  abortion,  or  for  an  attempt 
to  commit  the  offense;  thus  affording  a  strong  indication  that 
the  pleader  deemed  some  other  ingredient  necessary  to  con- 
stitute a  crime.  It  has  been  well  observed,  moreover,  that  the 
indictment  contains  averments,  which  if  not  directly,  yet  by 
necessary  or  fair  implication,  show  that  the  child  had  quickened. 
It  is  remarkable,  too,  that  this  indictment  was  drawn  at  trinity 
term,  42  Geo.  III.  The  next  year  Lord  EUenborough's  act  was 
passed,  declaring  the  procuring  of  an  abortion,  though  the 
mother  be  not  quick  with  child,  a  felony.  It  seems  not  improb- 
able that  a  supposed  defect  in  the  law,  in  the  very  particular 
now  under  consideration,  led  to  the  passing  of  the  act. 

The  distinction,  thus  clearly  recognized  in  the  ancient  law, 
between  the  condition  of  the  child,  and  the  consequent  crim- 
inality of  an  act  tending  to  its  destruction,  before  and  after 
quickening,  has  been  fully  recognized  by  the  earlier  legislation 
upon  the  subject.  Thus  the  statute  of  43  Geo.  III.,  makes  it  a 
capital  offense  to  cause  the  miscarriage  of  a  woman  quick  with 
child,  and  a  felony  of  a  mitigated  character  to  cause  a  miscar* 
riage  before  the  quickening. 

The  earlier  legislation  in  this  country  upon  the  subject  re- 
cognizes the  same  distinction:  2  R.  S.,  N.  Y.,  1829,  661,  38,  9; 
694,  sec.  21;  R.  S.,  Ohio,  1804,  252;  R.  S.,  Conn.,  1838, 146, 
sec.  16.  It  is  only  in  very  recent  statutes  that  the  distinction 
has  been  abolished. 

By  the  laws  of  most  countries,  this  crime  is  punished  with 
more  severity  if  committed  after  the  quickening,  than  before. 
The  Roman  penal  code  made  the  same  distinction:  Male's  Jur. 
Ifed.  113. 

It  is  true  that,  for  certain  civil  purposes,  the  law  regards  an 
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infant  as  in  being  from  the  time  of  conception,  yet  it  seems  no- 
where to  regard  it  as  in  life,  or  to  Lave  respect  to  its  preservation 
as  a  living  being.  So,  if  the  mother  be  convicted  of  a  capital 
offense,  the  mere  fact  of  pregnancy  is  of  no  avail  to  stay  execu- 
tion of  the  sentence  of  death.  It  is  only  when  the  mother  is 
found  "  quick  with  child  "  that  the  sentence  is  respited  till  after 
delivery:  4  Bla.  Com.  395. 

In  a  modem  case,  a  distinction  was  taken  by  a  learned  judge 
upon  the  circuit,  between  the  terms  ''quick  with  child"  and 
''  with  quick  child,"  and  it  was  said  that  the  former  term  means 
simply  having  conceived:  Regina  v.  Wycherley,  8  Car.  &  P.  262. 
There  is  no  foundation  whatever  in  law  for  this  distinction. 
The  ancient  authorities  show  clearly  that  the  terms  are  synony- 
mous, both  importing  that  the  child  had  quickened  in  the  womb, 
and  that  the  period  had  arrived  when  the  life  of  the  infant,  in 
contemplation  of  law,  had  commenced:  Sarah  Bayni(m's  Caae^ 
14  St.  Tr.  634;  1  Hale's  P.  C.  368;  4  Bla.  Com.  395. 

In  England  there  does  not  appear  to  have  been  any  adjudica- 
tion upon  the  point  now  under  consideration.  But  the  supreme 
court  of  Massachusetts  have  decided  that  the  procuring  of  an 
abortion,  unless  the  mother  be  quick  with  child,  is  not  an  in- 
dictable offense  at  the  common  law:  Commonwealth  v.  Parker,  9 
Mete.  263  [43  Am.  Dec.  396];  Gommonwealth  v.  Bangs,  9  Mass. 
888. 

Two  modem  elementary  writers  upon  criminal  law,  of  ac- 
knowledged reputation,  have  given  some  countenance  to  the 
idea,  that  the  mere  attempt  to  procure  an  abortion  is  an  indict- 
able offense  at  the  common  law:  1  Buss,  on  Cr.  540;  Rose.  Cr. 
Ev.  190.  Neither  of  them,  however,  states  the  principle  with 
confidence,  nor  distinguishes  between  the  condition  of  the  child 
before  and  after  quickening.  Both  refer  to  the  precedent  in 
Chitty's  Criminal  Law  as  the  only  authority  for  the  proposition. 
That  precedent,  as  has  been  seen,  does  not  support  the  doctrine: 
See,  also,  1  Lewis'  Cr.  L.  1,  note  b. 

In  a  recent  American  treatise  upon  criminal  law,  the  proposi- 
tion that  the  procuring  of  an  abortion  was  indictable  at  the 
common  law,  had  been  stated,  and  advocated  with  much  learn- 
ing: Whart.  Cr.  L.  308;  Whart.  Prec.  108.  The  only  direct 
authority  cited  in  support  of  the  doctrine,  is  the  case  of  The 
CommonweaUh  v.  Demain,  decided  by  the  supreme  court  of 
Pennsylvania,  at  Januaiy  term,  1846,  and  reported  in  6  Pa.  L. 
J.  29.  Although  in  that  case  the  point  appears  to  have  been 
elaborately  argued  by  counsel,  it  does  not  appear  to  have  beeo 
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decided  by  the  court.  On  the  contrary,  the  court  are  reported 
as  declaring  that  the  indictment  before  them  sufficiently  averred 
that  the  party  injured  was  pregnant  and  quick  with  child,  which 
was  destroyed  and  killed.  The  obvious  inference  would  seem 
to  be,  that  the  court  regarded  the  fact  that  the  child  was  quick 
{either  by  direct  averment  or  necessary  implication)  as  essential 
to  the  validity  of  the  indictment.  It  is  difficult  to  perceive  how 
the  court  could,  in  any  aspect  of  that  case,  have  sustained  the 
demurrer.  The  indictment  (like  the  precedent  in  Chitty) 
charged  that  the  defendant  committed  an  assault  upon  the 
woman,  and  was  clearly  a  good  indictment  at  common  law.  , 

We  are  of  the  opinion  that  the  procuring  of  an  abortion  by 
the  mother,  or  by  another  with  her  assent,  unless  the  mother  be 
quick  with  child,  is  not  an  indictable  offense  at  the  common 
law,  and  consequently  that  the  mere  attempt  to  commit  the  act 
is  not  indictable.  There  is  neither  precedent  nor  authority  to 
support  it.  If  the  good  of  society  requires  that  the  evil  should 
be  suppressed  by  penal  inflictions,  it  is  far  better  that  it  should 
be  done  by  legislative  enactments  than  that  courts  should,  by 
judicial  construction,  extend  the  penal  code  or  multiply  the 
objects  of  criminal  punishment.  We  deem  it  unwise  upon  this 
subject  to  occupy  debatable  ground.  A  reasonable  doubt 
should  be  resolved  in  favor  of  the  accused. 

This  indictment  is  valid;  but  if  upon  the  trial  it  appears  that 
the  means  used  to  procure  the  abortion  were  used  with  the  con- 
sent of  the  mother,  the  defendant  must  be  acquitted. 

IUhdolph  and  OanEN,  JJ.,  concurred. 

Abobtion,  Pkbvosmiko  Operation  to  Pboduok,  is  not  Indictabu  a% 
common  law,  if  done  with  the  woman's  oonaent,  nnlem  she  is  quick  with 
obild:  CommonwtaUh  v.  Parker ,  43  Am.  Deo.  396. 

The  pbingipal  case  is  ketebbed  to  in  8taU  v.  Otdiche^  14  Vroom,  89, 
where  it  is  said  that  the  act  of  March  1,  1849,  was  passed  to  remedy  an  ad- 
judged defect  in  the  law  of  New  Jersey,  that  to  cause  or  procure  an  abortion 
before  the  child  is  quick  was  not  a  criminal  offense  at  common  law  or  by  any 
■tfttute  of  that  state. 
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[2  ZABBinoa,  117.] 

Will  can  not  be  Set  Aside  bt  Coubt  because  of  its  disapprobation  ot 
the  motive  that  actuated  the  testator,  or  of  the  disposition  that  he  makes 
of  his  property,  \piless  there  is,  not  merely  in  the  motives,  but  in  the 
aetoal  disposition,  something  whioh  is  against  good  morals  or  againal 
pc;blio  policy. 
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Where  Condition  Subsequent  in  Devise  or  Lands  is  Bad,  the  estate 
deTised  is  discharged  of  the  condition,  and  is  absolute  in  the  first  taker. 

Insaioty  of  Testatoe,  if  Relied  upon  to  Defeat  Will,  roust  be  proved. 

Pabtial  Insanity  of  Testatob  mat  Invalidate  Will  which  is  proved  to 
have  been  the  direct  result  of  such  insanity.  But  where  the  facts  of  the 
case  are  sufficient  to  account  for  the  motives  of  the  testator  in  making 
the  disposition  of  his  property  that  he  does,  there  is  no  reason  for  re- 
BOiting  to  the  explanation  of  monomania  or  any  other  form  of  insanity. 

Influence  Acx)uibed  oveb  Testator  by  Kind  Offices,  or  even  by  per* 
saaaion  unconnected  with  fraud  or  contrivance,  is  not  such  undue  influ* 
enoe  as  will  invalidate  a  wilL 

EnsoTXENT  to  recover  certain  lands.  The  lessors  of  the 
plaintiff  claimed  title  as  the  heirs  at  law  of  Thomas  Gibbons. 
The  defendant,  William  Gibbons,  claimed  title  under  the  will 
of  said  Thomas  Gibbons.  The  jury  rendered  a  verdict  for  the 
defendant,  and  a  rule  nisi  was  obtained  to  set  aside  the  Terdict 
and  for  a  new  trial.     The  other  facts  appear  from  the  opinion. 

W,  Pennington  and  Horjiblower,  for  the  plaintiff. 
Vroom  and  Wood,  for  the  defendant. 

By  Court,  Cabpenteb,  J.  The  amount,  directly  or  indirectly, 
involved  in  the  present  controversy,  rather  than  any  intrinsio 
difficulty  in  the  questions  raised,  has  given  importance  to  the 
argument  of  this  cause.  A  new  trial  is  sought,  chiefly  on  the 
ground  of  misdirection,  partly  in  regard  to  matters  apparent 
on  the  face  of  the  will,  and  partly  matters  extrinsic,  arising  in 
the  course  of  the  trial. 

1.  I  shall  first  make  some  remarks  upon  the  construction  of 
the  will,  remarks  which  I  intend  to  apply  only  to  the  character 
and  validity  of  the  disposition  of  the  real  estate  in  this  state.  I 
shall  look  for  the  legal  character  of  that  disposition,  not  in  the 
motives  and  feelings  which  actuated  the  testator,  but  in  the  na* 
ture  of  the  disposition  itself.  That  the  will  was  the  offspring 
of  an  immoral  and  irreligious  state  of  feeling;  that  the  motives 
which  led  to  it  were  uncharitable,  antichristian,  or  even  impious, 
according  to  my  judgment,  can  have  no  effect  on  this  branch  of 
the  inquiry.  What,  then,  was  the  disposition  made  by  the  tes- 
tator? 

In  the  first  place,  he  devises  certain  enumerated  estates, 
among  them  the  premises  in  controversy,  to  William  Gibbons, 
his  heirs  and  assigns  forever,  and  adds,  that  in  case  William 
Gibbons  should  die  without  lawful  issue,  the  said  estates  should 
go  over  to  certain  specified  religious  and  charitable  institutions. 
It  is  not  necessary  to  inquire  whether  these  words,  standing 
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alone,  would  or  would  not  create  an  estate  tail.  They  do  not 
stand  alone,  but  are  qualified  and  controlled  by  subsequent  dis- 
positions in  the  will.  The  testator  then  adds  these  words  to  the 
clause  already  referred  to: 

*•  I  do  hereby  mean  and  intend  that  all  the  property,  real  and 
personal,  given,  devised,  and  bequeathed  to  my  said  son,  shall  by 
no  casualty  in  this  life  go  to  John  M.  Trumbull,  or  all  or  any  of 
his  children,  or  one  or  more  of  their  or  either  of  their  descend- 
ants." And  in  the  subsequent  clauses  he  attempts  to  carry  this 
declared  intention  into  effect.  In  a  succeeding  clause,  other 
estates  are  also  given  to  William  Gibbons,  his  heirs  and  assigns 
forever,  with  a  limitation  over  in  case  of  his  death  without  issue 
or  without  iftich  will  as  would  exclude  Trumbull  and  his  family 
from  the  enjoyment  of  any  part  of  his  estate.  But  the  condi- 
tions attempted  to  be  imposed  are  all  to  be  found  in  a  subse- 
quent clause  of  the  vrill,  which,  therefore,  it  will  only  be  neces- 
sary for  me  further  to  recite: ''  And  my  said  estates,  in  the  states 
of  Georgia,  New  Jersey,  South  Carolina,  and  New  York,  are 
given,  devised,  and  bequeathed  to  my  said  son,  William  Gib- 
bons, upon  the  following  further  conditions,  that  is  to  say:  if 
he  should  die  without  any  lawful  issue  and  without  making  a 
last  will  and  testament,  or  if  he  should  make  a  last  vdll  and  tes« 
tament,  and  thereby  devise  and  bequeath  any  part  of  my  estate 
devised  and  bequeathed  to  him,  etc.,  to  John  M.  Trumbull  or 
to  his  children,  etc.,  or  their  or  either  of  their  descendants,  or 
to  any  person  in  trust  for  all  or  either  of  them,  or  any  part  of 
the  proceeds,  or  as  a  part  of  his  estate  while  in  my  possession; 
or  if  it  shall  appear  after  his  death  that  my  said  son,  William 
Gibbons,  had,  in  any  period  of  his  life  after  this  date,  given  any 
property  of  any  kind,  or  money  arising  from  what  funds  or 
source  it  may  (even  if  it  should  be  from  property  I  have  already 
given  my  said  son),  to  the  said  John  M.  Trumbull,  or  either  of 
his  children  or  descendants,  then  and  in  any  such  case  the 
estate,  by  this,  my  vdll,  devised  and  given  to  my  said  son, 
shall  go  to  the  public  uses  hereinbefore  expressed,  and  not  pass 
by  any  such  deeds  or  testamentary  dispositions."  To  which 
clause  the  testator  added  a  most  extraordinary  prayer  for  suc- 
cess in  this  unnatural  exclusion. 

These  limitations  and  conditions,  so  attempted  to  be  imposed 
on  the  principal  devisee,  and  which  are  drawn  in  question  in 
the  present  controversy,  stripped  of  the  peculiar  phraseology 
with  which  the  testator  has  chosen  to  invest  them,  I  think  will 
be  found  to  be  substantially  the  following:  If  William  Gibbons 
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fibould  die  mthout  lawful  issue  and  without  will,  or  if  he  should 
make  a  last  will,  and  give  or  devise  any  part  of  the  estate  de^ 
rived  from  the  testator  to  John  M.  Trumbull,  or  any  of  his 
descendants,  or  if  it  should  appear,  after  the  death  of  William 
Gibbons,  that  he  had  ever  so  given  any  of  such  estate,  or 
any  part  of  the  proceeds  thereof  (or  indeed  funds  arising  from 
any  source),  that  then  the  estate  should  go  over  to  the  charities 
specified  in  the  will.  It  is  to  be  seen  whether  this  devise  gives 
any  estate  known  in  the  law,  whether  the  conditions  annexed 
are  unlawful,  and,  if  so,  whether  they  avoid  the  primary  estate, 
or  whether  the  whole  disposition  is  void,  because  against  sound 
morals  and  against  sound  policy. 

The  position  taken  by  the  defendant's  coun^l  is  clearly 
sound,  that  no  court  will  attempt  to  set  aside  a  will  on  account 
of  its  disapprobation,  however  strong,  of  the  motives  that  actu- 
ated the  testator,  or  of  the  disposition  made  by  him.  The  power 
of  disposition  belongs  equally  to  the  good  and  to  the  bad,  and 
wills  can  not  be  set  aside  merely  because  unequal  or  unjust.  If 
capacity,  formal  execution,  and  volition  appear,  the  will  of  the 
most  impious  man  must  stand,  unless  there  is  something,  not  in 
the  motives  which  led  to  the  disposition,  but  in  the  actual  dispo- 
sition, against  good  morals  or  against  public  policy.  It  may  be 
harsh  and  severe,  it  may  be  extremely  cruel,  under  some  circum- 
stances, to  disinherit  one  child,  and  to  bestow  the  whole  estate 
upon  another,  but  if  the  testator  be  of  disposing  mind  and 
memory,  and  duly  execute  such  will  in  the  forms  prescribed  by 
law,  no  court  can  interfere.  If  this  will,  or  any  of  the  devises 
contained  in  the  will,  be  void,  it  must  be  on  other  grounds  than 
those  to  which  I  have  referred. 

When  a  devise  over  depends  upon  a  definite  failure  of  issue, 
an  estate  in  fee  with  an  executory  devise  over  is  created,  but 
when  such  devise  over  is  made  to  depend  upon  an  indefinite 
failure  of  issue,  it  becomes  a  contingent  remainder  limited  on 
an  estate  tail.  That  a  definite  failure  of  issue  is  here  meant  is 
very  clear,  the  dying  without  issue  being  connected  with  the 
further  contingency  of  dying  without  making  a  last  will.  There 
is  a  strong  analogy  between  this  limitation  and  one  lately  under 
the  consideration  of  this  court,  in  the  case  of  ArmHtrong  v.  Kent, 
1  2jab.  509.  In  that  case,  after  words  of  disposition,  which, 
standing  alone,  would  have  carried  a  fee,  the  testator  added  a 
limitation  over,  in  case  the  first  taker  di^d  without  heirs  and 
intestate.  The  court  held  that  a  power  of  disposition  by  will 
was  implied;  that  such  power  of  disposition  was  inconsistent 
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with,  and  defeated  the  limitation  oyer,  and  that  conBequently 
the  estate  was  absolute  in  the  first  taker.  See,  also,  CtUhberi 
V.  Furrier,  1  Jac.  416;  Oreen  v.  Harvey,  1  Hare,  428;  4  Kent's 
Com.  270  el  weq.  If  the  language  of  this  "will  comes  within  the 
case  of  Armstrong  y.  Kent,  the  limitation  over  in  such  case  wUl 
not  be  good  by  way  of  executory  devise.  If  it  were  simply  m 
ease  of  dying  without  issue  and  without  will,  in  such  case,  the 
limitation  over  not  being  good,  the  first  estate  would  become 
absolute.  But  this  phraseology  is  coupled  with  the  further 
conditions  which  are  attempted  to  be  imposed.  The  power  <rf 
disposition  by  will  is  not  absolute;  but  there  is  this  further 
condition  annexed,  that  if  the  devisee  should  in  any  way  give 
any  part  of  any  property  derived  from  the  testator  to  Trumbull, 
or  to  any  of  his  family,  the  estate  should  be  forfeited  and  go 
over.  Whether  good  or  bad,  this  is  a  condition  subsequent  in 
its  vexy  nature.  It  is  a  condition  to  defeat  the  estate  given, 
and  not  one  upon  which  the  estate  was  to  vest.  If  a  condi- 
tional limitation  because  an  estate  is  limited  over  on  the  breach 
of  the  condition,  still  the  limitation  over  was  intended  to  take 
effect  only  on  a  contingency,  which  must  happen,  if  at  all,  sub- 
sequently to  the  vesting  of  the  primaiy  estate.  If,  then,  the 
condition  be  bad,  the  estate  is  discharged  of  the  condition,  and 
is  absolute  in  the  first  taker. 

It  has,  however,  been  urged  by  the  defendant's  counsel  that 
the  condition  is  one  simply  in  restraint  of  alienation  to  a  partic- 
ular person  and  to  his  heirs,  and  that  such  condition  is  good. 
It  is  not  necessary  for  the  present  purpose  to  settle  whether  the 
condition  be  good  or  bad.  The  present  case,  perhaps,  goes 
much  further  than  any  case  cited  on  the  argument,  being  an 
attempt,  not  merely  to  restrain  alienation  by  grant  or  devise  to 
Trdmbull  or  his  heirs,  but  to  shut  out  one  branch  of  the  testa- 
tor's descendants  from  the  possibility  of  receiving  aid  from  the 
devisee,  whatever  might  be  their  necessity  or  the  urgency  of 
their  distress.  The  testator  makes  it  a  condition  that  if  the 
devisee  should  give  any  property  of  any  kind,  or  money  arising 
from  any  source,  to  Trumbull  or  any  of  his  descendants,  then 
the  estates  should  go  over.  Such  condition  might  well  be  held 
bad  without  infringing  the  generally  received  rule  as  to  partial 
restraints  or  alienation;  but,  as  I  have  already  said,  it  is  not 
Aeceesaxy  to  consider  or  to  settle  the  question.  Suppose  the 
conditions  to  be  declared  bad  as  cordra  h<mo9  mores,  as  an  attempt 
to  impose  an  uncharitable,  unchristian  restraint  upon  the  devisee, 
•till  the  primary  devise  would  not  faU;  it  would  be  simply  dis- 
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ohatged  of  the  condition,  and  rendered  absolute.  The  author- 
ities are  olear,  and  further  discussion  on  this  point  seems  unneces- 
sary. 

2.  But  it  has  been  nrged  with  great  earnestness,  on  the  side 
of  the  lessors  of  the  plaintiff,  that  there  was  hallucination  of 
mind  on  the  part  of  the  testator  towards  Trumbull  and  his  fam« 
ily,  a  causeless  and  imwarrantable  dislike  amounting  to  mono- 
mania, and  that  this  state  of  feeling  was  caused,  or  at  any  rate 
practiced  on  by  the  son,  who  thus  obtained  the  disposition  in 
his  own  favor. 

Every  person  is  presumed  to  be  of  sound  mind  until  the  con- 
trary is  proved;  it  is  therefore  incumbent  on  the  party  attempt- 
ing to  defeat  a  will  on  the  ground  of  the  testator's  insanity,  to 
prove  the  existence  of  such  disability.  The  rule  is  well  estab- 
lished by  authority,  and  it  is  one  which  is  in  accordance  with 
sound  reason.  He  who  wishes  to  impeach  a  will  for  such  cause 
must  support  his  allegation  by  proof  before  he  can  overcome 
the  presumption  which  the  law  raises  of  the  sanity  of  the  testa- 
tor: Shelf.  onLun.  274;  Sloan  T.Maxwell,  2  Green's  Ch.  681. 

This  is  not  one  of  those  cases  in  which  it  is  a  question  what 
amount  of  capacity  will  enable  a  testator  to  dispose  of  his  estate, 
or  what  weakness  of  understanding  will  disable  him  from  so 
doing.  It  was  not  contended  in  the  argument  that  there  was 
anything  in  the  case  to  show  general  insanity  or  a  general  want 
of  testamentary  capacity  on  the  part  of  the  testator.  He  was  a 
man  of  unusual  powers  of  mind,  and,  as  the  evidence  shows, 
he  retained  those  powers  nearly  or  quite  to  the  close  of  his  life, 
certainly  down  to  the  period  of  making  this  will.  But  while  it 
is  admitted  that  he  was  a  man  of  more  than  ordinary  vigor  of 
intellect,  yet  it  is  said  that  he  labored  under  a  morbid  state  of 
mind,  of  the  character  already  mentioned,  and  that  the  willNiraa 
the  offspring  of  such  feelings. 

When  delusion  exists  in  the  mind  of  a  person  on  one  or  more 
subjects  only,  it  is  termed  partial  insanity.  I  do  not  question 
but  that  partial  insanity  will  invalidate  a  will  which  appears  to 
have  been  the  direct  result  of  such  insanity,  though  the  testator, 
at  the  time  of  making  it,  may  have  been  sane  in  other  respects 
upon  ordinary  topics.  The  great  case  of  Dew  v.  Clark,  2  Add. 
E.  B.  102,  may  be  considered  as  establishing  this  doctrine. 
The  testator  in  that  case  harbored  the  most  unfounded  and  un- 
reasonable impressions  in  regard  to  the  character  of  an  only 
daughter,  against  whom,  in  consequence,  he  entertained  an  un- 
natural dislike.     He  imagined  that  the  daughter  was  vile,  profli« 
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gate,  and  depraved  in  the  highest  degree,  and  treated  her  aa 
oordinglj  "with  the  utmost  seyerify,  and  even  cruelty,  and  finally 
cut  her  off  in  his  will  with  an  inadequate  provision.  It  was  a 
dislike  founded  purely  on  delusion.  It  was  satisfactorily  shown, 
that  while  this  delusion  had  gained  such  possession  of  his  m^nd 
that  nothing  could  shake  his  belief,  yet,  in  point  of  fact,  sho 
was  amiable  in  disposition,  engaging  in  her  manners,  of  supe- 
rior natural  talents,  diligent,  dutiful,  affectionate,  modest,  and 
virtuous,  and  giving  no  occasion  for  the  extraordinary  feelings 
exhibited  by  the  father.  The  will,  being  proved  to  be  the  direct 
offspring  of  this  delusion,  was  set  aside  and  declared  void  by 
the  distinguished  judge  before  whom  the  cause  was  first  heard; 
and  his  judgment  was  subsequentiy  sustained  by  the  courts  be- 
fore which,  by  appeal  or  otherwise,  it  was  brought  for  review. 
The  case  turned  on  the  fact  of  a  remarkable  delusion,  the  only 
clear  test  of  insanify,  unquestionably  proved,  and  it  has  since 
received  the  unqualified  approbation  of  the  profession:  See  S. 
0.  mb  nom.  Clark  v.  Dew,  on  application  for  commission  of  re- 
view: 1  Buss.  &  M.  103;  Shelf,  on  Lun.  297. 

In  what  does  the  alleged  delusion  consist,  or  how  has  it  been 
exhibited  in  the  present  case  ?  I  have  carefully  looked  through 
the  testimony  to  be  found  in  the  case  prepared,  and  in  the  docu- 
ments, including  the  diaiy  and  the  libels,  which  evidence  I  am 
not  disposed  to  recapitulate  or  record.  It  is  sufficientiy  referred 
to  and  stated  in  the  charge  of  the  chief  justice  for  the  present 
purpose,  audit  undoubtedly  exhibits  a  sad  instance  of  the  extent 
to  which  family  feuds  may  be  carried.  There  seems  to  have 
been,  on  the  one  side,  an  imperious  and  haughiy  temper  sus- 
tained by  wealth  and  power,  and  restrained  by  no  softening  in- 
fluences from  moral  or  religious  principles.  On  the  other,  as  I 
take  it,  there  was  great  imprudence  on  the  part  of  a  daughter 
and  son-in-law  in  dealing  with  the  errors  of  an  uncontrollable 
and  violent  parent,  upon  whom  they  were  dependent.  But  I 
can  find  nothing  like  delusion  or  insaniiy.  The  first  dissatis- 
faction and  incipient  dislike  were  heightened,  by  continued  dis- 
putes and  irritation,  into  settied  aversion  and  enmity;  but  this 
was  the  result  of  obvious  causes  having  an  actual  existence,  and 
not  the  consequence  of  im'aginary  difiiculties.  The  rebukes  for 
alleged  licentiousness,  the  disputes,  and  difiiculties  with  regard 
to  proper^,  threatened  divorce,  the  libel  suit,  all  these  matters 
which  embittered  the  feelings  of  the  testator  in  the  highest 
degree,  were  not  mere  imaginaiy  causes  of  offense.  These  and 
other  sacoessive  bitter  quarrels  between  the  testator  and  his  sou- 
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in-law,  daughter,  and  family,  certainly  oconned,  and  they 
connt  for  the  proirifiionfi  of  the  will,  by  which  the  latter  WBie 
diainherited,  without  any  neceasiiy  to  resort  for  explanation  to 
monomania  or  any  other  form  of  insanity.  No  one  witness  pvo- 
dnced,  not  even  Mr.  Trombnll  himself,  towards  whom  this  hal- 
lucination w:»  said  chiefly  to  exist,  has  expressed  the  opinion 
that  the  testator  was  in  the  slightest  degree  insane. 

The  idea  of  undue  influence  need  not  be  resorted  to  in  order 
to  account  far  a  result  which  might  naturally  flow  from  eaoses 
such  as  have  been  merely  alluded  to;  certainly  it  must  be  dearly 
proved,  and  can  not  be  inferred  under  such  circumstances.  It 
has  been  said,  that  the  influence  to  vitiate  a  testamentary  act 
must  amount  to  force  and  coercion  destroying  free  agency,  im- 
portunity which  could  not  be  resisted,  and  which  was  yielded 
to  for  the  sake  of  peace,  so  that  the  motive  was  tantamount  to 
force  or  fear. 

It  is  not  the  influence  acquired  by  kind  offices,  or  even  by 
persuasion  unconnected  with  fraud  or  contrivance;  though  if 
persuasion  or  other  means  of  influence  be  connected  with 
fraud,  it  may  admit  of  a  far  different  consideration.  Fraud 
may  be  employed  as  a  means  of  influencing,  and  may  afford 
ground  for  impugning  a  testamentaiy  act  no  less  than  foree, 
and  the  peculiar  relation  between  the  testator  and  the  parfy 
benefited,  as  client  and  attorney,  etc.,  when  the  former  was 
weak  and  liable  to  imposition,  has  been  held  to  furnish  strong 
presumptions  in  regard  to  undue  influences.  But  I  can  see  no 
such  evidence  in  this  case  as  will  support  the  charge.  No 
direct  coercion  can  be  pretended;  but  the  relation  between  the 
testator  and  his  son,  in  connection  with  the  circumstaneee 
under  which  the  alienation  in  the  family  took  place,  and  in  eon- 
nection  with  the  circumstances  under  which  the  will  was  made, 
and  the  character  of  the  dispositions  for  the  benefit  of  the  son, 
are  relied  on  as  proving  or  authorizing  the  inference  that  the 
prejudices  and  feelings  of  the  father  were  practiced  upon. 
These  circumstances  were  recapitulated  by  the  judge  in  his 
charge,  and  submitted  to  the  jury  as  grounds  for  a  vigorous  ex- 
amination, and  they  would,  as  stated,  go  far  to  raise  suspicion, 
if  the  father  had  been  a  man  likely  to  be  controlled  or  influenced, 
if  the  disposition  had  not  been  in  accordance  with  intentions 
long  previously  expressed.  The  employment  and  payment  of 
the  scrivener  by  the  son,  the  aid  he  gave  in  drafting  the  will,h]B 
conduct  towards  Trumbull,  his  connection  with  the  printing  of 
the  libel,  and  the  part  taken  in  drawing  and  signing  the  cove* 
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nanty  undonbtedlj  desexred  attention  at  the  trial,  and  undei 
aome  dxenmstanoes  might  have  weighed  much  in  the  inrestiga- 
tion.  Yet  still  ihej  are  but  mere  gronnds  of  suspicion,  while 
the  character  and  conduct  of  the  testator  repel  the  idea  that  he 
was  operated  on  by  any  such  extrinsic  influence  as  could  be 
effectaye  to  set  aside  his  will. 

The  father  was  a  man  who,  according  to  the  testimony,  could 
not  be  controlled,  **a  man  of  strong  mind,  strong  passions, 
strong  prejudices,  and  strong  self-will/'  He  had  quarreled 
with  Trumbull  years  before:  additional  causes  of  irritation  had 
from  time  to  time  sprung  up,  in  regard  to  which  there  is  no 
proof  that  th^  were  stimulated  or  aggrai^ated  by  the  son;  and 
even  if  such  had  been  the  case,  it  could  scarcely  have  been  urged 
as  a  ground  for  impugning  a  will  made  so  long  subsequent. 
He  had  repeatedly  declared  that  in  a  certain  event  he  would  cut 
o£F  Trumbull  and  his  children  from  all  further  benefit  of  his 
estate;  and  when  that  event  occurred,  which  depended  on  th& 
action  of  Trumbull  himself,  he  reiterated  his  determination,  to 
which  he  unalterably  adhered.  In  1819  he  made  a  will,  in 
which  he  carried  that  determination  into  e£fect,  and  in  two  or 
three  subsequent  codicils,  all,  as  well  as  the  will  just  referred 
to',  his  own  handwriting,  his  continued  action  was  in  perfect 
accordance  with  his  previously  declared  intentions.  These 
former  wills  and  his  antecedent  declarations  and  conduct  were 
all  in  entire  accordance  with  the  actual  disposition  finally  made, 
and  leave  no  other  conclusion  on  my  mind  but  that  the  last  will 
WB8  the  result  of  a  deliberate  determination  on  the  part  of  the 
testator,  and  not  of  any  extrinsic  influence.  In  my  judgment, 
the  jury  rightly  responded  to  the  inquiry,  so  emphatically  and 
so  properly  put  to  them  in  the  charge,  that  they  were  to  inquire, 
not  whether  the  will  was  a  fair  will,  a  just  will,  an  equitable 
will,  the  will  of  a  kind-hearted  and  right-thinking  man,  but 
whether  it  was  the  will  of  Thomas  Gibbons.  The  judge  prop- 
erly  put  the  case  to  the  jury  with  a  directness  and  an  emphasis 
suitable  to  the  occasion.  No  other  verdict  could  have  stood, 
and  it  was  right  that  the  jury  should  not  be  permitted  to  err 
from  feelings  which  possibly  may  have  been  excited  by  the 
harshness  of  the  will,  when  the  evidence  was  dear  and  the  case 
free  from  doubt. 

I  have  not  thought  it  necessary  to  notice  some  of  the  minor 
points  argued  by  counsel,  because  in  the  view  I  take  of  the  case 
fhey  become  immaterial.  I  have  come  to  the  conclusion,  after 
a  rareful  examination,  of  the  case,  and  after  an  anxious  attention 
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given  to  fhe  aignment  of  the  respectiYe  counsel,  iliat  there  mm 
no  misdirection  by  the  judge;  that  the  yerdict  is  in  accordance 
with  the  evidence,  and  that  the  role  should  be  discharged. 

Obekn,  0.  J.,  and  Bahdolfh,  J.,  concurred. 
Rule  discharged.  

EzEOUTOBT  DsviBis:  See  Ihwiung  y.  TTfterKn,  40  Am.  Dea  188^  note  147f 

where  other  cases  are  collected. 

TxsTAMBHTABT  Capacitt,  whw  mxtbt  bb  Pbovbd:  See  ChrriA  y.  ^Tomii, 
SO  Am.  Dec.  589,  note  692,  where  other  cases  are  collected. 

JsfULxm  AwwacnsQ  Tbstambntabt  Capacxtt:  See  Clark  y.  fUkett  19 
Am.  Dec.  402,  note  408,  where  other  cases  are  collected. 

Undub  Intlubncb,  what  Constitutbs:  See  Flo^  y.  Flaifd^  49  Am.  Deo. 
026,  note  638,  where  other  cases  are  collected. 

Thb  PBDrdPAL  GA8B 18  ciTBD  in  McDonough  y.  Murdoekf  10  How.  412,  to 
the  point  that  conditions  sahsqaent,  if  bad,  do  not  divest  the  estate.  It  is 
also  distingnished  in  Boylan  y.  Meeker^  4  Dntoh.  291* 
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p  ZABBmoB,  186.] 

BvoiKBBB  IN  Chabob  OB  LocoMOTiyB  IS  NOT  LiABLB  foT  injnrj  to  catUs 
trespassing  upon  a  railroad  track,  unless  he  wiUfolly  causes  snch  injury, 
or  is  guilty  of  such  gross  negligence  as  would  amount  to  willf  nlneos. 

OwNBB  or  Gattlb,  Who  Allows  Thbm  to  Trespass  on  Bailboad,  does 
80  at  his  peril. 

Trespass  for  killing  plaintiff's  oow  by  running  against  her 
with  a  locomotiye  then  in  chazge  of  the  defendant.  Judgment 
was  rendered  for  the  plaintiff  below.  The  other  facts  appeaf 
from  the  opinion. 

Bradley  and  WaU,  for  the  plaintiff  in  certiorari. 

Vroom,  contra. 

By  Court,  Carpenter,  J.  When  the  act  charged  as  a  tree- 
pass  was  committed,  whether  that  act  was  accidental  or  other- 
wise, the  defendant,  an  engineer  haying  charge  of  a  locomotiye, 
was  engaged  in  the  regular  performance  of  his  duly.  This  ixxty 
was  a  lawful  one,  and  the  company,  in  running  the  engine  on 
its  railroad,  was  clearly  within  the  i)owers  granted  hj  its  char- 
tez«  The  road  had  been  built,  and  engines  and  cars  placed 
thereon,  for  the  purpose  of  transporting  passengers  and  mer- 
chandise  by  means  of  steam-power,  in  exact  conformily  with 
the  object  of  the  act  of  incorporation:  Bordenioum  etc.  T.  Co.  T« 
Camden  A  Amboy  BaUroad  Co.,  2  Harr.  (N.  J.)  814. 
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The  duty,  ihen,  in  which  the  defendant  was  engaged 
lawfnly  neither  he  nor  the  company  could  be  liable  for  any  acci- 
dental injury  which  might  occur  in  consequence  of  the  passage 
of  the  train,  unless  there  was  a  want  of  diligence  and  precau- 
tion, or  the  right  was  exercised  in  an  unlawful  and  unreasonablA 
manner.  Undoubtedly,  a  company,  intrusted  with  an  agent  of 
such  dangerous  character  for  its  private  and  particular  advan- 
tage, must  use  aU  reasonable  diligence  to  prevent  damage  to  the 
property  of  third  persons.  If  negligent,  of  course  the  company 
would  be  liable  for  all  consequent  injuiy  to  any  one  who  had 
not  deprived  himself  of  his  remedy  by  some  default  or  miscon- 
duct on  his  own  part:  Burroughs  v.  HausaUmio  BaUroad  Co.^  16 
Cionn.  124  [88  Am.  Dec.  64];  Garris  v.  Porimouih  etc.  BaUroad 
Co.,  2  Ired.  824;  Piggat  v.  EaOem  Counties  BaUway  Co.,  8  0. 
B.  229. 

But  the  ease  shows  that  the  cow  was  unlawfully  at  laige, 
straying  without  Control  in  a  public  thorough&re,  when  killed 
by  the  locomotive.  At  the  common  law  it  is  well  settled,  that 
a  man  is  not  obliged  to  fence  against  any  cattle,  unless  indeed 
it  be  against  cattle  rightfully  in  an  adjoining  close;  but  the 
owner  is  obliged  to  keep  them  in  his  own  close  at  his  peril. 
The  statutes  of  this  state  which  prescribe  the  regulations  as  to 
fences,  extend  only  to  owners  of  adjoining  closes,  and  owners  of 
land  are  not  compelled  to  protect  themselves  against  trespasses 
committed  by  cattle  suffered  to  wander  at  liurge  and  pasture 
upon  the  public  roads.  The  role,  it  seems  to  me,  must  apply 
to  a  lawfully  authorized  railroad  as  well  as  to  other  property. 
In  this  case  it  does  not  appear  that  the  cow  had  escaped  from 
the  owner  without  any  fault  on  his  part,  or  that  he  had  made 
fresh  pursuit.  Any  injury  that  might  occur  in  case  of  such 
accidental  escape,  or  that  might  occur  to  cattle  being  driven 
along  the  public  highway,  in  consequence  of  the  unfenced  rail- 
road, might  admit  of  a  different  consideration.  But  in  this 
instance  the  cow,  when  struck,  was  trespassing,  so  far  as  ajH 
pears,  without  excuse,  upon  the  property  of  the  company:  Coxe 
V.  Bobbins,  4  Halst.  884;  Chambers  v.  MaUhews,  8  Harr.  (N.  J.) 
868;  Busi  v.  Low,  6  Mass.  90;  Stackpole  v.  Healy,  16  Id.  88  [8 
Am.  Dec.  121];  Stafford  y.  Ingersol,  8  HiU,  88. 

Under  such  a  state  of  facts  nothing  but  willfulness  on  the 
part  of  the  engineer,  or  such  negligence  as  would  amount  to 
willfulness,  would  make  him  liable  for  the  loss  of  the  cow  so 
exposed  by  the  fault  of  the  owner.  It  was  properly  admitted 
by  one  of  the  counsel  on  the  argument,  that  had  the  injuiy  been 
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willfid,  the  defendant  would  hate  been  liable,  and  undonbtedlj 
snch  IB  the  role:  See  BrowneU  y.  Flagler^  5  Hill,  282;  Lord 
Denman,  in  Lynch  v.  Nwrdin^  1  Ad.  &  El.,  N.  S.,  29;  Dames  v. 
Mann,  10  Mee.  &  W.  646;  BuUerfidd  y.  Forrester,  11  East,  60. 
But  in  case  of  mere  negligence,  not  so  gross  as  to  evince  reck- 
lessness or  design,  an  action  can  not  be  maintained  by  one,  him- 
self clearly  in  the  wrong.  It  has  been  so  held  in  cases  arising 
upon  the  collision  of  carriages  and  vessels,  as  well  as  in  other 
cases  which  present  a  strong  analogy.  There  must  be  wrong  as 
well  as  damage,  and  there  is  no  legal  injury  where  the  loss  is 
the  result  of  the  common  fault  of  both  parties:  Bathbun  t. 
Fayne,  19  Wend.  899;  Barnes  v.  Cole,  21  Id.  188;  Butierfield  v. 
Forrester,  supra;  Sarch  v.  Blackburn,  4  Car.  &  P.  297;  Vander' 
plank  Y.  MUer,  1  Moo.  A  M.  169. 

It  does  not  appear  that  there  was  any  culpable  negligence  on 
the  part  of  the  engineer  in  the  present  instance.  It  is  said  in 
the  CYidence,  as  stated,  that  he  was  a  careful  man.  According 
to  the  testimony  of  a  passenger  in  the  train,  the  bell  was  twice 
tapped,  and  the  engine  twice  reversed,  though  the  whole  occur- 
rence being  sudden,  the  collision  almost  immediately  succeeded 
the  notice  thus  given.  We  can  not  presume  that  a  careful  man, 
charged  as  was  this  defendant,  with  the  safeiy  of  the  numerous 
passengers  in  the  train,  would  have  periled  their  lives  by  will- 
fully running  against  a  cow  previously  seen.  The  only  circum- 
stance which  can  give  the  least  color  to  such  a  charge,  is  that 
the  line  of  road,  at  the  point  where  the  accident  occurred,  could 
have  been  seen  by  the  engineer  from  the  distance  of  one  fourth 
of  a  mile,  perhaps  farther.  But  the  train  was  in  rapid  motion. 
The  exigencies  of  the  business  to  which  railroads  at  this  day  are 
applied  require  as  much  speed  as  is  consistent  with  safety.  The 
cow,  alarmed  by  the  approach  of  the  engine,  may,  at  the  mo« 
ment,  have  darted  on  the  road,  so  that  the  view  of  the  danger 
by  the  engineer  and  the  collision  may  have  been  almost  simul- 
taneous. We  do  not  think,  therefore,  that  this  cin>jmBtance 
will  authorize  us  to  infer  such  gross  negligence  as  will  make  the 
defendant  liable. 

We  are  of  opinion  that  the  judgment  below  must  be  reversed. 


Cattle  TaBSPAasiNG  on  Eailroad,  LzABnjrr  fob  Ikjubt  to:  See  Tona- 
wanda  R.  B,  Co,  v.  Munger,  49  Am.  Dec.  239,  note  261,  where  thia  subjeofc  i» 
fally  discussed.'  In  Maynaard  v.  Boston  A  Mains  R,  R,,  115  Mass.  460,  the 
principal  case  is  cited  to  the  point  that  where  animals  are  injured  while  tres- 
passing on  a  railroad,  the  company  is  not  liable  for  anything  short  of  reckless 
and  wanton  misconduot  on  the  port  of  its  employees  la  managing  its  trains. 


CASE 

IN  m 
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Baspolfh  V.  Gwijsnm  si  al. 

[8  KUJOKD'U  OBAXOBftT,  88.] 

WaiKB  Mo&TOAOoB  or  Mill  Dbivxn  bt  Watxb  Plaois  QTMAU-aaam 
in  the  basement  thereof,  on  a  stone  and  brick  foundation,  into  which  it  ia 
futened  by  Iron  rods,  and  uses  it  for  the  purpose  of  propelling  the  ma- 
ciiiiiery  at  such  times  only  as  the  water  proves  insufficient  for  that  pur- 
pOMb  the  power  of  the  engme  being  applied  to  run  the  machinery  in  the 
aaine  manner  as  when  the  wheel  is  driven  by  water,  such  engine  does  not 
become  subject  to  the  mortgage,  but  may  be  removed  from  ^e  premiMS. 

"UxmoK  to  dissolTe  an  injunction.     The  opinion  states  the 


F.  T.  Frelinghuysen^  tor  the  motion. 
(7.  Pcarher  and  W,  PermvngUm^  cotdra. 

HALfloeiDy  Chancellor.  In  1839,  Hngh  F.  Bandolph  conveyed 
to  William  Owynne  a  mill-seat  on  Second  river,  in  Essex  counfy, 
and  eight  acies  of  land  including  the  same,  with  two  saw-mills 
and  other  buildings  thereon,  for  fifteen  thousand  dollars;  of 
which  Gwynne  paid  one  thousand  five  hundred,  and  for  the  resi- 
due thereof  gave  Bandolph  a  mortgage  on  the  premises,  payable 
in  installments;  about  six  thousand  loUars  of  which  is  now 
payable. 

Owynne  converted  the  buildings,  by  alterations  and  additions, 
into  a  i>aper-mill,  putting  in  the  machineiy  proper  for  that  pur- 
pose, and  a  new  water-wheel;  the  mill  being  made  complete  as 
»  mill  to  be  driven  by  the  water-power  on  the  premises. 

Several  seasons  previous  to  that  of  1845  were  so  unusually  dry 
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^t  the  water  was  not  sufficient  to  drive  the  mills  all  the  time. 
Owynne  therefore  placed  a  steam-engine  in  the  basement  or  cel- 
lar of  one  of  the  buildings,  digging  a  hole  in  the  ground,  and 
laying  a  foundation  of  stone,  brick,  and  cement  in  the  hole,  large 
enough  for  the  engine  to  rest  upon;  bolts  or  rods  of  iron  being 
fastened  in  this  foundation,  in  proper  positions,  and  projecting 
above  the  upper  surface  of  it  far  enough  to  pass  through  holes 
in  tne  bed-plate  of  the  engine,  when  placed  upon  it,  and  receive 
nuts  to  screw  the  engine  down.  The  power  of  the  engine  was 
applied  directly  to  the  driving-wheel,  so  that  the  machinery  of 
the  mill  moved  precisely  as  if  the  wheel  was  turned  by  the  water; 
and  the  engine  was  used  only  to  supply  power  when  the  water 
was  deficient.  In  1848,  and  perhaps  in  1847,  there  was  no  defi- 
ciency of  water;  and  Gwynne,  in  the  winter  of  1848,  made  a  con- 
tract to  sell  the  engine,  and  was  about  removing  it. 

Bandolph  filed  a  bill  for  the  foreclosure  of  his  mortgage,  a  part 
of  the  money  secured  by  it  being  i>ayable  and  unpaid;  and  therein 
prayed  an  injunction  restraining  Gwynne  from  removing  the 
steam-engine.  The  injunction  was  granted  by  a  master,  ex  parte, 
and  it  is  moved  to  dissolve  it. 

It  is  claimed  on  the  part  of  the  mortgagee  that  the  engine,  so 
placed,  and  for  such  purpose,  became  subject  to  the  lien  of  his 
mortgage,  and  that  Gwynne  has  no  right  to  remove  it.  I  can  not 
think  so.  The  mill  is  complete  without  it;  and  except  in  diy 
seasons  it  is  useless.  It  has  no  such  connection  with  any  of  the 
machineiy  of  the  mill  proper,  or  with  the  building,  but  that  it 
maybe  removed  without  injuiy  to  either;  and  it  is  easily  remov- 
able. I  see  no  reason  why  such  a  machine  or  engine  might  not 
be  hired  by  a  mill-owner  for  the  exigency  of  a  diy  season,  and 
placed  upon  the  premises  in  any  proper  position,  inside  or  out- 
fiide  of  the  mill,  so  as  to  apply  its  power  to  drive  the  machineiy, 
until  the  rains  should  supply  the  water-power  in  reference  to 
which  the  mill  was  built;  and  when  the  engine  should  be  no 
longer  wanted,  it  might  be  returned  to  the  owner. 

The  injunction  will  be  dissolved. 

Order  accordingly. 

FiXTUBIS  AS  BITWEEV  MOBTQAGOB  AND  MOBTGAOXB:  See  WMUjIW  V.  Jf«r 

•cAomte*  /iM.  (7o.,  38  Am.  Deo.  868,  note  875,  where  other  oaeee  are  oolleotod. 
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[8  Halred's  Ghaiiosbt,  (09.] 

Whibx,  09  Aftxal  ibom  Obdxb  DisaoLvcf o  Ikjuhctiiov,  thb  Chakohi- 
xx>B  Stats,  until  the  next  sitting  of  the  court  of  errors  and  appeals,  tha 
proceedings  which  the  injunction  was  issued  to  restrain,  the  court  has 
power  to  extend  such  stay  until  the  hearing  on  appeal;  but  this  power 
should  be  exercised  only  upon  the  most  imminent  necessity.  The  grant- 
ing or  refusing  of  such  extension  rests  in  the  sound  discretion  of  the  courts 
and  it  should  not  be  granted  where  a  temporary  injunction  will  woric 
irreparable  injury  to  the  party  enjoined. 

MonoN  for  order  extending  stay  of  proceedings.  The  injimo* 
tion  to  \7liich  reference  is  made  in  the  opinion  was  to  restrain 
the  defendant  and  its  chief  engineer  from  further  proceedings 
for  the  appointment  of  commissioners;  and  from  haying  anj 
assessment  of  damages  made  to  the  complainant;  and  from  tak- 
ing i)osses8ion  of,  using,  or  occupying,  in  any  way,  any  land  of 
the  complainant.  The  other  facts  are  sufficiently  stated  in  the 
opinion. 

P.  Z>.  Vroam  and  A.  Whitehead^  in  support  of  the  motion. 

B.  Williamson  and  F.  T.  lYdinghuysen,  contra. 

By  Court,  Obeen,  0.  J.  By  the  ancient  practice  it  was  held 
that  an  appeal  from  a  court  of  equiiy  stayed  all  further  proceed- 
ings in  the  court  below.  But  by  the  modem  English  practice, 
the  appeal  does  not  stay  proceedings,  but  an  order  for  that  pur- 
pose must  be  obtained  either  in  the  court  of  chanceiy  or  in  the 
house  of  lords:  Euguenin  v.  Basdey,  16  Yes.  182;  WilUm  r. 
WtUan,  16  Id.  216;  Mmkhouse  v.  The  CorporaHon  of  Be^fordt 
17  Id.  880;  Eden  on  Inj.  229. 
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The  better  practice  seems  to  be  to  make  the  application  to  the 
house  of  lords,  for  eyen  the  order  staying  proceedings  may  be 
appealed  from:  Huguenin  v.  Baseley,  15  Yes.  182;  Lewefy,  Mor^ 
gan,  5  Price,  468. 

By  our  practice,  an  appeal  from  an  interlocutoiy  decree  does 
not  stay  proceedings  except  by  an  order  of  this  court  or  the 
court  of  chancery  for  that  purpose.  If  an  appeal  from  a  find 
decree  be  filed  in  ten  days,  it  prevents  issuing  process  on  the 
decree:  Bules  of  the  court  of  chancery,  rule  20. 

Prior  to  the  revised  statutes  in  New  York,  the  appeal  ipso  facto 
stayed  proceedings  on  the  point  appealed  from.  An  order  for 
leave  to  proceed  was  neceesaiy:  Oreen  v.  Winter y  1  Johns.  Ch. 
81  [7  Am.  Dec.  475];  2  Ho£Bman'8  Oh.  Pr.  81;  Messonnier  v. 
Kauman,  3  Johns.  Ch.  66. 

The  injunction  being  dissolved,  the  appeal  can  not  revive  the 
process  or  give  it  force.  It  can  not  be  revived  but  by  a  new  ex- 
ercise of  judicial  power:  Hoyi  v.  OeUton^  13  Johns.  140;  Wooi 
V.  Dwighty  7  Johns.  Ch.  296;  Hart  v.  Mayor  of  Albany^  8  Paige, 
881. 

It  is,  in  effect,  the  granting  of  a  new  injunction.  It  is  said 
that  this  is  an  original  exercise  of  judicial  power;  and  unques- 
tionably it  is  so.  It  is  thereupon  objected  that  this  is  a  mere 
appellate  tribunal,  &.jd  can  not  exercise  such  power.  The  con- 
sequence does  not  follow.  It  may  not  exercise  original  power  in 
acquiring  jurisdiction  over  the  cause.  But  that  jurisdiction 
once  regularly  obtained,  this  court  may  exercise  original  juris- 
diction over  the  parties,  especially  when  the  proceeding  is  in 
rem,  and  the  object  of  the  order  to  maintain  unchanged,  as  far 
as  practicable,  the  status  or  condition  of  the  subject-matter  o^ 
the  controversy  during  the  pendency  of  the  suit.  It  is  on  the 
same  principle  upon  which  a  court  of  common  law,  in  an  action 
of  ejectment  or  dower,  will  make  an  order  upon  the  party  in 
possession,  restraining  the  commission  of  waste.  And  a  court 
of  equity,  prior  to  the  hearing  or  argument,  will,  upon  the  same 
principle,  grant  a  temporary  injunction  until  the  case  can  be 
heard.  It  is  an  inherent  power  in  all  superior  tribunals,  essen- 
tial to  the  attainment  of  the  object  of  litigation  and  the  ends  of 
justice.  I  am  of  opinion,  therefore,  that  this  court  must  of 
necessity  have  the  power  to  make  the  order  applied  for. 

The  power  existing,  is  this  a  proper  case  for  its  exercise  t 
The  question  presented  is  not  whether  the  appellate  court  will 
Btdjy  proceedings  in  the  court  below,  upon  the  point  appealed 
from,  pending  the  appeal;  but  it  is,  whether  upon  an  appeal 
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from  a  decree  of  the  chancellor  denying  or  dissolying  an  injunc- 
tion, the  appellate  court  will  grant  a  temporary  injunction  until 
the  final  hearing  of  the  appeal.  We  are  upon  this  point  entirely 
without  precedent  except  in  our  own  state.  No  precedent  can 
be  found  either  in  the  house  of  lords  or  in  the  court  of  errors 
of  ^he  state  of  New  York,  whose  practice  is  strongly  analogous 
to  our  own. 

The  first  cam  in  this  court  of  which  I  have  any  knowledge  is 
that  of  Suyaam  v.  New  Jemey  BaUroad  Company,  at  January 
term,  1849.  That  order,  it  is  well  known,  was  obtained  by  sur- 
prise, without  notice,  in  the  absence  of  the  opposing  counsel, 
and  under  circumstances  which  should  present  its  ever  being 
resorted  to  or  relied  upon  as  a  precedent.  The  language,  more- 
over, in  which  it  is  couched  leaves  it  extremely  doubtful  whether 
the  court  were  in  &ct  apprised  of  the  real  design  of  the  order. 
It  purports  to  be  a  mere  order  to  stay  proceedings  upon  the 
decree. 

In  the  case  of  Chetwood  v.  BriUam,  at  May  term,  1843,  an 
order  was  granted  in  express  terms  staying  prooeediogs  at  law. 
This  is  stated  in  the  order  to  be  by  consent. 

Since  the  present  organization  of  the  court,  at  July  term,  1846, 
a  similar  rule  was  granted  in  Chegary  v.  Scqfield.  This  rule,  too, 
was  obtained  by  surprise,  without  argument,  in  the  absence  of 
opposing  counsel;  and  at  the  succeeding  term  was  set  aside  by 
a  decided  vote  of  the  court.  Unfortunately  the  precise  ground 
of  setting  aside  the  order  does  not  appear.  It  may  have  been, 
and  probably  was,  upon  the  ground  that  it  went  beyond  the 
prayer  of  the  original  bill,  and  was  made  to  operate  ui)on  per- 
sons not  parties  to  the  record. 

It  is  worthy  of  notice  that  both  in  Chetwood  v.  BriUain  and  in 
Chegary  v.  Scqfidd  the  injunction  was  merely  auxiliaiy  to  the 
main  design  of  the  suit.  The  object  of  the  bill  in  one  case  was 
to  avoid  a  bond;  in  the  other,  a  sheriff's  sale.  The  injunction 
in  the  former  case  restrained  a  suit  at  law  upon  the  bond;  in  the 
latter,  the  deliveiy  of  the  sheriff's  deed.  In  both  cases  the  order 
restraining  proceedings  was  made  without  the  least  reference  to 
the  merits  of  the  case.  The  original  design  of  the  order  was 
merely  to  restrain  proceedings  until  the  case  could  be  heard. 
In  neither  case  were  the  merits  necessarily  involved,  nor  could 
the  o&der  operate  to  the  serious  detriment  of  the  party  enjoined. 

But  in  the  present  instance  the  whole  object  of  the  bill  is  the 
injunction.  The  sole  inquiiy  is.  Should  the  injunction  issue? 
The  chancellor,  upon  a  full  consideration,  has  decided  that  the 
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njunction  should  not  issue.  This  court  are  noiif  asked,  not  to 
restrain  proceedings  in  the  court  below,  but  to  restrain  the  com- 
pany from  proceeding  under  their  charter.  The  power  of  thU 
court  is  invoked  to  arrest  the  construction  of  the  road ;  to  do,  what 
upon  mature  consideration  the  chancellor  has  decided  ought 
not  to  be  done.  It  is  to  reverse,  at  least  temporarily,  the  order 
of  the  chancellor,  and  to  grant  the  complainant  in  limine  the 
prayer  of  his  bill,  befoi«  the  cause  has  been  heard,  before  his 
right  to  an  injunction  hfts  been  considered  or  settled  in  this 
court,  and  that  too,  aftor  a  solemn  decision  in  the  court  below 
that  no  injunction  should  issue.  In  many  cases,  and  probably 
in  this,  a  temporaiy  injunction  before  final  hearing  will  effect 
the  design  of  the  applicant  as  effectually  as  the  granting  of  a 
perpetual  injunction.  It  will  work  an  irreparable  injury  to  the 
party  enjoined,  and  compel  them,  in  order  to  avoid  that  evil,  to 
submit  to  any  terms  which  the  adverse  party  may  dictate.  It  is 
manifestly  a  very  high  and  delicate  exercise  of  power— one  which 
should  by  no  means  be  exercised  as  a  matter  of  course,  but  only 
upon  the  most  imminent  necessity. 

The  granting  of  this  order  necessarily  involves  the  merits  of 
the  whole  controversy.  The  argument  upon  the  motion  has 
necessarily  and  unavoidably  turned  upon  the  merits.  The  cause 
has  been  argued  precisely  as  if  we  were  now  upon  the  hearing 
of  the  appeal.  I  think  the  merits  ought  not  to  be  heard  upon 
this  summary  motion.  The  practice  will  lead  unavoidably  either 
to  a  decision  upon  a  partial  hearing,  or  to  a  prejudging  of  the 
case  upon  its  merits,  in  contravention  of  the  rules  and  practice 
of  the  court. 

It  is  a  power  which,  in  all  cases  where  the  merits  are  thus 
necessarily  involved,  had  better  be  left  to  the  discretion  of  the 
chancellor.  He  may  properly  exercise  it,  and  with  much  more 
safety  than  this  court  are  likely  to  do.  He  is  familiar  with  the 
case,  and  may,  without  the  necessity  of  a  further  argument, 
if  he  thinks  the  case  demands  it,  grant  a  temporary  injunction 
until  the  cause  can  be  heard  in  this  court. 

That  course  was  adopted  in  the  case  of  Hart  v.  The  Mayor  of 
Albany y  3  Paige,  886.  The  bill  was  there  filed  for  the  purpose  of 
restraining  the  corporation  of  Albany  from  removing  from  the 
Albany  basin  a  fioating  store-house,  which  the  complainant  had 
erected  and  moored  therein,  against  the  ordinance  of  the  corpo- 
ration. On  filing  the  bill,  an  ex  parte  order  was  made  for  an 
'injunction  restraining  the  defendants  from  carrying  the  pro- 
vision of  the  ordinance  of  the  corporation  into  effect.    On  the 
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coming  in  of  the  answer  the  injunction  "was  dissolved.  From 
that  decree  Hart,  the  complainant,  appealed.  Pending  the  ap- 
peal the  corporation  were  proceeding  to  cany  the  ordinance 
into  effect,  by  taking  down  and  removing  the  store-house.  The 
appellant  thereupon  applied  to  the  chancellor  for  an  order  re- 
straining proceedings  pending  the  appeal.  And  upon  the  com- 
plainant's solicitor  stipulating  to  expedite  the  cause,  so  as  to 
bring  it  to  a  hearing  at  the  next  term  of  the  court  of  ap- 
peals, a  temporary  injunction  was  granted  by  the  chancellor 
until  after  the  next  December  session  of  the  court  of  appeals, 
unless  the  appeal  should  be  sooner  disposed  of  by  that  court. 

The  exercise  of  this  power  of  the  chancellor  may  always  pre- 
serve, pendente  liie,  the  just  rights  of  the  parties  litigant.  There 
is  no  neoessiiy  for  its  exercise  by  this  court. 

The  opinion  of  the  chancellor  in  Monkhouse  v.  The  Corporation 
of  Bedford,  17  Yes.  380,  shows  that  the  power  even  in  tiiat  court 
will  be  exercised  with  great  caution,  and  only  when  it  can  be 
done  consistently  vrith  the  rights  of  the  pariy  in  whose  favor 
the  decree  is  made.  The  exercise  of  the  power  by  this  court  in 
eases  circumstanced  like  that  now  under  consideration,  will  un- 
avoidably be  productive  of  serious  evils,  without  any  correspond- 
ing benefit.  It  would  be  far  better,  and  more  conducive  to  the 
ends  of  justice,  to  permit  the  appellant  in  all  injunction  bDls, 
where  the  injunction  is  denied  by  the  chancellor,  to  bring  on 
the  final  hearing  of  the  cause  inmiediately  upon  the  coming  in 
of  the  appeal. 

The  motion  must  be  denied. 

In  this  opinion  SnnnGESON,  Pobteb,  Sghsnok,  and  Speeb,  JJ.y 
and  Cabpxnteb,  Justice,  concurred. 
Motion  denied. 

Bakdolph,  J.,  delivered  a  dissenting  opinion,  in  which  Mo- 
Cabtxb,  J.,  concurred. 


GiTEB  in  De  Oodey  v.  Oodey,  39  Cal.  167>  to  the  point  that  when  the 
oonrt  below  haa  seen  proper,  in  the  exercise  of  its  discretion,  to  continue  an 
injunction  in  force  until  the  hearing  of  the  cause,  its  determination,  in  so  far 
as  it  rests  upon  the  effect  of  the  denial  of  the  equities  of  the  bill  merely,  is 
entitled  to  great  consideration  by  the  supreme  court,  and  will  not  be  dis- 
torbed  by  it,  except  under  peculiar  circumstances,  or  unless  an  abuse  of  dis- 
cretion is  made  to  appear. 
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Hall's  Exeoutobs  v.  Lahbebt's  Exeoutobs. 

[8  Baimosd'b  CBAMagxx,651.} 

AacoDWTAL  Omission  to  Insert  in  Mobtqaos  thb  Amount  of  the  bond 

which  it  is  given  to  secare  docs  not  invalidate  the  mortgage  nor  poatpoiM 

its  lien  to  that  of  a  sabseqnent  mortgage. 
Thiikd  Pebson  Paying  Debt  Sbovbbd  bt  Mobtoaob,  at  MoBTOAOOB't 

Bbquect,  is  subrogated  to  the  ri^tsof  the  mortgagee  aa  agaiaai  a  sabae- 

qoent  mortgage. 

Bill  of  foreclostixe.    The  opinion  etatee  ihe  case. 

P.  Z>.  Vroom,  for  the  appellants. 

J.  E.  Wakefield  and  A.  WurU,  for  the  respondenis. 

By  Court,  Gbbbb,  0.  J.  The  controTersjr  in  this  esnse  is  a 
question  of  priority  between  two  mortgagees,  eaeh  holding  a 
mortgage  upon  the  same  premises. 

The  appellants'  mortgage  is  prior,  both  in  date  and  xegistEy^ 
but  several  reasons  are  assigned  why  this  priorily  has  ceased  to 
exist.  It  is  insisted  that  it  is  not  a  valid  mortgage,  because  it 
was  executed  in  blank,  and  the  sum  which  it  was  designed  to 
secure  does  not  appear  either  upon  the  mortgage  or  registry. 
The  mortgage  is  clearly  a  valid  oi>erative  instrument  as  between 
the  parties.  The  mortgage  could  not  be  prejudiced  in  a  court 
of  equity  by  the  accidental  omission  to  insert  in  the  mortgage 
the  sum  for  which  the  bond  was  given.  The  mortgage  is  re- 
deemable upon  the  payment  of  a  sum  of  money  agreeably  to 
the  condition  of  a  bond  given  by  the  mortgagor  to  the  mort- 
gagee, of  even  date  with  the  mortgage,  and  payable  at  a  day 
specified.  There  is  no  room  for  question  as  to  the  identily  of 
the  bond.  The  blank  in  the  bond  was  filled.  The  amount  for 
which  the  mortgage  was  given  could  readily  be  asoertainad  by 
recurrence  to  the  bond. 

It  is  unnecessary  to  decide  what  the  effect  of  the  registxy  of 
a  mortgage  in  blank  would  be,  as  evidence  of  presumptive  no- 
tice, because  there  is  in  this  case  indubitable  proof  of  actual 
notice  of  the  existence  of  the  mortgage  to  the  agent  of  Lam- 
bert, the  subsequent  mortgagee.  He  saw  the  record  in  the 
clerk's  office,  and  was  expressly  informed  of  the  amount  which 
the  mortgage  was  intended  to  secure.  Nor  can  the  question 
fairly  arise  as  to  the  effect  of  a  conflict  respecting  the  amount  of 
the  mortgage  between  the  actual  notice  and  the  presumptive  no- 
tice by  the  registry.  If  the  registry  be  available  at  all  as  a  con- 
structive notice,  it  can  only  be  for  the  amount  of  the  mortgage 
as  it  really  exists.    If  not  notice  of  this  fact,  it  is  not  notice  at 
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•U,  and  ihe  case  stands  upon  dear  proof  of  acioal  notioe  of  tha 
real  amount  seouied  by  the  mortgage. 

The  only  remaining  question  is,  ivhether  the  mortgage  naa 
paid  and  si^isfied,  or  is  still  a  subsisting  inenmbrance.  The 
moftgage  was  originally  given  on  the  fin^  of  May,  1841,  tv 
Hngh  B.  Ely,  administrator  of  John  Wilson.  It  was  the  Qjnk 
fliortgage  on  the  premises,  and  was  given  to  secure  a  part  of  Urn 
purchase  money.  The  amount  due  on  the  mortgage  was  subse-tf 
qaebtly  paid  in  three  several  payments,  not  by  the  mortgagor^ 
bat  by  Samuel  W.  Hall,  the  appellant.  Beoeipts  for  these  pig- 
ments are  indorsed  on  the  bond;  the  first  two  payments  pur* 
porting  to  be  on  account  of  the  bond,  and  the  last  puiporting 
to  be  the  balance  in  full  on  the  bond.  The  bond  and  mcurtgage 
were  not  assigned  either  by  parol  or  in  writing.  But  they  were 
delivered  uncanceled  to  Hall,  who  had  made  the  payments,  and 
faavB  been:retained  by  him  uncanceled,  as  he  insists  for  his  le- 
earitj;  the  mortgage  remaining  uncanceled  of  record.  There 
is  no  proof  either  of  a  request  to  assign,  or  of  an  agreement  to 
assign  the  bond  and  mortgage.  The  parol  proof  amoimts  to 
this:  that  the  amount  due  on  the  bond  and  mortgage  was  adv 
vaaeed  by  the  appellant,  at  the  request  of  the  mortgagor  wli« 
had  made  application  to  him  for  a  loan  of  money  for  that  pur- 
pose, and  that  the  mortgagee  who  received  the  money,  under- 
stood that  it  was  the  intention  of  the  party  paying  the  money 
not  to  extinguish  the  mortgage,  but  to  stand  in  the  place  of  the 
mortgagee. 

In  the  present  case  there  is  no  pretense  of  fraud  attempted  or 
meditated.  The  circumstances  excluded  all  pretense  of  fraud. 
When  Lambert's  mortgage  was  recorded,  the  prior  mortgage  of 
Hall  was  standing  in  full  force;  no  payment  had  been  made  upon 
it.  The  i>ayments  were  all  made,  not  only  after  Lambert's  mort- 
gage had  been  recorded,  but  at  a  time  when  the  mortgagor's 
property  was  heavily  incumbered  by  judgments  at  law.  It  seems 
the  obvious  dictate  of  justice  and  equity,  that  where  a  third 
party  advances  his  money  in  good  faith,  at  the  request  and  for 
Ihe  benefit  of  the  mortgagor,  in  satisfaction  of  the  mortgage 
-debt,  and  holds  the  bond  and  mortgage  in  his  possession  uncan- 
<^led,  he  should  be  permitted  to  stand  in  the  shoes  of  the  mort- 
gagee, and  to  have  Uie  protection  of  the  mortgage  security,  al- 
though there  be  no  assignment  of  the  security,  or  even  though 
ihe  mortgagee  should  absolutely  refuse  to  assign. 

It  has  been  the  constant  policy  of  a  court  of  equity  to  treat 
the  mortgage  either  as  canceled  or  outstanding,  as  shall  best 

AK.  Dso.  VoIj.  LI— 18 
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promote  the  ends  of  justice,  and  the  actual  and  just  intentum  of 
the  parties:  Starr  r.  EOia,  6  Johns.  Ch.  895;  NeviOe  r.  DemeriU^ 
1  Oreen  Oh.  886. 

I  am  of  opinion  that  the  mortgage  execated  hj  William  Hall 
and  wife  to  Hugh  B.  Ely,  administrator  of  Wilson,  and  by  him 
assigned  to  the  appellant,  is  a  Talid  and  sabsisting  lien  and  in- 
oombrance  upon  the  premises  therein  described,  and  is  entitled 
to  priority  oyer  the  mortgage  of  the  respondent. 

The  decree  of  the  chancellor  should  be  reyersed,  and  the  re^ 
Old  remitted  to  be  proceeded  in  agreeably  to  law,  and  the  opin- 
ion of  this  court. 

In  this  opinion  the  court  oonomxed,  except  Buua,  J.,  wlio 
dissented* 
Decree  rerersed. 

lincAKs  DT  MeaaoAOS,  Bnaor  or  t  See  BmtpoM  ▼.  Dcimm,  46  Am.  Dea 
•l,aoie86;  Btaver  y.  Hmringtom,  41  LL  86,  note  91;  IFMte  ▼.  FFUion,  SQ  Id. 
4S7;  note  to  iTora  ▼.  £tf(2esH  85  LL  87;  note  to  G^»f«i6ii  ▼.  iVvtCon,  26  Id.  76^ 
where  other  ceeee  are  ooUeofeed.  Li  Cfrakam  ▼.  McCfetn^Mlt  83  Id.  126^  11 
wai  dadded  that  the  lerignee  of  a  note,  giTen  In  part  oonaidenktion  for  tiw 
ynrohiee  prioe  of  lend,  to  eeoore  the  peyment  of  which  the  candor  reaerved 
Hm  kfal  titie  In  hioiaalf ,  ia  eatitled  to  have  hia  debt  aatiaflad  oat  of  the  ksdi 
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Van  Rbnsselaeb  v.  Jeweiec. 

[3  NSV  TOBX  (9  OOMBIOOK),  185.] 

Komun  bbould  hot  bb  Dibxoixd  ur  Plahttifv  is  Ehtitlid  to  Biootbb 

AirxTBnro  upon  th«  evidence. 
IinsBBaz  IB  Bbootbbablb  upon  Bbnt  from  the  tune  when  the  rent  beoime 

doe  by  the  leaee;  notwithstanding  it  was  payable  in  prodaoe  or  aarrioei 

instead  of  in  money. 
Ibtbbbbt  should  bb  Allowbd  though  Dbicand  is  Unuquidatbd  whereyer 

a  debtor  is  in  default  in  paying  money,  delivering  property,  or  rendering 

services  pnnoant  to  his  contract,  if  the  amoont  can  be  ascertained  by  aa 

inquiry  concerning  the  value. 

Apsbal  from  an  oider  of  the  snpieme  court  denying  a  motion 
for  a  new  trial.  The  action  was  covenant  for  rent  reserved  bj 
one  of  the  old  manor  leases,  such  as  were  given  by  the  ''pat- 
roons''  of  the  great  New  York  estates  many  years  ago.  The 
plaintiff  established  a  clear  right  to  recover  rent,  but  claimed 
interest  Defendant  disputed  the  claim  to  interest,  espeoiallj 
because  the  rent  was  expressed  in  the  lease  to  be  payable  in 
grain,  poultry,  and  services,  instead  of  in  money.  The  judge 
who  tried  the  cause  directed  the  jury  to  allow  interest,  and  the 
defendant  moved  for  a  new  trial,  alleging  that  ruling,  among 
others,  as  error.  The  supreme  court  denied  this  motion:  5  Den. 
186;  and  the  defendant  appealed. 

J.  8.  CoU,  attorney,  and  Bufua  W.  Peckham,  of  counsel,  for 
the  appellant,  the  tenant. 

Jenkins  and  McMoHin,  attorneys,  and  Ificholas  Eitt^  Jwn,,  ot 
eounsely  for  the  respondent,  the  landlord. 
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By  Courti  Bbonson,  J.  It  is  tiimeoessaiy  to  inquire  what 
Bhould  have  been  the  role  in  apportioning  the  rent;  for  as  the 
proof  stood  when  the  motion  for  a  nonsuit  was  made,  the  plaint- 
iff was  clearly  entitled  to  recoyer  something,  and  the  motion  was 
therefore  properly  oyermled.  The  question  was  not  raised  in 
any  other  form  than  by  the  motion  for  a  nonsuit. 

The  only  question  is  on  the  allowance  of  interest.  The  pay- 
ment was  not  to  be  made  in  money,  nor  was  a  specified  sum  to 
be  paid  in  any  other  way.  The  damages  were  unliquidated; 
and  there  was  no  agreement  for  interest.  As  the  authorities 
bearing  on  the  question  have  been  veiy  fully  considered  by  the 
supreme  court  in  this,  and  another  case  which  will  be  men- 
tioned, it  can  not  be  neeessaxy  to  reriew  them  on  the  present 
occasion.  It  was  decided  in  1806,  without  assigning  any  reason 
for  the  judgment,  that  interest  was  not  recoyerable  in  a  case  of 
this  hind:  Van  Rensselaer  y.  Plainer ^  1  Johns.  276.  But  since 
that  time  the  supreme  court  has  deliberately  held,  on  three  sey- 
eral  occasions,  including  the  present  one,  that  interest  is  recoy- 
erable in  such  a  case:  LushT.  Druse ^  4  Wend.  818;  Van  JSme* 
selaer  y.  Jones,  2  Barb.  643.  The  principle  to  be  extmoted  from 
these  decisions  may  be  stated  as  follows:  Wheneyer  a  debtor  is 
in  default  for  not  paying  money,  deliyering  property,  or  render* 
ing  services  in  pursuance  of  his  contract,  justice  requires  that 
he  should  indemnify  the  creditor  for  the  wrong  which  has  been 
done  him;  and  a  just  indemnity,  though  it  may  sometimes  be 
more,  can  never  be  less,  than  the  specified  amount  of  money,  or 
the  value  of  the  property  or  services  at  the  time  they  should 
have  been  paid  or  rendered,  with  interest  from  the  time  of  the 
default  until  the  obligation  is  discharged.  And  if  the  creditor 
is  obliged  to  resort  to  the  courts  for  redress,  he  ought,  in  all 
such  cases,  to  recover  interest,  in  addition  to  the  debt,  by  way 
of  damages.  It  is  true  that  on  an  agreement  like  the  one  under 
consideration,  the  amount  of  the  debt  can  only  be  ascertained 
by  an  inquiiy  concerning  the  value  of  the  property  and  services. 
But  the  value  can  be  ascertained;  and  when  that  has  been  done, 
the  creditor,  as  a  question  of  principle,  is  just  as  plainly  entitied 
to  interest  after  the  default,  as  he  would  be  if  the  like  sum  had 
been  payable  in  money.  The  English  courts  do  not  allow  in* 
teiest  in  such  cases;  and  I  &el  some  difficulty  in  saying  that  it 
can  be  allowed  here,  vrithout  the  aid  of  an  act  of  the  legislature 
to  authorize  it.  But  the  courts  in  this  and  other  states  have  for 
many  years  been  tending  to  the  conclusion  which  we  haye  finally 
reached,  that  a  man  who  breaks  his  contract  to  pay  a  debt, 
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irhether  the  payment  was  to  be  made  in  money,  or  in  anything 
else,  shall  indemnify  the  creditor,  so  far  as  that  ean  be  done  by 
adding  interest  to  the  amount  of  damage  which  was  sustained 
on  the  day  of  the  breach.  The  rule  is  just  in  itself;  and  as  it  is 
now  nearly  nineteen  years  since  the  point  was  decided  in  favor 
of  the  creditor,  and  eight  out  of  nine  judges  of  the  supreme 
court  have,  at  different  times,  concurred  in  that  opinion,  we 
think  the  question  should  be  regarded  as  settled. 
New  trial  denied. 


UPON  Bbmt.— In  Ohermt/erY.  NiehoU^  6  Am.  Dec  439,  it  is  held 
that  rt&t  osiTies  ivterert  from  the  time  it  is  dne,  uiless  from  the  oonduct  of 
tiie  landlord  it  ma}'  be  infetxed  that  he  does  not  mean  to  insist  upon  it,  or 
mnless  he  aeta  opprawvely  in  demanding  more  than  Ib  dne,  where  the  tenant 
is  willing  to  do  jntftioe,  or  onless  there  are  other  equitable  circumstancea 
making  the  allowing  of  interest  improper.  But  in  Brechenridge  v.  Brooks^  12 
Id.  401,  a  Kentucky  caae,  it  is  decided  that  interest  upon  rent  in  arrears  ia 
not  allowable,  beoaose  it  is  in  the  nature  of  compound  interest.  A  statute 
was  snbaequently  passed  in  that  state,  however,  allowing  interest  upon  rent 
after  dne:  See  the  note  to  the  case  last  cited.  That  interest  Ib  recoverable 
upon  rent  after  default  in  payment  is  held,  following  the  principal  case,  in 
lMmff9ionY.Miaer,ll'N.Y.W;  Cawing  Y.ffotaard,  46  Btah,6Si.  Sowhere 
nnts  are  ooUeoted  by  one  tenant  in  common,  it  is  held  that  his  co-tenant  may, 
in  an  action  for  money  received  to  hiB  use,  recover  his  proportion,  with  in* 
tersst  thereon,  without  a  demand:  ScoU  v.  Ouemtey,  '60  Barb.  180,  citing 
Vtm  ReutMiaer  t.  JeweiL 

iNTiRm,  Allowance  or,  in  Gxnkbal:  See  the  leading  case  of  SeUeek  ▼• 
French,  6  Am.  Deo.  186,  and  the  note  thereto,  discussing  this  subject  in  its 
various  phases.  See  also  Hunt  v.  Jucks,  1  Id.  556;  De  Pecui  v.  BuaM,  2  Id. 
076;  DHworth  v.  Sinderiing,  Id.  469;  Frtdand  v.  Edwards,  Id.  G20;  Seudder 
▼.  Morris,  4  Id.  882;  People  v.  Ckuherie,  6  Id.  263;  Wood  v.  BoMns,  Id.  182| 
JShidler  V.  Brand,  Id.  482;  Houghton  v.  Page^  0  Id.  30;  Goddard  v.  Bidow^ 
Id.  663;  Hart  v.  Brand,  10  Id.  715;  Olen  ▼.  lUher,  Id.  310;  Smith  v.  Vander^ 
hoet.  Id.  674;  Barelii  v.  Brown,  Id.  683;  Cannon  v.  Begga,  Id.  677;  CaHmiU 
▼.  Brown,  Id.  763;  Lofland  v.  Matdl,  12  Id.  106;  Bouthemy  v.  Ducoumau, 
Id.  486;  Sector  v.  Mark,  13  Id.  500;  Stewart  v.  Siocker,  15  Id.  589;  Siekmam 
▼.  Laptiey,  Id.  696;  Neweom  v.  Douglase,  16  Id.  317;  Simpeon  v.  Ikltz,  Id. 
602;  MUea  v.  Oden,  19  Id.  177;  Haven  v.  Foeter,  Id.  363;  IMge  v.  State, 
20  Id.  463;  Hunt  v.  Nevers,  26  Id.  616;  Waahingtan  v.  Planters'  Bank,  28  Id. 
333;  M<ywer  ▼.  Kip,  29  Id.  748;  Pattereon  v.  Nichol,  31  Id.  473;  Lurtan  v. 
iSKBiam,  33  Id.  430;  Shaw  v.  Wilkine,  49  Id.  692;  NorOrop's  Fx^re  v.  Oravee, 
60  Id.  264,  and  the  notes  thereto.  Interest  upon  interest:  See  TaUk^ferro'i 
thfre  T.'  JTiRflf's  AdnCr,  36  Id.  140;  DiAg  v.  Barkley,  45  Id.  762,  and  notes 
thereto,  ooUecting  the  prior  cases  in  this  series.  Interest  on  unliquidated 
demaads:  See  McConrdco  v.  Curzen,  1  Id.  640;  Murray  v.  Ware,  4  Id.  637; 
Fseterr.  Dupri,  12  Id.  466;  Shcew  ▼.  WUkine,  49  Id.  692.  Interest  on  con- 
tnMt  to  pay  property:  See  QuthrieY,  Wtddiffe,  7  Id.  746.  The  principal  case 
is  very  extensively  cited  as  an  authority  upon  this  subject. 

Thus  it  is  cited  and  approved  on  the  point  that  interest  is  always  allowable 
mk  default  in  payment  of  a  fixed  sum  payable  on  a  specified  day,  in  Blakelyr, 
AwofieoM,9Bosw.  146;  ScoU  v.  Ouemaey,  60 Barb.  180|  JHLapaUtUr.  Wendt, 
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76  N.  T.  682L  And  genarmlly,  wherever  a  debtor  ii  an  defknlt  in  the  pey- 
ment  of  moneys  deliTery  of  property,  or  rendition  of  aenrioes  pnrsoant  to  a 
oontract,  intereet  ii  allowable:  Matter  qf  Berriamy  44  How.  Fr.  218;  Okitis 
T.  WhUe,  6  Abb.  Pr.,  N.  S.,  381;  S.  C,  37  How.  Pr.  360;  S.  C,  1  Sweeny,  202; 
Adams  v.  Fort  Plain  Bank,  36  K.  Y.  261;  White  ▼.  Afttter,  78  Id.  396.  So 
TTen  though  the  amount  be  nnliqnidated,  if  it  can  be  ascertained  by  oompn- 
tition  and  by  reference  to  established  market  valaes:  Stpperij^  r,  Stewart,  60 
Badi  69;  McMahon  ▼.  New  York  etc  B.  R.  Co.,  20  N.  T.  460;  MeOoBmm  ▼. 
Seward,  62  Id.  318;  Fitch  ▼.  Lmngeton,  4  Sandf.  616;  Barrow  ▼.  Beab,  0 
How.  371.  In  Holmee  ▼.  BanHu,  17  Barb.  466,  the  general  rule  is  affirmed 
to  be  that  interest  is  not  allowable  on  unliquidated  demands,  and  the  prin- 
cipal case  is  cited  as  establishing  an  exception  to  this  rule.  But  though 
it  is  not  necessary  that  the  amount  of  a  demand  should  be  liquidatecl  so 
as  to  make  interest  allowable,  default  in  payment  or  pecf ormanoe  is  es- 
sentiai:  Campbell  ▼.  Bruen,  I  Bradf.  233;  MygaU  t.  WUkox,  I  Lmul  60. 
Until  the  debt  or  demand  is  due,  interest  will  not  run  upon  it:  Ederly  ▼.  Cbit, 
8  K.  T.  603,  where  it  is  held,  on  this  ground*  that  interest  can  not  be  col- 
lected on  an  open  running  account,  where  there  is  no  agreement  to  pay 
interest.  But  interest  is  allowable  in  an  action  on  an  account  for  goods  sold 
from  the  time  of  presentment,  for  the  party  is  then  in  default:  Beere  ▼•  iZey- 
noltff,  11 K.  T.  102.  In  fFfttte  Y.  i/tto-,  78  K.  Y.  306,  it  is  held  that  interest 
will  not  run  from  the  commencement  of  the  action  on  a  demand  unless  a  de- 
mand before  action  would  set  interest  running.  In  aocordanoe  with  the 
general  doctrine  laid  down  in  the  principal  case,  interest  is  allowable  in  action 
for  damages  for  breach  of  a  special  contract:  KeUy  t.  FaU  Brook  Coal  Co., 
67  Barb.  187.  So  in  an  action  for  breach  of  a  bond  of  indemnity  against  a 
liability:  Lyon  v.  Clark,  8  N.  Y.  157.  So  for  breach  of  a  coTenant  by  a 
lessor  in  a  lease  to  pay  the  value  of  the  tenant's  improvements  at  the  end  of 
the  term:  Benwick  v.  Benwiek,  1  Bradf.  238.  In  Dana  v.  F%Mer,  1  B.  D. 
Smith,  483,  it  is  held  that  a  direction  to  the  jury  to  allow  interest  in  an 
action  for  the  non-delivery  of  personal  property  is  erroneous,  and  that  the 
allowance  of  interest  in  such  cases  is  in  the  discretion  of  the  jury;  and  it  is 
said  that  the  principal  case,  although  it  contains  some  expreesions  to  the 
contrary,  can  not  be  understood  to  overrule  previous  decisions  establishing 
this  as  the  rule.  In  Jackson  v.  New  York  Central  B.  B,  Co.,  2  Thomp.  4  0. 
666,  it  Ib  held,  citing  the  principal  case  and  others,  that  though  the  amount 
of  an  indebtedness  is  unliquidated,  if  there  is  an  actual  breach  of  a  contract 
to  pay  and  an  actual  indebtedness  due,  interest  is  recoverable.  In  Oalhip  v. 
Feme,  10  Hun,  526, 626,  on  the  other  hand,  it  is  held  that  in  an  action  by  aa 
attorney  against  his  client  for  professional  services,  where  no  bill  has  been  pr^ 
sented  and  the  demand  is  unliquidated,  interest  Ib  not  recoverable  from  the 
rendition  of  the  services,  and  the  principal  case  is  distinguished  as  one  in 
which  there  was  an  express  agreement  to  deliver  certain  specified  property  as 
rent  at  a  fixed  time  and  place. 

Kent  Payablb  in  Pboduos  ob  Skbyioxs:  See  Wait,  AppdUjoU,  19  Am.  Deo. 
262;  Dockham  v.  Parker,  23  Id.  647;  Johnson  v.  Smith,  24  Id.  630;  Doaver 
V.  Bice,  34  Id.  388;  Putnam  v.  Wise,  37  Id.  300;  Case  v.  Hart,  38  Id.  736;  Van 
Bensielaer  v.  Bradley,  46  Id.  461.  That  rent  payable  in  produce  stands  oa 
the  same  footing  as  rent  payable  in  money,  is  held,  citing  the  principal  cass^ 
in  People  v.  Van  Bensselaer,  0  N.  Y.  328. 

That  Assionkx  of  Lessxb  is  Liablb  fob  Rent,  and  that  a  covenant  to  pay 
rent,  with  the  incidental  remedies  for  a  breach,  runs  with  the  land,  is  a  poinl 
to  which  the  principal  case  is  cited  in  Van  Benssalaer  v.  Hays,  19  K.  Y.  OS^ 
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and  Maim  ▼.  Often^  92  Barb.  458,  beoaoae,  m  a  matter  of  fact,  the  action  waa 
against  an  aaaignee  of  the  leaae,  though,  aa  will  be  seen  from  the  opinion,  no 
paeation  aroae  on  thftt  point.  See,  on  thftt  enbject,  ChSd$  ▼.  CZarib,  49  Am. 
Dec  164,  and  the  caaea  cited  in  the  note  thereta 

€k>MPULBQBT  Nonsuit:  See  ^^neneh  v.  SmUh,  24  Am.  Dec  616,  and  the  note 
thereto  diacnaiiing  this  subject  See  also  Dain  ▼.  Cowing,  39  Id.  585;  ifoftsa 
T.  WM,  Id.  363;  CahiU  v.  Kakmumoo  etc,  Ins.  Co.,  43  Id.  457,  and  cases 
eited  in  the  notes  to  those  decisions.  If  the  plaintiff  is  'entitled  even  to 
nominal  damages,  no  question  as  to  the  quantum  of  damages  can  be  raised  by 
a  motion  for  a  nonsuit  so  as  to  bring  it  up  on  error:  LiUie  v.  Hoyi,  40  Id.  360. 
The  doctrine  laid  down  in  the  principal  case  on  this  point  is  approved  in  If a(- 
lory  Y.  Tioga  S.  B.  Co.^  3  Abb.  App.  Dec  142;  S.  C,  3  Eeyes,  355;  36  How. 
Ft.  203;  5  Abb.  Pr.,  N.  S.,  423. 


Hay  v.  Cohoes  Gompant. 

[3  Nkw  Tobs  (3  OoMSXOCK),  ISO.] 

Bight  ov  ▲  Land-ownke  to  Maks  Excavations  in  his  land  (such  aa  nra 
involved  in  mating  a  canal)  is  subject  to  the  limitation  that  he  must  not 
cast  the  soil,  stones,  etc,  upon  neighboring  land,  to  the  annoyance  or  In- 
convenience of  its  owners. 

Appeal  from  a  judgment  xeTersing  a  judgment  of  nonsuit  in 
an  action  of  trefipass  on  the  case.  The  Cohoes  Company 
was  incorporated  by  New  York  laws,  1826,  p.  70,  c.  90,  with 
authority,  among  other  things,  to  construct  a  canal;  and  its 
agents  and  servants,  in  the  course  of  blasting  for  making  the 
necessary  excavations,  threw,  according  to  plaintiff's  declara- 
tion and  evidence,  large  quantities  of  gravel,  slate,  and  'stones 
upon  plaintiff's  dwelling,  and  also  darkened  its  windows,  broke 
its  chimney*  etc. ;  for  doing  which  he  brought  this  action.  There 
was  no  averment  of  negligence  or  malice,  and  no  proof  of  any- 
thing more  than  injury  to  plaintiff's  premises  incidental  to  the 
making  of  excavations  by  defendants,  on  their  own  premises,  in 
the  construction  of  a  work  which  had  been  authorized  by  the 
legislature;  and  therefore  the  presiding  judge  granted  a  motion 
for  a  nonsuit.  The  supreme  court  reversed  the  judgment  and 
granted  a  new  trial:  3  Barb.  42;  and  defendants  appealed. 

John  K,  Porter,  attorney,  and  2>.  Wright,  of  counsel,  for  the 
appellants,  the  company  causing  the  injury. 

Edward  F.  BuUard,  attorney  and  counsel,  for  the  respondent^ 
the  land-owner  injured. 

By  Oourt,  Oabdineb,  J.  The  defendants  insist  that  they 
had  the  i*ight  to  excavate  the  canal  upon  their  own  land,  and 
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ireie  not  reeponsiUe  for  injimfiB  to  tliird  personB,  unless  thej 
ocenrred  timmgh  their  negligence  and  want  of  skill,  or  that  of 
their  agents  and  servants. 

It  was  an  elementary  principle  in  reference  to  private  rights, 
that  evexy  individnal  is  entitled  to  the  nndistarbed  possession 
and  lawful  enjc^ment  of  his  own  property.  The  mode  of  en- 
joyment is  necessarily  limited  by  the  rights  of  others— otherwise 
it  might  be  made  deetructiye  of  their  rights  altogether.  Hence 
the  maxim,  Sic  viere  hu>,  etc.  The  defendants  had  the  right  to 
dig  the  canal.  The  plaintiff,  the  right  to  the  undisturbed  pos- 
session of  his  property.  If  these  rights  conflict,  the  former  must 
yield  to  the  latter,  as  the  more  important  of  the  two,  since, 
upon  grounds  of  public  policy,  it  is  better  that  one  man  should 
surrender  a  particular  use  of  his  land,  than  that  another  should 
be  deprived  of  the  beneficial  use  of  his  property  altogether, 
which  might  be  the  consequence  if  the  privilege  of  the  former 
should  be  wholly  unrestricted.  The  case  before  us  illustrates 
this  principle.  For  if  the  defendants  in  excavating  their  canal, 
in  itself  a  lawful  use  of  their  land,  could,  in  the  manner  men- 
tioned by  the  witnesses,  demolish  the  stoop  of  the  plaintiff  with 
impunity,  they  might,  for  the  same  purpose,  on  the  exercise  of 
seasonable  care,  demolish  his  house,  and  thus  deprive  him  of  all 
use  of  his  property. 

The  use  of  land  by  the  proprietor  is  not  therefore  an  absolute 
right,  but  qualified  and  limited  by  the  higher  right  of  others  to 
the  lawful  possession  of  their  property.  To  this  possession  the 
law  prohibits  all  direct  injury,  without  regard  to  its  extent  or 
the  motives  of  the  aggressor.  A  man  may  prosecute  such  busi- 
ness as  he  chooses  upon  his  premises,  but  he  can  not  erect  a 
nuisance  to  the  annoyance  of  the  adjoining  proprietor,  even  for 
the  purpose  of  a  lawful  trade:  Aldred'a  Case,  9  Coke,  58.  He 
may  excavate  a  canal,  but  he  can  not  cast  the  dirt  or  stones 
upon  the  land  of  his  neighbor,  either  by  human  agency  or  the 
force  of  gunpowder.  If  ho  can  not  construct  the  work  without 
the  adoption  of  such  means,  he  must  abandon  that  mode  of  using 
his  properly,  or  be  held  responsible  for  all  damages  resulting 
therjefrom.  He  vrill  not  be  permitted  to  accomplish  a  legal  ob- 
ject in  an  unlawful  manner. 

In  BoUe's  Abridgment,  565,  it  is  said  that  if  A.  erects  a  new 
house  upon  the  confines  of  his  land,  and  next  adjoining  the 
land  of  B.,  and  B.  afterwards  digs  his  land  so  near  the  land  of 
A.  thai  it  falls,  no  action  can  be  sustained  by  A.  The  purpose 
•I  B.  in  the  case  cited,  in  digging  upon  his  oven  land,  veas  law- 
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fed,  and  so  for  aught  that  appears  were  the  means  taken  to  ao- 
oompliflh  it.  The  right  of  A.  to  occupy  and  nse  his  land  in  a 
particular  manner  was  qualified  and  limited  bj  a  similar  right 
ill  B.  No  action  consequently  could  be  sustained.  ''A  man, 
however,  can  not  dig  his  land  so  near  mine,''  the  reporter  adds, 
''as  to  cause  mine  to  slide  into  the  pit."  In  the  last  case,  the 
injuxy  would  consist  in  depriving  the  owner  of  a  part  of  the  soil 
to  which  his  right  was  absolute.  No  degree  of  care  in  the  e^ 
caTation  by  the  pit-owner,  would,  I  apprehend,  justify  the  trans- 
fer of  a  portion  of  another  man's  land  to  his  own. 

So  in  all  that  class  of  cases  where  the  mode  of  enjoyment  is 
turned  into  an  absolute  right  by  custom,  grant,  or  prescription, 
the  party  is  entitled  to  protection  against  any  alteration  of  the 
adjacent  premises  by  which  he  may  in  any  way  be  injured: 
LaacUa  t.  Holbrook,  4  Paige,  173  [25  Am.  Dec.  524],  and  cases 
cited.  In  Pantan  v.  Eblland,  17  Johns.  92  [8  Am.  Dec.  369], 
the  parties  were  owners  of  contiguous  building  lots,  in  the  city 
of  New  York.  The  defendant  in  order  to  lay  a  foundation  for  a 
dwelling-house,  dug  below  the  foundation  of  the  plaintiffs 
house,  in  consequence  of  which  it  settled  and  the  walls  cracked. 
Held,  that  the  defendant  was  not  liable  without  proof  of  negli- 
gence. In  other  words,  the  plaintiff  was  bound  to  show  that 
the  means  adopted  by  the  defendant  were  illegal.  Clark  r.  Foot, 
8  Johns.  421,  is  to  the  same  effect.  If,  with  the  same  purpose 
in  Tiew,  the  defendant  had  placed  earth  upon  or  transported  it 
•erosa  the  plaintiffs  lot,  the  means,  per  8e,  would  be  wrongful. 

In  this  case,  the  plaintiff  was  in  the  lawful  possession  an^ 
use  of  his  own  property.  The  land  was  his,  and,  as  against  the 
defendant,  by  an  absolute  right  from  the  center  'UMqtiead  ooeiLnm. 
The  defendants  could  not  directly  infringe  that  right  by  any 
means  or  for  any  purpose.  They  could  not  pollute  the  air  upon 
the  plaintiffs  premises:  Morley  v.  Pragnel,  Cro.  Car.  510;  ncr 
abstract  any  portion  of  the  soil:  Boll.  Abr.  565,  note;  Thurston 
Y.  Mancockf  12  Mass.  221  [7  Am.  Dec.  57];  nor  cast  anything 
nyoji  the  land:  Lambert  y.  Bessey^BAj,  T.  421;  by  any  act  of 
their  agents,  neglect,  or  otherwise.  For  this  would  violate  the 
right  of  domain.  Subject  to  this  qualification  the  defendanta 
ware  at  liberty  to  use  their  land  in  a  reasonable  manner,  ao- 
warding  to  their  pleasure.  If  the  exercise  of  such  a  right  upon 
their  part,  operated  to  restrict  the  plaintiff  in.  some  particular 
mode  of  enjoying  his  property,  they  would  not  he  liable.  It 
would  be  damnum  absque  ir^uria, 

Kb  one  questions  that  the  improvement  contemplated  by  the 
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^fefendants  upon  their  own  premises  was  proi>6r  and  lawfoL 
The  means  by  which  it  was  prosecuted  were  illegal  notwith- 
standing. For  they  disturbed  the  rightful  possession  of  the 
plaintiff,  and  caused  a  direct  and  immediate  injuiy  to  his  prop- 
erty. For  the  damages  thus  resulting,  the  defendants  are  liable. 
Without  determining  the  other  questions  discussed  upon  the 
«Kgument,  we  thinks  upon  the  ground  above  stated,  that  the 
judgment  of  the  supreme  court  should  be  affirmed. 
Judgment  affirmed. 

LiABnjTT  voB  Dakaos  to  Othkbb  fbom  Acts  Doin  on  OhsIb  Owv  LAvnt 
^See^  particularly  as  to  liability  for  injuries  to  adjacent  property  by  ezoava- 
4kma  on  one's  own  land,  TkuraUm  v.  ffctneock^  7  Am.  Dec.  67»  and  notei 
PatUon  ▼.  Holland^  8  Id.  369;  Lataia  ▼.  Hdbrook,  25  Id.  524,  and  note.  As 
h»  liability  for  other  noisances  and  injnrioiu  acts  maintained  or  done  on  one's 
land,  see  ^eoZ  ▼.  ITenrtf,  33  Id.  126;  Cailm  t.  Valeniine^  2S  Id.  BffI;  Woffoner 
w.  Jermaine,  45  Id.  474;  Pierce  v.  Fenudd,  46  Id.  573;  I%sh  y.  Dodge,  47  Id. 
^854,  and  oases  cited  in  the  notes  thereto.  One  storing  a  large  quantity  of 
gunpowder  in  a  wooden  building  near  other  buildings  is  guilty  of  a  pnUio 
^nisance,  and  is  liable  for  damages  resulting  from  an  explosion  thereof  with- 
^at  proof  of  any  negligence  on  his  part  causing  the  explosion:  Myen  ▼.  MeJr 
€olm,  41  Id.  744,  and  see  the  note  to  that  case.  The  principal  case  is 
Tecognized  in  the  foUowing  decisions  as  an  authority  upon  this  subject:  Thai 
^we  may  lawfully  use  his  own  land  for  all  purposes  for  which  such  property  is 
vflually  applied,  without  being  liable  for  consequential  injuries  to  his  neigh- 
Imfb,  if  he  employs  due  skill  and  caution,  and  if  no  legal  rig^t  is  infringed. 
Is  a  point  to  which  the  case  is  cited  in  RadcUff^a  Eh^n  ▼.  Mayer  etc.  qf  Brook' 
%»,  4  N.  T.  199;  CarhaH  ▼.  Auburn  Qas  Light  Co.,  22  Barb.  297,  306.  fiat 
•liis  right  to  the  use  of  his  land  is  not  absolute.  It  is  qualified  by  the  right 
4if  adjacent  owners  to  the  beneficial  use  and  enjoyment  of  their  property,  and 
if  he  goes  beyond  the  limits  of  lawful  use  and  creates  a  nuisance  to  his  neigh* 
Iwrs,  or  does  a  direct  injury  to  thcar  property  by  taking  away  a  part  of  tha 
ml,  or  casting  stones,  rubbish,  or  other  substances  upon  it,  or  the  like,  he  is 
liable  without  regard  to  negligence,  and  even  though  proper  care  be  showm 
■iyiUley  Y.  McCheaney,  3  Lans.  282;  Carkart  v.  Auburn  Oas  Light  Co.,  mtpm^ 
PixUy  y.  dark,  32  Barb.  274;  ffutchina  v.  8mUh,  63  Id.  255;  Badelife  Ea^te 
w.  Mayor  etc.  qf  Brooklyn,  mipra;  Loaee  v.  Saratoga  Paper  Co.,  42  How.  Pr. 
385, 392.  Thus,  where  one  interferes  with  the  natural  flow  of  a  stream  through 
liis  land  by  dams,  etc.,  so  that  the  water  flows  upon  his  neighbor's  land  to  his 
injury,  either  by  direct  overflow  or  by  percolation  through  the  embankments, 
'though  due  care  is  used,  he  has  been  held  liable:  Pisdey  v.  Clark,  35  K.  T. 
930,  523.  So  where  a  canal  company  enlarges  its  canal  and  causes  adjacent 
'land  to  be  inundated,  though  the  work  is  done  with  reasonable  care  and  skill: 
43elde»  v.  Delaware  etc  Canal  Co.,  24  Barb.  364  So  where  one  paves  his  yard 
•o  that  water  will  not  pass  through  into  the  soil,  and  in  carrying  water  from 
Ids  roof  by  insufficient  drains  to  his  privy  vault,  causes  an  accumulation  of 
upon  hlB  premises  which  is  cast  upon  his  neighbor's  land,  though  ha 
reaaonable  diligence  to  prevent  it:  Jutte  r.  Hughes,  67  K.  T.  267,  273L 
So  where  a  riparian  owner  obstructs  or  diverts  a  stream  so  as  to  prevent  its 
reasonable  use  by  an  adjacent  owner:  Premtice  y.  Oeiger,  9  Hun,  358;  or  oor> 
««pts  the  stream  by  noxious  deposits  therein:  &JRiley  ▼.  MeOhuHey,  3  Lana*. 
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282;  Carhari  ▼.  Aubwm  Oas  Light  Co.,  22  Barb.  297, 308.  Or  where  he  pol- 
lutes the  air  by  noxioos  gases  and  fumes  from  a  lime-kibi,  or  from  the  engine* 
of  an  elevated  railway:  Hutchina  v.  SmUh,  63  Barb.  255;  Coro  ▼.  MetropoUUm 
tie.  R.  R.  Co.,  14  Jones  ft  S.  169-171.  So  where  a  land-owner  or  canal  con- 
tractor, in  blasting  or  making  improvements,  casts  rocks  or  other  materials  on 
another's  land:  Churdier  v.  Cormack,  2  E.  D.  Smith,  202;  SL  Peter  v.  Deniaon^ 
6S  N.  T.  421;  a  C,  17  Am.  Bep.  258;  Moire  v,  Manhattan  etc.  Aee.,  89  K. 
T.  605.  So  where  cme  stored  gunpowder  in  a  magazine  upon  his  premises^ 
eonstmoted  with  the  usual  safeguards,  and  it  exploded  without  apparent 
cause,  to  the  injury  of  the  plaintiff's  adjacent  house,  an  instruction  l^at  the 
plaintiff  could  not  recover  without  proof  that  the  powder  was  negligently 
kept  upon  the  premises,  was  declared  erroneous,  and  it  was  held  that  the  fact 
that  the  explosion  took  place  without  apparent  cause,  notwithstanding  the  pre- 
cautions taken,  evinced  its  dangerous  character,  and  that  it  should  have  been 
left  to  the  jury  to  detemune  whether,  from  its  proximity  to  other  buildings 
and  from  the  other  circumstances,  the  magazine  was  in  fact  a  nuisance:  Heeg 
V.  Lieht,  80  K.  Y.  579, 583;  8.  C,  8  Abb.  N.  G.  360.  So  where  a  raikoad  con- 
tractor stored  explosive  materials,  to  be  used  in  blasting,  within  the  limits  of 
a  town,  in  the  vicinity  of  a  tunnel  which  he  was  excavating,  and  an  explosion 
occurred,  to  the  injury  of  adjacent  property,  the  contractor  was  held  liable 
without  proof  of  negligence  or  unskillfulness:  McAndrewe  v.  Cotterd,  42  N. 
J.  L.  189,  191.  But  where  nitro-glycerine,  while  being  held  in  store  by  a 
carrier  for  transportation,  exploded,  to  the  injury  of  adjacent  property,  it  was 
held,  distingmshing  the  principal  case,  that  tiie  carrier  was  not  liable  without 
proof  of  knowledge  of  the  dangerous  character  of  the  article,  or  of  actual  neg- 
ligence: ParroU  v.  Barney,  1  Sawy.  238;  S.  C,  2  Abb.  Pr.,  K.  S.,  211.  So 
where  a  steam-boiler  in  use  on  one's  land  accidentally  exploded,  occasioning 
injury  to  adjacent  property,  it  was  held  that  no  action  would  lie  without  proof 
of  n^ligence :  Laeee  v.  Saratoga  Paper  Co. ,  42  How.  Pr.  385, 392.  In  a  subse- 
quent decision  concerning  the  same  accident.  Potter,  J.,  thought  also  that 
proof  of  negligence  was  unnecessary,  but  the  majority  of  the  court  disagreed 
with  him  on  this  point,  though  they  agreed  with  him  in  granting  anew  trial  on 
other  grounds:  Loeu  v.  B^iehanan,  61  Barb.  105.  But  in  Zjoaee  v.  Buchanan^ 
61  N.  Y.  476»  479,  the  dedsion  in  61  Barb,  was  reversed,  and  it  was  held  that 
the  owner  of  the  boiler  was  not  liable  for  the  explosion  except  on  proof  of 
negligence,  distinguishing  the  principal  case  as  one  in  which  the  injury  was 
the  direct  and  necessary  result  of  the  defendant's  act.  In  McCafferty  v.  Spvey- 
ten  DuyvU  etc  R.  R.  Co,,  48  How.  Pr.  44,  49,  it  was  held  that  a  railroad 
company  was  not  liable  for  the  negligence  of  a  subcontractor  in  blasting  rock 
whereby  adjacent  property  was  injured,  and  the  principal  case  was  distin- 
guished as  raising  no  question  upon  this  point. 

Where  the  adjacent  house  of  the  plaintiff  was  jarred  by  the  running  of  an 
engine  upon  the  defendant's  premises,  and  the  inmates  annoyed  and  terrified 
by  the  noise  so  that  the  occupancy  of  the  house  became  uncomfortable,  the 
defendant  was  held  liable,  under  the  rule  of  the  principal  case:  McKeon  v.  See, 
4  Robt.  (N.  Y. )  467.  So  where  one  cut  trees  on  the  dividing  line  between  him- 
self and  an  adjacent  owner:  Relyea  v.  Beavery^  Barb.  552.  So  where  a  land- 
owner, in  excavating  on  his  own  land,  destroyed  the  support  of  adjacent  land: 
JFbrrand  v.  Marshall,  19  Id.  383;  S.  C,  21  Id.  414.  The  case  is  cited  on 
the  same  point  in  People  v.  Canal  Board,  2  Thomp.  &  C.  278.  But  where,  in 
a  grant  of  land,  the  right  to  the  minerals  therein  was  reserved  to  the  grantor, 
which  right  he  subsequently  conveyed  to  another,  it  was  held  that  the  grantee 
thereof  could  lawfully  sink  shafts  and  run  tunnels  to  reach  the  minerals,  so 
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iw  M  neoenury  for  the  reasonable  nee  and  enjosrment  of  his  property  therein, 
leaving  sufficient  support  for  the  snrfiaoe  as  it  was  at  the  time  of  the  grant,  or 
as  then  contemplated  by  the  parties,  and  would  not  be  liable  to  an  action  or 
to  an  injunction,  thou^^  the  owner  of  the  soil  might  thereby  be  prevented 
from  using  the  premises  in  a  particular  way:  Marvin  v.  Brewgier  Iron  Mining 
Oo.,  56  K.  Y.  538.  Folger,  J.,  deliTering  the  opinion,  thus  distinguishes  the 
principal  case:  '*  Nor  does  this  case  fall,  in  its  main  aspects  at  least,  within 
the  rule  reoogniced  and  applied  in  Hay  ▼.  Cohoea  Ccu,  *2  K.  Y.  150.  There 
the  adjacent  owner,  though  following  a  lawful  purpose  upon  his  own  land,  in 
azcaTating  a  canal  thereon,  cast  rocks  from  it  upon  his  neighbor's  land.  He 
immediately  and  physically  invaded  his  neighbor's  exclusive  possession.  His 
had  the  right  to  dig  the  canaL  His  neighbor  had  the  right  of  undisturbed 
possession  of  his  property.  It  was  held,  on  grounds  of  public  policy,  better, 
if  these  rights  conflicted,  that  he  should  give  up  the  right  of  a  particular  use 
than  that  his  neighbor  should  lose  the  beneficial  use  of  his  altogether.  Here, 
however,  the  case,  if  not  reversed,  is  nearly  so.  The  sole  use  which  the  de- 
fendant can  make  of  its  property  is  to  excavate  and  remove  it.  If  it  is  doing 
only  what  is  necessary  to  that  end,  shall  it  give  up  altogether  the  sole  beneficial 
nse  of  its  property,  that  the  plaintiff  may  use  his  undisturbedly  in  one  way, 
the  most  profitable,  doubtless,  and  the  most  desirable,  but  still  one  way  of 
several  f"  Where,  without  any  negligence  on  the  part  of  the  owner,  logs  in 
a  boom  broke  loose  by  reason  of  a  freshet  and  lodged  on  the  plaintiff's  land, 
and  were  suffered  to  remain  there  several  months,  occasioning  damage  to  his 
meadow,  it  was  held  that  the  owners  were  not  liable  for  damages  by  the  mere 
lodgment,  but  were  liable  for  damages  for  the  delay  in  removal,  and  the  prin- 
cipal case  was  cited  to  the  point  that  one  is  liable  for  a  direct  injury  to 
another's  property:  Sheldon  v.  Sherman,  42  Barb.  368,  370. 

In  Piehaird  v.  CcUins,  23  Barb.  458,  where  the  defendant  buUt  a  high  fence 
on  his  own  land,  which  had  the  effect  of  darkening  the  plaintiff's  windows  in 
his  adjacent  house,  and  although  he  did  so  for  that  purpose,  it  was  held  that 
he  was  not  liable,  it  not  appearing  that  the  plaintiff  had  any  prescriptive  or 
other  legpd  right  to  an  unobstructed  view,  citing  the  principal  case  at  not  in 
with  that  doctrine.  * 
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[3  Naw  ToBK  {2  OoMsxocx),  168.] 
LAHiM>win£B  Who,  in  Excavating  his  Land  for  a  contemplated  improve- 
ment, has  cast  dirt,  stones,  and  rabbisii  upon  adjoining  land,  to  the  injury 
thereof,  can  not  defend  an  action  for  compensatory  damages  by  evidence 
that  the  work  was  done  with  care  and  skill;  he  is  liable  for  the  actual 
injury,  irrespective  of  negligence. 

Appeal  from  a  jadgment  for  defendants  in  an  action  of  troH 
pass  on  the  case.  The  action  arose  out  of  the  same  general  facte 
as  those  of  Hay  against  the  same  company  (reported  ante,  279)» 
Tremain  being  a  land-owner  near  Hay,  and  suffering  in  the  same 
way  as  he  from  the  company's  blasting  operations.  The  differ- 
«iiee  between  the  two  cases  as  presented  on  their  respectiye  trials 
Was  merely  this:  that  in  Hay's  action  neither  party  offered  anj 
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proof  as  to  negligence;  but  in  Tremain's,  the  company  offered  to 
prove  that  their  agents  and  servants  had  proceeded  in  the  most 
careful  manner  in  making  the  excavations  complained  of.  The 
presiding  judge  excluded  this  evidence,  and  the  plaintiff  had  a 
verdict  and  judgment.  The  supreme  court,  in  an  opinion  hj 
Hand,  J.  (not  reported),  held  that  the  excluded  evidence  was 
Admissible  on  the  ground  that,  though  not  a  bar  to  the  action, 
it  was  relevant  on  the  question  of  damages,  for  it  was  adapted 
to  aid  the  jury  in  determining  how  much  injury  was  done,  since 
if  the  work  were  done  with  care  the  actual  injuiy  would  be  less 
than  if  done  carelessly.  From  this  decision  the  plaintiff 
appealed. 

Edward  F.  BitUard,  for  appellant,  the  land-owner  injured. 

John  K.  Porter^  of  counsel,  for  respondents,  the  company 
cantring  the  injury. 

By  Court,  Oabdineb,  J.  The  evidence  offered  by  the  defend- 
ants to  prove  **  that  the  work  was  done  in  the  best  and  moat 
careful  manner,"  was  deemed  by  the  court  below  relevant  on  the 
question  of  damages.  The  action  was  case.  The  declaration 
lays  no  foundation  for  exemplary  damages;  it  does  not  aver  that 
the  injury  was  willful,  or  even  that  it  arose  from  the  negligence 
of  the  defendants.  No  claim  to  them  was  made  upon  the  trial, 
and  the  jury  were  expressly  instructed  to  limit  their  verdict  to  a 
compensation  for  the  actual  injury  sustained  by  the  plaintiff. 

If  the  plaintiff's  windows  were  darkened  one  half  the  day, 
the  inconvenience  to  him  would  be  the  same  whether  the  light 
was  obstructed  by  accident  or  design,  with  an  intent  to  injure  him 
or  from  an  anxious  wish  to  preserve  his  property.  The  actual 
damage  to  the  plaintiff  would  be  the  same  whatever  might  be 
the  motive  for  the  act  which  caused  it. 

How  the  defendants  performed  their  work  was  in  this  view  of 
no  consequence:  what  they  did  to  the  plaintiff's  injury  was  the 
sole  question.  And  upon  that  issue  the  evidence  offered  was 
calculated  to  mislead  instead  of  enlighten  the  jury:  Eayi  v, 
Oelston,  13  Johns.  152;  Conrad  v.  Pacific  Insurance  Co.,  6  Pet. 
^62,  282;  BeU  v.  Cunningham,  3  Id.  69;  Tracy  v.  Swartwoui,  10 
Id.  80,  86. 

We  therefore  think  the  common  pleas  right  in  excluding  it» 
and  ihat  the  judgment  of  the  supreme  court  must  be  reversed. 

Judgment  reversed. 

IjLuiiuTr  FOB  Ikjubixb  bt  Acts  Dokb  oh  Oks's  Own  Lahd:  See  fli^y 
•r.  Cohou  Co.,  mUe,  279,aihd  nota.    Tfaii  case  is  dted  m  a  companiinn  osm  to 
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that  in  S^fea  ▼.  Beaoer^  S4  Barb.  652;  Lo9ee  ▼.  BwHumam^  61  Id.  105, 106| 
iySUep  ▼.  MeCheMe^,  3  Lane.  282;  BaddyT*  JSa^rw  ▼.  Ma^oretc  qf  Broob- 
^,  4  K.  Y.  199;  Piidey  v.  Clark,  36  Id.  623;  <9(.  Peter  t.  Denuim,  68  Id. 
423;  McCafferty  ▼.  Spuyten  DuyvU  etc.  JR.  JR.  Co.,  61  Id.  187;  Heeg  ▼.  JUdU, 
80  Id.  683;  S.  a,  8  Abb.  K.  Q  360;  McAndreum  v.  Co&rd;  42  K.  J.  L. 
191,  192.  For  a  more  particular  mention  of  theae  oaaea,  aee  tiie  note  to  Ha§ 
T.  Cokoes  Co.,  ahie,  279. 


Shobteb  v.  The  People. 

[2  Raw  York  (9  OomiooK),  ]M.] 

BioiaaiDB  IS  JuBTOiABLB  (botii  at  common  law  and  nnder  2  K.  7.  B.  S.  660^ 
aeo.  3),  wben  committed  in  aelf -defense  by  one  who,  being  attacked  with* 
ont  his  fanlt,  believea,  with  good  reaaon,  that  his  assailant  means  to  k£l] 
him  or  do  him  great  bodily  harm,  even  though  he  was  mistaken  in  sncfa 
belief. 

UsiNo  Dasomboub  Wkapon  to  Bbtitbh  Blow  with  Naked  Haitd,  wheva 
there  is  no  reason  to  apprehend  a  design  to  do  great  bodily  harm,  is  on- 
JQstifiable. 

Pmunmro  Bxtkbatqio  ADVKBaABT  and  Killino  Hzk  is  nnjostiilable  homi- 
cide^ even  though  the  deceased  was  the  first  assailant. 

JUDOMBNT  WILL   NOT  BS   BXVBBSID    ON    EbROB,  VOB   LfCOBBIOI   INSTIUTO- 

TI0N8,  even  in  a  capital  caae,  if  they  can  not  have  prejudiced  the  pria- 
oner;  as  where,  on  a  trial  for  murder,  the  explanations  given  to  the  Jury 
aa  to  the  right  of  self-defense  were  narrower  than  the  true  rule,  but  the 
facts  proved  were  such  that  no  question  of  justifiable  homicide  could 
properly  arise. 
Law  ov  Bills  of  Ezosftion  in  Cbocinal  Gabbs  is  the  same  as  in  dviL 

Ebbob  to  the  supreme  court  to  review  a  judgment  sostainiiig 
a  conviction  for  murder.  The  bill  of  exceptions  stated  the  evi- 
dence below  as  having  been  to  the  effect  that  Shorter  (the  ac- 
cused), who  was  a  negro,  and  Brush  (the  deceased),  meeting  by 
chance,  and  without  any  previous  difficulty,  on  a  sidewalk  in 
Buffalo,  became  engaged  in  a  quarrel  arising  out  of  words 
uttered  by  Brush  about  negroes,  at  which  Shorter  took  offense. 
Blows  passed  between  the  two  lAen,  and  Brush,  exclaiming,  **  He 
has  a  knife,"  retreated,  pursued  by  Shorter,  to  the  middle  of 
the  roadway,  where  in  a  few  moments  he  fell,  mortally  stabbed 
by  a  knife  in  Shorter's  hands.  The  witnesses  disagreed  as  to 
which  struck  the  first  blow,  but  there  is  no  dispute  that  Brush 
was  endeavoring  to  retreat  at  the  moment  when  the  fatal  wound 
was  given.  The  prisoner's  counsel,  among  other  requests,  asked 
the  court  to  charge  that,  although  the  prisoner  might  have  been 
mistaken,  yet  if  he  believed  himself  in  imminent  danger,  and 
did  not  strike  with  the  knife  to  gratify  malice  or  revenge,  he 
MB  justifiable;  that  the  question  was  not  whether  there  viraa 
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danger,  bat  whether  he  beUeyed  that  there  was.  The  presicliDg' 
judge  refncied  this  request,  and  instructed  the  jury,  that  in  order 
to  acquit  they  should  be  satisfied  that  there  was  in  fact  imminent 
danger;  and  the  juiy  found  the  prisoner  guilty.  The  suprexna- 
court  sustained  the  couTiction;  two  judges  holding  (in  an  opxD- 
ion  not  reported),  that  the  charge  and  refusal  were  substantiallj^ 
connect,  because  a  mere  belief  that  he  was  in  peril  would  only 
reduce  the  grade  of  the  prisoner's  offense  to  manslaughter,  and 
the  third  thinking  the  conviction  good  inespectiye  of  the  charge 
and  refusal,  because  there  were  no  facts  proved  to  which  thegp^ 
eotdd  apply;  and  the  prisoner  was  sentenced  to  death. 

Benjamin  H.  Austin^  district  oMomey,  for  the  defendants  ia^ 
error,  the  people. 

Mi  Cook,  for  the  plaintiff  in  error,  the  accused. 

By  Court,  Bbonson,  J.  When  one  who  is  without  fault  hiiiK 
aelf ,  is  attacked  by  another  in  such  a  manner  or  under  such  cSi^ 
eumstances  as  to  furnish  reasonable  ground  for  apprehending  a 
design  to  take  away  his  life,  or  do  him  some  great  bodily  harm,, 
and  there  is  reasonable  ground  for  believing  the  danger  immi-^ 
Bent  that  such  design  will  be  accomplished,  I  think  he  may 
safely  act  upon  appearances,  and  kill  the  assailant,  if  that  be 
necessary  to  avoid  the  apprehended  danger;  and  the  killing  wilt 
be  justifiable,  although  it  may  afterwards  turn  out  that  the  ap* 
pearances  were  false,  and  there  was  in  fact  neither  design  ta 
do  him  serious  injury,  nor  danger  that  it  would  be  done.  He 
must  decide  at  his  peril  upon  the  force  of  the  circumstances  in 
which  he  is  placed,  for  that  is  a  matter  which  will  be  subject  to 
judicial  review.  But  he  will  not  act  at  the  peril  of  making  that 
guilt,  if  appearances  prove  false,  which  would  be  innocence  had 
fhey  proved  true.  I  can  not  better  illustrate  my  meaning  than 
by  taking  the  case  put  by  Judge,  afterwards  Chief  Justice,  Par» 
ker,  of  Massachusetts,  on  the  trial  of  Thomas  O.  Selfridgew 
"A.  in  the  peaceable  pursuit  of  his  afiiedrs  sees  B.  walking  rap* 
idly  towards  him  with  an  outstretched  arm  and  a  pistol  in  hii» 
hand,  and  using  violent  menaces  against  his  life  as  he  advances.. 
Having  approached  near  enough  in  the  same  attitude.  A.,  who 
has  a  dub  in  his  hand,  strikes  B.  over  the  head,  before,  or  at  the 
instant  the  pistol  is  discharged;  and  of  the  wound  B.  dies.  It 
turns  out  that  the  pistol  was  loaded  with  powder  only,  and  that 
the  real  design  of  B.  was  only  to  terrify  A.''  Upon  this  case 
the  judge  inquires,  ''Will  any  reasonable  man  say  that  A.  ie 
more  criminal  than  he  would  have  been  if  there  had  been  m 
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bullet  in  the  pistol?  Those  who  hold  such  doctrine  must  xe* 
quire,  that  a  man  so  attacked  must,  before  he  strikes  the  assail-' 
ant,  stop  and  ascertain  how  the  pistol  was  loaded — a  doctrine 
which  would  entirely  take  away  the  right  of  self-defense.  And 
when  it  is  considered  that  the  jury  who  try  the  cause,  and  not 
the  partjT  killing,  are  to  judge  of  the  reasonable  grounds  of  his 
apprehension,  no  danger  can  be  supposed  to  flow  from  this  prin- 
ciple." The  judge  had  before  instructed  the  jury,  that  **  when 
from  the  nature  of  the  attack,  there  is  reasonable  ground  to  be* 
lieve  that  there  is  a  design  to  destroy  his  life,  or  commit  any 
felony  upon  his  person,  the  killing  of  the  assailant  will  be  ex* 
cusable  homicide,  although  it  should  afterwards  appear  that  no 
felony  was  intended:"  Self  ridges  Trial,  160;  1  Buss.  Cr.,  699,  ed. 
of  1824;  485,  note,  ed.  of  1836.  To  this  doctrine  I  fully  sub- 
scribe. A  difEisrent  rule  would  lay  too  hea^y  a  burden  upon 
poor  humanity. 

Ihave  stated  the  case  of  Selfridge  the  more  fully,  because  it  is 
not  only  an  authority  in  point,  but  it  is  one  which  the  roTisera 
professed  to  follow  in  framing  our  statute  touching  this  ques- 
tion. 

I  shall  not  stop  to  consider  the  common-law  distinctions  be- 
tween justifiable  and  excusable  homicide,  because  our  statute 
has  placed  killing  in  self-defense  under  the  head  of  justifiable 
homicide:  2  B.  S.  660,  sec.  8. 

The  Massachusetts  case  lays  down  no  new  doctrine.  The 
same  principle  was  acted  on  in  Levetfs  Case,  recited  by  JoneSi  J., 
in  Coolers  Case,  Cro.  Car.  538,  to  the  following  effect:  LeTett 
was  in  bed  with  his  wife,  and  asleep,  in  the  night,  when  the 
servant  ran  to  them,  in  fear,  and  told  them  that  thieves  were 
breaking  open  the  house.  He  arose  suddenly,  and  taking  a 
drawn  rapier  in  his  hand,  went  down  and  was  searching  the 
entry  for  the  thieves,  when  his  wife  espying  some  one  whom 
she  knew  not  in  the  buttery,  cried  out  to  her  husband,  in  great 
fear,  '<  Here  they  be  that  would  undo  us."  Levett  thereupon 
hastily  entered  the  buttery  in  the  dark,  not  knowing  who  was 
there,  and  thrusting  with  his  rapier  before  him,  killed  Frances 
Freeman,  who  was  lawfully  in  the  house,  and  wholly  without 
fault.  On  these  facts,  found  by  special  verdict,  the  court  held 
that  it  was  not  even  a  case  of  manslaughter,  and  the  defendant 
was  wholly  acquitted.  Now  here,  the  defendant  acted  upon 
information  and  appearances  which  were  wholly  false:  and  yet 
as  he  had  reasonable  grounds  for  believing  them  true,  he  was 
held  guiltless.    Foster,  Crown  Law,  p.  299,  saya  of  this  case;. 
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'*  Pofifii'bly  it  might  haye  been  better  raled  manalai^tfir  at  eom- 
mon  law,  dne  ciroumspection  not  having  been  used.*'  I  do  not 
understand  him  as  questioning  the  principle  of  the  deoisionybut 
as  only  expressing  a  doubt  whether  the  principle  was  properlj 
applied.  He  calls  it  nothing  more  than  a  case  of  manslaughter, 
when,  if  »  man  may  not  act  upon  appearances,  it  was  a  plain 
case  of  murder.  So  far  as  I  haye  observed,  no  other  writer 
upon  criminal  law  has  questioned,  in  any  degree,  the  decision 
in  LeveU's  Case,  and  most  of  them  haye  fully  apjyroyed  it.  East, 
in  his  Pleas  of  the  Crown,  vol.  1,  pp.  274,  875,  has  done  so. 
Hale,  1  P.  C.  42,  474,  mentions  it  among  cases  where  igno- 
rance of  the  fact  will  excuse  from  all  blame.  Hawkins,  1  P.  0. 
84,  Curwood's  ed.,  says  the  killing  had  not  the  appearance  of  a 
fault.  Bussell,  Crimes,  vol.  1,  p.  550,  ed.  of  1836,  approves  the 
decision,  which  he  introduces  with  the  remark,  that  "  important 
considerations  will  arise  in  cases  of  this  kind  [he  was  speaking 
of  homicide  in  defense  of  one's  person,  habitation,  or  property], 
as  to  the  grounds  which  the  party  killing  had  for  supposing 
that  the  person  slain  had  a  felonious  design  against  him;  more 
especially  where  it  afterwards  appears  that  no  such  design  ex* 
isted."  Boscoe,  Crim.  Ey.,  p.  689,  says:  ''It  is  not  essential 
that  an  actual  felony  should  be  about  to  be  committed  in  order 
to  justify  the  killing.  If  the  circumstances  are  such  as  that, 
after  all  reasonable  caution,  the  party  suspects  that  the  felony 
is  about  to  be  immediately  committed,  he  will  be  justified.** 
And  he  then  gives  LeveU's  Case  as  an  example. 

The  case  of  Sir  William  Hawkesworth,  who,  through  his  own 
fiiult,  was  shot  by  the  keeper  of  his  park,  who  took  him  for  a 
stranger  who  had  come  to  destroy  the  deer,  went  upon  the  same 
principle:  1  Hale's  P.  C.  40;  1  East  P.  C.  275;  1  Russ.  Or. 
549.  Other  cases  are  put  in  the  books  where  the  killing  will  be 
justified  by  appearances,  though  they  afterwards  prove  false. 
A  general,  to  try  the  vigilance  or  courage  of  his  sentinels 
comes  upon  the  sentinel  in  the  night  in  the  posture  of  an 
snemy,  and  is  killed.  There  the  ignorance  of  the  sentinel  that 
it  was  his  general,  and  not  an  enemy,  will  justify  the  kill- 
ing: 1  Hale's  P.  C.  42;  1  East  P.  C.  275;  1  Buss.  Cr.  640.  The 
case  mentioned  by  Lord  Hale,  which  was  before  him  at  Peter- 
borough, where  a  servant  killed  his  master,  supposing  he  was 
shooting  at  deer  in  the  com  in  obedience  to  his  master's  orders, 
belongs  to  the  same  class:  1  Hale's  P.  C.  40, 476;  1  Buss.  Cr.  540. 
In  BampUm's  Oam^  Eel.  41,  the  defendant  killed  his  wife  with 
a  pistol  which  he  had  found  in  the  street,  after  ascertaining,  as 
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he  sapposed,  by  a  trial  with  the  ramrod,  that  it  was  not  loaded, 
though  in  fact  it  was  charged  mth  two  bullets.  This  was  ad- 
judged to  be  manslaughter,  and  not  merely  misadyenture. 
Foster,  Crown  Law,  263,  264,  calls  this  a  hard  case,  and  thinks 
the  man  should  have  been  wholly  acquitted,  on  the  ground  that 
be  exercised  due  caution — ^the  utmost  caution  not  being  neces- 
saiy  in  such  cases.  But  if  the  decision  was  right,  as  I  am  in- 
clined to  think  it  was,  for  the  want  of  proper  caution,  still  the 
ease  goes  on  the  ground  that  the  degree  of  guilt  may  be  affected 
by  appearances  which  afterwards  proTc  false;  for  if  he  had  not 
tried  the  pistol,  it  would  have  been  murder.  Foster,  Id.  265, 
mentions  a  case  which  was  tried  before  him,  where  the  prisoner 
had  shot  his  wife  with  a  gun,  which  he  supposed  was  not  loaded. 
The  judge,  being  of  opinion  that  the  prisoner  had  reasonable 
ground  to  belieye  that  the  gun  was  not  loaded,  directed  the 
juiy,  that  if  they  were  of  the  same  opinion,  they  should  acquit 
the  prisoner;  and  he  was  acquitted.  In  Meade^a  C(i8e,  1  Lew. 
0.  0.  184,  the  prisoner  had  killed  with  a  pistol  one  of  a  great 
number  of  persons  who  came  about  his  house  in  the  night-time, 
singing  songs  of  menace,  and  using  violent  language.  Holroyd, 
J.,  told  the  jury  that  if  there  was  nothing  but  the  song,  and  no 
appearance  of  yiolence — ^if  they  belieyed  there  was  no  reasonable 
ground  for  apprehending  danger — the  killing  was  murder.  And 
in  The  People  y.  Rector^  19  Wend.  569,  Cowen,  J.,  said  alarm 
on  the  part  of  the  prisoner^  on  apparent  though  unreal  grounds, 
was  pertinent  to  the  issue.  In  The  U.  8.  y.  WiUberger,  3  Wash. 
0.  C.  515,  521,  the  judge  told  the  jury,  that  for  the  purpose  of 
justifying  the  killing,  the  intent  of  the  deceased  to  commit  a 
felony  must  be  apparent,  which  would  be  sufficient,  although  it 
should  afterwards  turn  out  that  the  real  intention  was  less 
criminal,  or  eyen  innocent.  He  afterwards  added,  that  the 
danger  must  be  imminent — ^meaning,  undoubtedly,  that  it 
must  wear  that  appearance.  The  Stale  y.  WeUa,  1  Oox,  424  [1 
Am.  Dec.  211],  is  entirely  consistent  with  this  doctrine.  The 
supreme  court  of  Tennessee  has  gone  still  further,  and  held 
that  one  who  kills  another,  belieying  himself  in  danger  of  great 
bodily  harm,  will  bo  justified,  although  he  acted  from  cow- 
ardice, and  without  any  sufficient  ground,  in  the  appearances^ 
for  the  killing:  Oraing^  y.  The  State,  5  Terg.  459  [26  Am. 
Dec.  278].  This  was,  I  think,  going  too  far.  -  It  is  not  enough 
that  the  party  belieyed  himself  in  danger,  unless  the  facts  and 
circumstances  were  such  that  the  jury  can  say  he  had  reasonable 
grounds  for  his  belief. 
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We  liaTe  been  referred  to  two  cases  where  it  was  said,  in  pub- 
ttance,  that  the  Trilling  must  be  necessary:  Begina  y.  Smith,  8 
Car.  &  P.  160,  and  Begina  t.  BuU,  9  Id.  22;  and  other  authori- 
ties to  the  same  effect  might  have  been  cited.  The  life  of  a  hu- 
man being  must  not  be  taken  upon  slight  grounds;  there  must 
be  a  necessify,  either  actual  or  apparent,  for  the  killings  c  r  it 
can  not  be  justified.  That,  I  think,  is  all  that  was  meant  by 
such  remarks  as  have  been  mentioned.  The  unqualified  language 
that  the  killing  must  be  necessary  has,  I  think,  neyer  been  used 
when  attention  was  directed  to  the  question  whether  the  accused 
might  not  safely  act  upon  the  facts  and  circumstances  as  they 
were  presented  at  the  time.  I  have  met  with  no  authority  for 
saying,  that  a  homicide  which  would  be  justifiable  had  appear- 
ances proved  true,  will  be  criminal  when  they  proTe  false. 

But  it  is  said  that  our  statute  has  changed  the  rule  of  the  com- 
mon law  on  this  subject;  and  that  there  must  in  fact  be  danger 
of  great  bodily  harm,  or  the  killing  can  not  be  justified.  We 
know  that  such  a  change  was  not  intended  by  the  reyisers,  for 
they  said  in  their  notes,  that  the  provision  was  '^according  to 
the  views  of  most  of  the  writers  on  the  subject,  and  the  express 
decisions  in  Massachusetts  and  New  Jersey."  Those  writers  and 
decisions  have  already  been  noticed.  As  I  read  the  statute,  it 
afiBrms  the  rule  of  the  common  law.  The  words  are,  homicide  in 
self-defense  is  justifiable  ''when  there  shall  be  a  reasonable 
ground  to  apprehend  a  design  to  commit  a  felony,  or  to  do  some 
great  personal  injury,  and  there  shall  be  imminent  danger  of 
such  design  being  accomplished:"  2  R.  S.  660,  sec.  3,  subd.  2* 
The  words  "  imminent  danger,"  in  the  last  branch  of  the  clause, 
do  not  mean,  as  the  argument  for  the  prisoner  assumes,  that 
there  must  in  fact  be  an  impending  evil  which  is  ready  to  fall; 
but  only  that  there  is  a  threatened  evil,  or  one  which  appears  as 
if  it  were  ready  to  fall.  There  must  be  reasonable  ground  to 
apprehend  a  wicked  design,  and  apparent  danger  that  such  de- 
sign will  be  accomplished.  It  is  enough,  by  the  express  words 
of  the  statute,  that  there  is  reasonable  ground  to  apprehend  a 
wibked  design;  and  it  is  absurd  to  suppose  that  such  a  provision 
was  immediately  followed  by  another,  that  the  danger  of  the 
apprehended  design  being  accomplished  must  be  actual,  and  not 
merely  apparent.  Such  a  construction  would  make  the  last  part 
of  the  dause  nullify  the  first;  for  if  there  must  be  actual  danger 
that  the  design  will  be  accomplished,  there  must  of  neoessii^ 
be  an  actual  design  to  be  accomplished. 

Although  I  can  not  concur  in  the  law  of  that  part  d  tins 
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chaige  to  which  exception  was  taken  on  the  trial,  it  does  not 
necessarily  f oUow  that  we  must  reyerse  the  judgment  The  evi- 
dence did  not  make  a  case  for  layinff  down  the  law  of  justifiable 
homicide;  and  an  error  of  ihe  court  concerning  an  attract 
proposition,  having  nothing  to  do  with  the  matter  in  hand,  is 
not  a  sufficient  ground  for  reversing  a  judgment.  If  evexy  con- 
troverted fact  mentioned  in  the  bill  of  exceptions  is  taken  in 
favor  of  the  prisoner,  the  best  case  which  he  can  possibly  make 
will  be  substantially  as  follows:  There  was  a  sudden  combat  be- 
tween the  parties  in  the  night,  in  which  the  deceased  gave  the 
first  blow;  but  the  prisoner  entered  readily  into  the  fight.  The 
deceased  had  no  weapon,  and  gave  blows  vrith  his  naked  hands 
or  fists,  while  the  prisoner  struck  with  a  knife,  inflicting  not  less 
than  nine  wounds,  one  or  more  of  which  were  mortal.  After 
several  blows  had  passed,  the  deceased  hallooed,  '*  He  has  got  a 
knife,"  and  retreated  towards  the  middle  of  the  street.  The 
prisoner  followed,  and  continued  to  give  blows;  the  deceased  at 
the  same  time  either  giving  blows  or  defending  himself  against 
those  given  by  the  prisoner.  The  prisoner  did  not  leave  the 
sideveidk.  When  the  deceased  got  to  the  middle  of  the  road,  he 
cried  out,  "  Oh,  boys  I"  fell,  and  died  in  a  few  minutes.  The 
prisoner  did  nothing  to  shun  the  combat,  nor  did  he  show  any 
disposition  to  stop  the  fight  after  it  had  commenced.  Although 
one  witness  thought  the  deceased  had  the  best  of  the  fight  at 
first,  no  important  advantage  was  gained  over  the  prisoner:  he 
was  neither  knocked  down,  nor  seriously  injured,  nor  was  he  in 
any  danger  of  life  or  limb.  He  followed  when  the  deceased 
tried  to  escape,  still  giving  blows  vrith  a  deadly  weapon,  until 
veiy  near  the  moment  when  the  deceased  fell  down  and  ex- 
pired. 

This  is  the  most  favorable  statement  of  the  case  for  the  pru»« 
oner  which  can  be  drawn  from  the  facts  detailed  in  the  bill  of 
exceptions;  and  much  more  favorable  than  any  intelligent  jury 
would  draw  from  the  whole  of  the  evidence.  But  taking  the 
43ase  as  I  have  stated  it,  there  is  no  color  for  calling  it  justifiable 
homicide,  or  for  leaving  any  such  question  to  the  jury.  If  it 
veas  not  murder,  it  was  manslaughter  at  the  least;  and  so  far  as 
relates  to  these  offenses,  no  exception  was  taken  to  the  charge. 
When  a  man  is  struck  vrith  the  naked  hand,  and  has  no  reason 
to  apprehend  a  design  to  do  him  any  great  bodily  harm,  he  must 
not  return  the  blow  vrith  a  dangeroos  weapon.  After  a  oonfliol 
has  commenced  he  must  quit  it,  if  he  can  do  so  in  safeiy^  befox6 
ike  kills  his  adversary:  and  I  hardly  need  add,  that  if  hia  advar* 
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Baiy  try  to  escape,  hemxiBt  not  pnrBae,  and  gire  him  latal  blowa 
viUi  a  deadly  weapon. 

As  there  "was  no  question  of  justifiable  homicide  in  the  case, 
the  prisoner  had  no  right  to  call  on  the  court  to  instruct  the  juiy 
on  that  subject;  and  although  the  insiaruction  given  i?as  wrong 
in  point  of  law,  I  do  not  see  how  it  can  possibly  have  operated 
to  the  prejudice  of  the  prisoner.  As  this  is  a  criminal  and  a 
capital  case,  I  can  not  but  feel  a  strong  disposition  to  giye  the 
prisoner  a  new  trial.  But  the  law  concerning  bills  of  exceptions 
is  the  same  in  criminal  as  it  is  in  ciyil  cases:  The  People  v.  WUey, 
8  Hill  (N.  Y.),  194,  214,  and  we  must  not  allow  our  feelings  to 
draw  us  into  the  making  of  a  bad  precedent.  I  am  of  opinion 
that  the  judgment  of  the  supreme  court  should  be  afiirmed;  and 
my  brethren  concur  in  this  opinion,  upon  both  the  points  which 
have  been  considered. 

Judgment  affirmed. 

HoMiciDX  Dexmxd  JxTBTinABLX  ON  Gbouio)  ov  SxLV-DXRiisB,  wheu  and 
when  not:  See  StcUe  v.Wells,  1  Am.  Dec  211;  Oramger  v.J3kae^2d  Id.  278, 
and  note;  People  v.  McLeod,  37  Id.  328;  State  Y.SeoU,  42  Id.  148;  SttUe  t. 
Hillf  34  Id.  396.  See,  generally,  as  to  the  extent  of  the  right  of  self-defense: 
Oraff  V.  Cambs^  23  Id.  431;  Scribner  v.  Beach,  47  Id.  265.  The  doctrine  of 
the  principal  case,  that  where  one  is  attacked,  without  fault  on  his  part,  under 
eircnmstances  furnishing  reasonable  ground  for  apprehending  a  design  to  take 
his  life  or  do  him  great  bodily  harm,  and  there  is  reasonable  ground  for  believ- 
ing the  danger  imminent  that  such  design  will  be  accomplished,  he  may  act 
upon  the  appearances  and  lawfully  kill  the  assailant,  if  necessary  to  avoid 
the  danger,  although  it  may  turn  out  that  the  appearances  were  false;  and  that 
the  party  assaulted  must  act  at  his  peril  upon  the  circumstances,  is  approved 
in  People  v.  Lamb,  2  Abb.  Pr.,  N.  S.,  160;  8.  C,  2  Keyes,  373;  PcUtenon 
T.  People,  46  Barb.  635;  People  v.  Stout,  3  Park.  Cr.  678;  Evern  v.  People^  3 
Hon,  718;  S.  C,  6  Thomp.  &  C.  158.  The  jury,  in  order  to  acquit  on  the 
ground  of  self-defense  in  such  a  case,  are  not  required  to  find  that  the  appre- 
hended danger  actually  existed;  it  is  enough  if  the  aooused  had  reasonable 
ground  to  believe  that  the  danger  existed:  People  v.  Sullivan^  11  N.  Y.  L^g. 
Obs.  24;  S.  C,  7  N.  Y.  400;  UfU  v.  People,  5  Park.  Cr.  4ia  In  the  latter 
case  an  instruction  to  the  jury  in  the  following  words  was  held  erroneous: 
"  If  you  find  that  the  prisoner  was  justified  in  defending  himself,  and  carried 
that  protection  further  than  was  necessary  to  his  defense,  then  he  is  ^ilty  of 
manslaughter  in  some  of  its  four  degrees."  There  must  be  belief  of  imminent 
danger  founded  upon  reasonable  grounds;  mere  impressions  are  not  enough; 
People  V.  Lamb,  2  Abb.,  K.  S..  160;  S.  C,  2  Keyes,  373.  Where  one  is  ad- 
vancing upon  another  in  a  threatening  attitude,  it  may  amount  to  an  assault 
justifying  a  resort  to  violence  to  repel  the  attack:  Keyea  v.  Devlin,  3  E.  D. 
Smith,  524.    See  to  that  point  also  StcUe  v.  Davis,  35  Am.  Dec.  735,  and  note. 

BjESIflTANCB  TO  AN  AsSAULT  ENTIItBLY  DiSFBOPORTIONATE  tO  the  violence  of 

the  attack  renders  the  party  assaulted  the  assailant:  StcUe  v.  HUl,  34  Am. 
Dee.  896.  In  People  v.  Shay,  4  Park.  Cr.  351,  under  an  indictment  for  mnr- 
dar,  where  it  appeared  that  the  deceased  struck  the  prisoner  with  bia  naked 
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6si  And  then  retreated,  when  the  piieoner  followed  him  np,  drew  a  knife,  and 
killed  him,  a  ooniiotion  for  murder  wae  held  right,  and  the  conrt,  per  Ingra- 
ham,  J.,  said  they  could  not  diatingnish  the  caae  from  Shorter  ▼.  People, 

Ebkoneoub  Instruotionb  Which  could  not  havb  Pbsjttdiobd  the  loaing 
'  party  or  influenced  the  verdict  are  no  ground  for  reveraalt  Zaxhairy  v.  Pace, 
47  Am.  Dec.  744;  MtUedge  ▼.  BoeUm  Iron  Co.,,  atUe^  59,  and  aee  other  caaea 
cited  in  the  notea  thereto.  The  principal  caae  ia  cited  to  the  aame  point  in 
People  V.  HorUm,  4  Mich.  85;  Dowe  v.  Hueh,  28  Barh.  185;  People  t.  White, 
661d.6lZ;  Knickerhocherr.  People, ^Il.Y.  179.  Seealao  JfeUa^T.^SMon 
Iron  Co.,  ante,  59,  and  the  note  thereta  And  generally,  that  erroneooa 
instmctiona  f umiah  no  ground  for  reveraal  if  the  verdict  and  Judgment  are 
right  upon  the  facta  and  law  of  the  whole  caae:  See  Oibbone  ▼•  DiUingham,  50 
Am.  Dec  233,  and  note,  and  Potis  v.  ^oiiae,  Id.  830. 

ImcATBBiAL  Bbsobs  ov  Ant  Kivd  in  the  oonrae  of  the  trial,  which  mani« 
featly  canae  no  prqudice  to  any  legal  right,  will  he  diarpgarded  on  eiror  or 
appctfJ.  See,  on  thia  point,  the  caaea  collected  in  the  note  to  WorrdU  v.  Par* 
melee,  49  Am.  Dea  351,  aa  well  aa  in  the  note  to  MeUedge  r.  Boeton  Iron  Co., 
aitte,  59.  The  principal  caae  ia  often  cited  aa  an  authority  for  thia  general 
doctrine  aa  applied  both  to  civil  and  criminal  caaea:  Crounee  v.  J^Uch,  14  AbK 
Pr.  351;  S.  C,  23  How.  Pr.  356;  Homer  v.  Wood,  16  Abb.  Fr.  891;  Buck  v. 
WateHmrp,  13  Barb.  118;  Fry  v.  Betmett,  28  N.  T.  331;  Ashley  v.  MarshaO, 
29  Id.  503;  People  v.  Oonmlee,  35  Id.  60;  Mestner  v.  People,  45  Id.  10;  Sham 
T.  People,  3  Hun,  281;  S.  C,  5  Thomp.  &  C.  447;  Sggler  v.  Peopie,  3  Id.  796; 
Gardiner  v.  Peoplf,  6  Park.  Cr.  190;  Taylor  v.  People,  Id.  352.  Bnt  if  the 
court  can  not  aee  that  no  prejudice  could  have  reaulted  from  the  error,  it  caa 
not  be  diaregarded:  Shaw  v.  People,  3  Hun,  281;  S.  C,  5  Thomp.  &  G.  447. 
See,  alao,  the  caaea  cited  in  the  note  to  Worratt  r.  Pairmehe,  40  Am.  Deo. 
851,  befcure  mentioned. 


Gakdeb  V.  LOBD. 

[2  Haw  ToBK  (9  Ooimoos),  969.] 

JUDOMBNT  m  OovcLxmmt  Evidkncb,  vx  Crxdito&'b  Suit  founded  opon  H^ 
aa  againat  other  creditora  of  the  debtor,  that  the  plaintiff  ia  a  oreditor, 
and  to  the  amount  awarded  him  by  auch  judgment,  unleaa  it  ia  im- 
peached for  fraud  or  collusion. 

OnTERAL  Replication  in  Creditob's  Soit,  to  an  anawer  which  allegea  an  im- 
material objection  to  the  judgment  on  which  the  ault  ia  founded,  ia  not  a 
waiver  of  the  complainant'a  right  to  rely  on  the  judgment  aa  an  eatoppel; 
he  may  in  auch  a  caae  except  to  the  anawer,  but  ia  not  bound  to  do  ao. 

Obdkb  Granting  a  Feigned  Issue  out  of  chancery  ia  discretionary,  and 
will  not  be  reviewed  on  appeal,  even  where  the  appellate  court  ia  of 
opinion  that  no  question  of  fact  waa  in  iaaue,  calling  for  a  jury  triaL 

Appeal  (taken  to  the  former  court  of  errors,  but  transferred  to 
the  court  of  appeals)  to  review  an  order  of  the  former  court  of 
chancery  granting  a  feigned  issue.  The  suit  vas  a  creditor's 
bill,  foun<led  on  a  judgment  recovered  by  complainant  against 
the  defendant  Lord,  and  seeking  to  set  aside  judgments  con- 
(essed  by  Lord  in  favor  of  other  defendants,  on  vhich  real  prop* 
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ertj  of  Lord  had  been  sold  on  execntions,  bought  in  bj  the 
other  defendants,  and  conTejed  to  them  by  the  sherifT.  The 
separate  answers  of  the  creditors  in  these  confessed  judgments 
alleged  that  complainant's  judgment  was  recovered  upon  an 
indorsement  which  in  tmth  was  forged;  but  did  not  charge  that 
it  was  sufTered  fraudulently  or  collusiyely.  The  complainant 
did  not  except  to  these  answers,  but  filed  a  general  replication; 
and  the  defendants  then  prayed  a  feigned  issue,  to  try,  among 
other  matters  of  fact,  the  question,  whether  the  indorsement  on 
which  complainant's  judgment  was  recovered  was  a  foigexy. 
The  chancellor  granted  the  application,  and  the  complainant 
appealed  from  this  order. 

Hiram  Denio^  for  appellant,  the  complaining  judgment  cred* 
itor. 

J.  P.  WhiUemore^  solicitor,  and  Charles  P.  Kirldomd.  of  coun* 
sel,  for  respondents,  the  preferred  creditors. 

By  Court,  Gabdineb,  J.  The  most  important  question  in  this 
cause  is,  whether  a  judgment  obtained  without  fraud  or  collu- 
sion, is  condusiye  evidence  in  suits  between  creditors,  in  rela- 
tion to  the  property  of  the  judgment  debtor,  of  the  indebted- 
ness of  the  latter. 

A  debtor  may  be  said  to  sustain  two  distinct  relations  to  hia 
property:  that  of  owner,  and  quasi  trustee  for  his  creditors. 
As  owner  he  may  contract  debts  to  be  satisfied  out  of  his  prop- 
erty, confess  judgments,  create  liens  upon  it,  sell  or  give  it  to 
others  at  pleasure;  and  so  far  as  he  is  personally  concerned,  will 
be  bound  by  his  own  acts.  But  the  law  lays  upon  him  an  obli- 
gation to  pay  his  debts,  and  holds  him  in  behalf  of  his  creditors 
to  the  exercise  of  good  faith  in  all  transactions  relating  to  the 
fund  upon  which  they  must  depend  for  payment.  He  can, 
therefore,  neither  create  a  debt,  nor  do  any  of  the  things  above 
mentioned  mala  fide  to  their  prejudice.  The  common  law,  of 
which  the  English  statute  and  our  own  is  but  the  exposition, 
declares  that  every  such  debt,  judgment,  or  assurance,  con- 
tracted or  given  with  the  intent  to  hinder,  delay,  or  defraud  his 
creditors,  as  against  them,  to  be  void.  And  equity,  in  many 
cases,  holds  the  debtor  and  his  confederates  in  the  fraud  as 
trustees  for  the  parties  aggrieved.  The  rights  of  creditors  to 
the  property  of  the  debtor,  are  to  be  worked  out  through  the 
different  relations  to  whick  I  have  alluded. 

In  creating  debts,  or  establishing  the  relation  of  debtor  and 
treditor,  the  debtor  is  accountable  to  no  one  unless  he  acta  mala 
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fide.  A  jodgment,  therefore,  obtained  ageinat  the  latter  vitii- 
out  colhudon,  is  conclufiiYe  erideDoe  of  the  relation  of  debtor 
add  creditor  against  others:  1.  Because  it  is  condusiYe  between 
the  parties  to  the  record,  who  in  the  given  case  have  the  exdn- 
fdve  right  to  establish  it;  and,  2.  Because  the  claims  of  other 
ereditcnrs  upon  the  debtor's  property  are  through  him,  and  snb- 
jeet  to  all  preyions  liens,  preferences,  or  conveyanoes  made  by 
him  in  good  faith.  Any  deed,  judgment,  or  assurance  of  tlM 
debtor,  so  far  at  least  as  they  conclude  him,  must  estop  hia 
cteditors  and  all  others.  Consequently,  neither  a  creditor  nor 
•tranger  can  interfere  in  the  bcma  fi5e  litigation  of  the  debtor^ 
or  t^tiy  his  cause  for  him,  or  question  the  effect  of  the  judg- 
ment as  a  legal  claim  upon  his  estate.  A  creditor'B  right,  in  a 
word,  to  impeach  the  act  of  his  debtor,  does  not  arise  until  the 
latter  has  yiolated  the  tacit  condition  annexed  to  the  debt;  that 
he  has  done  and  will  do  nothing  to  defraud  his  creditors. 

Where,  however,  ftaud  is  eehiblished,  the  creditor  does  not 
elaim  through  the  debtor,  but  adversely  to  him,  and  by  a  title 
paramount,  which  overreaches  and  annuls  the  fraudulent  con* 
vejanoe  or  judgment  by  which  the  latter  himself  would  be 
estopped.  It  follows  from  the  principles  suggested  that  a  judg- 
ment obtained  without  fraud  or  collusion,  and  which  concludes 
the  debtor,  whether  rendered  upon  default,  confession,  or  after 
contestation,  is,  upon  all  questions  affecting  the  title  to  his  prop- 
erty, conclusive  evidence  against  his  creditors,  to  .establish,  firsts 
the  relation  of  creditor  and  debtor  between  the  parties  to  the 
record;  and  second,  the  amount  of  the  indebtedness.  This 
principle  is  assumed  in  our  statute  in  relation  to  creditors' bills: 
2  B.  S.  174,  sec.  88;  and  decided  in  Bogen  v.  Bogers,  3  Paige, 
879;  2  Oreenl.  Ev.  531;  Marsh  v.  Fier,  4  Bawle,  288,  289  [26 
Am.  Dec.  131]. 

It  is  immaterial  whether  the  debt  was  created  prior  or  subse- 
quent to  the  fraudulent  lien,  or  conveyance,  which  is  sought  to 
be  removed.  The  right  of  the  creditor  to  impeach  the  assurance 
of  the  debtor  arises  out  of  the  relation  which  exists  between 
them  at  the  commencement  of  the  suit  for  that  purpose,  and 
does  not  depend  upon  the  time  when  the  fraud  was  consum- 
mated. Hence  a  conveyance  made  with  intent  to  defraud  sub- 
sequent creditors  is  void  at  their  election.  And  the  fraudulent 
grantee  would  not  be  permitted  to  allege,  in  bar  of  the  action 
against  him,  that  the  parties  seeking  relief  were  not  creditors 
prior  to  or  at  the  time  of  the  conveyance:  Walker  v.  Burrows, 
1  Atk*  94;  StUeman  v.  Aahdxywn,  2  Id.  481;  FitMer  v.  FiJtser.  Id. 
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612;  Seward  t.  Jackson,  8  Oow.  431, 441;  Mnd  t.  Longworih,  11 
Wheat.  209;  1  Story's  Eq:,  sec.  856;  Jackson  t.  Ifyers,  18  Johns. 
425;  Wilcox  v.  JFito^,  20  Id.  472.  The  only  difference  in  the 
two  cases  is  found  in  the  degree  of  eyidence  necessary  to  estab- 
lish the  fraud.  In  this  case  the  defendants  have  not  alleged 
that  the  judgment  of  the  complainant  was  not  obtained  in  good 
Ittith.  But  they  insist  that  there  was  error  in  the  suit  in  which 
it  was  obtained,  in  the  determination  of  a  question  of  fact;  and 
that  they  are  not  concluded  by  the  defense  of  the  debtor,  be- 
cause they  are  not  in  privity  with  him.  We  think  otherwise. 
The  law  which  gave  the  ju^;ment  debtor  the  unlimited  right 
(when  honestly  exercised)  to  contract  debts,  to  settle  and 
adjust  their  amount,  to  secure  and  to  pay  them,  made  him  to 
this  extent  the  representatiye  of  all  his  creditors  who  should 
aeek  the  satisfaction  of  their  demands  out  of  his  property;  so 
iar  at  least  they  are  in  priviiy  with  and  claim  under  their  debtor. 
If,  as  the  defendants  insist,  they  hold  the  properly  in  question 
by  a  title  deriyed  under  a  yalid  judgment,  prior  to  that  of  the 
complainant,  their  rights  can  not  be  affected  by  this  eyidence. 
If,  however,  as  the  bill  alleges,  their  judgment  was  fraudulent, 
the  complainant,  as  a  creditor,  can  repudiate  it,  and  claim  the 
properiy  as  that  of  his  debtor,  his  acts  to  the  contrary  notwith- 
standing, and  hold  his  confederates  in  the  fraud  accountable  as 
trustee  for  his  benefit.  If  the  defendants  would  shield  them- 
selves under  the  maxim.  Potior  est  conditio  defendentis,  they 
should  show,  at  least  allege,  that  the  complainant  is  in  pari 
ddido. 

But  it  is  insisted  that  the  complainant,  by  replying  instead  of 
excepting  to  the  answer,  has  waived  all  right  to  insist  upon  the 
judgment  as  an  estoppel:  and  that  upon  the  pleadings  the  whole 
question  of  the  indebtedness  of  the  judgment  debtor  is  opened 
as  a  question  of  fact.  The  judgment  is  distinctly  stated  in  the 
bill,  and  as  distinctly  admitted  in  the  answer  of  the  defendants. 
The  estoppel,  therefore,  appears  upon  the  record. 
.  This  is  all  that  is  necessary  to  satisfy  the  rule  of  pleading 
at  kw:  Ch.  PI.  592;  Veale  v.  Warner,  1  Saund.  826.  In  chan- 
cery, the  general  replication  only  is  allowed.  It  is  a  deoial  of 
ihe  defense  and  a  maintenance  of  the  bill:  Story's  Eq.  PL,  sec. 
887.  But  it  does  not  put  in  issue  immaterial  facts  stated  in  the 
answer.  The  complainant  might  have  excepted  to  the  answer, 
it  is  true,  but  he  was  not  obliged  to  do  bo.  The  defendant  can 
not,  by  stuffing  his  answer  with  irrelevant  matter,  compel  the 
eomplainant  to  except,  or  to  lose  the  benefit  of  material  facts 
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ayerred  by  him  and  admitted  by  the  answer.  This  would  be 
to  enable  a  party  to  take  advantage  of  his  own  bad  pleading. 
In  courts  of  equity,  mispleading  in  matters  of  form  is  never 
allowed  to  prejudice  any  party:  Story's Eq.  PL,  sec.  882. 

And  finally,  it  is  said  that  the  granting  of  a  feigned  issue 
rests  in  the  discretion  of  the  chancellor.  This  is  true,  where 
facts  are  to  be  ascertained,  not  where  they  are  admitted.  The 
defendants  admit  the  judgment,  and  its  legal  effect  was  a  ques- 
tion of  lai?,  which  the  chancellor  could  not  submit  to  a  juiy. 
Discretion  in  this  case,  implies  a  right  in  the  chancellor  to  fix 
the  mode  of  trial  according  to  his  own  judgment.  But  if  the 
judgment  as  evidence  was  conclusive,  there  was  nothing  to  tiy^ 
and  of  course  no  room  for  discretion  as  to  the  mode  of  trial. 

My  brethren  concur  in  the  conclusions  above  stated,  upon  all 
the  points  discussed  except  the  last.  A  majority  of  the  court 
aare  of  opinion  that  the  decision  of  the  chancellor  was  upon  a 
question  of  practice,  which  is  not  a  proper  subject  of  review  in 
this  court,  and  for  that  reason  the  appeal  should  be  dismissed. 

Appeal  dismissed. 

Judgment  as  Evidence  in  Creditor's  Suit. — ^Where  a  judgment  creditor 
comes  into  eqaity  to  enforce  his  judgment,  it  is  held,  in  Cfarland  v.  Rives,  15 
Am.  Dec.  756,  that  the  judgment  is  prima  facie  evidence  as  against  strangers 
claiming  under  the  debtor  that  he  is  a  debtor,  and  to  impeach  it  they  mosl 
show  fraud,  or  that  a  full  defense  was  not  made,  or  produce  new  proof  that 
the  debt  is  not  due.  See  generally,  as  to  who  may  or  may  not  impeach  a 
judgment  collaterally,  Vose  v.  Morton,  50  Id.  750,  and  cases  cited  in  the 
note  thereto.  That  a  judgment  against  a  donor  or  grantor  in  a  conveyance 
or  assignment  alleged  to  be  fraudulent  as  to  creditors,  whether  recovered  be- 
fore or  after  such  conveyance  or  assignment,  is  conclusive  as  to  the  fact  and 
amount  of  the  indebtedness  to  the  judgment  creditor,  as  against  other  credit* 
ors  or  persons  claiming  through  the  debtor,  if  such  judgment  is  not  impeach, 
able  for  fraud  or  collusion,  is  held,  following  the  principal  case  and  other  like 
decision^,  in  Ludingtoti^a  Petition,  5  Abb.  N.  C.  323;  Swihari  v.  Sharon,  24  Ohio 
St  422, 437;  PickeU  v.  Piphin,  64  Ala.  520.  And,  generally,  a  judgment  not 
impeached  for  fraud  or  collusion  is  conclusive  as  to  the  fact  and  amount  of 
indebtedness  as  against  creditors  and  others  claiming  through  the  debtor: 
Sidemtparher  v.  Sidensparker,  52  Me.  481,  490;  Ilersey  v.  Benedict,  15  Hun, 
286;  Raymond  v.  Richmond,  78  N.  Y.  354.  In  AtHna  v.  Hodey,  3  Thomp. 
&  G.  325,  it  is  said,  citing  the  principal  case,  that  such  a  judgment  is  at  least 
prima  fcLcie  evidence  against  other  creditors.  In  Jarvis  v.  SewaU,  40  BarK 
464,  it  is  held,  also  citing  the  principal  case,  that  a  judgment  against 
sureties  on  an  appeal  bond  is,  in  the  absence  of  fraud  or  collusion,  conclusive 
18  to  the  existence  and  amount  of  the  liability  in  a  subsequent  suit  against  the 
obligors  in  a  bond  to  indemnify  the  sureties:  See  also  Cfiace  v.  Hinman,  2i 
Am.  Dec.  39,  and  note.  So  in  WesterveU  v.  Smith,  2  Duer,  457;  S.  G.,  12  N. 
Y.  Leg.  Obs.  81,  a  judgment  against  a  sherifif  for  his  deputy's  default  waa 
held  in  like  manner  conclusive  in  an  action  against  the  sureties  in  a  bond  given 
to  indemnify  the  sheriff  against  liability  for  the  defaults  of  his  depnty,  where 
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the  depafcy  had  notice  of  the  action  against  the  aheriff  and  an  opportonlty  to 
defend.  That  third  penons  may  asaail  a  judgment  for  fraud  in  proper  cases, 
and  that,  upon  this  principle,  a  tax  collector  having  seized  certain  property 
for  sale  for  a  delinqnent  tax  may  impeach  as  fraadulent  a  jadgment  under 
which  the  property  is  claimed  by  a  creditor  of  the  delinquent  tax  payer,  is  held 
in  SHmson  ▼.  Wrigley,  86  N.  Y.  332,  337,  where  Candee  v.  Lord  is  referred  to 
as  not  contravening  this  doctrine.  To  the  point  that  a  judgment  will  not  be 
relieved  against,  even  though  it  be  void  as  between  parties  who  are  in  pari 
ddietOf  the  principal  case  is  cited  in  Kerriaon  v.  Ktrrtton^  8  Abb.  K.  C.  460; 
a  a,  60  How.  Fr.  67. 

That  Debto&*s  Contracts,  Assubamoxs,  and  Tbansvebs  are,  in  the  ah* 
•ence  of  fraud  or  collusion,  binding  upon  his  creditors  who  have  no  prior 
liens,  is  a  point  to  which  the  principal  case  is  cited  in  Miller  v.  LewiSt  4  N.  Y. 
660;  Murray  v.  Judaan,  9  Id.  83;  Curtis  v.  LeaviU^  15  Id.  61.  So  where  an 
aoconnt  is  adjusted  in  due  course  of  administration  between  a  creditor  and 
the  administrator  of  his  debtor,  other  creditors  can  not  be  heard  to  allege 
anything  against  it,  unless  there  be  fraud  or  collusion:  Bank  of  Poughie^fme 
T.  Haabrouck,  6  Id.  224. 

Obdxb  DiBEoriNO  lasuB  our  of  Ghahoskt  is  Disgbbtionabt,  but  the 
discretion  must  be  cautiously  exercised,  and  when  it  is  apparent  that  there 
was  no  necessity  for  it,  it  is  held,  in  Lt  Quen  v.  (Touvemeur,  I  Am.  Deo.  121» 
that  the  order  will  be  reversed  by  an  appellate  court.  That  the  granting  or 
refusal  of  an  order  awarding  an  issue  is  discretionary,  and  therefore  not  ap» 
pealable  as  a  general  rule,  is  held,  following  the  principal  case,  in  Lcumng  v. 
Busaell,  4  How.  Pr.  215;  and  in  Devin  v.  Patchin,  26  N.  Y.  445.  See  gen- 
erally, as  to  when  an  issue  may  or  should  be  directed,  Pryor  v.  Adams^  1  Am. 
Dec.  533;  Hoot  v.  Marquesas  2  Id.  570;  Seymour  v.  De  Lancey^  14  Id.  562; 
ReybM  v.  Dodd,  26  Id.  401.  That  an  award  of  a  feigned  issue  is  merely  for 
the  information  of  the  court,  and  that  the  finding  of  the  jury  upon  such  issue 
is  not  conclusive,  but  may  be  accepted  either  wholly  or  in  part,  or  rejected 
altogether,  is  a  point  to  which  Candee  v.  Lord  is  cited  in  Clark  v.  Brooks^  2 
Abb.  Pr.,  N.  S.,  407;  Wood  v.  Mayor  tic  qf  New  Tork^  4  Id.  155;  Hegemcm 
V.  Cantrell,  50  How.  Pr.  189. 

Decisions  on  Mattxbs  Bestinq  in  Discretion  of  the  court  are  not  the 
•ubject  of  review  in  an  appellate  court,  unless  there  has  been  an  abuse  of  the 
disoretion:  See  Wannv.  McNuUy^  43  Am.  Dec  58;  Ferguson  v.  MiUa,  44  Id* 
702;  MeDamkd  v.  SUxte^  47  Id.  93;  Moody  v,  Fleming,  48  Id.  210;  Comnum- 
weaUhv.  Eastman,  Id.  596;  KinibaU  v.  Thompson,  50  Id.  799,  and  cases  cited 
in  the  notes  thereto.  So  held,  aJso,  citing  Candee  v.  Lord,  in  Wakeman  v. 
Price,  3  K.  Y.  334;  Devin  v.  Paichin,  26  Id.  445;  Lansing  v.  Busseil,  4  How. 
ft.  215;  &C.,2N.Y.565. 


PeTT  V.  OONQDON. 

£9  Nbw  Tobx  (a  OoMBXOOX),  803.] 
InX)B8IB   NOT    DiSCHABOXD    BT    SUBBENDBR    OF  COLLATKBAL  SaOUBlTl.— 

The  indorser  for  value,  and  in  usual  course  of  business,  of  a  negotiabls 
hill  or  note,  does  not  become  a  surety  for  the  maker  or  acceptor  in  nioh 
sense  that  he  is  discharged  by  the  holder's  surrendering  a  collateral  m- 
eanty  received  from  the  maker. 


800  Pnr  v.  CoNGDON.  [New  York, 

BvcB  AH  IimoBSKR  IS  DiBGSABOBD  BT  Aht  DBALnvGS  between  the  holder 
and  the  principal  debtor  which  defeat  tbe  indoner'a  remedy  on  the  in- 
stntment.  Bnt  he  haa  no  claim  on  a  col]a.teral  security  which  the  holder 
may  haye  taken  on  his  own  accoont  from  the  principal,  and  therefore  no 
remedy  of  his  is  prejudiced  by  its  surrender. 

AcxnioioDATioN  Indobseb  or  Acceftob  is  to  bi  Bjsqabdxd  as  Surbtt 
for  the  principal  debtor  on  a  note  or  bill,  as  to  all  persons  having  notioa. 
jPe>'  Gardiner,  J. 

Ebbob  to  review  a  judgment  for  plaintiffis  in  assumpsU  against 
indorsers.  There  were  three  notes  in  controTersy,  made  by 
Lawrence  to  the  order  of  Charles  and  William  Pitt,  the  defend- 
ants, and  by  them  indorsed  for  Talue  to  Hillsburgh.  Two  ac- 
tions were  originally  brought,  one  on  two  of  the  notes  in 
Hillsburgh's  name,  and  the  other  on  the  third  note,  in  the 
name  of  Oongdon  for  Hillsburgh's  use;  but  Lawrence,  the 
maker,  suffered  judgment  by  default,  and  Hillsburgh  died,  and 
the  actions  were  then  consolidated  under  a  stipulation  for  prose- 
cuting them  as  if  one  action  had  been  brought  by  Congdon 
against  the  two  Pitts.  No  question  was  made  but  that  the 
proper  steps  had  been  taken  to  charge  the  defendants  as  in- 
dorsers; but  they  proved,  in  defense  of  the  action,  that  Hills- 
burgh, the  beneficial  owner  of  the  notes,  received  a  bond  and 
mortgage  from  the  maker  as  collateral  security  for  payment  of 
them,  and  that  after  tbe  defendants  had  become  indorsers,  Hills- 
burerh  surrendered  this  security,  which  was  ample  in  amount, 
to  Lawrence,  without  defendants'  consent;  and  on  this  proof 
they  moved  for  a  nonsuit.  The  presiding  judge  denied  the  mo- 
tion, and  directed  a  verdict  for  plaintiff.  A  motion  for  a  new 
trial  was  denied,  the  court  holding,  in  an  opinion  not  reported, 
that  an  indorser  is  not  a  surety  in  the  sense  of  being  entitled  to 
the  benefit  of  a  collateral  security  unless  upon  proof  that  he  in- 
dorsed accommodation,  and  that  the  holder  knew  this.  Plaintiff 
therefore  had  judgment,  and  defendants  brought  error. 

Howland  and  Chase,  attorneys,  and  Nelson  Chase,  of  counsel, 
for  tbe  plaintiff  in  error,  representing  the  ovmer  and  holder  of 
the  notes. 

MiUs  and  BechvUh,  attorneys,  and  A.  C.  Bradley,  of  counsel^, 
for  the  defendants  in  error,  tbe  indorsers. 

By  Court,  Gabdineb,  J.  If  the  indorser  of  negotiable  paper 
lor  value,  in  the  ordinary  course  of  business,  is  a  surety  for  the 
maker,  or  acceptor,  the  judgment  of  the  common  pleas  is  errone- 
ous, and  should  be  reversed.  This  is  the  sole  question  in  the 
cause. 
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In  a  Tarietjr  of  cases,  and  in  books  of  undoubted  aufhoritjry 
we  find  it  said  that  drawers  and  indorsers  are  in  the  "  light  of 
sureties,  in  the  nature  of  sureties,"  etc. :  3  Kent's  Com.  112,  mar- 
ginal paging;  OriffithT.  Reed,  21  Wend.  604  [34  Am.  Dec.  267]; 
Suydam  t.  WestfaU,  4  Hill  (N.  Y.),  216;  PhUpat  v.  Briant,  4  Bing. 
717;  Wood  t.  Jefferson  Co,  Bank,  9  Cow.  194.  But  we  have  been 
referred  to  no  adjudication,  nor  have  I  been  able  to  find  one,  in 
which  it  has  been  held  that  they  are  sureties  in  fact.  The  case 
of  Hurd  T.  LUtle,  12  Mass.  603,  is  in  principle  directlj  in  point, 
to  show  that  they  do  not  sustain  that  relation.  The  plaintiff 
was  the  holder  of  a  foreign  bill  of  exchange,  which  was  pro- 
tested for  non-acceptance.  The  plaintiff  then  took  security  of 
{he  drawer  (the  party  primarily  liable),  which  he  subsequently 
gave  up,  relying  upon  assurances  that  the  bill  would  be  paid  by 
the  drawee.  It  was  not  paid,  and  this  suit  was  brought  against 
the  indorser.  The  court  said,  that  as  he  had  only  taken  further 
security,  without  giving  new  credit,  the  indorsee  was  not  dis- 
charged. Fring  t.  Clarkson,  1  Bam.  &  Cress.  14,  is  to  the  same 
effect.  There  a  new  bill  was  taken  from  the  acceptors,  dis- 
counted, and  the  proceeds  were  more  than  sufficient  to  dischaige 
the  first  draft,  which  was  afterwards  indorsed  to  the  plaintiff  for 
Talue.  Held  to  be  collateral  security;  and  as  there  was  no  agree- 
ment to  give  time,  the  drawer  was  liable.  Chief  Justice  Abbott 
said  that  in  no  case  had  it  been  held  that  taking  a  collateral 
security  from  the  acceptor  should  have  the  effect  to  discharge 
the  other  parties  to  the  bill. 

The  authorities  to  which  we  have  been  referred  only  deter- 
mine that  the  holder  of  a  bill,  or  note,  can  not  deal  with  the 
maker  or  acceptor  in  such  a  way  as  to  deprive  the  drawer  or 
indorser  of  any  remedy  he  may  have  upon  the  instrument. 
They  can  not  discharge  the  party  primarily  liable,  and  then  sue 
the  indorser,  because  the  latter  would  in  this  way  be  deprived 
of  his  remedy  over.  They  can  not  extend  the  time,  without  the 
assent  of  the  drawer,  or  indorser,  for  this  would  change  their 
contract:  Word  v.  Jefferson  City  Bank,  9  Cow.  194,  and  cases 
there  cited;  Chit,  on  Bills,  410.  The  same  is  true  of  sureties. 
But  these  rights,  or  restrictions,  upon  the  power  of  the  holder  of 
the  paper  are  by  no  means  peculiar  to  them.  The  holder  can 
not  release  one  of  the  joint  makers  of  a  note,  without  discharge 
ing  all:  Id.  814;  and  no  man's  contract  can  be  altered  without 
his  assent,  be  he  maker  or  indorser. 

When  an  individual  becomes  party  to  a  note  or  bill,  at  the 
lequest  and  for  the  benefit  of  another,  the  relation  of  janimpeX 
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and  smetjr  exists,  and  must  be  regarded  hj  all  other  parties  or 
holders  affected  with  notice:  GHffUh  t.  Beed,  21  Wend.  504  [34 
Am.  Dec.  267].  The  adoption  of  this  rule  has  been  regretted 
bj  judges  in  England  and  in  this  countiy,  but  it  is  established 
here,  and  can  only  be  changed  by  legislation :  KerriBon  t.  Coohe^ 
8  Camp.  862.  We  are  not  inclined  to  extend  the  doctrine  be- 
yond the  cases  to  which  it  has  been  restricted.  In  this  case,  the 
note  was  indorsed  for  a  consideration  received  by  the  indorser, 
and  for  bis  own  benefit,  exclusiTely,  without  reference  to  the 
wishes  or  conyenience  of  the  maker. 

We  think,  therefore,  that  he  was  not  a  surety  for  the  maker, 
in  any  such  sense  as  would  entitle  him  to  an  account,  from  the 
holder  of  these  notes,  for  the  Talue  of  a  collateral  secuiiiy,  taken 
by  him  from  the  maker,  on  his  own  account,  and  subsequently 
surrendered  in  good  faith,  and  without  payment.  The  judg- 
ment must  be  affirmed. 

Judgment  affirmed. 

DzaoHABOB  or  Indobseb  bt  Ihbuloenob  to  Maksb  OB  AooBPXOB. — ^Mcra 
delay  in  proceeding  against  the  maker  or  acceptor  of  a  note  or  bill  doee  not 
discharge  an  indorser,  even  though  the  indorser  requests  the  holder  to  pro- 
ceed: Page  v.  Webster ,  33  Am.  Dec.  608;  nor  an  agreement  for  delay  or  for 
an  extension  of  time,  provided  there  be  no  new  consideration  therefor,  nor 
anything  precluding  the  holder  from  proceeding  against  such  maker  or  ao- 
oeptor:  HtAe  v.  Bailey,  35  Id.  214;  nor  the  dismissal  of  a  suit,  nor  the  dia- 
ohaige  of  an  attachment  against  the  maker  or  acceptor:  Page  v.  WebtteTf  3S 
Id.  606;  nor  the  discharge  of  the  maker  or  acceptor  from  imprisonment  under 
a  CO,  sa,  and  permitting  him  to  leave  the  state:  ffuie  v.  Baileif,  85  Id. 
214.  But  it  is  held  in  Scarborough  v.  Harris,  1  Id.  609,  that  whenever  a 
new  credit  or  extension  of  time  for  payment  is  given  by  the  holder  to  the 
drawer  of  a  bill,  he  thereby  releases  the  indorser.  And  in  Sharpe  v.  ^inpfey, 
12  Id.  643,  it  is  decided  that  receiving  partial  payments  from  the  maker, 
granting  him  extensions  of  time,  and  promising  him  not  to  call  on  the  In- 
dorser, will  release  the  latter.  An  agreement  with  the  maker  for  an  exten- 
sion of  time  after  judgment  against  the  maker  and  indorser,  it  is  held,  in 
Manufacturers^  etc.  Bank  v.  Bank  qf  Pennsylvania,  42  LL  240,  will  discharge 
the  judgment  against  the  indorser.  A  release  of  the  maker  of  a  note  amounts 
to  payment  and  releases  the  indorser:  Commercial  Bank  v.  Cunningham^  86 
Id.  322.  But  a  release  of  one  of  several  joint  makers,  excepting  such  maker*! 
liability  to  the  indoner,  will  not  discharge  the  latter:  Stewart  v.  Eden,  2  Id. 
222.  That  an  indorser  is  not  released  by  the  holder's  taking  collateral  seonr- 
ity  from  the  maker  without  an  agreement  extending  the  time  of  payment,  ii 
held,  citing  the  principal  case,  in  Ariiscuu^  Bank  v.  Backust  31  How.  Pr.  261. 
SoinDedbv.  ITor^  57  Id.  300.8.0.,  18  Hun,  273,  it  is  held  that  a  guarantor 
for  value  is  not  a  surety,  and  is  not  discharged  by  the  release  of  seonritieB 
lor  the  debt,  nor  by  the  holder's  neglect  to  take  stepe  to  charge  an  indonsr. 
Where  the  maker  of  a  note  held  by  a  bank  makes  a  general  deposit  thersia 
•Iter  the  note  is  due,  without  any  express  direction  or  agreement  that  it  ii  to 
be  applied  to  the  note,  and  the  bank  afterwards  pays  oat  the  moMy  oo  tiiB 
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maker*!  order,  it  is  no  payment  bo  as  to  release  an  indcner  on  the  note: 
NaUonal  Bant  </  Newburgh  v.  SmUh,  6  Id.  184;  afBrmed  in  66  N.  Y.  273, 
eiting  the  principal  case. 

AoooMMODATioN  Indobskbs,  Aooeftors,  AND  Makxrs,  rights  and  liabili- 
ties of,  in  general:  See  Warder  v.  Tucker,  6  Am.  Dec  62;  Bmith  ▼.  McLean, 
7  Id.  683;  Budt  v.  CotUm,  Id.  251;  Seymour  v.  MirUum,  8  Id.  380;  Bcmk  oj 
MwdqmMTy  v.  WaXker,  11  Id.  709;  Daidd  v.  McRea,  Id.  787;  Douglas  ▼. 
WaddUy  13  Id.  630;  Clapper  v.  UnUm  Bank,  16  Id.  294;  Lambert  v.  Sand- 
ford,  18  Id.  149;  Knox  v.  Dixon,  23  Id.  488;  IVhUweUr.  Orehore,  28  Id.  141 1 
Okie  V.  Spencer,  30  Id.  251;  Kimbro  v.  Z^,  31  Id.  585;  Griffith  v.  Beed,  84 
Id.  267;  P/k^jm  v.  Oarrow,  35  Id.  688;  Noah  v.  i^ibinner,  36  Id.  338;  ButtU  v. 
^VkoteJIer,  37  Id.  175;  WhiU  r.  Hopkins,  Id.  642;  Abererombie  v.  JTnoa?,  Id. 
721;  Aiken  ▼.  BaerUey,  42  Id.  397;  McDowell  v.  CM;,  45  Id.  289,  and  notes. 
See,  particularly  as  to  what  indnlgenoe  to  the  principal  debtor,  or  deaUnga 
between  him  and  the  holder,  will  or  will  not  release  an  accommodation  ao- 
oeptor  or  indorser,  BtdUi  v.  Thaleher,  37  Id.  175;  WhiU  v.  Hopkins,  Id.  542; 
Abercromkie  v.  Knox,  Id.  721,  and  cases  cited  in  the  notes  thereto.  That  an 
acoommodation  indorser  or  acceptor  is  to  be  regarded  as  a  surety,  is  a  point  to 
which  the  principal  case  is  cited  in  Boyd  ▼.  Bhinegan,  3  1>aly,  223;  Cassebeer 
▼.  KaBifleisch,  11  Hun,  123,  and  First  National  Bank  v.  Morris,  1  Id.  682; 
8.  C,  4  Thomp.  &  G.  185. 

Holder  Sobbendebino  Collateral  Sbourtit  Discharges  Surbtt:  See 
Lichtenthaler  v.  Thompson,  15  Am.  Dec.  581;  Smith  v.  Tuimo,  16  Id.  617t 
Cfdlum  ▼.  Emanuely  34  Id.  757;  New  Hampshire  etc.  Bank  v.  Coleord,  41  Id. 
085.  For  the  surety  upon  paying  the  debt  is  entitled  to  be  subrogated  to 
eoUateral  securities  given  by  the  maker  to  the  holder:  Pratt  v,  Thompson,  48 
Id.  492,  and  cases  cited  in  the  note  thereto.  See,  generally,  as  to  what  in- 
dulgence to  the  principal  will  or  will  not  discharge  a  surety,  Curtm  v.  Col* 
bert,  46  Id.  427;  Pintard  v.  Davis,  47  Id.  172;  King  r.  State  Bank,  Id.  739; 
Bank  ▼.  Fordyee,  49  Id.  561;  Carter  v.  Jones,  Id.  425,  and  cases  cited  In  the 
notes  thereto.  That  taking  the  principal's  note  or  collateral  security  for  a 
debt,  without  any  agreement  extending  the  time  of  payment,  will  not  soa- 
pend  the  creditor's  remedy  against  the  principal  or  surety,  is  held,  citing  PiU 
T.  Congdon,  in  Williams  v.  Totimsend,  1  Bosw.  416.  In  Bank  qf  Toronto  v. 
Hunter,  20  How.  Pr.  298,  the  case  is  cited  to  the  point  that  a  surety  upon 
paying  the  debt  is  entitled  to  be  subrogated  to  securities  held  by  the  cred« 
itor.  In  WeUs  v.  Mann,  45  N.  Y.  330,  the  case  is  cited,  among  others,  as  ad« 
hecing  to  the  rule  laid  down  in  Pain  v.  Packard,  7  Am.  Dec.  369,  as  to  the 
discharge  of  a  surety  by  neglect  to  proceed  against  the  principal  when  re- 
qaerted,  where  the  principal  afterwards  becomes  insolyent,  but  as  <i<wiliwi«g 
to  extend  that  rule. 
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[3  HkW  TOBX  (a  OOMHEOCK),  8M.] 
OOTSKABT  or  lilABB  THAT  LESSEE   SHALL  PaT  ASSBBBMBltn  VOCDM  trttfa  Hit 

land,  and  may  be  enforced  against  the  assignee. 
IkABBFiR  07  Lessee's  Intebest,  which  contains  a  ooyenaat  that  tlie  tan»> 
Isree  will  surrender  the  premises  to  the  lessee  at  the  CKpiitftlon  ol  tlia 
term,  is  a  sublease,  not  an  assignment. 
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OovBTAinr  nr  Tmask  tbay  Lssbxi  sball  Pay  Au.  Ratb,  Tasks,  Aim 

A8SE88MXNTS  foT  which  the  premieet  shall  be  liable,  indndes  not  only 
mch  charges  as  may  be  imposed  by  laws  then  in  foroe,  bat  also  saoh  as 
may  be  antfaorifed  by  laws  afterwards  enacted. 

Ebbob  to  review  a  judgment  of  the  New  York  Buperior  court, 
in  favor  of  plaintiff  in  an  action  of  covenant.  The  covenant  in 
controversy  was  contained  in  a  lease  made  bj  John  Watts  to 
John  Ellis,  of  land  in  New  York  city,  and  was  to  the  effect  that 
the  lessee  "  shall  and  will  at  all  times  well  and  truly  pay  and 
discharge  all  such  rates,  taxes,  and  assessments  for  which  the 
said  premises  shall  be  liable,  or  shall  be  rated,  levied,  or 
assessed  on  the  same,  during  the  continuance  of  the  lease." 
Watts  devised  the  land,  subject  to  the  lease,  to  Philip  Kearney, 
jun.,  and  he  having  been  compelled  to  pay  an  assessment  laid 
upon  the  land  for  expenses  of  a  street  opening,  brought  this 
action  to  recover  the  amount  from  defendant,  George  D.  Post, 
as  assignee  of  the  lease.  The  defenses  were:  1.  That  the  cove- 
nant did  not  run  with  the  land,  and  could  not  be  enforced 
against  an  assignee.  2.  If  it  could  be,  that  defendant  had  in* 
termediately  assigned  the  term  to  one  Shepherd,  which  transfer 
had  made  Shepherd  the  party  liable.  8.  That  the  assessment 
was  not  within  the  purview  of  the  covenant.  On  the  trial  these 
defenses  were  overruled,  and  the  plaintiff  had  a  verdict  and 
judgment:  Kearney  v.  Po«t,  1  Sandf.  105;  to  review  which  de- 
fendant brought  error. 

Butler  &  Evarta,  attorneys,  and  J,  PrescoU  EM^  of  oounad, 

for  plaintiff  in  error,  the  assignee  of  the  lease. 

A,  N,  Oovemeur,  attorney,  and  Jonathan  MiUer^  of  oounfld, 
for  defendant  in  error,  the  owner  of  the  covenant. 

By  Court,  Oabdineb,  J.  The  defendant  contends:  1.  Thai 
the  covenant  in  the  original  lease  to  pay  assessments  did  not 
run  with  the  land.  It  is  obvious  that  this  covenant  affected  the 
value,  and,  in  this  case,  the  mode  of  enjoying  the  demised  prop- 
erty. It  was  more  than  a  covenant  collateral  to  the  land,  and 
was,  therefore,  assignable:  Taylor's  Land.  &  Ten.  128;  Pahner^B 
Case,  5  Co.  25;  Norman  v.  Welh,  17  Wend.  148;  Asior  v.  H(nft^ 
5  Id.  615.  That  the  defendant  was  assignee  iu  fact,  distinctly 
appears  from  the  recital  in  the  lease  executed  by  him  to  CoUina 
Shepherd,  of  the  premises  in  question.  2.  The  lease  between 
the  parties  last  mentioned  is  in  the  usual  form,  with  covenants 
by  the  leasee  for  the  payment  of  rent,  and  for  the  surrender  of 
the  premises  at  the  close  of  the  term  in  good  order  and  condi- 
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tion.  Sliepherd  therefore  did  not  bold  the  premioes  as  assignee, 
but  as  the  under-tenant  of  the  defendant:  Piggoi  v.  Mason,  1 
Paige«  414,  415.  3.  It  is  insisted  that  the  assessment  in  ques- 
tion is  not  embraoed  by  the  terms  of  the  coyenant  of  the  lease 
of  1799;  that  it  is  extraordinary,  and  not  within  the  oontempla- 
tion  of  the  parties,  or  the  law,  as  a  part  of  the  rent  reserved; 
that  no  assessments,  but  those  authorized  by  the  law  existing 
at  the  execution  of  the  lease,  are  within  its  terms.  By  the  pro- 
visions of  the  lease  of  1799,  the  lessee  covenanted,  in  consideia- 
tion  of  the  demise,  "  to  discharge  all  such  rates,  taxes,  and  as- 
sessm'ents  (which  comprehends  every  charge  imposed  by  public 
authority),  for  which  said  premises  shall  be  liable,  or  shall  be 
raised,  levied,  or  assessed  on  the  same  during  the  continuance 
of  the  lease."  The  lease  continued  from  1799  to  1841,  the  de- 
fendant admits.  The  assessment  was  imposed  by  resolution  of 
the  common  council  of  the  city  of  New  York,  and  the  report  of 
the  commissioners  was  subsequenUy  confirmed  by  the  supreme 
court.  It  was  one  therefore  for  which  the  premises  were  liable. 
The  defendant  became  assignee  of  this  lease  by  a  conveyance 
from  the  insurance  company,  made  in  express  terms,  '*  subject 
to  the  rents  and  covenants  in  said  indenture  of  lease  mentioned.'' 
By  those  covenants,  the  lessee  or  assignee  was  to  provide  for  all 
assessments,  whether  imposed  according  to  laws  then  existing, 
or  those  subsequently  enacted.  What  the  precise  character  or 
amount  of  the  subsequent  assessments  would  be,  could  not  be 
known,  although  the  parties  must  have  anticipated  an  increase 
during  a  term  of  forty  years,  and  in  a  city  rapidly  growing  in 
importance.  Of  all  this  the  tenant  agreed  to  take  the  hazard, 
and  to  obtain  compensation  in  a  diminished  rent,  and  the  in- 
creased value  of  the  demised  premises. 

The  covenant  is,  we  think,  perfectly  plain;  and  unless  there 
is  some  law  that  prohibited  parties  from  making  their  own  con- 
tracts, the  defendant  must  abide  by  the  one  he  has  voluntarily 
assumed. 

The  decision  of  the  judge  was  correct,  and  the  judgment  must 
be  affirmed. 

Judgment  affirmed. 

Covenant  bt  Lessee  to  Pay  Taxes,  CoNSTBUonoN  and  Etfeot  or:  See 
BoiUng  v.  Stokes,  21  Am.  Dec.  606.  As  to  when  the  adminietrator  of  the 
lenee  is  personally  liable  on  such  a  covenant,  see  MaUer  of  OaUoway,  3i  Id. 
209.  That  su-^h  covenants  run  with  the  land,  see  the  note  to  Morse  v.  Oamer^ 
47  Id.  573.  In  Oarner  v.  Hannah,  6  Daer,  262,  269,  it  was  held,  dting  th? 
principal  case  as  decisive  of  the  question,  that  a  provision  in  a  lesae  that  the 
tenant  should  pay  '*the  ordinary  and  yearly  taxes"  included  the  annual 
Am.  Dxo.  Vol.  LI— M 
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Vftter-rent  charged  on  the  premises  by  the  Croton  department,  parsaaiit  to 
ao  act  of  the  legislature  psssed  after  the  ezecntion  of  the  lease. 

CoYXKAirre  nr  Lrabm  Rumking  with  thx  LAin>,  what  are,  in  general:  See 
the  note  to  fhiUon  ▼.  Stuart,  16  Am.  Dec.  644.  See  also  Pollard  ▼.  Shaker, 
1  Id.  239;  Taylor  v.  Ovfm,  20  Id.  116;  Watertovm  v.  Cowen,  27  Id.  80;  Keliogg 
▼•  Sobkuon,  Id.  660;  and  the  note  to  Morm  v.  Oamer,  47  Id.  609,  673. 

AamoNMSNT  of  Lsasb  and  Sublbttino,  DranNcnoK  bstwkxn:  See  Cfhiidt 
T.  Clark,  49  Am.  Deo.  164.  See  also  the  note  to  Fulton  v.  Stuart,  16  Id.  646. 
The  principal  case  is  approved  and  followed  on  the  point  that  where  a  lessee 
of  premises  lets  them  to  another  for  the  whole  term,  reserving  rent  and  a 
light  of  re-entry,  taking  covenants  for  the  payment  of  taxes  and  assessments, 
as  stipulated  for  in  the  original  lease,  and  for  a  surrender  at  the  end  of  the 
tsnn,  the  instrument  or  contract  is  an  under-lease,  and  not  an  assignment,  in 
Lmden  v.  Hepburn,  6  How.  Pr.  188, 189;  People  v.  Bobertson,  39  Barb.  9, 16; 
Martki  V.  O'Conner,  43  Id.  614»  622;  ColUna  v.  Hadnvuek,  66  N.  Y.  167, 162. 
In  Comtantine  v.  Wake,  I  Sweeny,  239,  on  the  other  hand,  where  a  lessee 
granted  and  demised  the  premises  for  the  whole  of  his  unexpired  term,  at  tbn 
same  rent  as  in  the  original  lease,  it  was  held  an  assignment,  and  not  a  snb> 
lease,  because  no  reversionary  interest  was  left  in  the  original  lessee.  Freed- 
man,  J.,  delivering  a  concurring  opinion,  after  quoting  the  language  of  Gardi- 
ner, J.,  in  the  principal  case  on  this  point,  said:  "This  remark,  from  which 
it  does  not  appear  whether  Shepherd's  lessor  did  or  did  not  part  with  lus 
entire  interest  in  the  original  lease,  or  whether  he  did  or  did  not  retain  a 
reversionary  interest  therein,  and  which  does  not  disclose  to  whom  Shepherd 
was  bound  to  surrender,  has  since  been  frequently  cited  in  support  of  the 
theory  that  every  conveyance  not  containing  tiie  proper  technical  words  of  an 
assignment  should  be  considered  as  a  sublease,  and  not  as  an  assignment, 
even  if  it  convey  the  whole  estate  of  the  grantor  in  the  unexpired  term,  and 
in  many  cases  seems  to  have  nusled.** 

In  WoodhuU  v.  Boeenthal,  61  N.  Y.  382,  392,  it  was  also  held,  that  an  in- 
strument executed  by  a  lessee  of  premises,  transferring  all  his  interest  in  a 
part  thereof,  with  or  without  conditions,  though  in  form  a  lease,  and  though 
containing  a  stipulation  for  a  surrender,  was  but  an  assignment  pro  tanto^ 
and  not  a  sublease.  Dwight,  C,  delivering  the  opinion,  said:  "The owner 
of  the  lease  of  the  lot  in  controversy  made  over  to  the  plaintiff's  assignor 
his  entire  interest  in  the  lease,  so  f^  as  the  locua  in  quo  was  concerned. 
It  was  not  a  sublease,  but  an  assignment  of  all  the  lessee's  interest  in  a  part 
of  the  premises.  If  a  lessee  has  two  houses  embraced  in  one  lease  at  an  en- 
tire rent,  and  seUs  all  his  interest  in  one  of  the  houses,  this  is  an  assignment 
pro  tanto,  and  not  a  subletting.  It  is  immaterial  what  form  of  instrument  is 
used,  whether  it  purports  to  be  an  assignment  or  a  new  lease.  The  essential 
distinction  between  an  assignment  and  a  sublease  is  simply  this:  If  a  lessee, 
by  any  instrument  whatever,  whether  reserving  conditions  or  not,  parts  with 
his  interest,  he  has  made  a  complete  assignment;  if  he  has  transferred  his  en- 
tire interest  in  a  part  of  the  premises,  he  has  made  an  assignment  pro  tanto. 
If  he  retains  a  reservation  in  himself,  he  has  made  a  sublease:  Betiford  ▼. 
Terhune,  30  N.  Y.  464,  457.  It  is  there  said,  that '  it  ia  essential  to  an  un- 
der-tenancy  that  it  be  of  a  part  only  of  an  unexpired  term.'  It  is  true  that 
Martin  v.  0*Conner,  43  Barb.  622,  holds  that  though  the  lessee  transfers  his 
entire  term,  if  he  takes  a  covenant  from  the  transferee  to  surrender  up  pos- 
■ession  to  him  at  the  expiration  of  the  term,  and  reserves  a  right  of  entry  in 
ease  the  rent  is  not  paid,  the  transaction  is  a  sublease,  and  not  an  assignment. 
This  case  is  rested  upon  the  dedsion  in  Post  v.  Kearney,  2  N.  Y.  304.    Tha* 
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goes  upon  the  ground  that  there  wm  an  express  clause  in  the  lease  pro- 
Tidfaig  for  a  surrender  by  the  deriTative  lessee  to  the  lessee.  It  was  consid 
ered,  as  &r  as  I  can  understand  the  case,  that  this  created  a  sort  of  reTersion 
in  the  lessee,  and  made  the  transaction  an  under-lease.  It  is  certainly  diffi- 
cult to  reconcile  Posi  v.  Kearney  and  Martin  v.  O'Conner  with  Becfford  v.  Ter- 
ihme.  In  this  last  case  it  is  said,  that  when  there  is  a  transfer  of  the  ii^hole 
of  a  term,  the  person  taking  is  an  assignee,  and  not  an  under-tenant,  although 
tiiere  is,  in  form,  an  underletting."  He  then  cites,  as  sustaining  this  view, 
Lmoford  t.  Sdtnes,  8  Kay  &  J.  226,  229;  Pluck  v.  Digges,  6  Bligh,  N.  S.,  81, 
66;  Parmenter  v.  Webber,  8  Taunt  503;  Bicks  v.  Dcwling,  1  Ld.  Baym.  99; 
Lloyd  ▼.  Catena,  2  Ashm.  138;  Palmer  v.  Edwards,  Doug.  187,  n.;  Doe  ▼• 
BatemoH,  1  Bam.  ft  Aid.  168;  and  after  quoting  Bac  Abr.,  Leases,  L  3,  saysi 
**  Tfao  case  at  bar  resembles  this  statement  by  Bacon.  There  was  an  agree- 
ment by  Horspool  to  surrender  at  the  end  of  his  term,  but  no  specific  agree- 
ment to  surrender  to  the  lessee  (Kelly).  The  case,  therefore,  does  not  faJl 
within  the  precise  ruling  in  Po«<  Y.  iTeoni^.  The  doctrine  of  that  case  is  not 
to  be  extended,  the  theory  in  Bedford  y.  Terhune  being  more  in  aooordanoa 
with  principle  and  anthority.** 


Wilson  v.  Lttkle. 

[2  NXW  TOBZ  (a  OOMROOK)  ,  44S.] 

gBABBB  ov  Ck>BPORA.TB  Stook  MAT  BX  PLEDGED,  and  although  their  o^ 
transfers  them  absolutely  in  form,  yet  if  the  intention  of  the  parties  is 
that  the  transferee  shall  hold  them  only  as  security  for  money  lent,  and 
that  the  owner  may  redeem  them  at  any  time  (even  after, the  loan  faUs 
due)  before  the  lender  has  exercised  hia  power  of  sale,  the  transaction  is 
a  pledge,  not  a  mortgage. 

FtiDOXB  OAK  HOT  SxLL  THE  Pawn  without  demanding  payment  of  the 
debt  and  giYing  notice  to  the  pledgor  of  the  time  and  place  of  sale. 

OovaiHT  THAT  PLEDGEE  MAT  Sell  without  giving  uotioe  does  not  reliew 
1dm  from  the  necessity  of  demanding  payment  of  the  debt  before  he  uXLl 

AonoN  fOB  Selliko  Stocks  Pledged  for  a  debt,  without  having  first  de- 
manded payment  of  the  debt,  may  be  maintained  without  making  tender 
of  the  sum  due. 

IfauBomx  OF  Damages  nr  Aotiok  vob  Wbonotullt  Selliko  Pledge, 
AlmimmmmA  in  a  casc  whcro  there  had  been  negotiation  between  a  pledgor 
and  pledgee  of  stocks  for  a  payment  of  the  debt  and  a  return  of  similar 
■feooks  to  those  which  the  pledgee  had  received  and  sold,  pending  which, 
such  stocks  had  risen  in  value;  and  held,  that  the  pledgor  was  enti- 
tled, under  such  circumstances,  to  recover  the  highest  value  down  to 
the  time  when  the  negotiations  were  broken  off. 

Afbkajl  from  a  judgment  of  the  New  York  superior  court  in 
faTor  of  plaintiff  in  troyer.  The  facte  are  stated  in  the  opinion. 
Bee  also  the  report  of  the  decision  of  the  superior  court  in  1 
Sandf.  861.  Pending  the  appeal,  the  plaintiff,  James  Wilson^ 
jun.9  died,  and  the  cause  was  continued  by  Qertmde  Oattiiig  m 
administratrix,  the  title  being  changed  acooi 
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8.  Beardsley,  for  the  appellant. 

W.  Curtis  NoyeSf  for  the  respondent. 

Bt  Court,  BuoaLES,  J.  This  was  an  action  for  wrongfully 
Belling  fifty  shares  of  Erie  railroad  stock,  which  the  defendant 
Little  &  Go.  had  receiyed  in  security  for  a  loan  of  two  thousand 
dollars  made  by  them  to  Wilson,  through  the  agency  of  B.  L* 
Chitting,  a  broker.     The  contract  in  writing  was  in  these  words: 

"  $2,000.  New  Tobk,  Dec.  20, 1845. 

' '  I  promise  to  pay  Jacob  Little  or  order  two  thousand  doUarSy 
for  value  received,  with  interest  at  the  rate  of  seven  per  cent, 
per  annum,  having  deposited  toiih  them  as  collateral  security,  with 
authority  to  sell  the  same  at  the  broker's  board,  or  at  public 
auction,  or  at  private  sale,  at  option,  on  the  non-perfonn- 

ance  of  this  promise,  without  notice  on  fifiy  Erie. 

"B.  L.  CUTTIKO." 

The  stock  in  fact  belonged  to  the  plaintiff  Wilson,  but  stood 
in  Cutting's  name  on  the  books  of  the  New  York  &  Erie  Bail- 
road  Company.  It  was  of  that  kind  known  as  consolidated 
capital  stock.  Cutting  negotiated  the  loan  as  the  plaintiff's 
broker.  On  the  same  day  Cutting  made  a  transfer  of  the  stock 
on  the  books  of  the  company  in  the  words  following: 

"  N.  Y.  &  Erie  Co. 

**  For  value  received,  I  hereby  transfer  unto  Jacob  Little  & 
Co.  all  my  right,  title,  and  interest  in  fifty  shares  of  the  consol- 
idated capital  stock  of  the  New  York  &  Erie  Bailroad  Company. 

'*  New  York,  Dec.  20,  1845.  B.  L.  Currora." 

It  is  contended,  on  the  part  of  the  defendants,  that  the  trans- 
action was  a  mortgage  and  not  a  pledge;  that  the  money  was 
payable  immediately,  and  the  stock  became  absolutely  the  prop- 
erty of  the  appellants,  and  was  only  redeemable  in  equily.  If 
this  be  true,  the  supreme  court  and  the  court  for  the  correction 
of  eiTors  must  have  rendered  their  judgments  in  the  case  of  Allen 
V.  Dykers,  3  ffill  (N.  Y.),  593,  and  Dykers  v.  Allen,  7  Id.  498  [42 
Am.  Dec.  87],  upon  a  mistaken  view  of  the  law.  In  that  case, 
as  in  the  present,  there  was  a  loan  of  money,  a  promissozy  note 
for  the  payment  of  the  amount,  in  which  it  was  stated  that  the 
borrower  had  deposited  with  the  lenders,  as  collateral  security^ 
with  authority  to  sell  the  same  on  the  non-performance  of  the 
promise,  two  hundred  and  fifty  shares  of  the  stock  therein  men- 
tioned. The  money  in  that  case  was  payable  in  sixty  days — ^the 
sale  was  to  be  made  at  the  board  of  brokers,  and  notice  waived 
if  not  paid  at  maturity.    The  stock  was  assigned  to  the  lenders 
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of  fhe  money^and  the  transfer  entered  on  the  books  of  the  ooni'* 
panj,  on  the  daj  the  note  was  given.  With  respect  to  the  ques- 
tion whether  the  stook  was  mortgaged  or  pledged,  I  can  peroeiye 
no  difference  between  that  case  and  the  present.  The  question 
does  not  appear,  hy  the  report  of  that  case,  to  have  been  raised. 
It  would  have  been  a  decisive  point,  for  if  it  had  been  a  mort- 
gage and  not  a  pledge,  the  plaintiff  must  have  failed.  The  sale 
of  the  stock  in  that  case,  by  the  lender,  before  the  maturity  of 
the  note,  did  not  make  it  the  less  decisive :  See  Brown  v.  Bemeni, 
8  Johns.  98.  If  there  had  been  good  ground  for  saying,  in  Atten 
V.  Dykera,  that  the  stock  was  mortgaged  and  not  pledged,  it  is 
not  to  be  believed  that  it  would  have  escaped  the  attention  of 
the  eminent  counsel  who  argued  the  cause,  and  of  both  the 
courts;  and  on  examining  the  question,  I  am  satisfied  that  if  the 
point  had  been  taken  it  would  have  been  overruled. 

The  argument  of  the  defendant  in  this  case  is  founded  on  the 
assumption  that  when  personal  things  are  pledged  for  the  pay- 
ment of  a  debt,  the  general  property  and  the  legal  title  always 
remain  in  the  pledgor:  and  that  in  all  cases  where  the  legal 
title  is  transferred  to  the  creditor,  the  transaction  is  a  mortgage 
and  not  a  pledge.  This,  however,  is  not  invariably  true.  But 
it  is  true  that  possession  must  uniformly  accompany  a  pledge. 
The  right  of  the  pledgee  can  not  otherwise  be  consummated. 
And  on  this  ground  it  has  been  doubted  whether  incorporeal 
things  like  debts,  money  in  stocks,  etc. ,  which  can  not  be  manu- 
ally delivered,  were  the  proper  subjects  of  a  pledge.  It  is  now 
held  that  they  are  so;  and  there  seems  to  be  no  reason  why  any 
legal  or  equitable  interest  whatever  in  personal  property  may 
not  be  pledged;  provided  the  interest  can  be  put,  by  actual  de- 
livery or  by  written  transfer,  into  the  hands  or  within  the  power 
of  the  pledgee,  so  as  to  be  made  available  to  him  for  the  satis- 
faction of  the  debt.  Goods  at  sea  may  be  passed  in  pledge  by 
a  transfer  of  the  muniments  of  titie,  as  by  a  written  assign- 
ment of  the  bill  of  lading.  This  is  equiv^ent  to  actual  posses- 
sion, because  it  is  a  delivery  of  the  means  of  obtaining  posses- 
sion. And  debts  and  choses  in  action  are  capable,  by  means  of 
a  written  assignment,  of  being  conveyed  in  pledge:  Story  on 
Bail. ,  sees.  290,  297.  The  capital  stock  of  a  corporate  company 
is  not  capable  of  manual  delivery.  The  scrip  or  certificate  may 
be  delivered,  but  that  of  itself  does  not  carry  with  it  the  stock- 
holder's interest  in  the  corporate  funds.  Nor  does  it  necessarily 
put  that  interest  under  the  control  of  the  pledgee.  The  mode 
in  which  the  capital  stock  of  a  corporation  is  transferred  usually 
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depends  on  its  by-laws:  1  B.  S.  600,  see.  1.  It  is  so  in  the  case 
of  the  New  York  &  Erie  Bailroad  Company:  Laws  of  1882, 
o.  224,  sec.  18.  The  case  does  not  show  what  the  by-laws  of 
that  cori>oration  were.  It  may  be  that  nothing  short  of  the 
transfer  of  the  title  on  the  books  of  the  company  would  have 
been  sufficient  to  give  the  defendants  the  absolute  possession  of 
the  stock,  and  to  secure  them  against  a  transfer  to  some  other 
person.  In  such  case  the  transfer  of  the  legal  title  being  neces- 
saxy  to  the  change  of  possession,  is  entirely  consistent  with  the 
pledge  of  the  goods.  Indeed,  it  is  in  no  case  inconsistent  with 
it,  if  it  appears  by  the  terms  of  the  contract  that  the  debtor  has 
a  legal  right  to  the  restoration  of  the  pledge  on  payment  of  the 
debt  at  any  time,  although  after  it  falls  due,  and  before  the 
creditor  has  exercised  the  power  of  sale.  Beeves  t.  Capper,  6 
Bing.  N.  0.  136,  was  a  case  in  which  the  debtor  **  made  over" 
to  the  creditor  **  as  his  property"  a  chronometer,  until  a  debt 
of  fifiy  pounds  should  be  repaid.  It  was  held  to  be  a  valid 
pledge. 

In  the  present  case  the  note  for  the  repayment  of  the  loan 
and  the  transfer  of  the  stock  were  parts  of  the  same  transac- 
tion, and  are  to  be  construed  together.  The  transfer,  if  re- 
garded by  itself,  is  absolute,  but  its  object  and  character  is 
qualified  and  explained  by  the  contemporaneous  paper  which  de- 
clares it  to  be  a  deposit  of  the  stock  as  collateral  security  for  the 
payment  of  two  thousand  dollars,  and  there  is  nothing  in  the 
instrument  to  work  a  forfeiture  of  the  right  to  redeem  or  other- 
wise to  defeat  it,  except  by  a  lawful  sale  under  the  power  ex- 
pressed in  the  paper. 

The  general  property  which  the  pledgor  is  said  usually  to  re- 
tain, is  nothing  more  than  a  legal  right  to  the  restoration  of  the 
thing  pledged  on  payment  of  the  debt.  Upon  a  fair  construc- 
tion of  the  note  and  the  transfer  taken  together,  this  right  was 
in  the  plaintiff,  unless  it  was  defeated  by  the  sale  which  the  de- 
fendant made  of  the  stock. 

In  evezy  contract  of  pledge  there  is  a  right  of  redemption  on 
the  part  of  the  debtor.  But  in  this  case  that  right  was  illusoiy 
and  of  no  value,  if  the  creditor  could  instantly,  without  de- 
mand of  payment  and  without  notice,  sell  the  thing  pledged. 
We  are  not  required  to  give  the  transaction  so  unreasonable  a 
construction.  The  borrower  agreed  that  the  lender  might  sell 
without  notice,  but  not  that  he  might  sell  without  demand  of 
payment,  which  is  a  different  thing.  The  lender  might  have 
brought  his  action  immediately,  for  the  bringing  an  action  is 
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one  way  of  demanding  payment;  but  selling  withont  ncrtioe  ii 
not  a  demand  of  payment,  and  it  is  well  settled  that  where  no 
time  is  expressly  fixed  by  contract  between  the  parties  for  the 
payment  of  a  debt  secured  by  a  pledge,  the  pawnee  can  not  sell 
the  pledge  without  a  previous  demand  of  payment,  although  the 
debt  is  technically  due,  immediately:  Story  on  Bail.,  see.  808; 
Steams  t.  Jfars^,  4  Denio,  227  [47  Am.  Dec.  248]. 

Payment  of  the  note  in  this  case  was  not  demanded  until  the 
third  of  January,  1846.  Previous  to  that  time,  and  about  the 
twenty-fourth  of  December,  1845,  the  defendants  had  sold  the 
whole  or  the  greater  part  of  the  fifiy  shares  of  consolidated 
stock  pledged  to  them  by  the  plaintiff,  and  were  therefore  not 
in  condition  to  fulfill  the  contract  on  their  part  by  restoring  the 
pledge.  Nor  were  they  able  nor  did  they  offer  to  restore  the 
same  kind  of  stock,  or  stock  of  the  same  yalue  as  that  which 
had  been  pledged  in  behalf  of  the  plaintiff.  On  the  third  of 
January,  when  the  defendants  offered  to  deliver  the  converted 
stock,  which  was  of  a  different  kind  and  value,  the  plaintiff's 
broker  was  willing  to  receive  any  stock  of  the  same  description 
as  that  which  had  been  pledged;  but  no  stock  of  that  kind  was 
offered  by  the  defendants.  There  was  at  that  time  a  material 
difference  in  the  market  price  between  the  consolidated  and  the 
converted  stock  of  the  company,  the  former  selling  at  eighty-five 
dollars,  and  the  latter  at  fifty-five  dollars,  per  share.  The  pledge 
of  the  fifty  shares  of  consolidated  stock,  therefore,  could  not  be 
restored  or  made  good  to  the  plaintiff  by  assigning  to  him  the 
same  number  of  shares  of  converted  stock.  The  defendants 
were  bound  to  restore  the  identical  stock  pledged.  The  sale  of 
it  by  the  defendants  before  payment  demanded  was  therefore 
wrongful,  and  the  evidence  sustains  the  third  count  in  the 
plaintiff's  declaration.  The  defendants  having  voluntarily  put 
it  out  of  their  power  to  restore  the  pledge,  a  tender  of  the  money 
borrowed  would  have  been  fruitiess,  and  was  therefore  unneces- 
sary:  AUen  V.  Dykera,  3  Hill  (N.  T.),  596;  Dykera  v.  Allen,  7  Id. 
498  [42  Am.  Dec.  87]. 

The  remaining  question  is  as  to  the  rule  of  damages.  The 
stock  was  disposed  of  by  the  defendants  as  early  as  the  twenty- 
fourth  of  December,  when  its  market  price  was  about  sixiy- 
eight  dollars  the  share.  The  defendant  did  not,  however, 
(listinoUy  inform  the  plaintiff  then  or  afterwards  that  he  had 
sold  it,  although  he  said  he  ''  had  not  got  it,"  and  gave  thai 
as  a  reason  why  he  did  not  then  transfer  it,  promising  at  the 
lame  time,  that  he  would  make  the  transfer  as  soon  as  the  stock 
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hfc*  33ie  plaintiff,  to  accommodate  the  defendant,  agreed 
to  -wait  nntil  the  f oUoivring  day,  when  the  transfer  was  not  made, 
the  defendant  again  promising  to  make  it  shortly.  The  plaint- 
iff's broker  reminded  the  defendant  of  the  stock  frequently,  and 
on  the  thirtieth  of  December,  formally  notified  him  that  he 
wanted  to  pay  the  loan  and  get  back  the  stock,  inmRting  that 
there  should  be  no  more  delay,  and  that  if  it  was  not  retamedt 
he  was  directed  by  the  party  for  whom  he  was  acting  to  bay 
fifty  shares  at  the  board  and  chaa^  it  to  the  defendants.  The 
defendant  then  said  the  stock  should  be  returned  the  next  day, 
bat  failed  to  return  it;  and  it  was  not  until  the  second  of  Jann* 
axy  that  the  defendant  ceaeed  to  hold  out  the  expectation  of 
restoring  the  stock,  or  stock  of  the  same  kind  and  of  equivalent 
value.  On  that  day  ajid  on  the  third  of  January,  the  con- 
solidated stock  sold  at  eighty-fire  dollars  the  share. 

The  defendants  insist  that  they  are  chargeable  only  with  the 
value  of  the  pledge  at  the  time  it  was  wrongfully  converted  by 
them  to  their  own  use  on  or  before  the  twenty-fourth  of  Decem- 
ber, and  not  with  its  increased  value  at  any  subsequent  period. 
The  court  below,  in  making  up  the  verdict,  estimated  the  stock 
at  eighty-four  dollars  the  share.  In  actions'  for  the  wrongful 
conversion  of  personal  property,  it  has  in  some  cases  been  held 
that  the  value  of  the  property  is  to  be  estimated  according  to 
its  price  at  the  time  of  the  conversion,  and  in  others  that  the 
plaintiff  is  entitled  to  damages  according  to  its  value  at  any 
time  between  the  time  of  the  conversion  and  the  day  of  the  trial: 
Bank  ofBufalo  v.  KoHright,  22  Wend.  348,  366.  It  is  un- 
necessary in  this  case  to  settle  the  general  rule.  The  ground 
on  which  the  defendants  insist  that  the  damages  must  be  esti- 
mated according  to  the  price  of  the  stock  on  the  twenty-fourth 
of  December,  is  that  the  plaintiff,  on  learning  that  the  defend- 
ants had  sold  it,  might  then  have  gone  into  the  market  and  pur- 
chased it  at  the  current  price  on  that  day.  But  it  is  evident  that 
he  was  prevented  from  doing  so  by  the  repeated  promises  of  the 
defendants  to  restore  the  stock.  Although  the  plaintiff  was 
strictly  entitled  to  a  retransfer  of  the  same  shares  that  were 
pledged,  it  appears  that  his  broker  was  willing  to  receivo  other 
stock  of  the  same  description  and  value,  which  the  defendant 
promised  from  day  to  day  to  give,  the  plaintiff  being  all  the 
time  ready  to  pay  the  money  borrowed.  Time  having  thus  been 
given  to  the  defendants  at  their  request  for  the  fulfillment  of 
their  obligation,  and  the  plaintiff  having  waited  for  the  deliv- 
•ry  of  the  stock  for  the  accommodation  of  the  defendants,  and 
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having  relied  on  the  expectation  thus  held  oat»  and  lost  the 
opportunity  of  pnrchasing  at  a  reduced  price,  it  is  manifestly 
just  that  the  plaintiff  should  recoYer  according  to  the  yalue  of 
the  thing  pledged  when  the  defendant  finally  &iled  in  his  prom- 
iBes  to  restore  it. 
Judgment  affirmed. 

8tock  GEBTmoATBS  MAT  BX  Plbdgbd:  See  Novrae  ▼.  Prime,  8  Am.  Bee. 
606;  S.  C,  1 1  Id.  403;  Dpken  t.  Alien,  42  Id.  87,  and  note;  CfUpm  ▼.  HwfeU, 
45  Id.  720;  WhUlodt  v.  Heard,  48  Id.  73.  See  also  the  note  to  LueheUa  y. 
Towneend,  49  Id.  734.  The  principal  case  is  cited  as  an  authority  for  the 
same  dootrine  in  Kewton  v.  Fay,  10  Allen,  507;  Ooldsiem  v.  Hort,  30  Cal.  376; 
Campbell  v.  Parker,  9  Boew.  329;  In  re  Wiletft  4  Biss.  172.  A  transfer  of 
■hares  of  stock  in  writing,  as  collateral  security  for  a  debt,  is  a  pledge;  u^ess 
they  are  expressly  made  assignable  by  delivery,  they  can  be  pledged  in  no 
other  way:  Breumter  v.  Hartley,  37  Cal.  25.  And  though  the  legal  title  passes 
to  the  pledgee  of  stock  deliTered  aa  collateral  security,  it  is  nevertheless  a 
pledge,  and  not  a  mortgage:  Htubrouek  v.  Vandervoort,  4  Sandf.  78.  The 
pledgor  has  only  a  legal  right  of  restoration  of  the  stock  in  case  of  payment: 
BrewKier  v.  Hartley,  37  CSal.  26;  all  citing  the  principal  case. 

Traksteb  or  Stock  to  a  Bona  Fidb  Pctbchaseii  on  the  Books  of  the 
eorporation^  in  aeoordance  with  its  by-laws,  passes  the  legal  title,  though  the 
certificates  are  not  surrendered:  New  York  etc,  R,  R,  Co,  v.  Schuyler,  38  BarK 
542, 543;  S.  C,  34  N.  Y.  80,  citing  the  principal  case  as  to  the  necessity  of  a 
transfer  on  the  books.  See  on  that  point  Commercial  Bank  v.  Kortrtght,  24 
Am.  Dec.  317;  State  v.  Harris,  36  Id.  460;  Duke  v.  Cahawba  Nav.  Co,,  44  Id. 
472,  and  notes. 

What  mat  be  Pledged  in  General:  See  the  note  to  Luekette  v.  Toum^ 
send,  49  Am.  Dec.  733.  That  choses  in  action  and  other  property  not  capable 
of  manual  delivery  may  be  the  subject  of  a  pledge,  is  a  point  to  which  the 
principal  case  is  cited  in  Haskins  v.  Kelly,  1  Abb.  Pr.,  N.  S.,  73;  Wright  v. 
Boss,  36  CaL  442.  Thus  a  note  and  mortgage  may  be  pledged:  Wright  v. 
Boss,  supra;  Warren  v.  Emerson,  1  Curt.  241. 

Distinction  between  Pledge  and  Mobtoage:  See  the  note  to  Lucketts 
V.  Townsend,  49  Am.  Dec.  731.  The  principal  case  is  cited  on  that  point  in 
Wilson  V.  BranTian,  27  Cal.  271;  although,  for  the  purposes  of  that  case,  it 
was  held  to  be  immaterial  whether  the  transaction  was  to  be  regarded  as  a 
pledge  or  as  a  mortgage.  A  chattel  mortgage,  unlike  a  pledge,  is  a  present 
transfer  of  the  title  subject  to  be  defeated  by  payment,  but  which  becomes 
absolute  in  case  of  non-payment  at  maturity:  Parshnll  v.  Eggert,  54  N.  Y. 
23.  But  an  assignment  of  a  chose  in  action,  as  collateral  security,  is  not 
necessarily  a  mortgage  because  the  title  passes,  for,  as  stated  above  in  con- 
sidering the  subject  of  pledges  of  stock,  it  may  be  that  an  assignment  is 
necessary  to  give  full  control  of  the  security  as  a  pledge:  Oay  v.  Moss,  34 
OftL  125,  132.  An  instrument  transferring  certificates  of  state  indebtedness 
ss  collateral  security  for  a  debt,  with  authority  to  sell  in  case  of  non-payment 
within  thirty  days  after  maturity,  is  a  pledge,  and  not  a  mortgage:  Lm  is  v. 
Vamum,  12  Abb.  Pr.  308;  all  citing  the  principal  case.  But  a  transfer  of  a 
note  and  mortgage  to  indemnify  a  party  against  a  liability,  he  agreeing  to  re- 
transfer  the  same  upon  being  otherwise  indemnified,  was  held,  in  Warren  v. 
Emerson,  1  Curt.  241,  not  to  be  a  legal  mortgage  or  pledge,  but  a  conveyance 
In  trust,  distinguishing  Wilson  9.  Little.     An  absolute  transfer  of  an  interest 
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in  a  yeaael  may  be  shown  to  have  been  intended  merely  as  a  secarity  by  way 
of  pledge:  We$l  ▼.  Crary,  47  N.  Y.  425,  also  citing  the  principal  case.  That 
a  deposit  of  stock  as  collateral  secnrity  for  a  loan  is  a  pledge  and  not  a  mort- 
gage, is  a  point  to  which  the  principal  case  is  cited  per  Brady,  J.,  dissenting, 
in  IVoodtcorth  v.  Morria,  56  Barb.  104. 

Deliviebt  13  EsssN-iiAL  TO  A  PLBDOE:  LuchetU  ▼.  Towfuend,  49  Am.  Deo. 
731,  note;  Goldstein  v.  IToH,  30  Gal.  376;  Campbell  v.  Parber,  9  Boew.  329; 
Haakins  v.  KeUy,  1  Bobt.  (K.  Y.)  172;  MUliman  t.  Neher,  20  Barb.  40;  MuUer 
Y.  Pondir,  6  Lans.  480,  all  citing  WiUon  y.  LiUle.  Bat  a  manual  delivery  is 
not  essential  where  the  thing  pledged  is  not  capable  of  it,  bat  a  written  trans- 
fer is  sufficient:  HasUna  v.  Kdly,  1  Robt.  (K.  Y.)  172;  as  in  the  case  of  goods 
at  sea:  MvMer  v.  Pandir,  6  Lans.  4S0.  Shares  of  stock  may  be  pledged  by 
delivery  of  the  certificates,  if  that  is  snfficient  to  give  the  pledgee  oontrols 
Oddatein  v.  H<ni,  30  Gal.  376. 

Plbdobb's  Powsb  to  Sell  Pubdok:  See  Dybtra  v.  AUen^  42  Am.  Bee.  87; 
SUauma  v.  Mcunh,  47  Id.  248;  WhUloch  v.  Heard,  48  Id.  73,  and  notes.    See 
*  also  the  note  to  Luchetta  v.  Townaend,  49  Id.  736.    A  pledgee  may  sell  the 
pledge  in  case  of  default  in  payment,  whether  an  express  authority  to  sell  is 
given  by  the  pledgor  or  not,  and  may  either  resort  to  judicial  prooeea  to  cat 
off  the  right  to  redeem,  or  may  sell  without  it  after  due  notice  to  redeem, 
and  of  the  time  and  place  of  sale:  Andrewa  v.  Clerke,  3  Boew.  590;  Mai'kham 
v.  Jaudon,  41  N.  Y.  241;  Porter  v.  Parka,  49  Id.  569;   Wright  v.  Roaa,  36 
GaL  429.    But  a  demand  of  payment  and  notice  of  the  time  and  place  of  sale 
are  essential,  unless  the  contract  provides  otherwise  or  demand  and  notioe 
are  waived:  Letoia  v.  OroAam,  4  Abb.  Pr.  110,  111;  McNeil  v.  Tenth  Kaiiatud 
Bank,  55  Barb.  64;  Huggana  v.  Fryer,  1  Lans.  279;  Taylor  v.  Ketckam,  5  Bobt. 
(N.  Y.)  518;  S.  C.,  35  How.  Pr.  299;  Durant  v.  Einatein,  Id.  231;  Wheeler  v. 
NetcbotUd,  5  Duer,  34;  AtlaiUicftc,  Ina,  Co.  v.  Boies,  6  Id.  687;  Ketehumv,  8t^ 
vena.  Id.  485;  Milliken  v.  Dehon,  10  Bosw.  328;  S.  G.,  in  court  of  appeals,  27  N. 
Y.  375;  Markham  v.  Jaudon,  41  N.  Y.  241;  FarvoeU  v.  Importera*  etc.  Bank,  90 
Id.  490;  and  a  waiver  of  demaud  is  not  a  waiver  of  notice  of  sale:  Dtirani  ▼• 
EinaUin,  35  How.  Pr.  231;  Taylor  v.  Ketchum,  Id.  299;  S.  G.,  6  Robt  (N.  Y.) 
618.     The  fact  that  the  authority  to  sell  is  express  does  not  dispense  with  de- 
mand and  notioe:  Andrewa  v.  Clerke,  3  Bosw.  590.    But  it  is  held,  in  HyaU  v. 
Argenti,  3  Gal.  161, 163,  commenting  upon  and  distinguishing  the  principal 
ease,  that  where  express  authority  is  given  to  the  pledgee  to  sell  at  his  option« 
the  doctrine  above  laid  down  does  not  apply.     A  sale  which  is  unauthorized 
is  a  conversion:  Scott  v.  Bogera,  4  Abb.  App.  Dec  164,  note;  Bead  v.  Lambert^ 
10  Abb.  Pr.,  N.  S.,  436;  and  the  pledgor  may  sue  therefor  without  a  tender  of 
payment:  Bead  v.  Lambert,  aupra.    In  all  the  foregoing  cases  the  authority 
of  Wilaon  V.  Little  is  recognized.    The  case  is  cited  also  in  FartoeU  v.  Import' 
era*  etc.  Bank,  90  N.  Y.  489,  and  Brewater  v.  Hartley,  37  Gal.  26,  to  the  point 
that  the  pledgor  upon  payment  before  sale  is  entitled  to  a  restoration  of  the 
pledge. 

Measukb  of  Damages  roB  Wbongful  Sale'  by  Pledges. — Where  a 
plaintiff  commences  and  prosecutes  with  reasonable  diligence  an  action  for 
the  conversion  of  stock  by  a  bailee,  it  is  held,  in  Bomaine  v.  VanAUen,  26  N. 
Y.  3l0,  citing  the  principal  case,  that  he  is  entitled  to  the  highest  market 
price  from  the  time  of  conversion  to  the  trial.  But  in  Atkins  v.  Cfamble,  42 
Gal.  102,  it  was  decided,  in  an  action  for  the  conversion  of  shares  of  stock, 
that  if  the  wrong-doer  was  always  ready  and  willing  to  transfer  to  the  plaint- 
iff an  equal  number  of  similar  shares  in  the  same  corporation,  the  plaintiff 
was  entitled  to  nominal  damages  only,  and  the  principal  case  was  referred  tf 
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M  going  upon  the  ground,  that  there  was  a  material  difference  between  tiM 
•tock  offered  to  be  returned  and  that  which  was  pledged,  the  latter  being 
*' ooneolidated"  and  the  former  **  converted*'  stock.  In  Smith  v.  Dunlapt  12 
JXL  102,  the  principal  case  is  cited  to  the  general  proposition,  that  in  an 
action  for  breach  of  a  contract  to  deliver  property,  where  the  price  was  paid 
in  advance,  or  of  a  contract  to  replace  stocks,  the  plaintiff  is  entitled  to  the 
lughest  market  value  between  the  period  of  delivery  and  the  triaL  See,  as 
to  the  measure  of  damages  for  an  unauthorized  sale  by  a  factor.  Blot  ▼•  JSioi- 
«Hiafy  poatt  345,  and  note. 


YAHDERBn/r    V.    RlOHMOlO)     TUBNPIKB     GOMPANT. 

£3  Nxw  Teas  (9  Oounooa) ,  479.] 

OoBPOBATiON  18  NOT  LiABLB  TOB  A  T0BTIOV8  AoT  committed  wiUfully  and 
maliciously  by  its  servant,  without  authority  from  the  directors  or  other 
governing  body,  even  though  it  was  done  under  orders  from  the  president 
and  general  manager. 

Thb  action  was  for  the  ranning  down  of  the  plaintiff's  steam- 
boat, the  Wave,  by  the  defendants'  steamboat,  the  Samson. 
The  only  question  was,  whether,  under  the  circumstances  de- 
tailed in  the  opinion  (see  also  the  proof  made  on  the  former 
trial  of  the  cause,  reported  as  Bichmond  Tlump,  Co,  y.  VanderbiUf 
1  Hill  (N.  Y.),  480),  the  corporation  owning  the  colliding  yessel 
was  liable  for  the  willful  and  tortious  act  of  her  master. 

Oeorge  Wood,  for  the  appellant,  the  owner  of  the  yessel  in- 
jured. 

John  Shenooody  attorney,  and  8,  Sherwood,  of  counsel,  for  tlie 
respondents,  the  corporation  owning  the  colliding  vessel. 

By  Court,  Cadt,  J.  The  injuzy  of  which  the  plaintiff  com- 
plained was  occasioned  by  the  willful  act  of  Captain  Braisted, 
who  had  charge  of  the  defendants'  boat,  the  Samson;  and  for 
such  act,  the  supreme  court  held  the  defendants  were  not  liable: 
Bichmmd  Tump.  Go.  v.  VanderhiU,  1  Hill  (N.  T.),  480.  It 
was  proved  on  the  last  trial,  that  Mr.  Oroondates  Mauian 
was  president  of  the  said  company,  and  one  of  the  principal 
stockholders,  and  had  the  control  and  management  of  the  bus- 
iness of  the  company  as  general  agent.  It  was  also  proved, 
that  before  the  injury  complained  of  was  done,  Captain  Biais- 
ted  told  Mr.  Mauran,  that  the  plaintiff's  boat,  the  Wave,  had 
erowded  him  out  of  his  course  a  few  days  before,  and  said 
she  was  a  much  smarter  boat  than  the  Samson;  that  Mr. 
Mauran  then  said  to  Braisted,  "If  she  ever  does  that  again^ 
damn  her,  run  into  her,  sink  her.  Braisted."    It  was  also 


816  Vanderbilt  v.  Richmond  T.  Co.    [New  York, 

proTed  that  immediately  after  the  injury^  Mr.  Mauran  was 
asked,  '*  whether  he  did  not  think  it  was  unpardonable  to 
allow  his  boat  to  run  into  and  try  to  sink  the  Wave  when  so 
many  people  were  on  board  of  her?  "  he  said,  **  Damn  him,  I 
wish  he  had  sunk  him."  It  is  not  easy  to  discoyer  what  was 
meant  by  these  words,  but  if  it  be  assimxed  that  Mr.  Mauxan 
was  the  general  agent  of  the  company,  and  intended  by  these 
words  to  approye  of  the  acts  of  the  captain,  the  question  then 
is,  Is  the  company  liable  for  a  malicious  and  willful  trespass 
committed  by  the  captain  of  its  boat,  and  approyed  of  by  its 
genenl  agent?  If  the  company  be  not  so  responsible,  then  the 
plaintiff  ought  to  haye  been  nonsuited,  and  the  judge  erred  in 
his  charge  to  the  jury.  He  charged  the  jury  to  inquire 
"  whether  Mr.  Mauran  authorized  or  gaye  his  preyious  sanction 
to  Captain  Braisted's  running  into  the  plaintiff's  boat,  or  as- 
sented to,  or  ratified  it,  when  it  was  dond.  If  he  did,  and  at 
that  time  had  the  general  charge  and  management  of  the  de- 
fendants' afihirs,  they  are  liable."  I  can  find  no  authority 
making  a  corporation  liable  for  the  willful  trespass  of  its  gen- 
eral or  special  agent,  or  other  than  1  B.  S.,  2d  ed.,  683,  sec. 
10,  and  that  is  only  understood  as  making  the  owners  of  a 
steamboat  liable  for  the  penalty  imposed  by  the  ninth  sec- 
tion: Bichmond  Tump.  Co,  y.  Vanderbilt,  1  Hill  (N.  T.),  481. 
Neither  an  individual  nor  a  corporation,  by  appointing  a  gen- 
eral agent,  authorizes  him  to  commit  a  willful  trespass,  or 
to  authorize  or  approye  of  such  a  trespass,  any  more  than 
such  authority  is  conferred  by  the  appointment  of  a  special 
agent.  Suppose  a  farmer  directs  his  servant  to  take  his  wagon 
and  horses  and  take  a  load  of  wheat  to  mill,  and  on  the  way 
to  the  mill  the  servant  willfully  drives  the  team  and  wagon 
over  a  man  and  breaks  his  leg,  the  farmer  is  not  liable.  That 
was  decided  in  WrigJU  v.  Wilcox,  19  Wend.  343  [32  Am.  Dec. 
607].  Suppose  the  farmer  has  a  large  stock  of  cattle  and  horses, 
and  carriages,  and  farming  utensils  of  all  sorts  on  his  farm,  and 
he  appoints  a  general  agent  to  manage  and  transact  all  business 
on  and  in  relation  to  the  farm  and  all  things  thereon  for  ten 
years,  and  the  general  agent  was,  in  terms,  authorized  to  employ 
such  and  as  many  servants  as  he  pleased  for  the  purpose  of  doing 
the  work  on  and  in  relation  to  the  farm;  and  suppose  this  gen- 
eral agent  should  order  one  of  the  hired  servants  to  take  a  load 
of  wheat  to  mill  on  a  wagon,  and  drive  over  and  kill  John  Doe's 
cow,  if  he  found  her  in  the  road,  and  the  servant  should  obey 
the  order,  and  kiU  the  cow,  would  the  owner  of  the  &rm  be  liar 
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bk  for  fhiB  willful  t^spasB  ?  A  general  agent,  when  he  commits 
or  orders  a  willful  trespass  to  be  committed,  acts  without  the 
scope  of  his  authority,  as  much  as  a  special  agent  would  in  com- 
mitting or  ordering  the  same  trespass  to  be  committed.  The 
jury  were  charged  that  if  the  general  agent  assented  to  or  rati- 
fied it  (the  trespass)  when  it  was  done,  then  the  defendant  was 
liable.  Suppose  that  after  the  captain  of  the  boat  had  com- 
mitted the  willful  trespass,  the  general  agent  had  said,  I  approve 
of  what  the  captain  has  done,  and  wish  he  had  sunk  the  steam* 
boat  WaTe.  This  would  have  been  a  more  distinct  approval  and 
assent  than. any  which  was  proved,  and  yet  would  that  have 
made  the  company  liable?  When  the  captain  committed  the 
willful  trespass,  the  company  was  not  liable,  and  could  it  be 
made  liable  after  the  trespass  was  committed  by  the  declaration 
of  its  general  agent  that  he  approved  of  what  the  captain  had 
done,- and  wished  that  the  captain  had  sunk  the  boat?  The 
general  agent  was  appointed  for  no  such  purpose;  he  was  ap- 
pointed to  manage  all  the  business  of  the  company  in  the  most 
advantageous  manner  for  the  stockholders,  and  not  to  ruin  them 
by  his  passionate  and  foolish  declarations. 

As  to  public  officers,  the  approbation  by  a  superior,  of  a  tres- 
pass committed  by  his  inferior  officer,  renders  the  superior  a 
trespasser:  Van  Brunt  v.  Schenck^  13  Johns.  414.  In  that  case 
the  defendant  was  surveyor  of  the  port  of  New  York,  and  was 
sued  for  seizing  and  taking  the  schooner  called  the  Nancy.  W. 
Van  Beuren,  a  witness  for  the  defendant,  ''testified  that  he 
seised  the  Nancy  for  a  breach  of  the  embargo  laws,  and  imme* 
diately  reported  the  seizure  to  the  defendant,  who  approved  of 
what  he  had  done.'*  This,  the  supreme  court  said,  "  was  a  com- 
plete ratification  and  adoption  of  the  act  of  seizure,  and  put  the 
defendant  in  the  same  situation  as  if  he  had  himself  made  the 
seizure."  The  defendant  had  an  interest  in  the  seizure.-  Had 
the  schooner  been  condemned,  he  would  have  been  entitled  to 
a  part  of  the  forfeiture.  The  defendant,  while  the  schooner  was 
under  seizure,  had  used  her  to  transport  his  goods  from  Hell  Gtete 
to  New  York. 

In  the  case  of  Bishop  v.  Viscountess  Montague,  Oro.  Eliz.  824, 
the  defendant's  bailiff  took  five  oxen  as  for  heriots  due  to  the 
defendant,  when  there  was  not  any  due,  without  any  command 
from  the  defendant;  but  she  agreed  thereto,  and  converted  the 
oxen  to  her  own  use.  Two  of  the  judges  held  that  she  was 
liable  in  trespass,  but  not  in  trover,  and  the  other  two  judges 
held  that  she  was  liable  in  trespass  or  trover.    In  that  case  a 
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trespass  was  committed  and  the  properly  taken  and  deliTezed 
to  the  defendant.  She  accepted  the  property,  and  appropriated 
it  to  her  own  nse.  She  accepted  the  property  which  her  bailiff 
had  wrongf ally  taken  for  her,  and  thus  affirmed  his  act  as  her 
own.  So  a  person  reoeiying  stolen  goods,  knowing  them  to  have 
been  stolen,  may  commit  felony;  bat  if  a  man,  on  hearing  that 
a  horse  had  been  stolen  from  a  neighbor,  shonld  say,  I  am  glad 
of  it;  I  wish  the  thief  had  stolen  two  horses  instead  of  one,  he 
would  not  thereby  incur  the  goilt  of  a  felon,  or  make  himself  a 
trespasser.  A  sheriff  is  responsible  for  the  wrongful  act  of  his 
deputy.  He  is  answerable  civiliier  for  the  extoi^on  of  his 
deputy:  Mblniyre  y.  ThimbuU,  7  Johns.  86.  So  a  sheriff  is  liable 
in  trespass  for  the  act  of  his  deputy  in  taking  the  goods  of  one 
man  on  an  execution  against  another:  Ackworih  t.  Keijipe,  1 
Doug.  40.  But  I  can  find  no  case  where  the  principal  has  been 
made  liable  for  a  willful  trespass  committed  by  a  servant,  because 
approved  of  by  a  general  agent. 

I  am  therefore  of  opinion  that  the  judgment  of  the  superior 
court  ought  to  be  reyersed  and  a  new  trial  granted. 

Judgment  reversed. 

LiABiLiTT  or  Mastbb  fob  Willful,  Wahton,  ob  Malioioub  Tobv  ov 
SlBVAirr:  See  the  note  to  Ware  v.  Barataria  etc  Canal  Co.,  35  Am.  Deo. 
lOS,  diacaflttng  this  subjeot.  See  also  Mearu  v.  Commisshnen,  49  Id.  412| 
Johnaan  y.  Barber,  50  Id.  416,  and  notes  referring  to  other  oaaes.  To  the 
point  that  for  snch  a  tort  oommitted  without  the  master's  authority  or  as- 
sent, and  outside  of  the  course  of  the  servant's  employment,  the  master  is 
not  liable,  the  principal  case  is  cited  and  approved  in  Thomwn  v.  Stxpernqf 
Barings  Bank,  5  Boew.  309;  Courtney  t.  Baker,  5  Jones  ft  S.  255;  Baldwin  v. 
iTiw  York  etc.  Co.,  4  Daly,  317;  Weiseer  v.  Denieon,  10  N.  T.  77;  Fraeer  ▼. 
Freeman,  43  Id.  570;  Isaacs  v.  Third  Avenue  B,  B,  Co.,  47  Id.  127;  Sounds 
V.  Delaware  etc.  B.  B.  Co.,  64  Id.  135;  MoU  v.  Consumers'  lee  Co.,  73  K.  T. 
548.  Ab  in  case  of  a  forgery  of  the  master's  checks  by  a  ocmfidential  dei^ 
and  drawing  the  money  thereon:  Weisser  v.  Denison,  16  K.  Y.  77.  So  where 
a  deck-hand  on  a  steamer  willfully  and  wantonly  drew  in  the  gang-plank  and 
precipitated  the  plaintiff  into  the  water:  Baldwin  v.  New  York  etc.  Co*,  4 
Daly,  317.  So  where  the  master  and  servant  went  to  make  an  entry,  under 
a  claim  of  right,  upon  premises  occupied  by  another,  and  the  servant,  with- 
out authority,  shot  and  killed  the  occupant:  Eraser  v.  Freeman,  43  K.  Y. 
570.  So  where  a  brakeman  willfully  and  maliciously  kicked  a  person  off  the 
platform  of  a  baggage-oar,  who  had  jumped  on  to  ride,  though  as  the  brake- 
man  was  authorized  to  remove  the  person  by  force,  if  he  had  used  exoeesive 
violence  through  mere  want  of  Judgment  and  violence  of  temper  the  com- 
pany would  have  been  liable:  Bounds  v.  Delaware  etc  B.  B,  Co.,  &i  Id.  135. 
So  where  a  conductor  of  a  btreet-car  refused  to  stop  the  oar  to  allow  a  lady 
passenger  to  alight,  and  wantonly  pushed  her  off  the  platfonn,  it  was  hM 
that  the  oompany  was  not  liable:  Isaacs  v.  Third  Avenue  B,B.Co.,  47  Id.  127. 
But  where  the  conductor  of  a  railway  train,  upon  which  the  plaintiff  was  a 
passenger,  willfully  stopped  the  train  and  left  it  all  night  in  a  swamp,  ta 
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Uia  injury  of  the  plAintiff's  health,  the  oompeny  was  held  UaUe  becaiiae  this 
was  a  breach  of  its  daty  as  a  oarrier,  distingnishing  the  principal  case:  Weed 
T.  Panama  i?.  i?.  Co.,  5  Daer,  193, 196;  afiBrmed  in  17  N.  Y.  362, 366.  Where 
a  master  sent  his  servant  upon  the  roof  of  his  honse  to  dear  off  the  ice  and 
snow,  and  the  servant  got  another  person  to  assist  him,  and  they  threw  down 
ioe  and  injored  a  person  lawfaUy  in  the  street,  the  master  was  held  liaUe, 
and  Benio,  J.,  referred  to  and  distingaished  the  principal  case:  AUhorp  ▼. 
Woife,  22  N.  Y.  367.  The  case  is  distinguished  also  by  Boeworth,  J.,  in  Jfe- 
ehauM  Bank  ▼.  New  York  etc,  R.  B.Co,f4  Dner,  551,  where  a  corporation 
was  held  liable  for  a  fraudulent  issue  of  stock  by  its  servant  under  peculiar 
eironmstances;  but  this  judgment  was  reversed  by  the  court  of  appeals,  at 
appears  from  the  report  in  4  Duer.  If  the  party  for  whose  benefit  and  in 
whose  name  a  trespass  is  committed,  sanctions  the  acts  and  appropriates  the 
proceeds  with  full  knowledge  of  the  facts,  it  is  evidence  from  which  the  jury 
nay  infer  a  previous  command:  WeUh  v.  Coehran^  63  N.  Y.  184.  In  SL 
Lame  etc  B,  B,  Co.  v.  Dolby,  19  IlL  372,  the  principal  case  was  dted  by 
'counsel  at  lending  some  countenance  to  the  doctrine  that  trespass  for  assanlt 
and  battery  will  not  lie  against  a  corporation,  but  the  court  show  that  it  is 
not  anthori^  for  any  sndi  doctrine. 
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[3  New  Yoke  {1  OoifSTOOK),619.] 

Amasaov  bt  Qnx  of  Two  Joint  Maksbs  of  a  Non-nbgotiabui  Koci» 
that  it  was  given  for  value  and  is  binding,  does  not  estop  the  other  from 
impeaching  the  consideration,  even  against  a  purchaser  for  value  on  the 
faith  of  the  admission.  So  held,  where  there  was  no  proof  of  partner- 
ship between  the  makers. 

Apvbal  from  an  order  of  the  enpreme  court  granting  a  new 
trial  to  plaintiff  in  assumpsit.  The  action  was  on  an  engagement 
in  writing  set  forth  in  the  case  on  appeal,  as  follows: 

"  By  the  first  day  of  May  next,  for  value  received,  we  jointly 
and  severally  promise  to  pay  Sylvester  Lewis,  or  bearer,  one 
boggy  wagon,  to  be  worth  one  hundred  dollars,  to  be  made  in 
the  most  fashionable  slyle.  Azel  Woodwobth, 

"  NoBwiCH,  Oct.  4, 1843.  H.  B.  Pbatt." 

The  defense  was  want  of  consideration;  to  overcome  whioh» 
the  plaintiff  proved  on  the  trial  that  after  the  note  was  made, 
Lewis,  the  payee,  parted  with  it,  and  it  p«ed  through  several 
owners,  from  one  of  whom  it  was  taken  in  exchange  for  a  horse, 
by  J.  S.  Tillinghast;  and  that  he,  before  delivering  the  horse 
and  aooepting  the  note,  conversed  with  Woodworth,  one  of  the 
signers,  who  told  him  that  it  was  all  right,  and  made  no  objeo- 
tion  to  the  note.  It  subsequentiy  became  the  properly  of  Oladk, 
for  whose  benefit  this  action  was  brought;  but  in  the  name  ol 
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the  original  payee,  becaase  the  note  was  non*negotiable.  Qa 
this  proof  the  presiding  judge  sustained  a  request  for  an  instmo- 
tion  that  both  makers  of  the  note  were  estopped  by  Wood  worth's 
dechiration  to  TiUinghast,  from  impeaching  the  consideration 
of  the  note,  as  against  Tillinghast,  or  any  one  churning  under 
him,  and  directed  a  verdict  for  the  plaintiff.  The  supreme 
court,  in  an  opinion  not  reported,  pronounced  this  ruling  er- 
roneous, because  there  was  no  proof  that  the  makers  of  the  note 
were  partners,  or  that  Tillinghast,  when  buying'  the  note,  had 
in  fact  relied  on  the  .declaration  attributed  to  Wood  worth  suffi- 
ciently to  create  an  estoppel;  and  therefore  ordered  a  new  trial* 
From  this  decision  the  plaintiff  appealed. 

H,  Hubbard,  attorney,  and  of  counsel,  for  the  appellant,  the . 
owner  of  the  note. 

J.  E,  Babcock,  attorney,  and  B.  T.  Bexford,  of  counsel,  for 
respondents,  the  makers. 

By  Court,  Hoyt,  J.  There  is  no  evidence  in  the  case  to  show 
that  the  defendants  were  partners;  on  the  contrary,  it  would  be 
inferred  from  the  fact  of  their  signing  the  note  separately,  that 
the  purchase  of  the  patent  right  by  them,  and  giving  the  note 
therefor,  was  a  single  isolated  transaction.  The  defendants 
severally  joined  in  the  making  of  the  contract,  and  in  the  en- 
gagement to  pay,  neither  trusted  to  the  other  to  contract  for  or 
bind  him.  So  far,  therefore,  as  there  is  any  evidence  or  infer- 
ence to  be  drawn  from  the  transaction,  they  did  not  make  the 
purchase  as  partners,  but  as  tenants  in  common.  There  10 
nothing  to  show  that  either  defendant  had  power  to  bind  the 
other,  or  to  increase  or  extend  his  1  lability  beyond  that  contained 
in  the  note  itself.  By  that  contract,  Pratt  was  protected  against 
a  transfer  of  the  note  to  his  prejudice.  He  had  joined  with 
Woodworth  in  making  the  purchase  and  giving  the  note  in  que^ 
tion,  but  in  doing  so,  he  had  taken  care  to  make  it  in  such  form, 
as  to  enable  him  to  set  up  any  defense  which  he  might  have  to 
it,  against  the  payee  or  any  person  deriving  title  through  him. 
And  Woodworth  had  no  power  to  deprive  him  of  that  defense. 
If  Woodworth  could  make  admissions  which  would  deprive 
Pratt  of  the  right  to  show  that  the  note  was  fraudulently  ob- 
tained from  him,  or  that  there  was  no  consideration  for  it,  it  is 
difficult  to  see  why  he  could  not  with  the  same  propriety  change 
the  contract  and  make  Pratt  liable  for  its  payment,  in  a  manner 
different  from  that  stipulated  in  the  note.  I  can  see  no  good 
reason  for  adopting  such  a  rule. 
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In  the  case  of  partDers,  each  partner  is  the  agent  of  the  firm, 
and  of  the  other  partner,  and  has  a  right  to  act  for  all  the  mem- 
bers of  the  firm.  But  not  so  with  simple  joint  contractors,  or 
purchasers  as  tenants  in  common;  there,  neither  is  agent  of  the 
other,  and  their  liability  is  not  to  be  extended  beyond  ilieir  own 
acts  and  contracts.  Upon  the  same  piinoiple,  it  has  been  held 
that  a  notioe  of  protest  senred  on  one  partner  is  notice  to  all. 
Bnt  a  notice  of  protest  served  on  one  of  two  joint  indorsors,  is 
not  notice  to  the  other,  and  no  recovery  can  be  had  against 
either  without  a  service  on  both:  Willia  v.  Oreen,  5  Hill  (N.  Y.), 
232  [40  Am.  3>ec.  861];  Cayuga  Co.  Bank  v.  Warden,  1  Oomst. 
418. 

I  think  the  defendant  Pxatt  was  not  estopped  by  the  admia- 
nons  of  Woodworth,  and  that  a  new  trial  was  pioperly  gianted. 

New  trial  granted. 

Admissions  bt  Oni  of  Two  Makktw  of  a  note  were  held  admissible  to 
ehscge  the  other,  in  an  action  against  both,  in  Lcwe  v.  Boider,  I  Am.  Deo. 
410.  So  in  CosUlo  v.  Cave,  27  Id.  404,  deolarationa  of  one  of  several  joint 
eovenantors  relative  to  the  matter  of  the  oovenant  were  held  admissibia 
i^gsinat  the  others.  And  see  the  citations  in  liie  note  to  that  esse.  Admis* 
sionB  by  one  plaintiff  are  held,  in  Dan  v.  BrowUj  15  Id.  395,  not  to  be  evi* 
denoe  against  his  co-plidntiffs  claiming  as  tenants  in  common  with  him.  In 
BfoM  y.  Vincent,  38  Am.  Dec  62,  it  is  held,  also,  that  admissions  by  one  de* 
feodant  in  ejectment  are  admiasible  against  himaelf ,  bat  not  against  his  oo* 
defendants,  thongh  he  is  merely  their  tenant,  bat  his  situation  may  be  consid- 
ered in  weighing  the  evidence.  A  bill  taken  pro  tanfuto  against  one  of  two 
Joint  defendants  does  not  estop  the  other  from  denying  and  disproving  iti 
allegations:  Pe%  v.  Hannum,  36  Id.  303.  Admissions  by  one  of  several 
administrators  may  be  received  in  evidence,  bnt  can  not  be  considered  bf 
the  juiy,  nnless  the  other  administrators  made  like  admissions:  Fcrtyth  t. 
Oamaony  21  Id.  241.  That  notice  of  dishonor  of  a  negotiable  instrument 
served  on  one  of  two  joint  indorsers  not  partners  is  not  notice  to  the  others 
nd  is  not  sufficient  to  charge  either,  as  stated  in  the  principal  case,  see 
WWm  v.  Oreen,  40  Id.  351,  and  note;  Sayrt  v.  Frick,  42  Id.  249.  So  a  de- 
nand  upon  one  of  several  makers  of  a  note,  not  partners,  is  insufficient  to 
charge  an  indorser:  Union  Batik  v.  Willis,  41  Id.  541.  See,  on  the  subject  of 
admissions  by  one  joint  debtor  to  bind  his  co-debtors,  especially  under  the 
statute  of  limitations:  Van  Keuren  v.  Parmdee,po8t,  322,  and  the  note  thereto. 
Xfae  principal  case  is  dted  with  approval  on  the  point  that  each  joinr  debtor 
stands  on  his  own  footing,  in  Merriit  v.  ScoU,  3  Uun,  659;  S.  C,  6  Thomp.  k 
C.  162,  under  the  name  of  Jlerritt  v.  Sawyer.  Admissions  by  one  joint  debtor 
can  not  deprive  a  co-debtor  of  his  defense:  Dunham  v.  Dodge,  10  Barb.  572; 
Ferguson  v.  Hamilton,  35  Id.  440;  Shoemaker  v.  Benedict,  11  N.  T.  187.  The 
power  of  a  joint  contractor  to  bind  a  co-contractor  by  his  admissions  is  un- 
nasonable  ind  dangerous:  Thompton  v.  Riehards,  14  Mich.  188;  all  dting 
the  principal  case. 

Ax.  Die.  Vol.  U— H 
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AoKvowLnxiMKNT  OB  Kbw  Pbomisb  TO  Pat  Octtlawkd  PABxinauraip  0nr, 

mftde  by  one  only  of  the  partners,  after  a  diasolation,  will  not  remoifv 

the  bar  of  th«  statute  as  against  the  other  partners. 
Implied  Aoehct  ov  a  Pabthsb  to  bind  his  oopartaier  by  a  new  prooMn 

ceases  at  dissolution. 
Aokkowlkdombnt  or  Nkw  PBomn  to  Takb  Dwsn  our  of  Statqtb  m 

Limitations,  sufficiency  of,  in  general,  discussed  per  Bronson,  J. 

Appbal  from  a  judgment  of  the  supreme  court,  in  favor  of 
plaindfTy  in  asBumpM  on  a  promissory  note.  The  plea  was  the 
statute  of  limitations^  and  the  only  question  was,  whether, 
under  the  facts  stated  in  the  opinion  by  Bronson,  J.«  the  ap- 
parent bar  of  the  statute  had  been  removed  as  against  all  the 
makers,  by  a  new  promise  made  by  one  only. 

C.  W.  Swifts  attorney,  and  H.  Stoift,  of  counsel,  for  appel- 
lants, the  makers  not  parties  to  the  new  promise. 

Dodge  and  Campbell,  for  the  respondent,  the  holder  of  this 
note. 

By  Court,  Bbonson,  J.  The  question  is  on  the  statute  of 
limitations;  and  the  case  is  shortly  this:  The  plaintiff  sues  on  a 
note  made  by  three  partners,  on  the  first  day  of  May,  1831,  and 
payable  immediately.  The  partnership  was  dissolved  in  the 
spring  of  1832;  the  suit  was  commenced  in  July,  1847,  more 
than  sixteen  years  after  the  cause  of  action  had  accrued;  and 
the  jury  find  a  promise  by  "  John  Yan  Keuren,  one  of  the  de- 
fendants," within  six  years  before  action  brought:  but  th^ 
find  no  promise  by  either  of  the  other  defendants.  The  new 
promise  by  John  Van  Keuren  was  made  more  than  nine  years 
after  the  partnership  was  dissolved;  and  more  than  four  years 
after  an  action  upon  the  note  had  been  barred  by  the  statute  of 
limitations.  It  can  not  but  strike  every  one  with  some  degree 
of  astonishment  that  the  promise  of  one,  made  at  such  a  time, 
and  under  such  circumstances,  should  bind  all  of  the  defend- 
ants.  But  still  the  question  must  be  considered  upon  author- 
ity; and  if  the  rule  has  been  so  settled,  it  must  be  followed, 
whatever  we  may  think  of  it  as  an  original  proposition. 

Before  looking  at  the  cases,  I  will  inquire,  for  a  moment^  how 
the  matter  stands  upon  principle.  And  however  much  it  may 
be  out  of  the  ordinary  course,  I  will  begin  by  referring  to  the 
statute.     The  words  are:  **  The  following  actions  [including 
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ncmjwif]  diaU  be  commenced  "wiUiin  six  years  next  after  the  ^ 
of  such  action  accraed,  and  not  after:"  2  B.  S.  295,  sec.  18.  If 
the  plaintiff  sues  on  the  note,  '*  the  cause  of  action  accraed" 
more  than  sixteen  years  before  the  suit  was  commenced,  and  of 
course  the  action  is  barred.  There  is  but  one  possible  mode  of 
escaping  this  difficulty;  and  that  is  by  saying,  that  the  plaintiff 
does  not  sue  upon  the  note,  but  upon  the  new  promise;  treating 
it  as  a  new  contract,  springing  out  of,  and  supported  by,  the 
original  consideration.  That  will  do  very  well  where  the  orig- 
inal promise  was  made  by  one;  or  if  by  more  than  one,  where 
all  join  in  making  the  new  contract.  But  in  this  case,  the  new 
contract  was  made  by  only  one  of  the  three  original  debtors; 
and  the  question  is.  What  binds  the  other  two  ?  As  they  did  not 
contract  for  themselyes,  it  is  not  their  agreement,  unless  John 
Van  Keuren,  who  made  the  new  promise,  had  authority  to  con- 
tract for  them.  The  only  authority  claimed  for  him  is,  that  he 
had  before  been  the  partner  of  the  other  two.  This  leads  to  an 
inquiry  concerning  the  principle  on  which  each  partner  can  bind 
all  his  associates.  And  it  is  generally  agreed,  that  it  is  the 
principle  of  agency.  Each  partner,  when  acting  within  the 
scope  of  the  partnership,  is  deemed  to  be  the  authorized  agent 
of  all  his  fellows.  The  authority  is  presumed  from  the  nature 
and  necessity  of  the  case;  for  without  it,  third  persons  would 
not  be  safe  in  dealing  with  one  of  the  associates,  and  the  busi- 
ness of  the  partnership  could  not  be  carried  on  with  success. 
Now,  how  long  does  this  presumed  agency  continue  ?  Clearly^ 
no  longer  than  the  necessity  for  it  exists;  and  for  most  purposes, 
the  necessity  ceases  with  the  termination  of  the  partnership. 
When  that  is  dissolved,  there  is  no  longer  any  ground  for  pre- 
suming an  agency,  except  as  to  such  things  as  are  indispensable 
in  winding  up  the  concerns  of  the  company.  If  there  be  no 
agreement  to  the  contrary,  it  may  be  presumed  that  each  partner 
still  has  authority  to  dispose  of  the  partnership  property,  to 
collect,  adjust,  and  pay  debts,  and  give  proper  acquittances. 
But  there  is  no  ground  whatever  for  presuming  a  power  to  make 
new  promises  or  engagements  in  the  name  of  the  firm,  even 
though  they  only  change,  without  increasing  the  prior  obliga- 
tions of  the  partners.  We  shall  presently  see,  upon  authority, 
that  they  have  no  such  jyower. 

It  reference  to  the  statute  of  limitations,  a  distinction  has 
sometimes  been  taken  between  a  new  promise  made  before  the 
statute  iias  run,  and  one  made  after  the  parties  have  been  exon- 
erated by  the  lapse  of  time.    That  would  sustain  the  defense  in 
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ttuB  oaae;  for  the  staiate  bad  ran  upon  the  claim  long  before 
Ibe  new  promise  was  made.  But  the  defense  may  be  rested  upon 
the  still  broader  ground,  that  the  dissolution  of  the  partnership 
was  a  reyocation  of  the  agency,  and  the  power  of  the  partners  to 
bind  each  other  by  new  engagements  ceased  from  that  moment. 

The  statute  of  21  James  I.,  c.  16,  which  limited  actions  on 
promises  to  six  years,  was  not  yezy  well  received  by  the  legal 
profession;  and  although  the  early  decisions  under  it  are  not 
open  to  much  observation,  it  was  not  long  before  the  courts  be- 
gan to  regard  the  statute  with  disfavor,  and  to  resort  to  the  most 
subtle  constructions  for  the  puipose  of  restricting  its  influence. 
There  was  a  period  when  one  who  was  spoken  to  on  the  subject 
of  an  old  debt,  could  not  well  give  a  civil  answer,  without  say- 
ingenough  to  take  the  case  out  of  thestatute.  Atalaterperiod, 
and  since  the  commencement  of  the  present  century,  the  courts 
began  to  regard  this  as  a  beneficial  statute— a  statute  of  repose— 
and  commenced  the  difficult  task  of  retracing  their  steps.  But 
there  were  many  obstacles  in  the  way  of  the  backward  move- 
ment; and  the  legislature,  both  here  and  in  England,  took  up 
the  matter,  and  went  beyond  the  old  statute,  by  requiring  the 
new  promise  or  acknowledgment  to  be  in  writiug.  In  consfr^ 
quence  of  the  early  departure  from  principle  in  the  construction 
of  the  statute,  the  different  views  which  prevailed  at  different 
periods,  and  the  unequal  pace  of  the  courts  in  attempting  to  get 
back  on  to  solid  ground,  the  books  are  full  of  conflicting  deoijh 
ions;  and  any  attempt  to  reconcile  them  would  be  a  useless  waste 
of  time.  I  shall  not,  therefore,  go  into  a  general  review  of  the 
cases. 

The  leading  case  on  this  question  in  England  is  Whitoomb  v. 
Whiiing^  2  Doug.  652,  where  Lord  Mansfield  and  his  associates 
held,  that  part  payment,  within  six  years,  by  one  of  four  joint 
and  several  makers  of  a  promissory  note,  took  the  case  out  of 
the  statute  of  limitations  as  to  all  of  the  makers.  That  case 
is  distinguishable  from  the  one  before  us  in  two  particulars. 
First,  it  does  not  appear  in  that  case  that  the  action  was  barred 
prior  to  the  payment;  while  here,  the  statute  bar  was  complete 
long  before  the  new  promise  was  made.  Second,  that  was  the 
case  of  a  payment,  which  has  been  deemed  much  safer  ground 
to  go  upon  than  a  new  promise,  or  acknowledgment.  Lord 
Tenterden's  act,  9  Geo.  lY. ,  c.  14,  which  i*equires  a  writing  in 
the  case  of  a  new  promise  or  acknowledgment,  leaves  the  eflbct 
of  a  payment  untouched;  and  such,  in  substance,  is  the  provis- 
ion in  our  recent  code:  Stat.  1849.  p.  638,  sec.  110.    In  TTyotf 
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T.  EodMon^  8  Bing.  309,  Tindal,  0.  J.,  said:  **  The  payment  of 
principal  or  interest  stands  on  a  different  footing  from  the  mak- 
ing of  promises,  which  are  often  rash  or  ill  interpreted,  while 
money  is  not  nsnally  paid  without  deliberation;  and  payment  is 
an  unequivocal  act,  so  little  liable  to  misconstruction  as  not 
to  be  open  to  the  objection  of  an  ordinary  acknowledgment." 
There  is  force  in  these  remarks. 

But  I  do  not  intend  to  lay  much  stress  upon  the  distinctions 
between  that  case  and  the  one  at  bar.  Lord  Mansfield  made  no 
distinction  between  the  influence  of  a  payment  and  a  promise; 
and  if  his  reasoning  is  sound,  it  reaches  this  case.  His  words 
axe,  ''payment  by  one,  is  payment  for  all,  the  one  acting, 
virtually,  as  agent  for  the  rest;  and,  in  the  same  manner,  an 
admission  by  one,  is  an  admission  by  all;  and  the  law  raises 
the  promise  to  pay,  when  the  debt  is  admitted  to  be  due." 
Nothing  but  the  great  name  of  Lord  Mansfield  could  have  given 
eonency  to  this  reasoning.  It  is  plain  enough  that  "  payment 
by  one,  is  payment  for  all,"  so  far  as  relates  to  the  satisfaction 
of  the  debt:  but  that  fact  neither  shows,  nor  has  it  any  ten* 
dency  to  show,  a  new  promise  or  acknowledgment  by  the  other 
joint  debtors.  .  Payment  is  nothing  more  than  an  admission 
that  the  debt  is  due;  and  like  any  other  admission,  it  can  only 
affect  the  party  who  makes  it,  unless  he  has  authoriiy  to  speak 
for  others,  as  well  as  himself.  A  joint  debtor  has  no  such 
authority.  It  can  not  be  justly  inferred  from  the  relation  which 
he  sustains  to  the  other  joint  debtors;  and  though  he  may  con* 
dude  himself  by  an  admission,  he  can  not  conclude  them.  His 
loidship,  after  saying,  that  "  payment  by  one,  is  payment  for 
all,"  adds — ''the  one  acting,  virtually,  as  agent  for  the  rest." 
If  the  meaning  be,  that  there  is  such  an  agency  as  will  make 
the  payment  by  one  inure  to  the  benefit  of  all  the  joint  debtors, 
the  reasoning  is  well  enough;  but  it  proves  nothing  on  the  point 
in  controversy.  If  the  meaning  be,  that  one  joint  debtor  is  the 
agent  of  the  others  for  the  purpose  of  maldng  admissions  to 
bind  th^n,  that  was  assuming  the  very  point  to  be  proved;  and 
the  assumption  had  neither  authority  nor  argument  to  support 
it.  There  is  nothing  in  the  relation  of  joint  debtors  from  which 
such  an  agency  can  be  inferred.  A  joint  obligation  is  the  only 
tie  which  links  them  together;  and  from  the  nature  of  the  case, 
payment  of  the  debt  is  the  only  thing  which  one  has  authority 
to  do  for  all.  I  am  persuaded  that  such  a  decision  would  not 
have  been  made,  had  it  not  been  for  the  strong  disposition 
which  prevailed  at  that  time  to  get  round  the  statute  of  lindtar 
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tions.  It  was  in  direct  conflict  ivith  Bland  v.  Edselrig,  2  Yent. 
151,  which  was  decided  ninety  years  before,  when  the  statute 
was  in  better  repnte;  and  which  is  an  anthority  in  point,  against 
the  judgment  under  review.  The  case  was  this:  in  assumpsU 
against  four,  the  statute  of  limitations  was  pleaded,  and  the 
yerdict  was,  that  one  of  the  defendants  promised  within  six 
years,  but  the  others  did  not.  Upon  this  verdict,  judgment  was 
rendered  for  the  defendants.  The  case  of  Whitcomb  v.  WhiHng, 
2  Doug.  652,  has  been  several  times  questioned  in  England,  and 
in  Aibins  v.  Tredgold^  2  Bam.  Sc  Cress.  23,  the  court  seemed 
much  disposed  to  disregard  it.  But  the  authoriiy  of  a  great 
name  has  proved  more  than  a  match  for  common  sense;  and  the 
decision  in  Douglas  is  now  regarded  as  good  law  in  England: 
Perham  v.  Baynal,  2  Bing.  806;  Pritchard  v.  Drapery  1  Buss.  St 
M.  191.  But  it  is  not  so  in  this  countiy.  Although  the  case 
in  Douglas  has  been  followed  in  some  of  the  states,  it  has  been 
questioned  in  others;  and  in  several  of  the  states,  and  by  the 
supreme  court  of  the  United  States,  it  has  been  wholly  disre- 
garded. I  shall  hereafter  have  occasion  to  refer  to  some  of  the 
cases. 

I  will  now  inquire  how  the  question  stands  in  this  state.  It 
first  came  up  in  Smith  v.  lAidJow,  6  Johns.  267,  nearly  forty 
years  ago,  when  the  statute  of  limitations  was  in  bad  repute,  and 
when  few  men  ventured  to  think  for  themselves  after  Lord 
Mansfield  had  spoken.  The  court  said,  that  where  the  original 
debt  was  proved,  the  confession  of  one  partner,  though  made 
after  the  dissolution  of  the  partnership,  would  bind  the  other, 
so  as  to  prevent  him  from  availing  himself  of  th^  statute  of  lim- 
itations. This  was  said  on  the  authority  of  Whitcomb  v.  Whiting, 
already  mentioned,  and  Jackson  v.  Fairhank,  2  H.  Black.  840, 
which  was  decided  on  the  authoriiy  of  the  same  case,  though  it 
went  a  more  extravagant  length.  Of  the  case  in  Douglas  I 
have  already  spoken;  and  of  the  case  in  Blackstone  it  is  enough 
to  say  that  it  has  been  condemned  in  England:  Brandramy. 
Wharton^  1  Bam.  &  Aid.  463;  and  overruled  in  this  state:  Roose' 
veU  V.  Mark,  6  Johns.  Ch.  266,  291.  I  may  add,  that  what  was 
said  in  Smith  v.  Ludlow,  about  binding  one  partner  by  the  con- 
fessions of  the  other,  made  after  the  partnership  had  been  dis- 
solved, was  not  necessaiy  to  the  decision  of  the  cause;  for  there 
had  been  confessions  by  both  of  the  partners  which  the  court 
held  sufficient  to  take  tiie  case  out  of  the  statute,  without  mak- 
ing the  admission  of  one  evidence  against  the  other.  Still,  on 
the  authority  of  this  case,  and  those  in  Douglas  and  Blaok< 
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stoney  it  was  decided  in  Johnson  y.  Bearddee^  15  Johns.  8,  that 
the  promise  of  one  joint  debtor  was  sufiScient  to  take  the  case 
ont  of  the  statute.  And  in  Patterson  v.  Choate,  7  Wend.  441,  it 
was  held,  that  although  one  partner  can  not  after  a  dissolution 
famd  the  other  by  a  new  contract,  yet  his  acknowledgment  of  a 
previous  debt  due  from  the  partnership  will  mnd  the  other 
partner,  so  far  as  to  prevent  him  from  availing  himself  of  the 
statute  of  limitations.  This  doctrine  has  been  mentioned  on 
other  occasions:  Hopkins  v.  Banks,  7  Cow.  653;  RooseveU  v.  Mark^ 
6  Johns.  Ch.  291;  Dean  v.  HewU,  5  Wend.  262;  but  there  are, 
I  believe,  no  other  decisions  in  this  state  to  the  like  effect.  In 
PaUerson  v.  Choaie,  the  six  years  had  run,  and  the  bar  was 
complete  before  the  acknowledgment  was  made.  No  one,  I 
venture  to  say,  who  does  not  go  upon  the  ground  that  the 
statute  of  limitations  ought  not  to  be  enforced,  can  assign  a 
solid  reason  for  the  distinction  between  contracting  a  new  debt 
against  a  former  partner,  and  making  an  acknowledment  which 
shall  charge  him  with  that  which,  though  once  a  debt,  has 
ceased  to  be  so  by  the  operation  of  law.  I  agree  with  the  late 
CSiief  Justice  Spencer,  in  Sands  v.  Oelston,  15  Johns.  519,  that 
"  the  statute  of  limitations  is  the  law  of  the  land;"  and  that  in 
point  of  principle  ''  there  is  no  substantial  difference  between  a 
debt  barred  by  the  statute  of  limitations  and  a  debt  for  the  pay- 
ment of  which  the  debtor  has  been  exonerated  by  a  discharge 
under  a  bankrupt  or  insolvent  act."  Still,  if  there  was  no 
counterbalance  in  the  adjudications  of  our  own  courts,  I  should 
feel  bound  to  follow  the  two  or  three  cases  which  support  the 
plaintiff's  claim,  and  leave  reforms  to  the  legislature.  But 
those  cases  conflict,  in  principle,  with  many  other  decisions  in 
this  state;  and  can  not  be  supported. 

Although  the  rule  is  different  in  England  in  relation  to  ad- 
missions concerning  partnership  transactions:  WoodY.  Braddick, 
1  Taunt.  104;  it  has  been  settled  by  a  series  of  adjudications  in 
this  state  that  the  authority  of  partners  to  bind  each  other  by 
any  undertaking  or  admission,  even  though  it  relate  to  partner- 
ship transactions,  ceases  with  the  jMurtnership.  In  Hockley  v. 
Patrick,  3  Johns.  536,  although  it  was  mentioned  in  the  notice 
of  dissolution  that  Hastie,  one  of  the  partners,  would  adjust 
the  unsettled  business  of  the  partnership,  it  was  held  that  his 
subsequent  admission  of  a  balance  due  from  the  firm  to  the 
plaintiffs  on  account  would  not  bind  his  copartner.  The  court 
said  it  was  *^  a  clear  case.  After  a  dissolution  of  a  copartner^ 
ship  the  power  of  one  party  to  bind  the  others  wholly  ceases. 
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There  ie  no  reason  why  his  acknowledgment  of  an  account 
■honld  bind  his  copartners,  any  more  than  his  giving  a  promis- 
■017  note  in  the  name  of  the  firm,  or  any  oUier  act."  This 
doctrine  was  reasserted  and  applied  In  Sanford  t.  MicJdes,  4 
Johns.  224,  w^ere  it  was  held  that  a  partner  to  whom  authority 
had  been  given  on  the  dissolution  to  collect  and  pay  debts,  could 
not  indorse  a  promissory  note  belonging  to  the  firm  so  as  to 
pass  the  title  to  the  indorsee:  See  Yale  y.  Eames,  1  Met.  486. 
In  WaJden  y.  Sherburne,  15  Johns.  409,  it  was  again  decided 
that  the  admission  by  one  of  the  partners,  after  a  dissolution^ 
of  a  balance  against  the  firm,  did  not  bind  the  other  partner. 
And  where  the  notice  of  dissolution  stated  that  the  business 
would  be  settled  by  one  of  the  partners,  who  was  duly  author- 
ized to  sign  the  name  of  the  firm  for  that  purpose,  it  was  held 
that  such  partner  could  not  renew  a  note  previously  given  by 
the  firm,  and  which  was  ninning  in  the  bank  at  the  lime  of  the 
dissolution :  Naiianal  Bank y.  Norton,  1  Hill  (N.  Y.),  572.  IBichai 
y.  Ostrom,  2  Id.  520,  asserts  the  same  general  doctrine.  And  in 
BcJcer  v.  Stackpoole,  9  Cow.  420  [18  Am.  Dec.  508],  the  rule 
that  one  partner,  after  a  dissolution,  can  not  bind  his  fellows 
liy  an  admission  relating  to  partnership  transactions,  was  sanc- 
tioned by  the  unanimous  judgment  of  the  court  for  the  cor- 
rection of  errors. 

Enough  has,  I  think,  been  said  to  justify  the  remark,  that  the 
two  or  three  cases  on  which  the  plaintiff  relies  can  not  be  sup- 
ported. They  conflict  in  principle  with  a  series  of  decisions 
qareading  over  a  period  of  forty  years,  and  including  a  determi- 
nation of  the  court  of  last  resort. 

But  this  is  not  all.  Since  the  supreme  court  first  fell  into  the 
error  of  following  Whitcomh  v.  WhiHng,  the  course  of  decision 
upon  the  statute  of  limitations  has  undexgone  a  great  change  in 
ibis  countiy,  and  particularly  in  this  state.  At  the  former 
period,  the  statute  amounted  to  little  more,  in  judicial  construc- 
tion, than  a  ground  for  presuming  the  debt  paid,  which  might 
be  rebutted  by  the  mere  admission  that  such  was  not  the  fact. 
But  the  law  is  not  so  now.  There  must  be  a  promise,  a  new 
oontract,  though  founded  on  the  original  consideration,  to  take 
a  case  out  of  the  statute.  If  the  promise  is  not  express,  the 
ease  must  be  such  that  it  can  be  fairly  implied.  There  must,  at 
the  least,  be  a  plain  admission  that  the  debt  is  due,  and  that  the 
parly  is  willing  to  pay  it:  AUen  v.  Webster,  15  Wend.  284;  Stt^-^ 
/brd  y.  Bichardscm,  Id.  302;  Bdl  v.  Morrism,  1  Pet.  862.  It  is 
the  new  promise  and  not  the  mere  acknowledgment,  that  i^ 
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TiTdB  the  debt  and  takes  it  out  of  the  statute:  BoaseceU  v.  Mark, 
6  Johns.  Gh.  290.  This  doctrine  is  sustained  by  many  dedsions 
in  other  states;  but  I  do  not  think  it  necessaiy  to  dte  them. 

The  case  of  WhUcomb  y.  WhUing  has,  to  a  limited  extent, 
been  followed  in  Massachusetts:  C<idy  y.  Shepherd^  11  Pick. 
400  [22  Am.  Dec.  879];  Bridge  y.  Oray,  14  Id.  65  [25  Am.  Deo. 
868];  Sigaumey  y.  Drury,  Id.  887,  891,  892;  Vvrud  v.  BurriU^ 
16  Id.  401;  in  Connecticut:  Bond  y.  Laihrop,  4  Conn.  386;  Coti 
T.  Tracy,  8  Id.  268;  AuBim  y.  BoOwick,  9  Id.  496;  Clark  y.  Sig- 
aumey, 17  Id.  511  [20  Am.  Dec.  110];  in  Maine:  Parker  y. 
MsrriU,  6  Qreenl.  41;  Pike  y.  Warren,  15  Me.  890;  Dinamore  y. 
Dinemore,  21  Id.  488;  Shepley  y.  Waterhause,  22  Id.  497;  and  in 
Yeimont:  Jodyn  y.  Stniffi,  18  Yt.  858;  Wheelock  y.  DoMtOe,  18 
Id.  440.  But  I  think  the  judgment  under  reYiew  would  not  be 
upheld  in  either  of  those  states.  In  North  Carolina  it  has  been 
held  that  the  acknowledgment  of  the  debt  by  one  partner, 
though  after  the  dissolution,  will  preYent  the  operation  of  the 
statute:  Mclntire  y.  Oliver,  2  Hawks,  209  [11  Am.  Dec.  760]. 
And  the  same  has  been  decided  in  Georgia,  proYided  the  new 
promise  is  made  before  the  action  is  barred;  but  not  when  the 
new  promise  is  made  afterwards,  as  it  was  in  the  case  before  us: 
Brewster  y.  Hardeman,  Dudley,  138.  It  has  been  decided  by 
the  court  of  appeals  in  South  Carolina,  that  a  promise  by  one 
partner  made  after  the  dissolution,  and  after  Uie  statute  had 
run,  will  not  charge  the  other  partner:  Steele  y.  Jennings,  1  Mo- 
Mull.  297.  In  The  Exeter  Bank  y.  SuUivan,  6  N.  H.  124,  the 
authority  of  Whitcomb  v.  WhUing  was  wholly  denied;  and  the 
court  held  that  a  payment  by  one  of  the  joint  makers  of  a 
promissory  note  did  not  take  the  case  out  of  the  statute  as  to 
the  other.  In  Alabama,  a  promise  by  the  principal  debtor  will 
not  reYiYC  the  demand  against  a  co-debtor,  who  is  a  surety: 
Lawther  r.  Ghappel,  8  Ala.  353  [42  Am.  Dec.  643].  In  Tennes- 
see, a  premise  by  one  partner  after  the  dissolution  of  the  part- 
nership, to  pay  a  note  made  by  the  firm,  does  not  take  the  case 
out  of  the  statute  of  limitations  as  to  the  other  partner:  Beloiefs 
Eafrs  Y.  Wyyme,  7  Yerg.  584;  Mojse  y.  Donelson,  2  Humph.  166 
[86  Am.  Dec.  809].  This  is  also  the  rule  in  PennsylYania:  Levy 
▼.  Cadet,  17  Serg.  Sc  B.  126  [17  Am.  Dec.  650];  Searight  y. 
Craighead,  1  Pen.  &  W.  185.  It  is  also  held  in  Indiana* 
that  the  power  of  one  partner  to  bind  the  other  by  tbe  admis- 
■ion  of  a  debt,  ceases  with  the  partnership:  YandesT.Le/avour, 
2  Blackf.  871.  And  in  Bell  y.  Morrison,  1  Pet.  851,  the  supreme 
eoorfc  of  the  United  States  followed  the  deoiaions  in  Kentucky^ 
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and  held  that  the  dissolution  of  the  partnership  put  an  end  to 
the  authoriiy  of  the  partners  to  bind  each  other  by  any  new  en- 
gagement;  and  consequently  that  the  acknowledgment  of  a  debt 
by  one  partner,  after  the  dissolution,  would  not  take  the  case 
out  of  the  statute  of  limitations.  The  elaborate  argument  of 
Mr.  Justice  Story,  who  delivered  the  opinion  of  the  court,  cot- 
ers  the  whole  field  of  discussion,  and  stands  on  principles, 
which,  though  they  may  be  disregarded,  can  not  be  overthrown. 

I  haye  not  stopped  to  inqtiire  whether  the  statute  operates 
upon  the  debt  or  the  remedy;  for  though  this  might  be  a  point 
to  be  considered  in  a  court  of  conscience,  it  is  of  no  practical 
importance  in  a  court  of  law.  We  are  not  dealing  with  moral, 
but  with  legal  obligations;  and  it  is  idle  to  talk  of  a  debt  where 
there  is  no  legal  obligation  to  pay  it. 

I  am  of  opinion  that  the  judgment  should  be  reversed,  and 
that  judgment  should  be  rendered  for  the  defendants  on  the 
verdict. 

JswBTT,  0.  J.,  also  delivered  a  written  opinion  in  favor  of 
reversal. 

And  thereupon  the  judgment  of  the  supreme  court  was  re- 
versed, and  judgment  awarded  for  the  defendants  on  the  special 
verdict. 
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take  a  debt  oat  of  the  statute  of  limitations:  See  Houaer  v.  /rotne,  38  Am. 
Dec.  768;  Whedock  v.  DooUUle,  46  Id.  163;  EUicoU  ▼.  yiehoU,  48  Id.  540, 
and  other  cases  and  notes  in  this  series  cited  in  the  notes  to  those  dedsiona 
The  principal  case  is  cited  and  approved  as  the  **  leading  oase"  in  New  York, 
on  the  point  that  a  partner,  after  dissolution  of  the  firm,  can  not  by  any  ao- 
knowledgment,  promise,  or  payment,  before  or  after  a  debt  is  barred  by  tha 
statute  of  limitations,  take  it  ont  of  the  statute,  as  to  his  copartners,  fai 
New  York  JAft  Ins,  Co,  v.  Covert,  29  Barb.  441;  S.  G.,  in  court  of  appeals^ 
8  Abb.  App.  Dec.  357;  S.  C.  Abb.  Pr.,  N.  S.,  169;  Payne  v.  Slate,  39  BarK 
636;  Berlin  v.  BaM,  48  Id.  445;  Graham  ▼.  Selover,  59  Id.  316;  Newman  r. 
Marvin,  12  Hun,  239;  Bloodgood  v.  Bruen,  8  N.  T.  369;  Shoemaker  y.  JBena* 
diet,  11  Id.  184;  WineheU  v.  Hicks,  18  Id.  559;  Payne  v.  Gardiner,  29  UL 
178;  PiekeU  v.  Leonard,  34  Id.  176;  Galee  ▼.  Beeeher,  60  Id.  525. 

PowEB  ov  Partner  after  Dissolution,  Qensrallt:  See  Ccnunereiai 
Bank  v.  Perry,  43  Am.  Dec.  168;  Parker  v.  Courins,  44  Id.  388;  Bun^phriei 
r.  ChaOain,  48  Id.  247;  ElUeoU  v.  Nichols,  Id.  646»  and  the  citations  in  the 
notes  thereto.  That  the  admissions  of  a  partner  after  diaBolution  are  nol 
competent  evidence  to  charge  his  copartners  with  any  new  liability,  is  held, 
siting  the  principal  case,  in  Bums  ▼.  McKentie,  23  OaL  103»  and  Thompsom 
V.  Bowman,  6  Wall.  318.  Nor  can  such  partner  bind  the  iSrm  l^  giving  a 
note,  or  accepting  a  bill,  even  for  a  firm  liability:  Morrison  v.  Perry,  11 
Hun,  35.  But  if  there  be  no  agreement  to  the  oootnury,  he  has  still  poww 
to  dispose  of  the  partnetBhip  property,  to  receive  and  pay  debts,  and  givs 
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nedpti,  etc,  in  adjutment  of  the  affiun  of  the  firm,  the  partnenhip  being 
r^gnrded  as  still  sabsisting  for  those  purposes:  Pennoyer  y.  Damd^  8  Miofa. 
410;  Betmett  v.  Buehan,  6  Abb.  Pr.,  N.  S.,  416;  8.  C,  in  coort  of  «ppeela» 
61  N.  Y.  223;  HutUingUm  v.  PoUtr,  32  Barb.  304;  all  citing  the  principal 
ease.  Where,  howeyer,  upon  dissolation  of  a  firm,  it  was  agreed  that  the 
business  was  to  be  liquidated  at  the  firm's  store,  and  both  the  partners  weiv 
to  assist,  and  were  anthorized  to  sign  in  liquidation,  and  one  of  the  partners 
thereafter,  without  the  knowledge  or  consent  of  the  other,  sent  a  statement 
d  aooonnt  to  a  creditor  of  the  firm,  upon  which  an  action  was  brought  thereon, 
it  WES  held  to  be  binding  only  on  the  party  making  it:  Hart  ▼.  Woodn^,  24 
Hon,  510,  512,  where  Dykman,  J.,  says  that  the  prior  New  York  decisions 
on  this  point  were  reviewed  in  the  "celebrated  case  of  Van  Keuren  v.  Par- 
Melee;'*  and,  after  quoting  the  language  of  the  case,  says  that  it  is  as  applio- 
able  to  the  case  then  before  the  cuurt  as  if  written  with  special  reference  to  it. 

PBlKOIFLn  UPON  WhZOH  PaBTNXRS  HAYB  PoWXB  to    Bind    Ck>PABTNXB8 

is  that  of  agency,  each  partner  being  regarded,  while  the  relation  oontinuei^ 
as  the  agent  of  his  copartners  as  to  all  matters  within  the  scope  of  the  part- 
nenhip business:  HUehooek  v.  Peterwriy  14  Hun,  390;  CooHngham  v.  Lctsher, 
38  Barb.  658;  Comdock  v.  Bvehanan,  57  Id.  147,  note,  giving  the  opinion  of 
Marvin,  J.,  in  the  court  of  appeab  in  that  case.  In  Kloek  v.  Beekman,  18 
Hun,  506^  the  principal  case  is  cited  by  Learned,  P.  J.,  dissenting,  to  the 
point  that  the  agency  of  a  partner  extends  only  to  partnership  matters.  In 
that  case,  however,  it  was  held  by  the  majority  of  the  court  that,  in  an  action 
against  a  surviving  partner  to  recover  money  lent  to  a  deceased  partner,  the 
defense  being  that  it  was  not  borrowed  or  used  for  firm  purposes,  dedaratioiis 
of  the  deceased  partner  after  the  borrowing,  that  it  was  borrowed  for  firm 
purposes,  were  admissible  against  the  survivor. 

AOKNOWLXDOMBNT  OB  PaTMXNT  BT  OnS  JoINT  AND  SkVKBAL  PSOMiaom 

will  not  revive,  against  his  co-promisors,  a  debt  barred  by  the  statute  of  lim- 
itations, where  he  is  not,  by  reason  of  an  existing  partnership,  or  otherwise, 
anthoriied  ss  their  agent  or  representative  to  bind  them:  Bogert  v.  Fermil- 
yea,  10  Barb.  32,  35;  New  York  Life  Ins,  etc.  Co.  v.  Covert,  3  Abb.  App. 
Dec  357;  S.  C,  6  Abb.  Pr.,  N.  S.,  169.  So  where  the  admission  or  payment 
is  made  before  the  statute  has  run:  Dunham  v.  Dodge,  10  Barb.  566;  Barger  v. 
Durvin,  22  Id.  70;  Sltoemaker  v.  Benedict,  11  N.  Y.  176, 181.  But  in  Winchdi 
T.  BcwnuMf  21  Barb.  448,  S.  R  Strong,  J.,  says,  that  while  he  concurred  with 
Bronson,  J.,  in  the  decision  in  the  principal  case,  he  did  not  agree  with  him 
as  to  the  propriety  of  extending  the  doctrine  to  cases  where  the  new  promise, 
aoknowledgment,  or  payment  was  made  before  the  bar  attached.  Qenerally, 
one  joint  promisor  has  no  power,  as  such,  to  bind  his  co-debtor  by  any 
acknowledgments  or  admissions  respecting  the  debt,  where  there  is  no  agency 
azpressor  implied:  Thompmoti  v.  Bichards,  14  Mich.  188;  WaUU  v.  BandaU^ 
81  K.  Y.  170;  CUg  NalhiuU  Bank  v.  Phelps,  86  Id.  492;  though  he  may  bind 
himself:  CUg  Natwnai  Bank  v.  Phelps,  svpra.  Every  joint  debtor  stands 
upon  his  own  footing  where  no  such  agency  exists:  Merritt  t.  Scott,  3  Hun,  650| 
B.  C,  reported  ss  Merritt  v.  Sawyer,  6  Thomp.  &  C.  162.  But  where  the  hddsr 
of  m  joint  and  several  note  whidi  is  barred  by  statute  is  referred  by  some  of 
the  maken  to  one  of  the  co-makers,  and  the  latter,  upon  being  applied  to 
ttod  informed  of  the  reference,  makes  m  payment,  it  is  deemed  authorised  by 
the  others,  and  revives  the  debt  as  to  all:  Winehell  v.  Bowman,  21  Baibw 
448;  IFindleS  V.  JSridb,  18  K.  Y.  558.    See  i^etffis  t.  fToodtoorO,  aitfe,  319,  and 
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of  the  ststnta  of  limitationB,  generally:  See  Melliei  y.  De  SteOvomt^  12  Am. 
Deo.  172;  Hwd  v.  Bridgham,  13  Id.  458;  NewUn  v.  Duncan,  25  Id.  M;  Ook§ 
y.  Kebey,  47  Id.  661;  JHckmmn  v.  MeCamy,  48  Id.  298;  Lanier  y,  McCabe^ 
Id.  173;  Christy  y.  FlenUngton,  49  Id.  500;  McCUnney  v.  McClenney,  Id.  738» 
and  cases  cited  in  the  notes  thereto.    That  an  acknowledgment  of  a  debt,  t» 
take  it  oat  of  the  statate  of  limitations,  mnst  show  a  plain  admission  of  H 
as  dne,  and  that  the  party  is  willing  to  pay  it,  is  held,  citing  the  principal 
ease,  in  Commereial  MutttcU  In»,  Co,  y.  Brett,  44  Barb.  492;  Wahemcm  y. 
Skennan,  9  N.  Y.  93.    If  it  amount  to  that,  it  is  held  sufficient,  eyen  though 
it  be  in  an  answer  in  a  suit  between  the  debtor  and  other  parties:  Bloodgood 
y.  Bruen,  4  Sandf.  440.    See,  as  to  an  acknowledgment  made  to  a  stranger, 
8t  John  y.  Cfarrow,  29  Am.  Dec.  280.    The  acknowledgment,  promise,  or 
part  payment  must  also  be  by  the  debtor  or  some  one  authorised  by  him: 
Harper  v,  FaMey,  53  N.  Y.  445.    A  part  payment  by  an  authorized  agent  ia 
aqniyalent  to  a  new  pronuse;  Hcdght  y.  Avery,  16  Hun,  254,  referring  to  tha 
principal  case  aa  not  in  conflict  with  this  doctrine.    A  part  payment  by  an  aa> 
aignee  for  the  benefit  of  creditors  will  not  take  a  debt  of  the  assignor  out  of  tha 
statute:  Pickets  y.  King,  34  Barb.  197;  PiebeU  y.  Leonard,  34  K.  Y.  175,  176^ 
citing  tha  principal  case  to  the  point  that  the  acknowledgment  or  part  payment 
must  be  by  an  agent  or  representatiye.    In  New  York  L\fe  Int,  etc  Co.  y.  Covertf 
3  Abb.  App.  Dec.  357;  8.  C,  6  Abb.  Pr.,  N.  S.,  169,  it  is  held  that  a  payment  by 
a  mor^;agor  is  sufficient  to  rebut  thepreaumption  of  payment  of  a  mortgage  debt 
under  the  statute  in  a  foreclosure  suit  against  a  subsequent  owner  of  the  equity 
of  redemption,  and  it  is  said  that  Vttn  Keuren  y.  Paarmdee  does  not  apply,    ik 
Bmiik  y.  Ryaoi,  66  N.  Y.  355,  the  deliyeiy  of  a  bill  as  collateral  security,  or 
aa  a  proyisional  or  conditional  payment,  is  held  a  sufficient  acknowledgment  to 
take  a  case  out  of  the  statute  within  the  doctrine  of  the  principal  case.    la 
Shoennaker  y.  Benedict,  11  N.  Y.  184,  and  WineJM  y.  Hicks,  18  Id.  559,  tha 
case  of  Van  Keuren  y.  Parmeiee  is  referred  to  as  estabUshing  or  recogniaiiig 
tha  following  propositions:  1.  That  in  case  of  a  reyiyal  of  a  debt,  the  aotioB 
is  substantially  on  the  new  promise;  2.  That  an  express  promise  to  pay,  or 
an  acknowledgment  of  the  debt  constituting  an  admission  or  recognition  of  it 
aa  an  existing  liability,  with  an  expression  of  willingness  to  pay  it,  is 
tial,  aa  the  foundation  of  an  implied  promise;  3.  That  the  promise  or 
knowledgment  must  be  by  the  party  to  be  chaiged,  or  by  his  authoriied 
agent;  4.  That  there  is  no  mutual  agency  among  joint  debtors  empowering 
one  to  make  an  acknowledgment  for  the  othera.    The  case  is  cited  to  tha 
same  effect,  per  Hunt,  J.,  in  PickeU  y.  Leonard,  34  N.  Y.  176.    To  the  fin* 
of  these  propositions  the  case  is  also  cited  in  PhUUp§  y.  Peters,  21  Barb.  368| 
White's  Bank  v.  Ward,  35  Id.  638;  Sands  v.  St.  John,  36  Id.  632;  S.  C,  23 
How.  Pr.  143;  but  in  the  latter  case  it  is  said  that  the  new  promise  is  not 
the  Bubstaoitive  cause  of  action,  notwithstanding  the  reasoning  of  Bronsoai» 
J.,  in  the  principal  case.    See,  on  that  point.  Lord  y.  Shaler,  8  Am.  Dec.  160} 
NewUn  y.  Duncan,  25  Id.  66.    In  Harper  y.  Fakrley,  53  N.  Y.  444,  tho  pri»- 
eipal  cassis  referred  to  aa  deariy  setting  forth  the  true  reason  why  an  anthor 
lasd  part  payment  will  take  a  oaaa  out  of  the  atatnta. 
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LEAYin  V.  Palmer. 

[3  NXW  TOBK  {3  OOK0TOGS),  19.] 

ftuncDio  Amooxation  Forbidden  to  Issuk  Bills  ob  Kotb,  unlbsb  Pat« 
ABLB  on  Duaztd  and  without  interest,  can  not  give  iti  notes,  payaUe  on 
time  and  bearing  interest,  to  a  creditor  by  way  of  evidence  of  or  aeonr- 
ity  for  its  indebtedness;  such  prohibition  will  not  be  limited  by  oonatnie- 
tion  to  paper  intended  for  cirenlation. 

CntTmcATK  ov  Deposit  Payable  at  Futusb  Dat  is  PBoniBsoitT  Note  in 
legal  effect. 

TMxmt  Deed  bt  BAinuva  Assocutzon  to  Sbouiui  Notes  Issued  in  Vio- 
lation of  Statute  is  void.  It  can  not  be  supported  by  the  dootrine 
that  a  tranaaotion  illegal  only  in  part  may  be  cnfovoed  so  far  aa  it  la 
valid,  nor  can  it  (in  absence  of  proof  of  mistake)  be  refonned  and  en- 
forced as  a  secnrity  for  the  individnal  debt. 

Bquttt  will  not  Reform  Contract  for  Mistake  of  Law  where  there  is  no 
mistake  of  fact. 

Apfbalb  from  a  decree  in  equity.  The  bill  was  filed  by  the  le- 
ceirer  of  the  North  American  Trust  and  Banking  Company,  an  aa- 
sociation  organized  under  the  general  or  *'  free  "  banking  law  of 
New  York,  enacted  April  18, 1838.  The  object  of  the  bill  was  to 
have  certain  notes  which  had  been  made  by  the  bank  to  credit- 
ors in  London,  and  also  a  trust  deed  which  it  had  given  to 
secure  the  notes,  set  aside.  The  circumstances  under  which  the 
notes  and  deeds  were  issued,  and  the  nature  of  the  objections 
urged  against  them,  are  stated  in  the  opinion.  See  also  the  re- 
port of  the  case  in  the  supreme  court:  LeaviU  t.  BlaJtchford^  5 
Barb.  9. 

£f.  Bearddey,  for  the  receirer. 

G.  (y  Conor,  for  Palmer. 

By  Court,  Bronson,  J.  I  shaU  assume,  but  without  intending 
to  express  any  opinion  on  the  subject,  that  the  purchase  of  the 
five  thousand  shares  of  the  capital  stock  of  the  bank,  and  all  the 
acts  of  the  bank,  its  officers  and  agents,  relating  to  that  trans- 
action, down  to  the  time  of  executing  the  trust  deed  and  the 
accompanying  securities,  were  legal  in  their  nature,  and  within 
the  legitimate  powers  of  the  corporation.  The  case,  then,  so  far 
as  it  will  come  under  consideration,  and  speaking  of  it  from  the 
fiice  of  the  papers,  is  shortly  this:  The  bank,  on  the  second  of 
March,  1840,  gave  Thomas  E.  Davis  a  letter  of  credit  on  Messrs. 
Palmers,  Mackillop,  Dent  &  Co.,  of  London — of  whom,  for  the 
sake  of  breviiy,  I  shall  hereafter  speak  as  the  Palmers,  or  Palm- 
ers &  Co. — ^for  forty-six  thousand  eight  himdred  and  seventy* 
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fi^e  pounds  sterling;  for  which  sum  Daris  was  to  draw  hills  on 
the  Palmers  at  ninety  days'  sight,  which  were  to  be  coyered  by 
him  at  matuiiiy,  with  the  right  of  renewal  in  a  certain  event 
DaTis  drew  the  bills,  and  they  were  accepted  by  the  Palmers: 
they  were  twice  renewed,  and  the  third  set  was  running  at  the 
time  the  trust  deed  was  executed.  The  bank  was  not  then  a 
debtor  to  Palmers  ft  Go.  on  account  of  this  transaction;  but 
was  under  a  contingent  liability,  which  would  make  it  a  debtor 
in  case  the  bills  should  not  be  provided  for  by  Davis  at  maturity. 
In  this  state  of  things,  the  bank,  on  the  thirtieth  day  of  Novem* 
ber,  1840,  made  f  oriy-eight  negotiable  promissory  notes,  amount- 
ing in  the  aggregate  to  forty-nine  thousand  five  hundred  and 
seventy-five  pounds  sterling,  payable  twelve  months  after  date, 
with  interest,  to  the  order  of  William  B.  Oooke,  a  teller  in  the 
bank,  who  indorsed  the  notes,  and  they  were  then  delivered  to 
the  Palmers  on  account  of  the  liability  which  has  been  men- 
tioned. The  bank  at  the  same  time,  and  as  part  of  the  same 
transaction,  executed  the  trust  deed,  and  assigned  the  stocks, 
bonds,  and  mortgages  mentioned  in  the  schedule  to  the  deed, 
for  the  purpose  of  securing  the  payment  of  the  forty-eight  prom- 
issory notes.  These  imdertakings  and  securities  the  complain- 
ant seeks  to  set  aside  as  illegal  and  void. 

The  first  question  which  I  shall  consider  is  upon  the  validity 
of  the  notes.  And  I  feel  no  difSculty  in  agreeing  with  the 
supreme  court,  that  the  notes  are  illegal  and  void.  They  were 
issued  in  direct  violation  of  a  statute,  which  provides,  that  *'  no 
banking  association"  "  shall  issue  or  put  in  circulation  any  bill 
or  note  of  said  association,"  ''unless  the  same  shall  be  made 
payable  on  demand,  and  without  interest; "  and  every  violation 
of  the  section  by  any  officer  or  member  of  a  banking  association 
is  made  a  misdemeanor,  punishable  by  fine  or  imprisonment,  or 
both,  in  the  discretion  of  the  court:  Stat.  1840,  p.  806,  sec.  4. 

The  notes  were  not  made  payable  "  on  demand,"  nor  "  with- 
out interest;"  but  had  a  year  to  run,  and  were  then  payable 
vnth  interest.  It  is  said  on  the  part  of  the  defendants,  that  the 
prohibition  only  applies  to  bills  and  notes  which  are  capable  of 
circulating  as  money.  But  the  statute  contains  no  such  qualifi- 
cation. In  terms,  it  extends  alike  to  all  bills  and  notes  issued 
by  a  banking  association;  and  there  is  no  reason  to  suppose  that 
the  legislature  intended  it  should  have  a  more  restricted  appli- 
cation. And  besides,  negotiable  promissory  notes  and  bills  of 
exchange  payable  at  a  future  day,  when  issued  by  a  bank  in  good 
credit,  may  perform,  to  a  great  extent,  the  office  of  a  circulating 
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medima.  This  has  nerer  been  doubted  by  those  who  ha^e  con- 
ndered  the  subject:  Safford  t.  Wyckoff,  1  Hill  (N.  T.),  11;  8mUh 
T.  Strong,  2  Id.  241;  Batik  of  Orleans  t.  MerriU,  Id.  295;  Attor* 
ney  Oeneral  t.  Life  and  lire  Ins.  Co. ,  9  Paige,  470;  Ontario  Bank 
T.  Schermerhom,  10  Id.  109;  Bank  of  England  t.  Anderson,  8 
Bing.  N.  0.  689;  Booth  y.  Bank  of  England,  6  Id.  415.  Indeed* 
the  fact  that  such  paper  may  enter  into  the  currency  of  the 
country  is  matter  of  history.  Witness  the  post  notes  of  thA 
late  Bank  of  the  United  States,  and  the  negotiable  notes  and 
bills  of  some  of  our  own  banks,  which  followed,  though  on  a 
more  humble  scale,  both  the  frauds  and  the  bankruptcy  of  tha 
national  institution.  The  issuing  of  such  paper  belongs  to  mar* 
cantile  and  commercial  transactions;  and  not  to  the  business  of 
banking.  Experience  has  shown  that  the  banks  which  engage 
in  such  enterprises  are  rotten,  and  sooner  or  later  wiU  end  in 
defrauding  the  community.  In  addition  to  the  North  American 
Trust  and  Banking  Company,  several  others  of  the  general  law 
banks  had  been  engaged  in  issuing  such  paper  before  the  act  of 
1840  was  passed;  and  such  of  those  institutions  as  had  not 
already  failed,  were  soon  afterwards  in  a  state  of  bankruptcy. 
Qreat  frauds  upon  the  public  had  been  committed.  The  legis- 
lature saw  the  evil;  and  evidentiy  intended  to  cover  the  whole 
groimd,  by  using  the  most  general  and  comprehensiye  terms: 
**  No  banking  association  shall  issue  or  put  in  circulation  any 
bill  or  note,''  unless,  etc.  There  had  long  been  a  similar  statute 
in  relation  to  the  safety  fund  banks:  Stat.  1829,  p.  178,  sec.  85; 
and  the  act  of  1840  was  passed  to  extend  the  express  prohibition 
to  the  general  law  banks,  which  had  come  into  existence  at  a 
later  pr xiod.  That  these  statutes  extend  to  negotiable  promis- 
sory notes  and  bills  of  exchange  payable  at  a  future  day  has 
been  decided  both  here  and  elsewhere:  Stoifl  t.  Beers,  8  Denio, 
70;  Tylee  t.  Taies,  8  Barb.  222;  Root  t.  Oodard,  8  McLean,  102; 
Hayden  t.  Davis,  Id.  276;  and  see  Ontario  Bank  t.  Schermerhom, 
10  Paige,  118.  No  judge  has,  I  think,  ever  expressed  a  dififer- 
ent  opinion.  Although  the  judgment  of  the  supreme  court  in 
the  case  of  Safford  t.  Wyckoff,  1  Hill  (N.  Y.),  11,  which  was  upon 
a  bill  of  exchange  drawn  in  1839,  was  reyersed  by  the  court  of 
errors,  no  one  see::;;o  U>  have  doubted  that  the  future  issue  of  such 
paper  was  prohibited  by  the  act  of  1840 :  Safford  t.  Wyckoff,  4  Id. 
442,  454,  4G0,  461.  And  it  probably  neyer  would  haye  been 
doubted,  had  it  not  been  for  the  bold  and  reckless  manner  in 
which  the  officers  of  the  North  American  Trust  and  Banking 
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Oompaiij  continiied  to  iasod  snbh  paper  after  the  statote  was 
paesedy  and  the  impunity  which  thej  have  since  enjojed. 

As  the  issuing  of  the  notes  was  expressly  prohibited  by  law, 
it  is  impossible  to  maintain  that  they  are  Talid  securities.  To 
hold  that  they  can  be  enforced  against  the  bank,  would  be  going 
Tery  far  towards  defeating  the  end  which  the  legislature  had  in 
view.  Thai  they  are  Toid  has  been  adjudged  in  several  of  the 
oases  already  cited;  and  I  am  not  aware  of  any  authority  to  the 
contrary.  The  legal  liability  on  aocountof  which  the  notes  were 
issued  still  remains;  but  the  cotes  themselves  axe  void. 

The  trust  deed  does  not  speak  of  promissoiy  notes  eo  nomine; 
but  recites  that  the  company  had  on  that  day  executed  and 
delivered  to  Palmers  &  Co.  their  certificates  of  deposit,  payable 
in  twelve  months  from  date,  vdth  interest.  Such  instruments, 
whatever  names  the  parties  may  give  them,  are  promiteofy 
notes.  They  are  engagements  to  pay  certain  sums  of  money  to 
the  persons  therein  named,  at  a  specified  time,  and  at  all  events. 
A  promissory  note  imports  a  consideration,  and  none  need  be 
mentioned. 

But  though  a  consideration  be  mentioned  in  a  written  promise 
to  pay  money,  whether  it  be  done  in  general  terms,  as  by  the 
words  **  for  value  ...reived,"  or  by  specifying  the  kind  of  value, 
as  a  deposit  of  money,  it  is  still  a  promissory  note.  And  if 
certificates  of  deposit,  payable  to  the  Palmers  at  a  future  day, 
had  been  issued  in  lieu  of  the  notes  which  were  actually  deliv- 
ered, they  would  have  been  promissoiy  notes,  coming  equally 
within  the  prohibition  of  the  statute,  and  being  equally  void :  Bank 
of  Orleans  v.  MerrUl,  2  Hill  (N.  T.),  295;  Southern  Loan  Go.  v. 
Morris,  2  Pa.  St.  176  [44  Am.  Dec.  188];  and  see  Oraig  v.  8UUe 
of  Missouri,  4  Pet.  433.  Indeed,  I  did  not  understand  the  de- 
fendants' counsel  to  deny  that  certificates  of  deposit  payable 
at  a  future  day  are  promissory  notes:  but  it  was  said  not  to  ap- 
pear that  the  certificates  were  to  be  made  negotiable.  I  wiU 
not  stop  to  inquire  whether  the  statute  extends  to  notes  which 
are  not  negotiable :  See  Ontario  Bank  v.  Schermerhom,  10  Paige, 
113,  114;  for  I  think  it  quite  evident  that  the  certificates  were 
to  be  negotiable.  The  notes  actually  issued  with  the  trust  deed 
were  negotiable;  and  the  statement  at  the  foot  of  the  notes 
that  they  were  issued  in  pursuance  of  a  trust  deed,  and  that  the 
payment  of  them  was  guaranteed  by  the  assigned  securities, 
shows  that  it  was  intended  they  should  pass  beyond  the  hands 
of  the  Palmers.  And  although  the  fact  does  not  expressly 
appear,  it  is  plainly  inferable  that  all  the  various  written  en« 
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gagements  to  pay  monej  which  the  hank  had  haton  i&ade  and 
sent  abroad  for  sale  in  foreign  markets  -were  in  a  form  to  pass 
from  hand  to  hand  bjr  mere  deliyezy.  In  a  letter  of  the  presi- 
dent of  the  bank  to  the  Palmers,  dated  the  twentynaecond  of 
October,  1888,  he  speaks  of  the  certificates  of  deposit  issued  by 
the  company  as  a  part  of  its  "  course  of  banking'' — as  "  rep- 
resentatives of  money"  issosd  "upon  the  credit  of  the  com- 
pany:'' and  seyeral  of  those  instniments,  amounting  in  the 
aggregate  to  twenty-two  thooaand  five  hundred  pounds  ster- 
ling, were  sent  to  the  Palmers,  with  the  letter,  ''to  be  sold" 
to  other  x)er8ons  than  the -payees  named  in  ikem,  with  an  assur- 
ance that  ibe  capital  of  ihe  bank  wotdd  *'  aff<»nl  an  abundant 
indemnity  to  the  holders."  ThsEQ  are  many  other  things  in  the 
case  going  to  show  that  all  of  the  engi^fements  of  the  bank  to 
pay  money  which  were  sent  abroad  were  in  a  negotiable  form. 
But  without  looking  into  other  transactions,  it  sufficiently  ap- 
pears from  the  trust  deed,  that  the  obligations  which  were  to 
aoeon^any  it,  by  whateyer  name  they  might  be  called,  ware  to 
be  made  negotiable.  The  trust  was  not  created  lor  the  security 
of  the  Pahnera  alone,  to  whom  the  certificates  were  to  be  exe- 
cuted and  deliyered ;  but  after  a  default  in  payment,  the  trustees 
wero  to  stand  possessed  of  the  assigned  securities  in  trust  for 
ihe  **  holders"  of  the  certificates;  and  were  to  proceed  to  the 
realisation  of  the  securities,  by  sale  or  otherwise,  and  pay  orer 
the  moneys  "  unto  the  said  Palmers,  Mackillop,  Dent  ft  Co., 
or  any  other  parties  who  may  then  be  the  holders  of  said  certifi- 
cates, until  the  amount  owing  to  the  holders  of  the  said  certifi- 
cates of  deposit  shall  be  fully  paid."  A  subsequent  clause  in 
the  deed  is  in  nearly  the  same  words;  and  other  parts  of  the 
instrument  show  that  the  certificates  were  to  pass  beyond  the 
hands  of  the  payees.  It  is  impossible  not  to  see  that  the  par- 
ties intended  the  certificates  should  be  negotiable  instruments. 
If,  therefore,  certificates  of  deposit,  instead  of  post  notes,  had 
been  issued,  they  would,  as  negotiable  promissory  notes,  have 
been  open  to  the  same  objection  which  OTsrtums  the  instru- 
ments which  were  actually  issued. 

The  next  question  is  upon  the  validiiy  of  the  trust  deed;  and 
I  am  unable  to  separate  that  instrument  from  the  fate  of  the 
notes  or  certificates  of  deposit.  Both  were  executed  at  the  same 
time,  and  as  parts  of  one  and  the  same  transaction!  The  deed 
was  made  to  give  the  greater  credit  and  circulation,  and  secure 
the  ultimate  payment  of  the  illegal  notes  or  certificates  of  de- 
posit; and  I  do  not  see  how  the  deed  can  stand,  when  the  other 
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instruments  nnist  fall.  It  is  tnie  that  both  had  a  good  consid- 
eration, in  the  existing  liability  of  the  bank  to  indemnify  the 
Palmers  against  the  bills  which  had  been  drawn  and  accepted 
under  the  letter  of  credit.  But  neither  a  prior  debt  nor  aogr 
other  good  consideration,  will  support  a  new  contract  which  is 
in  itself  contrary  to  the  provisions  of  law.  And  although  it 
is  true  in  this  case  that  the  payment  of  the  notes  would  have 
the  efEect  of  discharging  the  prior  liability  of  the  bank  to  the 
Palmers,  yet  the  deed  was  made  to  secure  the  performance  of 
the  new  contract. 

The  recitals  in  the  deed  show  an  intention  to  indemnify  the 
Palmers,  as  acceptors,  against  the  bills  which  Davis  had  drawn 
under  the  credit:  but  the  parties  intended  to  effect  the  object  in 
an  illegal  manner:  to  wit,  by  issuing  prohibited  certificates  of 
deposit,  and  assigning  certain  property  to  secure  the  payment 
of .  the  certificates.  A  legal  purpose  must  be  carried  into  effect 
by  legal  means.  When  we  get  beyond  the  recitals,  and  come  to 
the  covenants  and  stipulations  in  the  deed,  there  is  not  a  single 
word  about  the  prior  liability  of  the  bank;  but  the  whole  is 
about  the  certificates  of  deposit.  The  trustees  axe  to  hold  the 
assigned  securities  until  the  certificates  of  deposit  shall  be  paid: 
to  hold  the  securities  in  trust  for  the  bank  until  default  shall  be 
made  in  the  payment  of  the  certificates  of  deposit;  and  after 
default,  in  trust  for  the  holders  of  the  certificates  of  deposit. 
And  the  trustees  are  thereupon  to  proceed  to  the  realization  of 
the  assigned  securities,  and  to  pay  over  the  moneys  to  Palmers 
&  Co.,  or  to  the  other  holders  of  the  certificates  of  deposit. 
And  so  the  parties  proceed  to  the  end  of  the  instrument,  at 
every  step  making  stipulations  concerning  the  certificates  of  de> 
posit,  without  any  covenant,  grant,  or  even  allusion  to  or  con« 
ceming  any  other  liability  on  the  part  of  the  bank.  The  trans- 
action amounted  to  this — ^neither  more  nor  less — ^there  was  a 
promise,  which,  though  founded  on  a  good  consideration,  was 
forbidden  by  law,  and  therefore  void;  and  an  assignment  of 
property  in  trust  to  secure  the  performance  of  the  illegal  prom- 
ise.    Such  a  trust  can  not  be  supported. 

It  is  undoubtedly  true,  that  where  a  deed  or  other  contract 
contains  distinct  undertakings,  some  of  which  are  legal,  and 
some  illegal,  the  former  will  in  certain  cases  be  upheld,  though 
the  latter  are  void:  and  if  there  had  been  an  additional  provis- 
ion in  this  deed,  that  the  assigned  property  should  be  held  as  a 
security  for  the  original  liability  of  the  bank,  that  part  of  the 
deed  might  be  allowed  to  standi  though  the  trust  for  the  pay- 
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ment  of  the  oertificaies  should  fail.  Bat  there  is  no  agreement 
or  stipolation  in  the  deed  for  securing  the  original  liabiliiy  of 
the  bank — ^nothing  of  the  kind. 

Again:  although  it  appears  from  the  redtals  in  the  deed,  that 
one  object  of  the  arrangement  of  the  thirtieth  of  NoTember, 
1840,  was  to  secure  the  performance  of  the  original  undertaking 
of  the  bank,  it  was,  as  I  haTe  already  remarked,  to  be  done  in 
an  illegal  manner;  to  wit,  by  issuing  prohibited  notes  or  certifi- 
eateSy  and  assigning  properiy  to  secure  the  performance  of  the 
new  and  Ticious  contract.  A  legal  end  can  not  be  attained  by 
illegal  means. 

The  ground  on  which  the  counsel  for  the  defendants  seemed 
mainly  to  rely  was,  that  the  deed  should  be  reformed,  so  as  to 
make  it  a  security  for  the  original  liability  of  the  bank.  His 
printed  point  touching  the  question  is  as  follows:  "  The  com- 
pany haying  agreed  with  Palmers,  Mackillop,  Dent  &  Oo.  for  a 
new  and  valuable  consideration,  to  pledge  to  them  the  securities 
in  question,  and  having  actually  assigned  and 'delivered  the  se- 
curities, equity  wiU  reform  any  defects,  arising  from  mistake  or 
accident,  in  the  written  instruments.  *'  There  are  several  diffi- 
culties standing  in  the  way  of  this  argument.  So  far  as  relates 
to  the  notes  or  certificates  of  deposit,  it  was  of  no  practical  im- 
portance, as  we  have  already  seen,  which  should  be  issued;  for 
both  would  be  alike  void.  As  to  reforming  the  deed,  there  is 
no  bill  or  application  for  that  purpose:  not  even  an  allegation 
in  the  answers,  that  there  was  any  mistake  or  accident  in  pre- 
paring the  instrument,  or  that  it  does  not  express  the  real  inten- 
tion of  the  parties.  If  we  could  see  that  there  had  been  a  mis- 
take in  drawing  up  the  deed,  it  could  not  be  reformed  without 
filing  a  bill  for  that  purpose;  nor  could  we  read  and  enforce  the 
instrument  as  though  it  had  been  properly  drawn.  We  should 
be  obliged  to  follow  the  deed  as  it  is.  But  what  is,  if  possible, 
still  more  conclusive,  there  is  not  a  particle  of  evidence  to  show 
that  there  was  any  mistake  or  accident  in  preparing  the  deed, 
or  that  it  is  not  just  what  the  parties  intended  it  should  be;  and 
it  could  not  be  reformed  in  equity,  if  a  bill  had  been  filed  for 
that  purpose.  It  is  true  that  the  parties  intended  to  secure  the 
original  liability  of  the  bank;  but  so  far  as  appears,  they  in- 
tended to  do  it  in  the  veiy  way  it  has  been  done;  and  that  way 
is  illegal.  If  they  mistook  the  law,  we  can  not  grant  relief  by 
making  a  new  contract  for  them.  This  question  was  very  fully 
considered  in  the  case  of  Hunt  v.  Bcm&tnaniere^  2  Ifason,  842; 
S.  0.,  8  Wheat.  174;  S.  C,  8  Mason,  294;  S.  0.,  1  Pet.  1;  and 
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.1  Sksry^B  JS!q.9«eoB.  114, 116;  whioh  andenroatanroftt  defti 
«f  daesflBiGOiy.and  is direotly  in  point. 

There  were  separate  assignments  of  tbeseyaral  Bsouniiesinen* 
tkmed  in  ihesdiediile  io  the  trust  deed;  bnt  iiiej  were  all  made 
to  Blatchford  and  Mum^as  trustees;  were  ^ezeouted  and  de- 
livefed  simnUauscras^y  with  the  oKeeiitian  and  deliveiy  of  the 
^eed;  and  were  made  for  the  pnrpesee  gggesood  in  that  instm- 
ment.  Those  pnzpeBes  wove  to  seanre  the  payment  of  the  cer- 
tificates of  deposit.  The  season  for  malring  separate  assign- 
ments pcofaably  was,  greater  couTenienoe  in  reoording  in  the 
proper  counties,  and  in  making  subsequent  transfers  and  dis- 
charges. .  SntfliowevBr  that  may  be,  the  asBignments  are  but  a 
fiaxt  of  one^entiie  aot;  and  can  not  be  separated  from  the  fate 
•of  the  deed  and  prondssaiy  notes  whicsh  were  esLecnted  at  the 
«ame  time,  and  as  parts  of  the  same  transaction. 

I  ihave  purposely  aToided  the  expressiDn  of  any  opinion  on 
the  eeveial  importfimt  questions  which  were  so  Mj  discussed 
at  the  bar,  touching  the  purchase  of  the  five  thousand  shares  of 
the  capital  stock  of  the  bank,  and  the  means  which  were  used 
^to  raise  the  necessary  funds  for  that  purpose.  I  have  done  so, 
beottttse  in  the  -view  which  has  been  taken  of  the  case,  it  was  not 
aeeessazy  to  ccmsider  ^those  questions;  and  for  the  further  rea- 
«on,  that  after  this  1»U  was  filed,  an  order  of  the  court  of  chan- 
eery  was  made,  by  the  consent  of  these  parties,  in  the  suit  of 
Xxscy  against  the  bank,  referring  it  to  a  master  to  take  proofs, 
and  report  xipon  the  ckdm  of  the  Palmers  to  be  creditors  of  the 
bank.  The  Tnantor  was  also  to  ascertain  what  part  of  their 
claims,  if  any,  was  secured  by  trusts,  and  what  preferences  they 
xilaiwifld  under  the  trusts;  but  he  was  not  to  report  on  the  valid- 
liy  of  the  trusts,  or  the  right  to  a  preference  under  them. 
33ioee  questioiHs  were  to  be  settled  in  other  suits  then  pending. 
This  is  one  of  those  suits;  and  the  view  which  has  been  taken 
of  the  case,  di^K>Bes  of  this  trust,  and  the  preference  claimed 
by  Palmers  &  Go.  under  it  If  it  has  not  already  been  done,  it 
^dll  be  settled  in  the  Tracy  suit,  whether  the  Palmers  are  cred- 
ttors  of  the  bank;  and  if  they  are,  they  will  come  in  with  other 
jsreditors,  and  share  in  a  ratable  distribution  of  the  assets  of  the 
'bank;  or  vrill  receive  the  whole  of  their  debt,  if  the  assets  are 
sufficient  to  satisfy  all  of  the  creditors.  The  opinion  which  I 
have  expressed  does  not,  in  its  consequences,  go  beyond  deny- 
ing to  Palmers  &  Co.  the  preference  which  they  claim  over  othef 
leiaditois. 

I  am  of  opinion  that  so  much  of  the  decree  of  the  supreme 
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ooart  as  dedaares  the  forfy-eight  notes  illegal  and  Toid,  and  d!^ 
rects  them  to  be  delivered  up  to  be  canceled,  should  be  affirmei^ . 
and  that  the  residue  of  the  decree  [unless  tha  clauses  whidb . 
relate  to  the  special  receiTezs  John  J.  Palmer  and  fisher  How% 
should  be  excepted]  should  be  reversed;  and  that  a  decree 
should  be  made  declaring  the  trust  deed,  the  further  agreemani. 
following  the  deed,  and  the  ssTeral  separate  assignments  of  the 
secnziiies  mentioned  in  the  sehedole  to  the  deed,  iUegal  and. 
▼oidy  and  recjuiring  them  to  be  d^^ered  up  to  be  canceled. 
The  trustees  must  assign  and  deliver  to  the  reoeiYer  all  the  se* 
curities  which  jet  remain  in  theii  hands;  and  render  an  account^ 
and  pay  over  to  the  receiver  all  the  moneys  and  other  ihings 
whidi  have  come  to  their  hands  under  the  trust,  except  what 
they  may  have  paid  over  to  the  Palmers.    If  anything  has  been 
received  by  the  Palmers  under  the  trust,  they  must  account^ . 
and  pay  over  the  same  to  the  receiver. 

The  decree  must  be  so  drawn  up  aa  not  m  any  manner  ta 
afifeot  tiie  question  whether  Palmers  &  Go.  are  creditors  of  the 
bank. 

Such  are  my  views  of  the  case,  and  such,  is  tha  judgment  at: 
the  court. 

Ordered  accordingly. 

CoHTRACT  BT  CoBPOBATiON  FoBBiDsxN  BT  Ghabxkr  ot  hy  othtff  statata  it. 
void:  2few  York  etc.  Im.  Co,  v.  Ely,  13  Am.  Dee.  100;  Bankof  Chillicoihe  ▼. 
SvHxyne,  32  Id.  707;  Bank  of  Michigan  v.  NUea,  41  Id.  675,  and  notes.  Sae^. 
however^  JRivanna  etc.  Co.  v.  2>atoson«,  46  Id.  183.  And  ganarally  a  corpon^ 
tion  haa  only  snch  powers  aa  are  ezpieaaly  confficred  by  ita  charter  or  aa<aia^ 
necessarily  implied  in  the  powers  so  conferred,  and  its  contnsta  beyond  tha^ 
are  vUra  vires  and  void,  and  their  inyalidity  may  be  alkged  by  eitiier  o£  th« 
contracting  parties:  New  York  etc  /ns.  Co.  v.  E1^  13  Id.  108,  note  briefly  dia* 
cnsaing  this  subject.  See  also  People  v.  Uiica  Jna.  Co.^  8  Id.  243f  Leggett  Yi. 
New  Jersey  etc.  Co.,  23  Id.  728;  People  v.  JJbany^  27  Id.  95;  StaUv.  Woram^  4ft 
Id.  378:  Blair  v.  Perpetual  Ins.  Co.^  47  Id.  129,  and  notea.  In  Underwood  ▼.. 
Newport  Lyceum,  41  Id.  260>  it  is  held  thai;  though  a  corporation  is  forbid 
den  by  law  to  engage  in  the  banking  business,  aaanmipsit^  will  lie.  *fl^'*t  Ik 
for  work  and  labor  in  engraving  bank  billa  for  it.  And  in  Qist  v.  Drakdy^ 
Id.  426,  it  is  held  to  be  no  defense  to  the.  surety  for  a  corpovaiion  that  th* 
contract  upon  which  he  is  surety  waa  beyond  the  powers  of  the  corporation^ 
Li  B'useH  V.  Michigan  etc  B.  B.  Co.^  22  N.  Y.  302,  Selden,  J.,  refers  to^ 
Leavitt  v.  Palmer,  as  an  "  important  case  **  which  was/'elahorately  argned,** 
distinctly  presenting  the  question  whether  a  corpontion  can  avoid  its  owft. 
oontraots  by  showing  that  it  was  made  in  contravention  of  a  public  statutsw- 
which  question  was  unanimously  decided  against,  the  validity  of  such  con^' 
tracts  aa  against  the  corporation.  The  case  is  cited  to  the  same  point  \s%, 
James,  J.,  dissenting,  in  Buffett  v.  Troy  etc.  B.  //.  Co.,  40  N.  Y.  178,.  speaking, 
of  it  aa  "a  case  with  which  the  benoh  and  the-  bar  of  thia  state,  are  quite/ 
familiar.'^    And  generally,  that  bills  or  notea  issued  by  a  bank  in  violation  of 
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ita  charter,  or  of  a  general  banking  law,  Bach  as  the  New  York  atatitte  of 
1840,  are  invalid,  is  held,  citing  the  principal  case,  in  Bank  qfPeru  ▼.  Uniia- 
foofih^  18  111.  564;  Bank  Commistkmen  y.  Si,  Lawrence  Bemk^  7  K.  T.  515; 
LeaviU  v.  BkUd^ordf  17  Id.  539,  a  caae  affecting  the  aame  hanking  aMociation; 
and  Oneida  Bank  v.  Oniario  Bank,  21  Id.  495. 

In  the  latter  caae,  Comstock,  C.  J. ,  admitting  that  the  aonndneea  of  thia  pari* 
tion  mnet  be  assamed  npon  the  direct  anthority  of  the  principal  caae,  aayas 
"If  the  question  were  now  a  new  one,  I  ahoold  entertain  the  opinion,  cer- 
tainly with  diffidence,  that  the  decision  here  referred  to  went  far  beyond  the 
intention  of  the  legislature."  Then,  after  quoting  the  prohibitory  words  of 
the  statute  of  1840,  he  goes  on  to  say:  "There  ia,  no  doubt,  a  principle  of 
the  common  law,  that  illegal  and  prohibited  contracts  are  Toid,  withont  be- 
ing so  expressly  declared  by  any  statute.  But  there  is  also  another  prindpla, 
equally  well  ascertained,  and  more  beneficent  in  its  results,  that  no  party 
shall  set  up  his  own  illegality  or  wrong,  to  the  prejudice  of  an  innocent 
person.  He  can  set  it  up  when  the  legislative  power  not  only  forbids  to 
make  the  contract,  but  declares  it  to  be  void.  But  the  logio  of  the  law,  and 
certainly  its  morality,  are  not  opposed  to  the  doctrine  that  the  legislature 
may  prohibit  the  contract  and  punish  the  guilty  parties,  and  leave  the  ooii« 
tract  to  stand  in  favor  of  innocent  persons  not  induded  in  the  terms  of  the 
prohibition.  This,  I  think,  is  a  just  result  from  the  decision  of  this  court 
in  Tracy  v.  TaUmadget  14  N.  T.  162,  and  of  the  principles  which  underlie  that 
decision.  In  regard  to  the  statute  now  in  question  [Stat.  1840^  before  re- 
ferred to],  reading  the  whole  of  the  prohibitory  section,  it  seems  to  me  the  in- 
tention of  the  legislature  was  to  forbid  bankers,  and  officers  and  members  of 
banking  associations,  to  i»ue  contracts  of  a  certain  description,  and  to 
punish  them  if  they  violated  the  law,  but  not  to  enable  them  to  take  advan- 
tage of  their  own  wrong  by  repudiating  their  own  obligati<ms." 

These  considerations  are  not  without  force  as  applied  to  contracts  of  nat- 
ural persons  which  they  are  prohibited  by  law  from  making,  but  which,  upon 
their  face,  convey  no  intimation  that  they  were  made  in  violation  of  the  pro- 
hibition. But  where  a  corporation,  whose  powers  are  derived  &om  and  lim- 
ited by  law,  makes  a  contract  in  violation  of  a  statutory  prohibition,  such 
contract  gives  notice  upon  its  face  of  its  invalidity,  since  all  persons  dealing 
with  a  corporation,  or  receiving  its  obligations,  are  legally  presumed  to  haw 
knowledge  of  its  powers  and  their  limitations.  In  a  l^;al  sense,  a  person  tak- 
ing such  a  contract  can  not  be  deemed  **  innocent."  He  is  a  party  to  the  vio- 
lation of  law.  If  the  corporation  ought  not  to  be  permitted  to  take  advantage 
of  its  own  wrong  to  resist  the  contract,  he  ought  not  to  be  permitted  to  take 
advantage  of  Am  wrong  to  enforce  it.  They  are  in  pari  delicto.  Besides,  in 
the  case  of  a  corporation,  a  valid  statutory  prohibition  to  contract  destroys  the 
capacity  to  contract,  and  does  not,  as  in  the  case  of  a  natural  person  having  a 
general  original  power  of  contracting,  without  the  idd  of  any  statute,  simply 
make  the  prohibited  contract  unlawful.  The  contract  of  a  corporation  not 
authorized  by  law  is  no  contract.  It  would  be  a  strange  rule  that,  on  any 
ground  whatever,  would  hold  a  corporation  bound  by  a  contract  which  it  had 
no  capacity  to  make.     * 

In  Curtie  v.  LeaviU^  17  Barb.  319,  the  principal  case  is  also  cited  to  the 
point  that  the  notes  therein  passed  upon  were  void  because  prohibited  by 
law;  but  Roosevelt,  J.,  intimates  that  sufficient  attention  was  not  paid  to  the 
magnitude  of  the  notes,  and  to  the  fact  that  they  were  payable  in  England 
and  in  English  money,  so  that  in  fact  the  transaction  amounted  in  reality 
merely  to  a  sale  or  transfer  of  the  specified  amount  of  foreign  coin.    In  the 
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nine  cue  alao,  at  page  340,  Booaeyelt,  J.,  again  dtea  LetunU  y.  Pahner^  and 
expresaea  the  opinion  that  the  prohibition  in  the  atatate  of  1840  appliea  onlj 
to  *'  circulating  notea."  The  aame  point  waa  directly  decided  in  Pdkam  y. 
AdamSt  Id.  366,  where  it  waa  held  that  a  oertifioate  of  depoait  iaaaed  by 
a  bank,  payable  on  demand,  with  intereat,  waa  not  within  the  prohibition  of 
the  atatnte,  if  not  intended  for  drcolation,  and  the  principal  caae  waa  dii- 
tingaiahed  aa  one  in  which  the  notea  were  deaigned  W  drcolation.  But,  aa 
appears  from  the  foregoing  opinion  of  Bronaon,  J.,  it  waa  expreasly  declared 
that  there  waa  *'  no  snch  quidification  in  the  atatute."  In  Bears  y.  Phoaii» 
Olcua  Co,,  14  Id.  302,  the  prindpal  caae  is  dted  on  the  qaestion  aa  to  the  im* 
plied  power  of  a  corporation  to  borrow  money  to  carry  on  ita  boaineaa.  Thia, 
doubtleaa,  refera  to  what  waa  aaid  on  that  point  in  the  ooort  below:  LeaimU  y. 
Blatdifiml,  6  Id.  0. 

In  Stewart  y.  Naiwwd  Bank  qf  Maryland,  2  Abb.  (U.  S.)  424,  431,  it  ia 
hdd,  that  where  a  corporation  makea  a  loan  in  exceaa  of  the  amonnt  allowed 
by  law,  and  the  contract  haa  been  execated,  equity,  although  it  would  not 
enforce  it,  will  not  relicYe  againat  it^  nor  canod  the  tranaaction  and  compd  a 
return  of  the  aecnritiea,  but  will  leaYe  the  partiea  aa  it  finda  them,  distin- 
gniahing  the  prindpal  case  aa  not  touching  the  queation  of  the  Yalidity  of 
the  original  loan. 

Contract  Orioinatimo  in  TRAvaAonoH  Fokbiddsn  bt  Statdts  under 
penalty  ia  void,  though  not  expreaaly  declared  to  be  so,  and  can  not  be  en- 
forced: Mitchell  V.  Smith,  2  Am.  Dec.  417;  Seidenbender  y.  CharUe,  8  Id.  682; 
Sharp  V.  Teeae,  17  Id.  479;  Johnson  v.  Cooper,  24  Id.  502;  CDomiai  y. 
Sweeney,  39  Id.  330.  And  generally,  contraota  in  violation  of  law  are  Yoid, 
and  can  not  bo  enforced,  where  the  partiea  are  in  pari  delicto:  WUaon  v» 
Spencer,  10  Id.  491;  Hibemia  T.  Corp.  v.  Henderson,  11  Id.  593;  CktUek  v. 
Ward,  18  Id.  389;  Linn  v.  StaU  BanJs,  25  Id.  71;  Norris  y.  .YofTtV  Adrn'r^ 
85  Id.  138;  Oravier's  Curator  v.  Carrabffs  ExeaOor,  36  Id.  608;  Webb  y. 
Fvlchire,  40  Id.  418;  HoweU  y.  Fiyant<nn,  46  Id.  416;  Boutdte  v.  Mslendy,  49 
Id.  152,  and  notes.  But  if  the  contract  haa  been  executed,  the  law  will  not 
aid  or  relieve  either  of  the  parties:  Black  v.  Oliver,  35  Id.  38;  Norris  y.  Nor* 
ris's  Adm'r,  Id.  138;  Webb  v.  Fukhire,  40  Id.  419.  If,  however,  the  partiea 
are  not  in  pari  delicto,  the  innocent  party  may  recover  money  paid  upon  tha 
contract:  Cray  v.  Roberts,  12  Id.  383.  To  the  point  that  an  unlawful  con- 
tract can  not  be  enforced  while  executory,  nor  set  adde  if  executed,  nor 
made  the  foundation  of  an  implied  assumpsit,  the  prindpal  case  is  dted  in 
OHlet  V.  Phillips,  13  N.  Y.  119.  And  generally,  that  no  contract  founded 
upon  or  growing  out  of  an  unlawful  act  can  be  enforced,  the  caae  is  dted  in 
Jackson  v.  Shavd,  29  Cal.  27 1.  As  to  what  is  to  be  deemed  an  illegal  contracti 
the  prindpal  case  is  cited  in  Porter  v.  Havens,  37  Barb.  348. 

Regeiveb  of  Iksolyent  Corporation  mat  Impugn  its  Acts  for  fraud  or 
illegality,  because  he  represents  both  the  corporation  and  the  creditora: 
Porter  v.  Williams,  9  N.  Y.  150,  dting  the  prindpal  case.  That  point,  it 
will  be  noticed,  however,  is  not  expreasly  decided,  but  rather  assumed,  in 
the  case.  In  Potter  v.  Clark,  12  How.  Pr.  113,  the  case  is  alao  cited  aa  one 
of  a  large  number  of  authorities  in  favor  of  the  receiver's  power  to  impugn 
oontracta  which  the  partiea  themselves  could  not.  In  general,  however,  the 
recdver  of  a  corporation  is  bound  by  its  valid  acta  aa  fully  aa  the  corporation 
itaelf :  Hyde  v.  Lynde,  4  N.  Y.  392,  distinguishing  the  principal  case. 

Gertdigatb  of  Dxposit,  Naturb  and  Nxootiabilitt  of:  See  O'NeiU  y. 
Bradford,  42  Am.  Dec  574,  and  the  note  thereto,  discussing  this  subject  at 
length:  See  also  Southern  Loan  Co.  v.  Morris,  44  Id.  188.    That  a  certificate 
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«f  dapiMit  li,  in  Uffl  effwt,  a  ]pvoniiMOpy  note,  »  a  poini  to  wUcb  the  prfai- 
dpal  ease  is  cited  in  PeemMm  V.  Jt«b,  35  GaL  120.  And  in  Panlee  v. /M» 
67  Barb.  407, 410;  &  C,  in  oonrt  of  a^Mals,  eo  K.  Y.  268^  the  caee  is  cited  to 
the  nine  poiat*  and  it  ia  held  that  the  indonee  of  aneh  an  instnuneot  may  ene 
the  iadoner,  after  dne  demand  upon  the  bank  and  notice  of  dishonor,  as  in  tho 
caee  of  a  bill  or  note. 

Co!iTRAOT  Pabtlt  Illsgai.  OB  YoiD,  OT  fonndcd  on  a  consideration  port 
of  which  ie  illegal  or  yoid;  See  Woodruff  v,  Hmman^  34  Am.  Dec.  712;  Air- 
gmU  ▼.  TFe6«ter,  45  Id.  748;  FUwfi  v.  Himea,  47  Id.  422,  and  caaea  cited  in  tho 
notesthoreto.  It^molT.  PiUstoneic.  CoaiCo,,  2Hun,  594;  S.C.,6Thomp.ft 
G.  145,  the  principal  caae  ia  cited  to  the  point  that  if  one  promiaea,  upon  a 
valid  oonaideration,  to  do  two  thiaga,  one  of  which  ia  legfd  and  the  other 
illegal,  he  ia  bonnd  to  perform  that  which  ia  legal,  unleea  the  two  are  ao 
mingled  that  thej  can  not  be  aeparated,  in  which  caae  the  whole  promiaa 
IuIb.  It  ia  cited  to  the  same  point,  aubatantially,  in  Jackson  v.  Shawls  ^ 
Oal.  272;  and  ia  cited  and  commented  npon  in  Saraloga  Co,  Bank  v.  KSng^ 
44  N.  T.  91.  In  Hardin  r.  Hyde,  40  Barb.  441,  Allen,  J.,  diaaenting,  held, 
dting  the  principal  caae,  that  where  a  mortgage  given  to  aecnre  aeveral  debti 
was  illegal  in  form  as  to  one  of  them,  and  the  tmat  for  ita  payment  was  ther^ 
fore  void,  it  was  nevertheless  good  as  to  the  other  debta  which  were  valid, 
beeanse  the  tmsts  were  not  only  separable  but  actnally  separated,  and  a  dis- 
tinct tmst  was  created  aa  to  each  debt.  In  CurtU  v.  LeaviU,  15  N.  Y,  9,  m 
oaae  ariaing  againat  the  aame  corporation  aa  in  the  principal  case,  where  a 
loan  of  a  large  aum  of  money  waa  made  to  the  corporation  by  certain  Phil- 
adelpbia  banks,  and  certain  interest-bearing  certificates  were  issued  to  tho 
banks,  and  a  written  agreement  was  execnted,  reciting  the  fact  of  the  loan 
and  of  the  issuance  of  the  certificates,  and  {^edging  certain  bonds  of  the  com- 
pany as  collateral  security  for  the  payment  of  the  certificates,  it  was  held, 
that  although  the  certificates  were  void  as  having  been  issued  contrary  to 
the  prohibition  of  the  statute  of  1840,  yet  the  pledge  waa  a  valid  security  for 
tiia  money  lent,  and  waa  not  aflbeted  by  the  illegality  of  the  certificates,  be- 
oanse  the  contract  disclosed  the  existence  and  cause  of  the  debt,  and  although 
the  terms  of  the  instrument  might  confine  it  to  the  certificates,  the  law  never- 
theless instantly  annexed  the  pledge  to  the  debt.  Comstock,  J.,  says, 
page  101 :  "This  question,  although  it  would  seem  a  very  plain  one,  is  never- 
theless supposed  to  be  embarrasaed  by  the  decision  of  this  court  in  LeaviU  v. 
Palmer,  3  Id.  19.  That  decision  very  probably  proceeded  in  part  upon 
views  of  illegality,  and  its  consequences  as  afiecting  the  entire  transaction, 
somewhat  stronger  than  we  might  now  feel  inclined  to  sanction.  But  tho 
caaes  diffiar  widely.  If  they  did  not  differ,  we  might  be  led  to  believe  that 
principles  quite  familiar  had  aomehow  been  overlooked."  He  then  proceeds 
to  comment  at  length  upon  the  principal  caae,  and  to  point  oat  the  differences 
between  it  and  the  caae  at  bar. 

Equitt  wnj.  Relixvs  on  Qboitri>  or  Mibtakx  m  IsvrKxnaarr,  when:  Seo 

Newcomer  v.  KUm,  37  Am.  Dec  74;  WUUe  v.  Hendermm,  88  Id.  120;  Evartsy^ 

8trod^9  AdwCr,  Id.  744;  Juuai  v.  ToiOmmy  44  Id.  448;  Othwn  v.  Phdj»,  48  Id. 

133,  and  cases  cited  in  the  notes  thereto.    See,  particularly,  as  to  mistake  or 

ignonuifte  of  law  as  a  ground  of  relief  in  equity,  McNaughUn  v.  Partridge^  3S 

Id.  731;  J^vsrtev.  8trode*9  Adm*r,  Id.  744;  Trigg y.  Read,  42  Id.  447;  Jrtzan  v. 

Toulmin,  44  Id.  448,  and  cases  cited  in  the  notes  to  those  decisions.   In  FelUnoa  v. 

I  Hoermana^  4  Lans.  244,  it  is  held,  citing  the  principal  caae,  that  a  mistakoof 

I  law,  if  the  facts  are  known,  is  no  ground  for  equitable  relief  where  a  oon^ 

!  tsaot  was  fairly  made.    So,  in  Laaibert  v.  LeUmd,  2  Sweeny,  223,  and  in 
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Upton  ▼.  THbikoek,  13  Net  Bimk.  Beg.  11%,  177,  the  OMe  i»  oStai  to  ^b» 
point  that  eqw^  will  not  gcant  relief  on  the  ground  of  »  nktehe  of  law,  ea 
to  the  effeot  of  a  contract  or  writing.  If  the  inatmment  Is  drawn  preciaely 
M  intended,  the  oonrt  will  not  interfere  with  it:  Beers  v.  Hendrkhton,  6  Bobt. 
(N.  T.)  77.  The  equitable  jurisdiction  to  reform  an  instrument  does  not  ex- 
teod  to  an  altsnitiao  of  tiie  oantrsd,  bat  <»lj  to  oenfommig  it  to  what  waa 
actnally  agraod.  oa,  if»  by  mistake^  it  was  differently  drawn:  Cfmrnar  ▼.  Birdp 
67  Barbu  287.  £veo  in  a  direct  suit  for  that  purpose,  a  wzitleii  instnunent 
will  not  be  reformed  on  the  ground  of  mistake,  unless  the  mistake  is  clearly 
and  satisfactorily  psored,  and  is  mutual:  Ranuay  y.  JfcMUkm,  5  Abb.  K. 
a  S65|  aU  dtiii0  the  pckMipal  case. 


Blot  v.  Boioeau  &  Rxjboh. 

[SNairTaaK  (8  Gomrook),  78.] 

Faciob  Who  Bxoxivzs  Goods  under  Ikstbuctions  to  sell  for  not  less 
than  a  specified  price  can  not  sell  below  that  price  because  he  has  made 
advawffast  until  he  has  demanded  repayment  of  them  from  kis  prindpaL 

Facrtor  Who  WROHoruLLT  Sslls  Goods  of  his  principal  below  the  price 
limited  in  his  instructions  is  presumptively  liable  for  damages  as  if  the 
limited  price  were  the  true  value  of  the  goods;  but  evidenoe  that  the 
HTnitA<4  price  could  not  have  been  realized,  and  that  tha  market  value  at 
the  time  of  sale  and  after  was  less  than  that  price,  is  competent  to  re- 
duce the  recovery  to  such  market  value  with  interest 

Wtormu  pRoroirAL  is  Esttelrd  to  Highest  Mabxst  Value  down  to 
t3ie  time  of  tha  trial,  or  oaly  to  the  oommencenent  of  the  aotka  Isr  a 
WTongfol  sale  of  gpods  by  his  factor,  quare. 

Ebbob  to  the  New  YoA  saperior  oonrt  to  rmew  a  judgment 
Ibr  pbdntiff  in  asswmpaU.  The  declaiBrtion  showed  that  tiie 
plustiif,  Andnen  Blot,  a  mannfactnrer  in  France,  consigned 
goods  to  the  finn  of  Boiceau  k  Bnsch  (the  defendants,  who 
wece  co&musaion  merchants  in  New  York  city),  for  sale,  at  net 
piicea  atkast  equal  to  those  giyen  in  the  accompany ing*  inyoices; 
boi  that  delendants  had  wrongfully  sold  them  for  less,  and  de- 
TnMi^fl<^  damages.  The  plea  was  the  general  issue,  with  notice 
that  defendant  would  daim,  to  recoup  for  serrices  and  expenses 
in  wi^Tr^^  sales,  and  for  money  they  had  advanced  to  the  plaint- 
iff On  the  trial,  the  plaintiff's  counsel  put  in  evidence  a  series 
of  leites  relating  to  the  consignment  (the  substance  of  which 
is  given  in  the  opinion  of  Buggies,  J.),  which,  he  claimed  (and 
the  court  so  held),  amounted  to  instructioiis  from  the  plaintiff 
not  to  sell  below  iuToice  prices,  net.  These  letters  also  showed 
that  the  defendants  had  advanced  money  to  the  plaintiff  on  the 
oonsignmsnt,  but  did  not  show  that  he  had  requested  it,  or  that 
tb^  had  dflomided  repayment  before  selling.    A  motion  for 
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nonsnity  made  on  the  gToandy  among  otherSy  that  a  factor  who 
has  made  adyances  is  at  liberty  to  sell  in  the  ordinary  course  of 
business,  and  eyen  contraiy  to  instructions,  for  the  reimbuzse- 
ment  of  his  advances,  having  been  denied,  the  defendants  ofEered 
to  prove  that  they  made  prompt  and  earnest  efforts  to  sell  the 
goods  at  invoice  prices,  but  this  could  not  be  done;  that  the 
goods  would  have  depreciated  by  delay;  and  that  the  defend- 
ants at  length  sold  them  for  the  beet  prices  possible,  and  ac- 
counted to.  the  plaintiff  for  the  sum  realised.  The  presiding 
judge  excluded  this  evidence,  and  directed  a  verdict  for  plaintiff, 
subject  to  the  opinion  of  the  court;  and  the  court,  after  hearing 
argument,  directed  judgment  in  his  favor  ''  for  the  difference 
between  the  invoice  price,  adding  freight,  charges,  duties,  and 
commissions,  and  the  amount  which  the  defendants  have  paid 
and  advanced  to  the  plaintiff :*'  1  Sandf.  Ill;  and  defendants 
brought  error. 

Oriffin  and  Larocqwe^  attomeys,4ind  J.  W.  Cferard^ot  comiflel, 
for  plaintiffs  in  error,  the  factors. 

Henry  NicoU^  for  defendant  in  error,  the  principal. 

By  Oourt,  Buoolbs,  J.  The  letters  from  the  plaintiff  to  the 
defendants,  containing  invoices  of  the  goods  in  controversy  and 
instructions  in  relation  to  their  sale,  were  received  before  the 
defendants  made  any  advances  of  money  on  the  goods.  The 
goods  must  therefore  be  considered  as  received  and  held  by  the 
consignees  subject  to  such  instructions:  Brown  v.  llb{?ftm,  14 
Pet.  495.  The  goods  had  not  then  arrived,  and  the  advances 
were  made  upon  the  invoice  prices,  before  the  quality  and  value 
of  the  goods  had  been  ascertained  by  the  consignees;  and  it 
turned  out  that  the  sums  advanced  were  greater  than  the  actual 
value  of  the  goods  in  the  New  York  market,  but  there  is  no 
ground  for  supposing  that  the  goods  were  fraudulently  over- 
valued for  the  purpose  of  procuring  the  advance.  The  advance, 
although  it  may  have  been  expected,  vras  not  demanded  by  the 
consignor,  nor  its  amount  suggissted.  The  consignor  was  prob- 
ably  mistaken  with  respect  to  the  value  of  the  goods  in  this 
country.  The  consignees  being  therefore  boimd  by  the  instruc- 
tions, it  becomes  necessary  to  ascertain  what  they  were. 

In  the  letter  containing  the  first  invoice  of  three  cases  of 
goods,  the  plaintiff  Blot  wrote  to  the  defendants,  *'  We  mean  to 
get  back  at  least  the  principal  sum.  If  you  can  obtain  a  profit 
on  these  prices  it  will  give  me  much  pleasure.  Be  careful  to 
make  the  merchandise  bear  all  the  expenses  incurred  by  them. 
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as  well  for  ireight  as  for  duties.  I  desire  that  all  I  send  yoa 
should  be  sold  this  season.'*  This  letter  was  reoeiyed  on  thA 
eighteenth  of  July,  1844.  The  goods,  which  came  by  the  ship 
St.  Nicholas,  had  not  yet  aniyed. 

On  the  seoond  of  August,  and  before  the  arrival  of  that  ship, 
the  defendants  received  a  second  letter,  containing  an  invoice  of 
three  additional  cases  of  goods  amounting  to  five  thousand  four 
hundred  and  ninety-one  francs  and  forty-two  centimes.  In 
that  letter  the  plainti£f  says,  *'  You  vnll  please  credit  me  with 
that  amount  in  account,  and  sell  at  least  at  the  prices  invoiced, 
adding  thereto  the  expenses,  duties,  and  commissions.  For 
greater  clearness,  I  mean  to  get  back  on  this  account  the  same 
as  in  the  value  of  my  first  consignment,  which  I  now  confirm. 
It  is  also  my  wish  that  you  should  dispose  of  all  these  goods 
this  season.  I  do  not  like  to  have  goods  lying  over  from  one 
season  to  another." 

The  first  letter  does  not  contain  an  explicit  order  not  to  sell 
the  goods  for  less  than  the  invoice  prices  and  expenses.  The 
plaintiff  says  only,  **  we  mean  to  get  back  at  least  the  principal 
sum,"  desiring  in  the  same  letter  that  the  goods  should  be  sold 
that  season.  From  this  letter  the  consignees  might  well  have 
supposed  the  plaintiff's  intention  was  to  have  the  goods  sold  for 
the  specified  price,  if  they  could  be  sold  at  that  price  during 
the  season,  and  if  not,  that  they  should  be  sold  at  all  events. 
But  the  second  letter  contains  a  positive  direction  to  sell  at  least 
for  the  specified  prices;  and  although  in  the  same  letter  the  con* 
signer  says,  "  it  is  his  wish  "  that  the  goods  should  be  sold  that 
season,  he  gives  no  positive  order  to  that  effect.  The  defend- 
ants could  not  have  failed  to  understand  that  the  instructions 
contained  in  the  last  letter  would  have  protected  them  in  keep- 
ing the  goods  on  hand,  if  they  could  not  be  sold  at  the  invoice 
prices  with  the  expenses  added.  They  appear  to  have  so  under- 
stood the  directions;  for  in  their  letter  to  the  plaintiff,  dated 
thirtieth  of  August,  1845,  they  do  not  complain  of  any  obscurily 
in  their  instructions,  nor  do  they  pretend  that  they  were  author- 
ized by  their  tenor,  to  sell  for  the  prices  actually  obtained;  but 
they  undertake  to  justify  the  sales  on  the  ground,  that  having 
made  advances  on  the  consignments,  they  were  authorized  to  sell 
for  their  own  reimbursement,  although  at  less  than  the  specified 
prices.  In  this  they  were  mistaken.  Having  received  the  in- 
voices and  instructions  before  they  made  the  advances,  they  must 
be  deemed  to  have  assented  to  the  instructions;  and  were  bound 
by  them  until  after  having  found  that  the  goods  could  not  be, 
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sold  at  Hie  limited  prices,  and  after  due  notioe  and  lequest,  tbe 
eonBigiior  had  refased  or  Delected  to  xepaj  the  advances.  The 
defendants  were  therefore  liable  to  the  plaintiff  for  the  damagee 
consequent  upon  the  sale  without  autiiozily. 

The  question  then  arises.  By  what  rule  are  the  damages  to  be 
estimated?  The  plaintiff  claimed  to  recover  the  difference  be** 
tween  the  amount  of  the  inToices  with  ohacges  and  interest,  and 
the  net  proceeds  of  the  goods.  The  delendants  insist  that  the 
plaintiff  is  entitled  to  recover,  if  at  all,  only  aooording  to  the 
actual  Talue  of  the  goods  after  deducting  the  proceeds  and 
charges.  Prima  facie  the  iniroice  prices  with  the  charges  and 
interest  ought  to  be  regarded  as  the  actual  Taluoiand  if  no  other 
evidence  of  value  had  been  given  or  ofBirad,  the  plaintiff  should 
have  recovered,  according  to  his  daim:  Sievmm  v.  Low^  2  HiH 
(N.  T.),  132. 

But  the  defendants  proved  that  the  goods  were  faiiij  sold  at 
auction,  on  due  notice  vrith  the  usual  publicity,  and  that  they 
produced  full  auction  prices.  They  offered  to  prove  that. the 
goods  could  not  be  sold  at  private  sale  at  the  invoice  prices  after 
diligent  efforts  for  that  purpose;  that  the  goods  were  of  inferior 
quality,  not  worth  during  the  season  more  than  they  actually 
sold  for  at  auction;  and  that  they  were  likely  to  become  un&sh- 
ionable  and  unsalable  if  kept  over  to  another  season.  This 
evidence  was  excluded  by  the  court;  and  the  judge  charged  the 
jury  that  the  plaintiff  was  entitled  to  recover  the  diflisrence  be- 
tween the  invoice  prices  with  charges  and  interest  and  the  net 
proceeds.     Ezoeptione  were  taken  to  these  decisions. 

We  are  of  opinion  that  the  court  erred  in  excluding  the  en^ 
dence  of  actual  value  offered  by  the  delendants,  and  in  tiie  rule 
of  damages  stated  to  the  jury.  In  all  cases,  excepting  those  of 
vrillf ul  or  malicious  wrong,  the  recovery  should  be  such  as  to 
give  the  plaintiff  a  just  compensation  for  the  wrong  done  or  the 
right  withheld,  and  nothing  more^  This  rule  applies  as  well  to 
actions  brought  by  a  principal  against  his  agent  as  to  other  cases% 
Where,  in  the  action  against  tbe  agent,  the  breach  of  duty  is 
dear,  it  will,  in  the  absence  of  all  evidence  of  other  damage,  be 
presumed  that  the  party  has  sustained  a  nominal  damage*  But 
to  recover  more,  there  must  be  proof  of  real  loss,  or  actual  dam- 
age: Stoiy  on  Agency,  sec.  217  c.  It  is  a  good  defense  that 
the  misconduct  of  the  agent  has  been  followed  by  no  loss  or 
damage  to  the  principal,  for  then  the  rule  applies  that,  although 
it  is  a  wrong,  yet  it  is  without  any  damage,  and  to  maintain  an 
action  both  must  concur,  for  damnum  absque  injuria,  and  injuria 
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iifogue  damno,  are  in  genesal  equally  objeotiaos  to  anyxegoTeiy: 
Id. ,  sec.  236.  Assnming  aa  tme,  what  Uie  defendants  offered  to 
prove,  that  the  goods  in  question  sold  for  their  full  value,  the 
plaintiff  has  sustained  no  loss,  and  should  have  recovered 
nominal  damages  only.  If  this  verdict  should  be  upheld,  he 
will  recover  damages  without  having  sustained  injury,  and  be 
placed  in  better  condition  than  if  his  instructions  had  been 
obeyed. 

I  am  not  aware  that  any  considerations  of  public  policy  re- 
quire the  application  to  the  present  case,  of  a  rule  which  pro- 
duces such  a  result.  It  seems  to  have  been  thought  in  the 
court  below  that  if  the  consignor  were  not  allowed  to  recover 
according  to  this  rule,  it  would  render  his  instructions  nugatory, 
and  practically  annul  the  power  of  the  owner  of  property  to  fix 
a  price  below  which  it  should  not  be  sold.  But  if  the  proof 
offered  by  the  defendants  had  been  admitted,  the  plaintiff  would 
have  been  allowed  to  show  that  he  could  have  ^Id  the  goods  to 
better  advantage  by  reshipping  them  to  France  or  elsewhere, 
and  in  that  case  would  have  been  entitled  to  recover  accord- 
ingly. Or  if  the  market  price  of  such  goods  had  risen  after  the 
sale  made  by  the  defendants,  they  would  have  been  liable  to 
pay  according  to  such  increased  value.  A  factor  thus  selling 
goods  in  violation  of  his  instructions  takes  upon  himself  the 
hazard  of  loss  from  the  fluctuations  in  the  market  without  the 
possibility  of  gain;  and  this  is  practically  a  sufficient  security 
against  the  disobedience  of  his  principal's  order.  There  is  no 
need  of  subjecting  him  to  a  higher  penally. 

There  is  a  direct  adjudication  on  this  point  in  12  N.  H. 
239,  242,  in  the  case  of  Frothingham  v.  EtHnion.  Everton  de- 
livered a  quantity  of  wool  in  the  month  of  March,  to  be  sold 
at  not  less  than  twenty-four  cents  the  pound.  Frothingham 
made  advances.  The  price  of  wool  fell  soon  after  the  consign- 
ment, and  continued  to  fall  until  October,  when  Frothingham, 
without  calling  on  his  principal  to  refund  the  advances,  and 
without  notice  to  him,  sold  the  wool  at  fourteen  cents  the 
pound,  which  was  all  it  was  then  or  afterwards  worth.  It  was 
held,  in  an  able  opinion  delivered  by  Chief  Justice  Parker,  that 
the  measure  of  damages  was  the  amount  of  injury  sustained  by 
the  sale  contrary  to  the  orders  of  the  principal,  and  that  no 
actual  loss  appearing  to  have  been  sustained  by  the  wrongful 
act  of  the  factor,  the  principal  was  entitled  only  to  nominal 
damages.  The  present  case  should  be  governed  by  the  same 
principle. 
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The  •judgment  of  the  superior  court  shotdd  therefore  be  re- 
rersedy  and  a  new  trial  awarded. 

Bbokbon^  J.  (concnning).  The  consignees  had  no  right  to  sell 
the  goods  below  the  price  mentioned  in  their  instmctions  from 
the  consignor,  withont  first  calling  on  him  for  the  reimborsement 
of  their  advances.  As  no  snch  demand  was  made,  the  defendants 
are  liable  to  an  action,  and  must  pay  nominal  damages  at  the 
least.  In  settling  the  amount  of  damages  in  such  cases,  if  there  is 
no  proof  to  the  contraiy,  the  price  mentioned  in  the  instructions 
should,  I  think,  be  deemed  the  true  value  of  the  goods.  But 
the  consignor  would  be  at  liberty  to  enhance  the  damages  by 
proving  that  the  goods  were  worth  more  than  the  minimum 
price  which  he  had  put  upon  them;  and  I  see  no  reason  why  the 
consignees  should  not  be  allowed  to  reduce  the  damages,  by 
showing  that  the  goods  were  of  less  value  than  the  price  men- 
tioned in  the  instructions.  If  the  goods  were  sold  at  their  full 
value,  the  consignor  has  sustained  no  damage,  and  should 
recover  only  a  nominal  sum.  The  factor  should  be  required  to 
give  strong  proof  for '  the  purpose  of  showing  the  market  value 
to  be  less  than  the  instruction  price;  but  he  may,  I  think,  give 
the  proof  if  he  can.  Clearly  the  consignor  has  sustained  no 
damage  beyond  the  difference  between  the  actual  value  and  the 
price  obtained  on  the  sale;  and  I  see  no  ground  for  making  this 
case  an  exception  to  the  general  rule,  which  gives  the  injured 
party  compensation  for  the  pecuniary  loss  which  he  has  sus- 
tained, and  nothing  more.  In  Frothingham  v.  Everion,  12  N. 
H.  239,  the  court  held  that  the  measure  of  damages  in  cases  of 
this  kind  is  the  amount  of  injury  which  the  consignor  has  sus- 
tained by  selling  contraiy  to  orders;  and  if  there  has  been  no 
actual  loss,  he  will  only  be  entitled  to  nominal  damages.  I 
think  this  a  sound  rule;  and  am  not  aware  of  any  case  which 
holds  a  different  doctrine. 

It  is  said,  that  this  rule  of  damages  will  enable  factors  to  vio- 
late the  instructions  of  their  principals  with  impunity.  But  that 
is  a  mistake.  If  they  sell  below  the  instruction  price,  though 
at  the  then  market  value,  they  will  take  the  peril  of  a  rise  in  the 
value  of  the  goods  at  any  time  before  an  action  is  brought  for 
the  wrong;  and,  perhaps,  down  to  the  trial.  The  owner  has  a 
right  to  keep  his  goods  for  a  better  price;  and  if  the  market 
value  advances  after  the  wrongful  sale,  the  increased  price  will 
form  the  standard  for  ascertaining  his  loss,  which  the  factor, 
who  has  departed  from  instructions,  must  make  good. 

If  it  be  a  matter  of  any  moment  in  this  aotioU)  there  is  no 
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room  for  donbt  that  the  defendants,  though  thej  mistook  the 
law,  intended  to  act  in  entire  good  faith  towards  their  principals. 
And  if  the  evidence  which  they  o£Fered  had  been  receivedy  it 
would  have  appeared  that  the  plaintiff,  instead  of  suffering  loss, 
was  benefited  by  the  sale. 

When  the  consignment  is  of  articles  which  have  no  market 
talne,  sach,  for  example,  as  antique  paintings,  statues,  or  yases, 
the  rule  which  has  been  mentioned  will  not  apply.  In  this 
case,  the  goods  had  a  market  value,  which  could  easily  be  ascer- 
tained. 

I  am  of  opinion  that  the  court  erred  in  rejecting  evidence^ 
and  in  the  rule  which  it  gave  concerning  the  measure  of  dam* 
ages. 

Judgment  reversed. 

• 

Facxob  Siluko  Bxlow  Pbici  Namsd  xh  iHSTBUonovs  liable,  when  and 

when  not:  See  QecTQe  ▼.  MeNetU^  2Q  Am.  Bea  408.    See,  as  to  the  liability 

of  a  factor  aelling  on  credit  in  violation  of  instmctions,  BUm  ▼•  Arnold^  ^ 

Id.  467.    In  8coU  v.  Bogen,  4  Abb.  App.  Dec.  163,  in  an  opinion  of  Baloom, 

J.,  a  synopsis  of  which  is  given  in  the  note,  the  principal  case  is  cited  as  an 

anthority  for  the  position  that  an  offer  of  sale  made  by  a  factor  contrary  to 

instmctions  is  unauthorized,  and  not  binding  on  the  principal. 

Mkasubs  of  Damagbs  roa  Sals  bt  Factob  at  Lower  Piucb  than  that 
limited  in  his  instructions  is  the  actual  damage  or  loss  to  the  principal,  and 
not  the  difference  between  the  price  at  which  the  goods  were  in  fact  sold  and 
the  price  at  which  the  factor  was  instructed  to  sell:  Hinde  v.  Smith,  6  Lana 
406,  citing  the  principal  case.  See  also  Oeorge  v.  McNeUl,  26  Am.  0ea  49A. 
In  BonuUne  v.  Van  Allen,  26  N.  Y.  315,  it  is  held,  adopting  the  rule  suggested 
by  Bronson,  J.,  in  the  principal  case,  that  where  a  factor  sells  at  a  price  lees 
than  that  at  which  he  is  instructed  to  sell,  be  will  be  liable  for  any  increase 
in  the  market  price  down  to  the  time  of  trial,  or  at  least  to  the  commence- 
ment of  action,  and  the  same  rule  is  applied  to  a  case  of  wrongful  conversion 
of  shares  of  corporate  stock.  In  an  action  against  a  telegraph  company  for 
damages  resulting  from  an  incorrect  transmission  of  a  dispatch  sent  to  the 
plaintiff's  agent  at  Oswego,  Kew  York,  by  his  agent  at  Chicago,  whereby  the 
former  was  induced  to  purchase  and  ship  a  large  quantity  of  salt,  which  had 
not  been  in  fact  ordered,  and  the  salt  after  arrival  was  sold  at  a  loss,  the  dif- 
ference between  the  price  at  which  it  was  sold  and  the  market  price  at  the 
point  of  shipment,  together  with  the  expense  of  transportation,  allowing 
nothing  for  storage,  was  held  to  be  a  measure  of  damages  sufficiently  favor- 
able to  the  defendants:  Leonard  v.  New  York  etc  TeL  Co,,  41  N.  Y.  573,  cit- 
ing the  principal  case.  In  MUU  v.  Gould,  10  Jones  &  S.  123,  the  principal 
case  was  cited  to  the  point  that  nominal  danuu^  at  least  must  be  allowed 
for  a  breach  of  a  valid  contract.  See,  as  to  the  measure  of  damages  for  a 
wrongful  sale  of  stock  by  a  pledgee  thereof,  WiUon  v.  Little,  ante,  907,  and 
note. 

The  principal  case  is  cited  in  J)evendor/  v.  West,  42  Barb.  229,  to  the  gen- 
eral proposition  that  when  a  valid  contract  and  a  breach  aie  proved,  the 
plaintiff  is  entitled  at  least  to  nominal  damages. 
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Habbis  V.  Glabe. 

[SNbwT«bx(8  Oomrook),98.] 
Gift  nr  Vibw  of  Diath,  equally  with  a  gift  between  the  living,  reqniret 
for  validity  that  either  the  thing  to  be  given,  or  some  miffioient  means  of 
reducing  it  to  poesession,  ahonld  be  delivered  to  the  donee. 

^)]ULIT  DOBS    VOT  OrXBATB  A8  JOt  AsaiOinCBRT  VMtSL  AUMKUD,  althODgh 

drawn  for  a  specific  earn  and  agsinat  funds  of  tiM  dmwar  ia  the  hands  of 
the  drawee.  The  delivery  of  saeh  draft  anaroepted  is,  theiefore,  In- 
operative as  a  gift  in  view  of  death;  and  the  dxaft  can  not  be  enforced 
against  the  personal  representatives  of  the  drawer. 
Gifts  Causa  Mobtis  abs  hot  Favobxd,  but  are  against  the  policy  of  ibm 
law. 

Ebbob  to  the  supreme  court,  to  review  a  judgment  for  plaint- 
iff, against  executors,  on  a  draft  drawn  by  their  testator;  re- 
ported, 2  Barb.  94.    The  case  appears  from  the  opinion. 

B.  F,  Beafcrd^  attorney,  and  c/bfm  (7.  Spencer,  ol  eounsd,  for 
the  plaintiff  in  error,  the  donee. 

Charles  (yConor,  for  the  defendants  in  error,  the  exeoatars. 

By  Court,  Buoaus,  J.    Q3ie  plaintiff's  daim  is  founded  on  a 

bill  or  draft  in  these  words: 

*'  Messbb.  B.  Clabs  &  Co. 

''  Please  to  pay  Kancy  Hands  or  order^  thiri(y  thousand  dol- 
lars, and  place  the  same  to  my  aooount. 

"  New  Tork,  9th  July,  1844.  SmuCT  Bibtb. 

**  (Indorsed.)    Pay  to  the  order  of  Levi  Harris. 

"Kahct  Habbis.'' 

This  draft  was  made  at  New  Tork,  during  Sidney  Smith's  last 
illness,  and  was  intended  to  take  effect  only  in  case  of  his  death 
before  he  should  be  able  to  reach  the  residence  of  his  sister, 
Mrs.  Harris,  in  Chenango  county.  It  was  not  intended  nor  can 
it  be  supported  as  a  gift  inter  vivos;  and  the  question  is,  whether 
it  is  valid  as  a  donatio  mortis  causa  to  entitle  her  to  recover  the 
money  mentioned  in  it  against  the  representatives  of  the  drawer. 

If  the  draft  had  been  accepted  by  Clark  k  Co.,  the  drawees, 
before  or  after  the  death  of  Sidney  Smith,  the  drawer,  it  would 
have  operated  from  the  time  of  Smith's  death,  as  an  assignment 
to  Mrs.  Harris,  of  so  much  money  in  the  hands  of  Clark  k  Co., 
and  it  would  have  afforded  to  the  plaintiff  a  remedy  against 
that  firm.  In  that  case,  it  would  have  been  like  a  gift  of  a 
promissoxy  note,  or  other  chose  in  action  against  a  third  person; 
and  the  delivery  of  possession  would  have  been  sufficient  to 
make  the  gift  inalid,  because,  although  there  was  no  actual  de- 
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lively  of  the  money,  there  was  a  deliTezy  of  the  mea&s  of  ol^ 
taining  the  money.  Thus  far,  the  law  seems  to  be  settled  and 
understood  by  both  parties.  The  cases  cited  at  the  bar,  and 
the  able  and  learned  opinion  given  in  the  supreme  court,  leave 
no  doubt  on  this  point. 

But  the  defendant  insists  that  the  draft,  unaccepted,  did  not 
operate  as  an  appropriation  or  transfer  of  a  title  to  or  lien  upon 
the  money  in  the  hands  of  Clark  &  Co.,  the  drawers;  that  it 
afforded  to  the  plaintiff  no  remedy  legal  or  equitable  against 
them;  that  it  amounted  only  to  a  promise  by  Smith,  the  drawer, 
to  pay  in  case  Clark  &  Co.  should  fail  to  do  so;  that  the  gift  was 
therefore  imperfect  and  invalid  because  it  was  a  gift  of  a  prom* 
ise  to  pay  only,  without  consideration  and  without  delivery  of 
the  thing  given.    If  this  was  the  effect  of  the  draft,  the  case 
stands  on  the  same  footing,  as  if  the  donor  had  made  and  deliv- 
ered to  Mrs.  Harris  his  promissory  note,  as  a  voluntary  gift,  in 
expectation  of  death;  and  if  such  a  gift  is  valid,  the  plaintiff  is 
entitled  to  recover  in  the  present  case,  otherwise  not.     This 
question  was  presented  to  the  supreme  court,  in  the  case  of 
Wrighi  v.  Wright,  1  Cow.  598.    The  plaintiff  in  that  case,  brought 
his  action  on  such  a  note  against  the  executors  of  the  donor,  and 
had  a  verdict,  the  defendants  being  unable  to  prove  the  facts  on 
the  trial.     Soon  after  the  trial,  the  defendants  discovered  evi- 
dence of  the  &ct  that  the  note  was  a  gift  by  the  testator  during 
his  last  illness;  applied  to  the  circuit  judge  for  a  stay  of  pro- 
ceedings, in  order  to  move  for  a  new  trial,  which  the  circuit  judge 
refused;  the  defendants  apx>ealed  from  the  decision,  and  the 
ease  came  before  the  court  on  a  special  motion.    The  coiui,  in 
the  reported  opinion,  said  it  was  clearly  inferable  from  the  facts 
presented  in  the  affidavits,  that  the  note  was  a  donatio  catisa 
mortis,  and  in  that  respect  was  distinguished  from  the  case  of 
Firik  V.  Cox,  18  Johns.  145  [9  Am.  Dec.  191),  cited  by  the  de- 
fendant's counsel.    They  denied  the  motion  on  that  ground. 
From  the  manner  in  which  that  case  came  before  the  court,  it  is 
fairly  to  be  presumed,  that  the  point  on  which  the  case  turned 
was  not  argued  by  the  counsel  with  any  careful  preparation,  or 
examined  by  the  court  with  the  same  deliberation  as  if  the  ques- 
tion had  been  presented  on  a  bill  of  exceptions,  or  a  case  made. 
The  granting  of  new  trials  on  newly  discovered  evidence,  rests 
in  some  degree  in  the  discretion  of  the  court.    The  circuit  judge 
appears  to  have  denied  the  order  for  a  stay  of  proceedings,  on 
the  ground  that  the  defense  was  of  a  nature  not  to  be  favored, 
and  although  the  court  put  their  decision  on  the  gxound  that 
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the  note  was  Talid,  they  may  have  adopted  that  condusion  with 
less  caution  than  if  the  defense  had  been  of  a  different  character. 

Independent  of  authority,  my  own  judgment  would  have  led 
me  to  the  conclusion  which  the  supreme  court  in  that  case 
adopted.  In  natural  justice,  I  see  no  reason  why  he  who  freely 
and  deliberately  makes  his  note'  or  bond  to  another  for  the  pay- 
ment of  a  sum  of  money,  by  way  of  voluntary  gift,  should  not 
be  compelled  to  perform  his  engagement.  For,  although  the 
giTer  in  such  case  receives  nothing  in  return,  for  what  he  agrees 
to  give,  the  breach  of  his  promise  may,  by  creating  unfounded 
expectations,  cause  an  injury  to  the  donee,  which  never  would 
have  happened  if  the  promise  had  not  been  made.  But  upon  a 
careful  examination  of  the  previous  and  subsequent  cases,  I  am 
satisfied  that  a  voluntary  promissory  note  without  consideration 
is  not,  as  the  law  now  stands,  the  subject  of  a  valid  gift  by  the 
maker,  either  as  a  present  donation  or  as  a  gift  to  take  effect  at 
the  death  of  the  donor. 

Pearwn  v.  PeanoUy  7  Johns.  26,  was  an  action  of  awumpsfU 
on  a  promissory  note;  and  the  court  said  that  the  validity  of  the 
note  could  not  be  supported  on  the  ground  taken  at  the  trial,  of 
its  being  a  gift;  for  a  gift  is  not  consummate  and  perfect  until  a 
deliveiy  of  the  thing  promised,  and  until  then,  the  party  may 
revoke  his  promise.  A  promise  to  pay  money  as  a  gift,  is  no 
more  a  ground  of  action,  than  a  promise  to  deliver  a  chattel  as 
a  gift.  It  is  the  deliveiy  which  makes  the  gift  valid.  In  Firik 
T.  Cox^  18  Johns.  146  [9  Am.  Dec.  191],  a  father  gave  a  note  to 
his  son  for  one  thousand  dollars,  payable  in  sixty  days.  It  was 
a  gift  founded  on  the  consideration  of  natural  love  and  affection 
only.  After  the  father's  death,  the  son  brought  his  action  against 
his  father's  executors.  It  was  held  that  although  such  a  consid- 
eration is  sufficient  in  a  deed,  against  all  persons  except  cred- 
itors and  bona  fide  purchasers,  it  was  not  so  in  a  personal  action 
on  an  executory  contract,  and  the  plaintiff  on  that  ground  failed. 
This  was  regarded  as  an  intended  gift  inter  vivos.  The  same 
point  was  decided  in  EdUiday  v.  Atkinson,  5  Bam.  &  Cress.  501. 

Gifts,  however,  are  valid  without  consideration  or  actual  value 
paid  in  return.  But  there  must  be  delivery  of  possession.  The 
contract  must  have  been  executed.  The  thing  given  must  be 
put  into  the  hands  of  the  donee,  or  placed  within  his  power,  hj 
delivery  of  the  means  of  obtaining  it.  The  gift  of  the  maker's 
own  note  is  the  delivery  of  a  promise  only,  and  not  of  the  thing 
promised,  and  the  gift  therefore  fails.  Without  delivery,  the 
transaction  is  not  valid  as  an  executed  gift;  and  without  ooo* 
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sideration,  it  is  not  Talid  as  a  contract  to  be  ezecnted.  The 
decision  in  Wright  t.  Wright^  1  Cow.  598«  was  founded  on  a 
supposed  distinction  in  this  respect,  between  a  gift  inter  vivos 
and  a  donatio  mortis  causa.  But  there  appears  to  be  no  such 
distinction.  A  delivery  of  possession  is  indispensable  in  either 
case.  In  Noble  v.  SmUh,  2  Johns.  56  [8  Am.  Dec.  899],  Kent, 
0.  J.,  declares,  that  delivery  in  both  kinds  of  gifts  is  equally 
requisite,  on  grounds  of  public  policy  and  convenience,  and  to 
prevent  mistake  and  imposition.  Abbott,  C.  J.,  in  HoUiday  v. 
Aikinson,  which  was  the  case  of  a  gift  of  the  maker's  own  note, 
says  that  a  promissory  note  is  not  good  as  a  donatio  mortis  causa. 
In  McDoweU  v.  Murdoch,  1  Nott  &  M.  289  [9  Am.  Dec.  684], 
l£r.  Justice  Nott  declared,  that  after  examining  all  the  cases 
brought  to  the  view  of  the  court,  he  had  not  been  able  to  dis- 
cover any  foundation  for  the  distiction  made  between  a  donatio 
causa  mortis  aud  any  other  parol  gift  in  respect  to  the  necessily 
of  actual  delivery.  In  New  Hampshire,  Vermont,  Massachu« 
setts,  and  Connecticut,  it  has  been  expressly  decided  that  a 
gift  by  the  maker  of  his  own  promissory  note  can  not  be  sus- 
tained as  a  donatio  causa  mortis:  Copp  v.  Sawyer,  6  N.  H.  886; 
HoUey  v.  Adamjs,  16  Vt.  206  [43  Am.  Dec.  508];  Parish  v.  Stme, 
14  Pick.  198  [25  Am.  Dec.  878] ;  Baymond  v.  Sellich,  10  Conn. 
485.  And  in  Craig  v.  Craig,  3  Barb.  Ch.  116,  published  since 
the  argument  of  the  present  case,  the  late  Chancellor  Walworth 
concurs  in  overruling  the  case  of  Wright  v.  Wright.  So  for, 
therefore,  as  this  point  may  affect  the  question  in  controversy  in 
this  case,  it  must  be  regarded  as  settled  against  the  decision  in 
Wright  V.  Wright,  and  that  the  gift  of  the  draft  in  question  must 
fail,  if  it  is  to  be  enforced  only  as  an  executory  contract  against 
the  representatives  of  the  donor. 

A  donatio  mortis  causa  takes  effect  from  the  time  the  gift  is 
made,  but  it  is  revocable  during  the  life  of  the  donor.  If  not 
revoked  during  his  life,  the  title  of  the  donee  becomes  absolute 
at  his  death;  and  by  relation,  from  the  time  of  the  delivery:  1 
Williams  on  Executors,  552.  There  was  no  revocation  of  the 
gift  in  controversy  by  the  donor,  and  it  became  absolute  at  his 
death,  if  there  was  a  sufficient  delivery  of  the  thing  given  during 
his  life;  and  this  depends  on  the  question,  whether  the  draft 
without  acceptance  gave  to  Mrs.  Harris  a  remedy  against  Clark 
h  Co.,  either  in  law  or  equity,  to  recover  the  money.  In  other 
words,  did  the  draft  operate  as  an  assignment  or  appointment 
to  her  of  so  much  money  in  the  hands  of  Clark  &  Co.,  or  create 
a  lien  upon  it,  to  be  enforced  against  them?    If  so,  the  delivery 
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was  sufficient,  because  the  instrument  delivered  was  the  meesna 
by  which  the  money  could  be  obtained  from  a  third  person.  It 
is  on  this  reason  that  the  gift  of  a  bond  or  other  eyidence  of 
debt  due  from  a  third  person  is  valid:  SneUgrove  v.  Bailey,  8 
Atk.  214;  O&uiant  v.  Schuyler,  1  Paige,  816;  WeUs  v.  Utoker,  8 
Binn.  366;  Gardner  v.  Parker,  3  Mad.  184. 

The  draft  in  question  is  not  a  check  on  a  bank  or  on  a  banker, 
but  an  inland  bill  of  exchange.  One  of  the  characteristksB 
which  distinguish  a  check  from  a  bill  of  exchange  is  that  a 
check  is  always  drawn  on  a  bank  or  banker:  In  the  Mailer  of 
Brown,  2  Story,  502.  B.  Clark  &  Co.  were  the  late  partners  of 
Sidney  Smith,  but  they  do  not  appear  to  have  been  bankers. 
The  instrument  in  question  has  the  form  and  requisites  of  an 
inland  bill  of  exchange.  It  is  payable  absolutely  and  at  all 
events,  and  not  out  of  a  particular  fund,  to  the  order  of  Mrs. 
Harris,  and  is  indorsed  by  her.  It  is  not  necessary  for  the  pur- 
pose of  giving  it  the  character  of  a  bill  of  exchange  that  a  time 
should  be  specified  for  the  payment  of  the  money.  Bills  of  ex- 
change, foreign  or  inland,  may  be  drawn  payable  on  demand; 
and  a  bill  in  which  the  time  of  payment  is  not  expressly  speci- 
fied is,  by  implication  of  law,  payable  on  demand:  Story  on 
Bills,  sec.  50.  It  is  clearly  settled  that  no  action  at  law  will  lie 
in  favor  of  the  holder  of  a  bill  of  exchange  against  the  drawee 
unless  he  accepts  the  bill:  2  Story's  Eq.  Jur.  1043.  The  re- 
search of  the  counsel  for  the  plaintiff  has  not  enabled  me  to 
find  a  case  where  it  has  been  held  that  upon  a  negotiable  bill 
of  exchange  the  drawee  has  been  made  liable  in  equity  to  the 
holder  of  the  bill  without  his  acceptance  or  assent.  Such  an 
instrument  gives  to  the  holder  no  lien  upon  the  funds  in  the 
hands  of  the  drawee.  It  is  said  by  Mr.  Chitty,  in  the  first  page 
of  his  treatise  on  bills,  that  a  bill  of  exchange  operates  as  an 
assignment  to  the  holder  of  the  debt  due  from  the  drawee;  and 
the  same  observation  is  to  be  found  in  several  adjudged  cases. 
But  the  true  doctrine  will  be  found  stated  in  MdndeviUe  v. 
Welch,  5  Wheat.  286.  In  delivering  the  opinion  of  the  supreme 
court  of  the  United  States,  Mr.  Justice  Story,  in  that  case, 
observed,  that  it  had  been  said  "  that  a  bill  of  exchange  is  in 
theory  an  assignment  to  the  payee  of  a  debt  due  from  the 
drawee  to  the  drawer.  This  is  undoubtedly  true  when  the  bill 
has  been  accepted,  whether  it  be  drawn  on  general  funds,  or  a 
specific  fund,  and  whether  the  bill  be  in  its  own  nature  nego- 
tiable or  not;  for  in  such  case  the  acceptor,  by  his  assent,  binds 
and  appropriates  the  funds  for  the  use  of  the  payee.    But  where 


Dec.  1849.]  Habris  v.  Clark.  357 

an  order  is  drawn  on  a  g^ieral,  or  on  a  particular  fund  for  a 
part  only,  it  does  not  amount  to  an  assignment  of  that  part,  or 
give  a  lien  on  the  drawee,  imlese  he  consent  to  an  appropriation 
by  an  aocepianee  of  the  draft." 

In  Tieman  t.  Jackson,  5  Pet.  680,  an  attempt  was  made 
to  charge  the  drawee  of  a  bill  of  exchange  with  the  payment  of 
its  amount  after  it  had  been  protested  and  dishonored.  The 
oiroamstaDces  were  special.  On  the  day  of  the  date  of  the  bill, 
the  drawer  assigned  to  the  drawee  for  the  payment  of  this  bill 
and  others  the  proceeds  of  a  shipment  of  tobacco,  then  on  its 
way,  and  consigned  to  the  drawee,  which  the  drawee  afterwards 
received  and  converted  into  cash.  But  the  drawee  being  a 
creditor  of  the  drawer  of  the  bill,  had  the  property  attached  and 
sold,  and  instead  of  paying  the  bill  applied  the  proceeds  to  his 
own  use.  It  was  held  that  the  plaintiff  was  not  entitled  to 
recover.  The  bill  was  drawn  by  Fletcher  upon  Tieman  in 
favor  of  Johnson,  and  the  ground  of  the  decision  was  that, 
although  Tieman  was  accountable  to  Fletcher  for  the  proceeds 
of  the  cargo,  Fletcher  could  not  make  him  the  debtor  of  John- 
son, without  his  own  consent.  There  was  in  that  case,  not 
only  a  bill  of  exchange,  but  an  express  assignment  of  the  fund 
besides;  and  yet  it  was  held  that  the  action  would  not  lie  in 
&vor  of  the  assignee  without  a  promise  by  the  debtor  to  pay 
him  instead  of  the  original  creditor.  An  attempt  was  made  also 
in  Luff  V.  Pope,  to  recover  against  the  drawee  of  a  bill  of  ex- 
change without  acceptance,  on  the  ground,  substantially,  that 
the  instrument  was  not  a  bill  of  exchange,  but  intended  as  an 
order  on  a  special  fund;  but  the  attempt  failed.  The  instru- 
ment was  in  form  a  bill  of  exchange.  And  Mr.  Justice  Bron- 
son,  in  the  opinion  of  the  court,  says:  ''  It  would  be  enough  to 
say  that  a  written  instrument  which  is  perfectly  plain  and  ex- 
plicit on  its  face  can  not  be  changed  into  something  else  by 
any  inquiry  into  extrinsic  facts.  It  must  speak  for  itself."  He 
further  said  that  the  debt  due  from  the  drawee  to  the  drawer  of 
the  bill  was  a  chose  in  action  which  could  not  be  transferred  so 
as  to  give  the  assignee  the  right  to  sue  in  his  own  name,  except 
in  the  form  of  an  accepted  bill  of  exchange. 

These  were  actions  at  law;  but  it  is  said  that  a  different  rule 
jirevails  in  equity,  and  we  are  referred  to  2  Story's  Equity,  sec. 
1044,  to  show  that  the  holder  of  a  bill  of  exchange  has  an  equi- 
table lien  on  the  funds  in  the  hands  of  the  drawee,  which  may 
be  enforced  against  him  without  his  acceptance  or  assent.  This 
is  undoubtedly  true  with  respect  to  drafts  on  a  special  fund, 
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wliich  are  not  bills  of  exchange;  and  it  will  be  found  on  a  care- 
ftd  reading  of  the  section  referred  to,  and  of  the  cases  quoted 
in  the  notes,  that  the  commentator  is  speaking  of  orders  to  pay 
oyer  particular  debts,  and  drafts  on  particular  funds,  and  not  of 
bills  of  exchange  proper.  The  cases  cited  on  the  aigument  are 
of  the  same  description  excepting  a  few  mere  dicta.  In  Peyton 
T.  HaUett,!  Cai.  363,  the  point  arose  on  an  order  bjthe  plaintiil 
to  pay  White,  a  witness,  a  certain  sum  out  of  the  money  to  be 
recovered  in  that  suit.  Cutis  ▼.  Perhins,  12  Mass.  206,  was  the 
case  of  a  draft  made  by  Abbott,  the  owner  and  master  of  a  ship, 
payable  out  of  certain  freight  and  primage  due  him  from  the 
defendant.  The  draft  was  accepted  and  paid  by  the  defendant. 
Afterwards  the  administrator  of  the  drawer  brought  an  action 
for  the  freight.  The  draft  was  held  to  be  an  assignment  of  Ab- 
bott's claim  for  the  freight.  Bow  v.  DawBon,  1  Yes.  881,  was 
the  case  of  a  draft  made  by  Gibson,  for  certain  sums  payable  out 
of  certain  moneys  due  him  from  the  exchequer.  In  YeaiesY. 
Oroves,  1  Yes.  jun.  281,  the  first  observation  of  the  lord  chancellor 
in  giving  his  opinion  is,  "  the  order  was  not  a  bill  of  exchange  be- 
ing payable  out  of  a  particular  fund."  Lett  v.  Morris ,  4  Sim. 
607,  was  the  case  of  a  draft  payable  out  of  moneys  due  on  a 
building  contract.  In  Weston  v.  Barker,  12  Johns.  276  [7  Am. 
Dec.  319],  there  was  an  assignment  of  certain  policies  of  insur- 
ance in  trust  to  hold  the  balance  of  money  payable  thereon, 
subject  to  the  order  of  the  assignor.  The  trust  was  accepted  in 
writing,  and  the  assignor  ordered  the  trustee  to  account  for  the 
balance  to  the  plaintiff.  It  was  not  the  case  of  a  bill  of  ex- 
change. Clarke  v.  Adair,  cited  in  Master  v.  Miller,  4  T.  B. 
843,  was  the  draft  by  an  officer  on  the  agent  of  his  regiment, 
payable  out  of  the  first  money  which  should  become  due  to  him 
for  arrears. 

These  cases  establish  the  rule  that  a  draft  payable  out  of  a 
particular  fund  operates  as  an  assignment  pro  tanto  to  the 
drawee;  that  an  accepted  bill  of  exchange  operates  in  the  same 
way;  but  none  of  them  go  the  extent  of  giving  that  effect  to  a 
bill  not  accepted.  The  only  case  I  have  been  able  to  find,  favor- 
ing a  different  doctrine,  is  that  of  Corser  v.  Craig,  1  Wash.  0. 
C.  424,  concerning  which  it  is  only  necessaiy  to  say,  that  so  far 
as  it  might  affect  the  question  now  in  hand,  it  is  overruled  by 
the  case  of  MandeviUe  v.  Welch,  heretofore  referred  t(»;  and  the 
principle  appears  to  be  firmly  established  that  a  bill  of  exchange 
does  not  of  itself  give  to  the  holder  either  at  law  or  in  equity  a 
lien  upon  the  funds  of  the  creditor  in  the  hands  of  the  debtor, 
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until  after  acceptance  by  the  latter.  A  different  rule  would  be 
inconyenient  and  dangerous,  because  it  would  enable  the  cred« 
itor,  by  drawing  bills,  to  entangle  his  debtor  in  litigation  with 
a  stranger  (and  not  only  with  one,  but  with  any  number  of 
strangers),  in  regard  to  the  accounts  and  transactions  between 
him  and  his  creditor. 

The  authority  on  which  the  plaintiff's  counsel  mainly  relied, 
upon  the  argument,  was  the  case  of  Latoson  y.  Lawson,  1  P. 
Wms.  441.  In  that  case  the  testator  on  his  death-bed  drew  a 
bill  upon  his  goldsmith  to  pay  one  thousand  pounds  to  his  wife, 
and  declared  in  a  note  in  his  own  handwriting  on  the  bill  that 
the  money  was  to  buy  her  mourning  and  to  maintain  her  until 
her  jointure  should  become  due:  See  Ibte  v.  HUbert,  2  Yes.  jun. 
120.  The  master  of  the  rolls  held  the  gift  yalid  as  a  donatio  causa 
mortis,  and  to  operate  as  an  appointment;  and  he  further  said 
that  being  for  mourning,  it  might  operate  like  a  direction  given 
for  his  funeral,  which  ought  to  be  obserred,  although  not  in  his 
will.  Lord  Loughborough  afterwards,  in  Ihte  t.  HUbert,  2  Yes. 
jun.  121,  says  that  the  decision  in  Lawson  v.  Lawson  was  right, 
but  that  the  report  in  Peere  Williams  is  inaccurate,  and  does 
not  show  the  ratio  decidendi;  and  that  ''  taking  the  whole  will 
together,  it  is  an  appointment  of  the  money  in  the  banker's  hands 
to  the  extent  of  one  thousand  pounds  for  the  particular  pur- 
pose expressed  in  a  written  appointment,  which  is  a  purpose  that 
necessarily  supposes  death.  Therefore  that  case  is  perfecUy 
well  decided."  The  obscurity  in  regard  to  the  true  reason  of 
the  decision,  is  not  perhaps  entirely  removed  by  the  observa- 
tions of  Lord  Loughborough.  If  by  the  word  "  appointment" 
is  meant  a  direction  which  the  executors  were  to  carry  into  effect, 
then  the  paper  was  testamentary. 

But  the  master  of  the  rolls  could  not  have  regarded  it  in  that 
light,  for  he  did  not  require  the  paper  to  be  proved  in  the  ec- 
cle»astical  court.  In  this  state  it  would  be  a  palpable  violation 
of  the  statute  concerning  wills,  to  hold  the  gift  valid  on  the 
ground  of  its  being  testamentary  in  its  nature.  But  if  an  ''  ap- 
pointment" meant  an  appropriation  of  the  money  to  a  specific 
purpose  for  the  benefit  of  the  wife,  then  it  was  in  effect  an  as- 
signment or  transfer  to  her  for  that  purpose,  and  that  is  the 
sense  in  which  I  understand  the  word  to  have  been  used.  It 
was  so  understood  by  Chancellor  Walworth  in  Craig  v.  Craig, 
8  Barb.  Ch.  118.  And  yet  Lord  Loughborough,  in  Tate  v.  Ml* 
lnTt,  says,  "But  upon  that  decision,  Lawson  v.  Lawson,  I  can 
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not  saj  that  in  all  events  dramng  a  cash  note  npon  a  banker  is 
an  appointment  of  the  money  in  his  hands/' 

The  report  of  the  case  in  Peere  Williams  is  obscare  in  another 
respect.  It  does  not  show  who  was  the  plaintiff  nor  who  were 
defendants.  But  it  is  to  ()e  gathered  from  Lord  Loughborough's 
statement  of  the  case,  from  the  register's  book,  that  the  bill  was 
filed  by  the  executors  against  the  wife  and  the  banker.  The 
object  of  the  bill,  therefore,  must  have  been  to  restrain  the 
banker  from  paying  the  money  to  the  wife  upon  the  draft.  It 
was  not  therefore  a  bill  by  the  wife  to  enforce  the  performance 
and  completion  of  the  gift,  in  which  case  the  decision  might 
well  have  been  against  the  donee  on  the  established  principle 
that  a  court  of  equity  will  not  lend  its  aid  to  give  effect  to  an 
imperfect  voluntaiy  conyeyanoe.  But  it  was  a  suit  for  the 
purpose  of  stopping  the  payment  by  the  banker  of  money  in 
his  hands  which  had  been  ''appointed,"  appropriated,  or  as- 
signed to  the  wife,  and  which  was  abobt  to  pass  into  her  hands 
without  the  aid  of  any  legal  proceeding.  In  such  a  case  a  court 
of  equity  might  justly  refuse  to  interfere  either  for  the  purpose 
of  restraining  or  of  enforcing  the  completion  of  an  imperfectly 
executed  gift. 

But  assuming  that  the  judgment  in  Lawson  t.  Lawson  was 
founded  on  the  principle  that  the  draft  in  that  case  operated  as 
an  immediate  assignment  of  so  much  of  the  testator's  funds  in 
the  hands  of  his  banker,  and  as  a  delivery  of  the  money,  the 
decision  does  not  support  the  plaintiff's  claim  which,  on  the 
evidence  in  the  case,  appears  tu  be  founded  on  an  unaccepted 
bill  of  exchange,  and  not  on  a  check  on  a  banker,  as  in  the  case 
last  cited.  The  former  instrument  is  clearly  not  an  assignment 
of  the  fund  in  the  hands  of  the  drawee  so  as  to  create  a  lien 
upon  it  in  favor  of  the  holder;  while  a  check  on  a  bank  is  said 
in  many  cases  to  operate  as  a  transfer  from  the  time  of  its  pre- 
sentment or  notice  to  the  bank.  There  are  plausible,  if  not 
solid,  reasons  for  this  distinction,  arising  out  of  the  course  of 
business  and  the  mutual  imderstanding  between  banks  and 
their  customers.  The  customer  deposits  his  money  in  a  bank 
for  safe  keeping,  with  the  imderstanding  that  he  may  draw  by 
checks  in  such  sums,  and  at  such  times,  as  may  suit  his  con- 
venience. The  bank  or  banker  receives  it  on  that  condition, 
and  undertakes  to  keep  the  amount  and  pay  the  money  accord- 
ingly. Checks  are  used  and  treated  as  cash,  and  by  the  course 
of  business  they  are  paid  by  the  bank  or  banker  on  whom  they 
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are  drawn,  with  the  same  punctuality  and  certainly  as  If  the 
deposits  were  specifically  the  money  of  the  customers.  Checks 
are  therefore  practically  equiyalent  to  a  transfer  of  so  much  of 
the  fund  deposited. 

Bills  of  exchange  on  persons  of  other  occupations  are  not  al- 
ways paid  or  expected  to  be  paid  with  the  same  precision  or 
punctuality.  There  may  be  more  uncertainty  with  respect  to 
the  amount  of  fund?  in  the  hands  of  the  drawee:  the  funds  may 
not  be  in  cash  or  convertible  immediately  into  cash.  Bills  are 
usually  drawn  at  longer  time,  and  are  frequently  taken  more 
on  the  general  credit  of  the  drawer,  and  with  less  certainty  of 
acceptance  and  payment  by  the  drawee,  than  checks  on  a  bank 
or  banker,  where  the  credit  is  founded  on  actual  cash  in  deposit. 
There  is  moreover  no  such  obligation,  on  the  part  of  debtors  in 
general,  as  in  the  case  of  banks  and  bankers,  to  pay  their  debts 
in  parcels,  and  in  such  sums,  and  at  such  times  upon  such  drafts 
as  may  suit  the  convenience  of  their  creditors. 

But  whether  a  bank  check  operates  in  favor  of  the  holder  as 
an  assignment  of  the  fund,  so  as  to  give  him  a  remedy  against 
the  drawee,  who  refuses  to  accept  or  pay,  is  perhaps  yet  unset- 
tled: See  In  the  matter  of  Brown y  a  bankrupt ^  2  Story,  516; 
Dyhers  v.  The  Leather  Manvf.  Bank,  11  Paige,  617.  And  it  is 
not  necessary  to  determine  it  with  a  view  to  the  case  under  con- 
sideration. We  have  already  seen  that  the  plaintiff  has  no  rem- 
edy, legal  or  equitable,  upon  his  bill  of  exchange  against  the 
drawer:  and  that  as  against  the  representatives  of  the  drawer  it 
is  without  consideration. 

Assuming,  as  we  must  in  this  case,  that  the  draft  is  genuine, 
there  is  no  doubt  of  the  intention  of  Mr.  Smith  to  give  the 
money  in  question  to  his  sister — and  I  come  to  a  conclusion 
against  her  right  with  reluctance — a  reluctance  qualified,  how- 
ever, by  the  belief  that  the  clear  policy  of  the  law  is  against  the 
encouragement  of  gifts  of  this  nature.  They  are  essentially 
testamentary;  they  are  to  take  effect  only  in  case  of  the  testator's 
death,  and  they  are  revocable  during  his  life.  The  same  con- 
siderations of  prudence  and  caution  which  induced  the  legisla- 
ture to  require  wills  of  personal  estate  to  be  executed,  published, 
and  attested  with  great  formality,  would  seem  to  forbid  these 
informal  dispositions  of  property  in  expectation  of  death.  The 
temptation  to  fraud  and  imposition  in  regard  to  these  gifts  is 
as  powerful  and  as  dangerous  as  in  the  case  of  wills,  and  yet 
has  been  left  unchecked  and  unregulated  by  statute:  and  they 
o^ght  not  to  be  tolerated  by  the  courts,  unless  they  are  attended 
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by  all  ihe  requisites  which  the  common  law  prescribes  to  giTB 
them  yalidily. 

Jewbtt,  C.  J.,  and  Oabddieb  and  Hott,  JJ.,  oononrred. 

Cadt,  SHAiiKLAia),  and  Stboko,  JJ.,  were  for  reyersal. 

Judgment  affirmed. 

G1TT8  Cattba  Mobtis,  Vauditt  of,  nr  GnrxBAL:  See  HoQep  ▼.  Adamt^ 
42  Am.  Dec.  608,  and  note  referring  to  prior  caoes  in  thu  series:  Brovm  y. 
Brown,  40  Id.  328.  That  the  policy  of  the  law  is  against  such  gifts  is  a 
point  to  which  the  principal  case  is  cited  in  DelinoUe  v.  Taiylor,  1  Redf.  423; 
Kenney  v.  Public  AdnUnitinUarf  2  Bradf.  321.  Bat  if  sach  a  gift  is  perfected 
by  deUyery  daring  the  donor's  life,  it  is  good:  fVUliama  y.  FUeh,  18  N.  7. 
•548,  citing  the  principal  case.     See  also  cases  cited  posi,  ander  **  Delivery.** 

Gifts  of  Notes  and  Other  Chosss  in  Action  Causa  Mostis:  See 
Bradley  y.  Hunt^  23  Am.  Dec.  597,  and  the  note  thereto,  discassing  this  sub- 
ject; Orooer  v.  Orover,  35  Id.  319;  Brown  v.  Brown,  46  Id.  328,  and  citations 
in  the  notes  thereto.  That  the  note  of  a  third  person  may  be  so  given,  sea 
FvUon  V.  FuUon,  48  Barb.  592,  and  Pet^fidd  v.  Thayer,  2  K  D.  Smith,  309, 
citing  the  principal  case. 

Gift  of  Donor's  Own  Note  not  Valid  as  Donatio  Causa  Mortis: 
See  HoUey  v.  Adanu,  42  Am.  Dec.  608,  and  note.  The  same  doctrine  is  laid 
down,  citing  the  principal  case,  in  Pmfiekl  v.  Thayer,  2  E.  D.  Smith,  309; 
Howland  v.  Fort  Edward  Paper  M'dl  Co.,  8  How.  Pr.  511;  WhUakerY,  Whit- 
aher,  52  N.  Y.  373.  In  Brock  v.  Barnes,  40  Barb.  531,  it  is  held,  upon  the 
same  principle,  that  an  instrument  giving  an  annnity  is  not  a  valid  gift. 

Delivery  is  Essential  to  VAUDrrr  of  Gift  Causa  Mortis  or  inter 
vivos.  See  on  this  point,  and  also  as  to  what  is  a  sufficient  delivery.  Noble  y. 
SmUh,  3  Am.  Dec.  399;  Bullock  v.  Tinnen,  6  Id.  562;  Beid  v.  CoUock,  9  Id. 
729;  McDowell  v.  Murdoch,  Id.  684;  Blake  v.  Jones,  21  Id.  530;  Priesterr. 
Priester,  23  Id.  191;  Bradley  v.  Hunt,  Id.  597;  Qilmore  v.  Whitetides^  31  Id. 
663;  Hall  v.  Howard*s  AdnCrs,  33  Id.  115;  Bomeman  v.  SidUnger,  Id.  627; 
Shns  V.  Sims,  Id.  293;  In  re  CampbelTs  Eetaie,  47  Id.  503.  That  such  de- 
livery is  necessary  to  consummate  a  gift,  whatever  may  be  the  subject  or 
nature  or  purpose  of  it,  is  held,  citing  the  principal  case,  in  Oeary  v.  Page,  9 
Bosw.  298;  Hunter y.  Hunter,  19  Barb.  636;  AlLenY.  Cowan,  28 Id.  101;  Brink 
v.  GovM,  7  Lans.  427;  Phelps'  Ex'rv,  Pond,  23  N.  Y.  78;  Basket  v.  HasseU, 
107  U.  S.  612.  A  mere  promise  to  give  is  not  enough:  Oeary  v.  Page,  9  Bosw. 
298;  Phelps*  ExW  v.  P(md,  23  N,  Y.  78.  This  is  the  ground  upon  which  a 
gift  of  the  donor's  own  note  can  never  be  valid.  It  is  the  gift  of  a  mere 
promise.  The  thing  given  must  be  placed  absolutely  in  the  donee's  control: 
Curry  v.  Powers,  70  N.  Y.  215.  But  a  written  assignment  is  not  essential 
whether  the  thing  given  is  a  chose  in  action  or  not:  Pierce  v.  Boaton  Savings 
Bankf  129  Mass.  431;  especially  in  the  case  of  a  gift  causa  mortis:  Johnson  y. 
Spies,  5  Hun,  470.  A  gift  of  a  depositor's  bank-book  without  an  assignment 
is  a  good  gift  of  the  deposit:  Pierce  v.  Boston  Savings  Bank,  129  Mass.  431. 
That  an  assignment  is  not  essential,  see  also  Orover  v.  Orover,  35  Am.  I>e& 
319;  Brown  v.  Brown,  46  Id.  328.  And  generally,  whatever  is  sufficient  te 
place  the  thing  or  fund  given  under  the  donee's  control,  so  that  nothing  further 
is  necessary  on  the  part  of  the  donor  to  give  possession,  is  enough:  FuUom 
V.  FvUon,  48  Barb.  592.    An  assignment  of  bank  stock,  reserving  the  right  to 
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the  aangnor  to  oollaot  the  dividenda  for  life,  is  held,  in  Chwqford  v.  Doa^  6 
Hon,  510,  to  be  a  good  gift. 

Dbaft  as  Assiokmsnt. — In  Qibwn  v.  Coohe^  32  Am.  Deo.  194,  it  is  held 
that  a  draft  by  a  creditor  upon  his  debtor  for  the  whole  debt  is  a  valid  as- 
signment of  it,  bnt  that  a  draft  for  part  of  it  is  not  a  good  assignment  unless 
assented  to  by  the  debtor.  In  Ptiyne  v.  Mayor  etc  qfMobUtt  37  Id.  744,  it 
is  held  that  an  acceptance  by  the  payor  is  not  essential  to  an  assignment  of  « 
claim.  That  an  unaccepted  bill  or  draft  not  drawn  upon  a  particular  fund  is 
Bot  a  valid  aasignment)  and  creates  no  liability  upon  the  drawee,  and  no  lien 
in  favor  of  the  payee  at  law  or  in  equity,  is  held,  citing  the  principal  case,  in 
LuM  V.  J?!inibq/'^or^ America,  49 Barb.  229;  HoUy.  i?t(^a&>,  2  Abb.  App. 
Deo.  307;  &  C,  1  Keyes,  199;  WnUer  y.  Drwy,  5  N.  Y.  530;  Ohaijpmom  v. 
WUie^  6  Id.  416;  AUomty  Oeneral  v.  Continenial  Life  Ine.  Oo.^  71  Id.  830; 
Bandolph  v.  C7aiifty,  II  Nat.  Bank.  R^.  301,  303.  So  in  the  case  of  a  oheokx 
.^ina  NaUonal  Bank  v.  Fourth  NaiUmal  Baink^  46  N.  Y.  87;  Duncan  v. 
Berlin,  60  Id.  153.  But  when  a  draft  is  drawn  on  a  partienlar  fund  speoifiedp 
it  is  a  good  equitable  assignment  even  without  acoeptanoe:  SkuUhunrtk  v. 
Brvee,  7  Bobt  (K.  Y.)  162;  Alger  v.  ScoU,  54  K.  Y.  16,  iwBarl,  a,  dis- 
ssnting;  Mwnger  y.  Aftomum,  61  Id.  26& 
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State  v.  Hildbexh. 

[9  lBSDXLL*i  Law,  499.J 
UrOir  THB  SUFFOSITION  OF  THS  TrUTH  OF  THE  FACTS  AS  BBDVO  AOEEKD  OB 

FoiTKD  by  the  jury,  in  a  proBecatioii  for  homicide,  it  is  the  proyince  and 
the  dnty  of  the  court  to  inform  the  jury  what  the  degree  of  the  homicide  is. 

Whethsb  thxre  was  Express  Malice  on  Part  of  Accused,  in  case  of  a 
homicide,  is  a  question  of  fact  to  be  determined  by  the  jury.  And 
whether  or  not  previous  malice  on  his  part  continued  up  to  the  time  of 
the  killing  is  not  a  fact  to  be  proved  by  witnesses,  but  an  inference  to 
be  drawn  by  the  jury. 

Law  Presumes  Malice  from  Fact  of  Homicide,  and  matter  of  eztenuatioo 
must  arise  out  of  the  evidence  of  the  killing  itself,  or  must  be  otherwise 
proved  by  the  accused. 

Where  Two  Persons  Ekoaoe  in  Sudden  Combat,  and  after  they  beoome 
heated  thereby,  one  of  them  seizes  a  deadly  weapon,  or  uses  one  in  his 
hands,  having  no  intention  to  use  it  when  the  combat  commenced,  and 
slays  his  adversary,  his  ofifense  is  manslaughter  only.  But  where  ao 
armed  man  attacks  a  feeble  unarmed  man,  who  seeks  to  avoid  tha  con- 
flict, and  gives  a  mortal  blow  with  a  weapon  prepared  beforehand,  he  is 
guUty  of  murder. 

Court  in  Which  Trial  Takes  Place  is  the  Proper  One  to  Judge  of  th* 
truth  or  sufficiency  of  the  causes  assigned  for  a  motion  for  a  continuance 
or  removal  of  a  triaL 

IimioTMEDT  for  murder.  The  prisoner,  at  whose  instance  the 
place  of  trial  had  once  been  removed »  applied  for  a  second  re- 
moval, on  his  affidavit,  which  stated  certain  matters  which  led 
him  to  believe  that  he  could  not  have  a  fair  trial.  The  court 
refused  this  motion,  and  also  a  motion  for  a  continuance  on 
account  of  the  absence  of  witnesses.  Upon  the  evidence  intro- 
duced on  the  trial,  the  prisoner's  counsel  asked  the  court  to 
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instruct  the  juiy  that  it  was  a  case  of  mutual  comhat,  in  which  the 
offense  was  extenuated  from  murder  to  manslaughter.  This  the 
court  refused  to  do,  but  instructed  them  that  if  two  persons  en* 
gage  in  a  sudden  combat,  and  after  they  have  become  heated 
by  the  combat,  one  of  them  seizes  a  deadly  weapon,  or  uses  one 
in  his  hands,  having  no  intention  to  use  it  when  the  combat 
commenced,  and  slay  his  adyersaiy,  it  is  but  manslaughter. 
The  juiy  convicted  the  defendant  of  murder,  and  he  appealed* 

AUamey  general,  for  the  state. 

No  counsel  for  the  defendant. 

By  Court,  'Ruffis,  C.  J.  The  court  finds  no  error  in  Obe 
record.  It  is  the  undoubted  provioGe  and  duty  of  the  court  to 
inform  the  jury,  upon  the  supposition  of  the  truth  of  facts,  as 
being  agreed  or  found  by  the  juiy,  what  the  degree  of  the 
homicide  is:  Fost.  255;  Stale  y.  Walker,  Term  (N.  0.),  231.  If 
it  were  not  so,  there  would  be  no  rule  of  law  by  which  a  killing 
could  be  determined  to  be  murder,  but  the  whole  matter  of 
malice  or  alleviation  would  fall  to  the  discretion  and  decision  of 
the  jurors  in  each  particular  case,  and  there  would  be  no  mode 
of  reviewing  it,  so  as  to  reverse  the  decision,  though  erroneous. 
There  could  be  no  tyranny  more  grievous  than  that  of  leaving 
the  citizen  to  the  prejudices  of  jurors,  or  the  discretion  of  judges^ 
as  to  what  ought  to  be  deemed  an  offense  which  should,  or  should 
not,  deprive  him  of  his  life.  The  only  security  for  the  accused 
IB  for  the  law  to  define,  a  priori,  what  shall  constitute  a  crime, 
and,  in  the  case  of  capital  punishment,  when  it  shall  be  inflicted. 
It  is  one  of  the  praises  of  our  law,  that  such  have  always  been 
its  provisions.  The  presiding  judge,  therefore,  did  not  tran- 
scend his  power,  but  performed  simply  his  duty,  in  directing  the 
juiy  upon  the  point  whether  the  killing  here  amounted  to  murder 
or  manslaughter,  taking  the  facts  to  be  as  deposed  to  by  the 
witnesses.  The  truth  of  the  evidence,  as  far  as  appears,  was  not 
indeed  contested  on  the  part  of  the  prisoner.  On  the  contraiy, 
he  assumed  it  to  be  true,  when  he  prayed  an  instruction  upon 
it,  in  general  terms,  that  this  was  one  of  those  cases  of  mutual 
•combat  in  which  the  law  holds  a  killing  to  be  but  manslaughter. 
The  only  question,  then,  is,  whether  the  court  ought  to  have 
given  the  instruction  asked,  or  whether  that  given  was  wrong; 
for  an  error,  in  either  respect,  would  entitle  the  prisoner  to  a 
venire  de  novo.  But  we  are  of  opinion  that  there  is  no  such 
error.  For,  upon  the  supposition  that  the  evidence  was  true» 
i\tB  court  holds  dearly  that  the  prisoner  was  guiliy,  not  merely 
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of  znansIaTigliter,  bat  of  morder,  in  point  of  law;  and  that  the 
malice,  necessaiy  to  constitate  the  killing  murder,  was  implied 
by  the  law  and  was  proi)erl7  declared  by  the  court.  It  is  true, 
there  was  eyidence  given  of  express  malice,  that  is,  of  a  previous 
ill-will  of  the  prisoner  towards  the  deceased  and  threats  of  kill- 
ing him,  and  some  evidence  tending  to  show  that  the  prisoner, 
up  to  the  period  of  the  homicide,  harbored  such  ill-will,  and 
went  to  the  place  for  the  purpose  of  killing  Taylor,  or  doing  him 
great  harm.  It  may  be  that  the  evidence  on  that  point  might 
have  been  thought  by  the  jury  to  establish  the  inferences  to 
which  it  tended. 

Whether  it  was  or  not,  it  is  purely  a  matter  of  fact  whether, 
after  such  an  interval  between  the  threats  and  the  killing,  the 
prisoner  acted  on  the  old  grudge  on  this  occasion,  as  well  aa 
whether  such  previous  malice  existed,  and  neither  the  presiding 
judge  nor  this  court  has  authority  to  form  an  opinion  upon  it. 
His  honor,  indeed,  left  it  to  the  juiy  whether  the  evidence  was 
true  or  not,  and  gave  his  instruction  upon  the  hypothesis  that 
the  jury  found  it  to  be  true.  They  have  said  it  was;  but  that 
only  goes  to  the  facts  of  the  previous  ill-will  and  threats,  be- 
cause to  those  alone  did  the  witnesses  depose.  They  did  not, 
and  could  not,  testify  to  the  continuing  of  the  ill-will  up  to  the 
homicide,  and  that  the  prisoner  acted  on  it  in  slaying.  That  is 
not  capable  of  being  directly  proved  by  witnesses,  but  is  an 
inference  as  to  the  actual  state  of  the  party's  mind  and  inten- 
tion, upon  which  the  act  of  killing  was  done;  and  it  was  there- 
fore proper  for  the  jury  and  not  the  court  to  draw  it.  If  the 
case  depended  on  that  inquiry,  and  the  killing  would  not  be,  or, 
rather,  was  not  murder,  without  any  reference  to  the  evidence  of 
express  malice,  we  should  hold,  it  was  erroneous  to  direct  the 
jury  that  the  prisoner  was  guilty  of  murder,  without  submitting 
to  the  juiy  the  inquiry  as  to  the  continuing  existence  of  the 
express  malice.  But  we  conceive  that,  independent  of  that 
point,  and  without  any  regard  to  such  parts  of  the  evidence  as 
are  relevant  to  it  simply,  the  prisoner  is  guilty  of  murder  upon 
the  facts  and  circumstances  attending  the  homicide,  by  them- 
selves implying  malice.  From  the  admitted  fact  of  the  homi- 
cide the  law  presumes  malice,  and  the  matter  of  extenuation 
must  arise  out  of  the  evidence  of  the  killing  itself,  or  must  be 
otherwise  proved  by  the  prisoner.  Here  the  whole  turns  on  the 
testimony  of  Edmund  Taylor,  the  only  witness  present  at  the 
fact,  and  upon  the  number  and  nature  of  the  wounds.  That 
must  be  assumed  to  be  true,  because  the  judge  founded  his 
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inBtmction  upon  the  snppoedtion  ibsA  all  the  eyidence  was  true. 
Taking  it  to  be  truey  the  prisoner  can  not  deduce  from  it  an j 
alleyiation  of  goilt  short  of  murder.  That,  which  was  insisted 
on  for  him,  is  not  tenable:  namely,  that  it  was  a  case  of  mutual 
combat,  and  therefore  the  offense  was  extenuated.  There  is  na 
such  rule  of  law;  for,  although  in  many  cases  of  mutual  com- 
bat, a  killing  is  but  manslaughter,  because  done  upon  sudden 
heat,  yet  there  are  many  others  in  which  a  killing  in  such  a 
combat  is  murder,  because  the  circumstances  show  that  the 
slayer  was  from  the  beginning  actuated  by  malice,  or  in  other 
words,  intended  to  take  or  endanger  the  life  of  the  other  by  an 
undue  advantage  in  an  unequal  combat. 

And  the  rule  on  the  point  was,  we  think,  laid  down  with  sub- 
stantial correctness  in  this  case.  Here  was  provoking  language 
and  behavior  on  both  sides;  so  that  it  would  matter  not,  which 
gave  the  first  blow,  if  the  fight  was  fair  and  intended  by  the 
prisoner,  at  the  first,  to  be  fair.  But,  if  one,  upon  a  sudden 
quarrel,  draws  his  sword  and  makes  a  pass  at  the  other,  whose 
sword  is  then  undrawn,  and  then  the  latter  draw  his  sword  and 
a  combat  ensue  in  which  he  is  killed,  it  is  murder;  for,  by  mak- 
ing his  first  pass,  when  the  adversary's  sword  was  not  drawn,. 
the  assailant  showed  he  sought  the  other's  blood,  and  the  en- 
deavor of  the  other  to  defend  himself,  which  he  had  a  right  to 
do,  vnll  not  excuse  the  killer:  Fost.  295.  Mr.  East  states  the 
rule  to  be,  that,  if  on  any  sudden  quarrel  blows  pass,  without 
any  intention  to  kill  or  injure  materially,  and  in  the  course  of 
the  8cu£Se,  after  the  parties  are  heated  by  the  contest,  one  kill 
the  other  with  a  deadly  weapon,  it  is  but  manslaughter;  but 
that,  when  an  attack  is  made  with  a  dangerous  weapon,  the 
pariy  assailing,  without  sufficient  legal  provocation,  must  put 
the  parfy  assaulted  upon  an  equal  footing  in  point  of  defense, 
at  least  at  the  onset:  1  East's  P.  0.  242,  243.  So  Bussell  says, 
that,  although  the  use  of  a  deadly  weapon  after  the  combat  be- 
gan vnll  not  make  the  offense  more  than  manslaughter,  if  the 
combat  was  equal  at  the  onset,  yet  the  conclusion  is  different, 
if  there  be  any  previous  intention,  or  preparation,  to  use  such  a 
weax>on  in  the  course  of  the  affiray:  1  Buss.  Cr.  L.  446,  497. 
In  those  positions  he  is  supported  by  the  cases  cited  by  him. 
In  WhUeley's  Casey  1  Lew.  C.  0.  173,  Mr.  Justice  Bayley  states 
the  law  thus:  "  When  persons  fight  on  fair  terms,  where  life  is 
not  likely  to  be  at  hazard,  if  death  ensue,  it  is  manslaughter: 
and  if  persons  meet  originally  on  &ir  terms,  and,  after  an  inters 
val,  blows  having  been  given,  a  parfy  draws  in  the  heat  of  blood 
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a  deadly  instrument  and  inflicts  a  deadly  injuiy ,  it  is  manslaugli« 
ter  only;  but  if  a  party  enter  a  contest,  dangerously  armed,  and 
fights  under  an  unfair  advantage,  though  mutual  blows  pass,  it 
is  not  manslaughter,  but  murder."  In  Anderson' 8  Case,  the 
prisoner  and  Levy  quarreled  and  went  out  to  fig^t,  and  the 
latter  was  found  to  be  stabbed  in  many  places  and  died  imme- 
diately, and  it  appeared  that  the  prisoner  had  a  knife,  and  that 
nobody  else  coidd  have  given  the  stabs,  and  the  jury  were  told, 
it  was  murder,  if  the  prisoner  used  his  knife  privately  from  the 
beginning,  or  if,  before  the  fight  began,  he  placed  the  knife  so 
that  he  might  use  it  during  the  afiiay  and  used  it  accordingly. 
These  principles  and  cases  fully  establish  the  correctness  of 
the  direction  in  this  case.  The  prisoner,  without  exhibiting  his 
knife  or  giving  any  notice  of  it,  prepared  the  knife  beforehand, 
or,  at  all  events,  drew  it  before  any  blow  had  passed,  and  in  the 
dusk  of  the  evening  he  pressed  on  the  deceased,  an  infirm  and 
weakly  old  man,  who  retreated  eight  or  ten  yards,  and,  as  soon 
as  the  prisoner  got  near  enough  to  strike,  he  gave  the  mortal 
stab.  That  he  must  have  drawn  the  knife  at  the  beginning,  or, 
at  least,  before  any  blow  on  either  side,  is  absolutely  certain,  if 
Edmund  Taylor  told  the  truth;  for  the  witness  did  not  see  the 
prisoner  draw  the  knife,  nor,  indeed,  see  it  at  all  until  after  the 
killing,  and  he  says  the  stroke  by  the  prisoner  immediately  fol- 
lowed that  given  by  the  deceased,  and  that  the  deceased  then 
exclaimed  that  he  was  killed.  That  the  deceased  made  defense 
as  he  did,  can  make  no  difference;  for,  against  such  an  assault, 
as  Mr.  Justice  Foster  says,  he  had  a  right  to  endeavor  to  defend 
himself.  It  does  not  appear  that  the  weapon  with  which  the 
deceased  struck  was  of  a  nature  that  was  likely  to  do  much 
bodily  harm,  but,  from  the  description  of  it  and  its  effeeta, 
quite  the  contrary.  It  is  a  case,  therefore,  of  an  attack  by  an 
armed  upon  a  feeble  unarmed  man,  in  which  the  latter  endeaT- 
ored  throughout  to  avoid  the  conflict,  and  the  former  gave  a 
mortal  blow,  with  a  deadly  weapon,  as  soon  as  he  was  able  to 
give  a  blow  at  all — ^the  weapon  not  being  drawn  in  the  course 
of  the. scuffle,  but  being  prepared  before  any  actual  scuffle,  or  a 
blow  on  either  side.  The  impulse  to  give  the  mortal  stroke  was 
not  excited  during  and  by  a  combat.  It  is  clear,  that  the  pris- 
oner sought  and  took  that  undue  advantage  in  the  fight  which 
prevents  the  law  from  attributing  the  act  of  killing  his  fellow- 
man  to  human  frailty  and  the  sudden  transport  of  passion,  ex- 
cited by  the  provocation  of  a  blow,  or  during  an  affiray ,  and  lays 
it  to  that  malignity  of  heart  which  seeks  tiie  life  of  anotheg 
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without  any  legal  provocation.  The  court,  therefore,  holds 
that  in  point  of  law  there  was  no  error  in  either  the  instruction 
given,  or,  of  course,  in  refusing  that  asked. 

It  is  the  province  of  the  court,  in  which  trial  takes  place,  to 
judge  of  the  ti'uth  or  suf&ciency  of  the  causes  assigned  for  a 
motion  for  a  continuance  or  removal  of  a  trial.  It  must  be  so; 
else  it  would  be  in  the  power  of  a  prisoner  to  postpone  a  con* 
▼iction  indefinitely,  however  clear  his  guilt,  by  making  affidavits 
with  the  requisite  matter  on  the  face  of  them.  The  temptation 
to  perjuiy  is  so  strong  iu  capital  cases,  that  it  is  an  established 
practice  on  the  circuits  to  distrust  affidavits  after  one  continu- 
ance or  removal,  and  scrutinize  them  narrowly.  The  presiding 
judge  must  dispose  of  such  applications  in  his  discretion;  and, 
as  in  other  cases  of  discretion,  his  decisions  can  not  be  reviewed 
here,  but  are  final. 

Ordered  to  be  certified  accordingly  to  the  superior  court  of 
law  of  Bichmond  county. 

Fact  of  Killing  is  Pbima  Facib  Evidbnoe  of  Malicb:  MeDanid  ▼. 
SUUe,  47  Am.  Doc.  93,  note  101;  Me  WhiH*8  Case,  46  Id.  196,  note  210;  C7om- 
Wkmwealth  v.  York,  43  Id.  373,  note  395,  whwre  prior  cases  ore  collected. 

Mattkb  of  Extenuation  must  be  Pkoved  bt  Acx^ussd:  See  Comaum* 
wealth  V.  York,  43  Am.  Deo.  373,  note  395. 


State  v.  Hildbeth. 

[9  Ibbdxll's  Law,  HOJ] 

To  LraCBUCT  JuBY  ON  Matters  not  in  Evidence  is  Ebbob. 

On  IS  NOT  OuiLTT  OF  AiDiNO  AND  Abettino  in  the  oommifliiaD  of  • 
felony  merely  because  he  is  present  and  sees  that  it  is  about  to  be  com* 
mitted  and  does  not  in  any  manner  interfere.  To  make  him  an  aider 
and  abettor,  he  must  do  or  say  something  showing  his  consent  to  the 
felonious  purpose,  and  contributing  to  its  execution. 

Dmlabations  of  Aocused  in  his  Own  Favob,  made  after  the  oommie* 
don  of  the  crime  with  which  he  is  charged,  are  generally  not  admissible 
OTldence  in  his  favor. 

Ihdioticekt  for  mui'der  in  being  present,  aiding,  and  abetting. 
The  facts  are  sufficiently  stated  in  the  opinion. 

AUomey  general^  for  the  state. 

Strange^  for  the  defendant. 

By  Court,  Euffin,  G.  J.  In  the  case  of  Robert  Hildreth  at 
the  present  term,  the  court  had  occasion  to  give  an  opinion  on 
the  degree  of  the  guilt  of  that  person,  according  to  the  evidence 
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given  by  the  witness,  Edmund  Taylor;  which  was  in  accord- 
ance with  the  instruction  given  in  the  present  case,  in  which 
the  court  confined  the  attention  of  the  jury,  upon  that  question » 
to  the  testimony  of  that  witness  only.  The  facts  deposed  to  by 
him  are  substantially  the  same  in  both  cases;  and  therefore 
there  is  nothing  for  this  court  to  add  on  thafc  point.  The  only 
material  difference  in  the  cases  is,  that  on  Bobert's  trial,  there 
was  no  attempt  to  discredit  that  witness,  while  on  David's, 
there  was  evidence  given  both  of  his  weakness,  and  of  a  false- 
hood or  a  mistake  in  his  testimony.  But  no  error,  as  we  think, 
was  committed  by  the  presiding  judge  in  respect  to  that  part  of 
the  case;  for  he  expressly  avoided  expressing  any  intimation  of 
opinion  on  the  credit  due  to  the  witness,  and  as  expressly  told 
the  jury,  that  it  was  exclusively  for  their  consideration;  and  we 
hold,  that  it  was  clearly  within  the  appropriate  powers  and 
duties  of  the  judge  to  lay  distinctly  before  the  jury  the  various 
considerations,  arising  out  of  the  evidence,  tending  to  sustain 
or  impeach  the  credit  of  the  witness — leaving  it,  all  the  while, 
to  the  jury  exclusively  to  judge  of  their  weight. 

The  court  likewise  agrees,  that  aiding  and  abetting  was  properly 
explained  to  the  jury,  and  that  they  might  have  found  the  prisoner 
guilty,  accordingly,  if  he  used  the  words  deposed  to  with  either 
of  the  intentions  supposed;  provided,  there  had  been  a  previous 
understanding  between  the  brothers,  that  one  of  them  should 
kill  the  deceased,  or  do  him  gi^eat  bodily  harm,  and  that  the 
other  should  abet  it  by  his  presence  and  encouragement.  If  it 
could  be  seen  that  the  verdict  was  founded  on  that  ground,  we 
should  deem  it  undoubtedly  correct  in  point  of  law.  But  that 
can  not  be  assumed;  because  the  case  was  also  left  to  the  jury 
upon  a  supposition,  that  there  was  no  such  previous  under- 
standing, and  that  Bobert  was  guilty  of  murder  upon  the  malice 
implied  by  the  circumstances,  merely,  of  the  killing — in  which 
case  the  jury  was  instructed,  in  the  alternative,  that  the  prisoner 
was  guilty  of  murder,  if,  after  he  entered  the  field,  he  discovered 
that  his  brother  intended  to  use  the  knife,  in  time  to  have  pre- 
vented him.  The  jury  may  have  given  their  verdict  on  this 
latter  instruction;  and,  therefore,  if  it  ought  not  to  have  been 
given,  the  conviction  ought  not  to  stand.  The  court  is  of  opin- 
ion, that  it  ought  not  to  have  been  given. 

It  is  to  be  observed,  in  the  first  place,  that,  upon  the  evidence, 
there  was  no  opportunity  for  the  prisoner  to  discover,  '*  after 
he  entered  the  field,"  that  his  brother  had  prepared  or  meant 
to  use  a  deadly  weapon,  until  the  rencounter  commenced;  for 
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the  two  brothers  came  in  opposite  directions,  and  had  not  been 
together  in  the  field,  until  the  prisoner  rode  up  and  stopped 
eight  or  ten  steps  on  one  side  of  the  stack,  when  Robert  and 
Taylor  were  on  the  other.  Again,  it  is  apparent  that  he  could 
not  then  have  made  the  supposed  discovery,  until  after  the 
fight  began,  when  Taylor  retreated  past  the  stack  and  Robert 
pursued,  so  as  to  bring  the  parties  on  the  same  side  of  the  stack 
with  the  prisoner,  and  in  his  view.  Such  is  the  state  of  facts  to 
which  the  instruction  is  to  be  applied;  and,  thus  applied,  we 
think  it  inaccurate.  For  supposing  the  prisoner  to  have  no 
prcTious  concert  with  his  brother,  and  that,  during  the  com- 
bat, he  first  discovered  that  the  other  intended  to  use  a  deadly 
weapon,  we  think  he  was  not  guilty  of  murder,  although  he 
made  the  discovery  in  time  to  have  prevented  Robert  from  actu- 
ally giving  the  stabs.  For  one,  who  is  present  and  sees  that  a 
felouy  is  about  being  committed  and  does  in  no  manner  inter- 
fere, does  not  thereby  participate  in  the  felony  committed. 
Every  person  may,  upon  such  an  occasion,  interfere  to  prevent, 
if  he  can,  the  perpetration  of  so  high  a  crime;  but  he  is  not 
bound  to  do  so  at  the  peril,  otherwise,  of  partaking  of  the  guilt. 
It  is  necessary,  in  order  to  have  that  effect,  that  he  should  do  or 
say  something,  showing  his  consent  to  the  felonious  purpose 
and  contributing  to  its  execution,  as  an  aider  or  abettor.  There- 
fore the  proper  instruction,  in  the  case  supposed,  would  have 
been,  that  if  the  prisoner,  after  discovering  the  deadly  intention 
of  his  brother,  instead  of  preventing  its  execution,  deterred 
others  from  preventing  it,  or  incited  his  brother  to  go  on,  then 
he  would  be  guilty  of  murder.  If  the  case  had  been  so  put 
explicitly  to  the  jury,  it  seems  highly  probable  they  could  not 
have  convicted  the  prisoner  of  murder. 

For,  upon  the  hypothesis  assumed  that  the  prisoner  discov- 
ered the  fatal  purpose  of  Robert,  for  the  first  time,  during  the 
combat,  there  is  nothing  to  show  that  he  used  the  expression, 
*'  Hushl  or  1*11  whip  you,"  after  such  discovery,  or  in  any  other 
way  gave  his  sanction  to  the  attempt  or  the  deed.  His  presence 
did  in  no  way  contribute  to  the  fact;  or,  at  all  events,  it  did  not 
appear  that  he  could  so  have  intended.  It  is  true  that  he 
uttered  no  expression  of  surprise  or  regret  at  the  fact;  which 
might,  indeed,  with  other  things,  have  some  weight  in  inducing 
a  belief  of  some  concerted  action  between  the  brothers.  But, 
of  itself,  it  affords  no  evidence  that  the  prisoner  assented  to  or 
meant  to  encourage  the  perpetration  of  a  murder,  which  he  at 
that  time  first  discovered.    Even  the  witness,  Edmund  Taylor, 
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expressed  no  such  surprise  or  regret,  though  he  says  the  event 
was  unexpected  by  him,  and  that  he  endeavored  to  avenge  it. 
Indeed  it  seems  to  the  court,  upon  a  clear  consideration  of  the 
circumstances,  that  there  was  no  evidence  upon  which  the  case 
should  have  been  left  to  the  jury  on  the  question  whether  the 
prisoner  did  aid  and  abet,  after  his  discovery  of  Robert's  inten- 
tion to  use  the  knife,  as  already  supposed;  or,  even,  on  the  other 
question,  whether  the  prisoner  knew  of  such  intention  of  Eobert 
before  he  actually  used  the  knife  in  giving  the  mortal  blow. 
For  the  witness  was  in  a  much  better  situation  to  discover  it 
than  the  prisoner  was;  and  it  appears  that  from  the  imperfect 
light,  the  cautious  concealment  of  the  instrument  by  Robert, 
and  his  sudden  onset,  the  witness  was  unable  to  perceive  the 
knife,  although  he  looked  particularly  for  that  purpose.  How, 
then,  can  it  be  inferred,  without  other  evidence,  that  the  pris- 
oner, on  the  other  side  of  the  stack,  and  further  off,  saw  the 
knife  and  immediately  knew  the  extremity  to  which  the  assailant 
would  go  with  it  ?  Upon  these  grounds  the  court  deems  the 
conviction  erroneous,  and  directs  a  venire  de  novo. 

As  the  case  may  be  brought  to  another  trial  upon  the  allega- 
tion of  express  malice  and  preconcert  between  the  brothers,  it 
seems  proper  to  dispose  of  a  question  of  evidence,  which  arose 
on  the  former  trial,  and  might  possibly  be  made  on  another. 
The  point  was  this:  The  prisoner  offered  to  prove  by  his  sister 
that,  after  dark,  on  the  night  of  the  homicide,  she  heard  Robert 
and  David  in  conversation  near  their  father's,  and  about  three 
or  four  miles  from  Taylor's;  and  that,  before  they  perceived 
her,  and  when  the  prisoner  had  no  reason  to  think  he  was  over- 
heard, she  heard  the  prisoner  say  to  Robert,  "  You  ought  not 
to  have  done  so,"  and  that,  from  his  voice,  she  knew  that  he  was 
crying.  The  court  rejected  the  evidence.  "We  concur  in  the 
decision.  The  general  rule  is,  that  a  person's  own  declarations 
are  not  admissible  for  him.  The  rule  is  not  founded  on  the 
idea,  that  they  would  never  contribute  to  the  ascertainment  of 
truth;  for  very  often  they  might  be  entirely  satisfactory.  But 
there  is  so  much  danger,  if  they  were  received,  that  they  would 
most  commonly  consist  of  falsehoods,  fabricated  for  the  occasion, 
and  so  would  mislead  much  oftener  than  they  would  enlighten, 
that  it  was  found  indispensable,  as  a  part  of  the  law  of  evidence, 
to  reject  them  altogether,  except  under  a  few  peculiar  circum- 
stances. This  case  does  not  fall  within  any  established  excep- 
tion. It  is  impossible  to  ascertain  whether  the  prisoner  had  or 
had  not  perceived  his  sister;  or  whether  he  had  no  reason  to 
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believe  that  he  was  overheard  by  her  or  some  other  member  of 
the  family,  or  some  one  else;  or  whether  his  tears  were  sincere 
or  feigned.  It  was  merely  a  declaration,  subsequent  to  the 
event  alluded  to— if  the  allusion  was  to  this  occurrence — ^and 
not  forming  part  of  the  transaction;  and,  therefore,  the  objec- 
tions, on  which  the  general  rule  rests,  apply  with  full  force 
against  its  admissibility. 

This  opinion  ordered  to  be  certified  to  the  court  below,  that 
they  may  proceed  accordingly. 


Aiding  and  Abettino  Chime,  What  is. — Persons  who  are  present  at  the 
commission  of  a  crime  only  for  the  purpose  of  aiding,  countenancing,  or  en- 
coaraging  its  perpetration,  were,  by  the  most  ancient  writers  on  the  common 
law  of  England,  described  as  accessaries  at  the  fact.  They  could  not,  there- 
fore, be  brought  to  trial  until  the  principal  offenders  had  been  convicted  or 
outlawed:  Fost.  347;  4  BL  Com.  34;  3  Greenl.  Ev.,  sec.  40.  This  circum- 
stance,  together  with  the  fact  that  the  distinction  between  an  aider  and  abet- 
tor and  a  principal  was  found  to  be  a  distinction  without  a  difference,  long 
since  led  to  the  classifying  of  aiders  and  abettors  as  principals  in  the  second 
degree:  Fost.  347;  4  Bl.  Com.  34;  2  Steph.  Hist.  Cr.  L.  of  Eng.  230;  1 
Bish.  Cr.  L.,  sec.  648;  State  v.  Arden,  1  Bay,  4S7.  Bouvier^s  law  diction- 
ary defines  aiding  and  abetting  as  *'  the  offense  committed  by  those  persons 
who,  although  not  the  direct  perpetrators  of  a  crime,  are  yet  present  at  its 
commission,  doing  some  act  to  render  aid  to  the  actual  perpetrator."  The 
distinction  between  an  accessary  before  the  fact  and  an  aider  and  abettor,  at 
common  law,  is  that  the  latter  must  be  present  at  the  commission  of  the  of- 
fense. But  his  presence  need  not  be  an  actual  bodily  presence,  it  may  be 
what  the  law  terms  a  constructive  presence.  If  ho  is  in  a  situation  to  give 
assistance  or  encouragement  to  the  person  who  is  actually  engaged  in  the 
conmiission  of  the  crime,  that  fact  is  sufficient  to  make  him  an  aider  and 
abettor.  "In  order  to  render  a  person  a  principal  in  the  second  degree,  or 
an  aider  and  abettor,  he  must  be  present  aiding  and  abetting  at  the  fact,  or 
ready  to  afford  assistance  if  necessary;  but  the  presence  need  not  be  a  strict 
actual  immediate  presence,  such  as  would  make  him  an  eye  or  ear  witness  of 
what  passes,  but  may  be  a  constructive  presence.  So  that  if  several  persona 
set  out  together,  or  in  small  parties,  upon  one  common  design,  be  it  murder 
or  other  felony,  or  for  any  other  purpose  unlawful  in  itself,  and  each  takes 
the  part  assigned  him,  some  to  commit  the  fact,  others  to  watch  at  proper 
distances  and  stations  to  prevent  a  surprise,  or  to  favor,  if  need  be,  the  es- 
cape of  those  who  are  more  immediately  engaged,  they  are  all,  provided  the 
fact  be  committed,  in  the  eye  of  the  law  present  at  it;  for  it  was  made  a 
common  cause  with  them,  each  man  operated  in  his  station  at  one  and  the 
same  instant,  towards  the  same  common  end,  and  the  part  each  man  took 
tended  to  give  countenance,  encouragement,  and  protection  to  the  whole 
gang,  and  to  insure  the  success  of  their  common  enterprise:"  1  Russ.  Cr. 
40;  1  Chit.  Cr.  L.  256;  Fost.  350;  Hale's  P.  C.  439;  1  Whart.  Cr.  L.,  sec. 
211,  8th  ed.;  1  Bish.  Cr.  L.,  sec.  650;  3  Greenl.  Ev.,  sees.  40,  41;  BexY, 
^W^I/y  Russ.  &;  Ry.  446;  If  ex  v.  Lockett^  7  Car.  &  P.  300;  Regina  v.  Iloioell, 
9  Id.  437;  Begina  v.  Vanderatdn,  10  Cox  C.  C.  177;  People  v.  Bearaa,  10  Cal. 
68;  Peoples.  JamariUo,  57  Id.  Ill;  State  v.  O'Neal,  1  Houst.  C.  C.  68;  Doan 
T.  SUxU^  26  Ind.  405;  WiUiams  v.  State,  47  Id.  668;  Comnumwealth  v.  Lucas,  2 
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Allen,  170;  Stale  ▼.  McGregor,  41  N.  H.  407;  Stale  v.  Squaires,  2  Nev.  226; 
State  V.  Hamiltm,  13  Id.  386;  McCamey  v.  Peopfe,  83  N.  Y.  408;  /?r»ee«e  ▼. 
Stale,  12  Ohio  St.  14C;  MitcheIVs  Case,  33  Gratt.  845;  United  SlaWa  v.  ^'wcr- 
0011,  1  Mackey,  152.  And  if  a  person  is  present  with  an  intention  to  give  as- 
sistance,  if  necessary,  in  the  commission  of  the  crime,  he  will  bo  an  aider  and 
abettor,  and  a  principal  in  the  second  degree,  although  his  assistance  may  not 
be  called  into  actual  requisition,  because  his  presence  gives  encouragement  to 
the  commission  of  the  deed:  1  Russ.  Cr.  26;  United  States  v.  Henry,  4 
Wash.  G.  G.  428;  Commontceallh  v.  Knapp,  20  Am.  Dec.  401;  McCartyy, 
Stale,  26  Miss.  299;  Bex  v.  Bortkwick,  1  Doug.  207.  And  the  advice  or  en- 
couragement may  be  given  by  words,  acts,  signs,  or  motions:  Brennan  ▼. 
People,  15I1L511. 

But  when  the  existence  of  a  particular  intent  forms  part  of  the  definition 
of  an  offense,  a  person  charged  with  aiding  and  abetting  the  commission  of 
the  offense  must  be  shown  to  have  known  of  the  existence  of  such  intent  on 
the  part  of  the  person  so  aided  and  abetteil.  A  common  purpose  must  be 
proved  in  order  to  justify  a  conviction  for  aiding  and  abettinj^:  Hale*8  P.  G. 
443;  1  Russ.  on  Gr.  53;  Steph.  Dig.  Gr.  L.,  art.  37;  Bex  v.  While,  Russ.  ft 
Ry.  99;  Bex  v.  Hawkins,  3  Gar.  &  P.  392;  Bex  v.  Cruse,  8  Id.  546;  Begina  v. 
Hilton,  Bell  G.  G.  20.  But  when  the  common  intent  is  proved,  all  the  con- 
federates acting  in  pursuance  of  the  common  plan  will  be  considered  as  con- 
structively present  at  the  place  where  the  crime  is  perpetrated,  although 
some  of  them  may  have  acted  their  parts  at  points  quite  distant  from  that 
place:  State  v.  Hamilton,  13  Nev.  386;  Breew  v.  StaU,  12  Ohio  St.  146.  The 
question  to  be  determined  in  ascertaining  whether  or  not  a  person  is  in  a 
position  to  aid  and  abet  in  the  commission  of  an  offense,  is  not  so  much  where 
he  may  happen  to  be,  as  whether  or  not  he  is  in  a  position  to  render  aid  and 
encouragement  to  the  actual  perpetrator,  with  a  view  of  insuring  the  success 
of  the  common  purpose:  Oreen  v.  Stale,  13  Mo.  382;  McCamey  v.  People,  83 
N.  Y.  408.  In  the  case  of  Bex  v.  Kellt/,  Russ.  &  Ry.  421,  it  was  decided  that 
going  towards  a  place  where  a  felony  is  to  be  committed,  in  order  to  assist 
in  carrying  off  the  property,  and  assisting  accordingly,  did  not  make  the 
prisoner  a  principal,  if  he  was  at  such  a  distance  at  the  time  of  the  felonious 
taking  as  not  to  be  able  to  assist  in  it.  In  this  case,  the  prisoner,  Kelly,  went 
with  one  Whinroe  to  steal  horses.  Kelly  staid  at  a  place  about  half  a  mile 
from  where  the  theft  was  conunitted.  Whinroe  stole  two  horses  and  brought 
them  to  where  Kelly  stood,  when  the  two  rode  away  with  them.  The  pris- 
oner was  held  to  be  an  accessary  only,  and  not  a  principal.  Stephen  thinks 
this  case  "  perhaps  marks  the  lino  between  a  principal  in  the  second  degree 
and  an  accessary:"  Steph.  Dig.  Gr.  L.,  art.  37,  note. 

MeRB  PliESENCE  OF    PeSSON  AT  PLACE  OV    GOMMISSION  OF  GrIME  is  not 

of  itself  sufficient  to  justify  the  conclusion  that  ho  assents  to  it.  There  must 
be  some  evidence  of  his  participation  in  the  offense  to  render  him  guilty 
either  as  an  accessary  or  as  an  aider  and  abettor.  His  presence  is,  of  course, 
a  circumstance  which  may  be  taken  into  consideration  in  determining  whether 
or  not  he  is  guilty  of  aiding  and  abetting.  But  "  in  order  to  render  a  (ierson 
an  accomplice  and  a  principal  in  fulony,  he  must  be  aiding  and  abetting  at 
the  fact,  or  ready  to  afford  assistance  if  necessary;  and,  therefore,  if  A.  hap- 
peneth  to  be  present  at  a  murder,  for  instance,  and  takcth  no  part  in  it,  nor 
endeavoreth  to  prevent  it,  nor  apprehendeth  the  murderer,  nor  levyeth  hue 
and  crie  after  him;  this  strange  behaviour  of  his,  though  highly  criminal,  will 
not  of  itself  render  him  either  principal  or  accessary:"  Fost.  350;  1  Russ. 
Cr.  50;  Bex  v.  Borthwick,  1  Doug.  207;  1  Whart.  Cr.  L.,  sec.  211,  8th  ed., 
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8miih  V.  State^  37  Ark.  274;  People  ▼.  Woodward,  45  Cal.  293;  S.  C,  13  Am. 
Kep.  176;  State  v.  Mcdoi/f  44  Iowa,  104;  Plummer  v.  CommontpeaUhy  1  Bush, 
76;  Brown  v.  PerHna,  1  Allen,  89;  CTnited  .Sto^  v.  Jones,  3  Wash.  C.  0. 209; 
United  SUUea  v.  Neverwm,  1  Mackey,  152.  Bigelow,  C.  J.,  delivering  the 
opinion  of  the  court,  in  Brown  v.  Perkins,  1  Allen,  98,  said:  '*  It  is  not  ac- 
cnrate  to  say  that  all  those  present  at  the  commission  of  a  trespass  are  liable 
as  principals,  who  make  no  opposition  or  manifest  no  disapprobation  of  the 
wrongful  invasion  of  another's  person  or  property." 

In  Gases  of  Misdkmxakobs,  all  who  are  concerned  in  aiding  and  abbet* 
ting,  as  well  as  those  who  perpetrate  the  act,  are  principals:  United  Stales  ▼• 
hooding,  12  Wheat.  460;  Stevens  v.  State,  67  IlL  587;  Brown  v.  Perkins^  1 
Allen,  89;  Williams  v.  State,  20  Miss.  58;  People  v.  Erwm,  4  Benio,  129; 
Loiwenstein  v.  People,  54  Barb.  299;  State  v.  Cheek,  13  Ired.  114;  Dunman  v. 
State,  1  Tex.  App.  593. 

Qns  Who  Counsels  Anothxb  to  Commit  Suicidb,  and  is  present  at  the 
time  when  the  self-murder  is  committed,  is  guilty  as  a  principal  in  the  second 
degree:  Bex  v.  Dyson,  Russ.  &  By.  523;  Begina  v.  Alieon,  8  Car.  &  P.  418; 
1  Bish.  Cr.  L.,  sec  652;  1  Whart.  Cr.  L.,  sec.  216. 

One  Incapable  of  CouBomNa  Offense  as  Pbincipal  in  the  first  degree, 
by  reason  of  not  being  of  a  particular  age,  sex,  condition,  or  class,  may 
neyertheless  be  punished  as  a  procurer,  or  as  an  aider  and  abettor:  Bex  y, 
PoUs,  Russ.  &  Ry.  352;  1  Whart.  Cr.  L.,  8th  ed.,  sea  211;  United  States  t. 
Bayer,  4  Dill.  407;  United  States  v.  Snyder,  14  Fed.  Rep.  554;  Boggus  v. 
State,  34  Ga.  275;  State  v.  Comstock,  46  Iowa,  265;  State  v.  Jones,  83  N.  C. 
605;  S.  C,  35  Am.  Rep.  586;  State  v.  Sprague,  4  R.  I.  257.  Thus,  in  Bex  y. 
Potts,  Russ.  &  Ry.  352,  a  woman  was  convicted  as  a  principal  in  the  second 
degree  for  aiding  and  abetting  a  man  who  falsely  personated  a  sailor,  who 
was  entitled  to  an  allowance  of  money.  In  Boggus  v.  Stale,  34  Ga.  275,  a 
man  who  was  unmarried  at  the  time  he  committed  the  offense,  was  convicted 
for  aiding  and  abetting  another  man  to  commit  the  crime  of  bigamy.  And 
in  Stale  v.  J<mes,  83  N.  C.  605;  S.  C,  35  Am.  Rep.  586,  it  was  held  that  a 
female  who  aids  and  abets  a  male  assailant  in  an  attempt  to  commit  a  rape 
becomes  thereby  a  principal  in  the  offense. 

AiDBBS  and  Abettobs,  HOW  Indigtsd. — If  those  who  aid  and  abet  the  com- 
mission  of  a  crime  are  required  by  the  statute  to  be  indicted  as  principals* 
the  indictment  must  be  the  same  as  though  they  were  principals:  Stale  v. 
Hessian,  58  Iowa,  68.  One  aiding  and  abetting  in  the  conmiission  of  man* 
ilaughter  may  be  convicted  under  an  indictment  for  aiding  and  abetting  in 
the  commission  of  murder:  Goffv,  Prime,  26  Ind.  196.  And  an  abettor  may 
be  guilty  of  murder,  though  his  princix)al  be  guilty  of  manslaughter  only; 
Stale  ▼.  Crank,  23  Am.  Dec.  117.  Where  several  persons  are  jointly  in- 
dicted for  murder,  one  as  principal  in  the  first  degree  aud  the  others  as 
aiders  and  abettors,  each  defendant  may  be  tried  as  principal,  either  in  the 
first  or  second  degree:  ^State  v.  iios^,  29  Mo.  32.  Evidence  that  a  party  was 
present  aiding  and  abetting  in  the  commission  of  a  murder  will  support  an 
indictment  charging  him  with  having  committed  the  crime  with  his  own 
hand:  Commonwealth  v.  Chapman,  11  Cush.  422.  Where  an  indictment 
against  a  husband  aud  wife,  for  murder,  charges  that  the  mortal  wound  was 
^ivcn  by  the  husband,  aud  that  t)ie  wife  was  present  aiding  and  abetting  in 
the  commission  of  the  ofTensc,  and  the  husband  is  found  guilty  of  manslaugh- 
ter, the  wife  may  be  convicted  of  the  same  oflTense:  Freel  v.  Slate,  21  Ark. 
212.  In  an  indictment  for  murder,  which  charges  several  persons  as  prin* 
npa\Bf  one  as  princi]Tal  perpetrator  and  the  others  as  present  aiding  and  abet* 
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ting,  it  is  not  material  which  is  charged  as  principal  i)orpetrator,  for  the 
mortal  injury  done  is,  in  legal  contemplation,  done  by  each  and  every  one  of 
them:  State  v.  Fl^'i/j  4  Am.  Dec.  683.  Under  the  California  statute,  a  prin- 
cipal in  the  second  degree  may  bo  properly  indicted,  tried,  and  punished  as 
a  principal  in  the  first  degree:  People  v.  OuteveraSy  48  Cal.  19;  People  v. 
Shepardnon^  Id.  189;  and  one  charged  in  an  indictment  as  a  princi|)al  in  the 
first  degree  may  be  convicted  upon  proof  that  he  was  present  aiding  and 
abetting:  People  v.  Ah  Fat,  Id.  61. 

MisoELiANEons. — At  the  common  law,  aiders  and  abettors  might  be  pun* 
ished,  although  the  principals  in  the  first  degree  were  acquitted:  Peoj^  v. 
Bear88,  10  Cal.  68;  People  v.  Newberry,  20  Id.  439.  On  the  trial  of  one 
charged  with  aiding  and  abetting,  parol  evidence  is  admissible  to  show  the 
guilt  of  the  principal  perpetrator.  But  one  can  not  be  convicted  as  principal 
hi  the  second  degree,  where  there  is  no  evidence  of  the  guilt  of  the  principal 
in  the  first  degree:  Jonea  v.  StaUf  64  Gra.  697.  The  Ohio  crimes  act  makes 
aiding  and  abetting  in  the  oonmussion  of  a  felony  a  substantive  felony,  and 
the  supreme  court  of  that  state  holds,  that  the  presence,  either  actual  or  con- 
structive, of  the  accused  at  the  commission  of  a  felony,  is  not  a  necessary 
ingredient  in  the  offense  of  aiding,  abetting,  or  procuring  another  to  commit 
it:  Warden  v.  State,  24  Ohio  St.  143.  In  (JnUed  States  v.  Snyder,  14  Fed. 
Bep.  654,  it  waa  decided,  that  all  aiders  and  abettors  in  statutory  offenses  are 
punishable  as  principals,  under  the  statute,  although  not  referred  to  therein. 
In  Stamper  v.  ComnumiDealth,  7  Bush,  612,  it  was  decided,  that  where  a  stat- 
ute creates  a  felony  and  prescribes  a  particular  punishment  therefor,  or 
where  a  statute  provides  a  punishment  for  a  common-law  felony  by  namCy 
those  who  were  present  aiding  and  abetting  in  the  commission  of  the  crime 
are  held  to  be  included  in  the  statute,  although  not  mentioned  as  such  in  it. 
But  where  the  punishment  is  imposed  by  statute  upon  the  person  alone  who 
actually  committed  the  acts  constituting  the  offense,  and  not  in  general  terma 
npon  those  who  are  guilty  of  the  offense  according  to  common-law  rules, 
mere  aiders  and  abettors  will  not  be  deemed  to  be  within  the  act.  It  was 
accordingly  held,  in  Bland  v.  Commonwealth,  10  Bush,  622,  that  a  person 
merely  present,  aiding  and  abetting  in  the  commission  of  the  statutory  offense 
of  willfully  and  maliciously  shooting  at  and  wounding  another  with  intent  to 
kill,  was  not  liable  to  the  same  punishment  as  the  person  who  conmiitted  the 
aotb  And  in  Commonwealth  v.  Patrick,  1  Ky.  L.  R.  &  J.  660,  it  was  decided^ 
that  where  two  persons  were  charged  with  this  offense,  neither  could  be  in* 
dieted  as  aider  and  abettor  until  the  other  was  charged  with  the  comnussion 
of  the  felony. 


Den  ex  dem.  Smith  v.  Fobe. 

[10  Ibxdeix'b  Law,  87.] 

Whbrb  Land  is  Sold  under  Venditioni  Exponas,  tne  levy  becomes 
therehj /uncttts  officio,  and  a  second  vejid.  ex,  issued  thereupon  is  invalid, 
and  the  purchaser  thereunder  acquires  no  title. 

Execution  Debtor  may  Resist  Recovery  in  Ejectment  by  Porchassb 
at  the  sheriff's  sale,  unless  the  purchaser  can  show  a  valid  execution. 

Ejectusnt.     a  verdict  was  takeu  for  the  plaintiiT,  subject  to 
the  opinion  of  the  court.     It  was  agreed  that  the  verdict  should 
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be  set  aside  und  a  nonsuit  entered,  in  case  the  court  was  with 
the  defendant  on  the  questions  reserved.  The  court  set  aside 
the  verdict  and  ordered  a  nonsuit,  and  from  this  judgment  the 
plaintiff  appealed.     The  other  facts  appear  from  the  opinion. 

J.  W.  Woodfin,  for  the  plaintiff. 
Avery,  for  the  defendant. 

By  Court,  Peabson,  J.  It  is  only  necessary  to  notice  one  oh- 
jection,  as  that  is  fatal  to  the  plaintiff's  right  to  recover.  The 
lessor  is  a  purchaser  at  a  sheriff's  sale,  under  a  venditioni  ex* 
ponas,  issuing  upon  a  constable's  levy.  The  land  had  been  be- 
fore sold  under  a  venditioni  expomia  issuing  upon  the  same  levy, 
and  one  Davis  had  become  the  purchaser,  and  taken  the  sheriff's 
deed.  This  rendered  the  levy  functus  officio,  and  there  was  no 
authority  to  issue  the  second  venditioni  exponas,  under  which 
the  lessor  purchased.  As  the  price  given  by  Davis  did  not  sat- 
isfy the  debt,  a  judgment  might  have  been  taken  in  the  county 
court,  upon  which  2l  fieri  facias  might  have  issued. 

The  principle  that  the  debtor  is  not  at  liberty  to  resist  the  re- 
covery in  ejectment,  by  the  purchaser  at  a  sheriff's  sale,  does 
not  apply,  because  the  lessor  has  not  shown  himself  to  be  a 
purchaser  within  the  meaning  of  that  rule.  Such  a  purchaser 
must  show  a  valid  execution.  The  lessor  has  failed  to  do  so  in 
this  case,  and  is  not  entitled  to  the  rights  of  a  purchaser  at  a 
sheriff's  sale. 

Judgment  affirmed. 

Thx  principal  cask  again  came  before  the  Bupreme  court,  and  ib  reported 
in  1  Jones,  488,  where  this  decision  is  cited  as  having  settled  the  point  that 
an  execution  debtor  may  resist  a  recovery  in  ejectment  by  a  pnrohaser  at  a 
■lieriff*s  sale,  unless  sudi  purchaser  can  show  a  valid  execution. 


MoNeeley  v.  Hart. 

[10  lBXDSLi.'a  Law,  63.] 

One  Who  Cultivates  Another's  Land  for  Share  of  Crop  oak  not 
Transfer  his  share  to  a  third  person,  before  a  division  of  the  crop  is 
made.  Nor  is  the  owner  of  the  land  estopped  from  denying  such  as- 
signee's right. 

Tboveb  to  recover  damages  for  the  conversion  of  certain  oata 
and  com.  One  Irwin  agreed  with  the  defendant  to  crop  with 
him  on  the  defendant's  land  for  the  year  1844.  And  the  defend- 
ant agreed  to  give  him  one  fifth  of  all  the  oats  and  corn  raised 
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on  the  farm  during  that  year.  Irwin  transferred  this  interest  to 
the  plaintiff  by  a  bill  of  sale,  before  any  part  of  the  crop  was 
gathered.  The  court  was  of  opinion  that  the  bill  of  sale  did 
not  Test  such  a  title  in  the  plaintiff  as  to  enable  him  to  sustain 
this  action.  The  plaintiff  submitted  to  a  nonsuit,  and  appealed. 
Other  facts  appear  from  the  opinion. 

ff,  C.  J(me9  and  Osborne,  for  the  plaintiff. 

Claris  and  Boyden,  for  the  defendant. 

By  Court,  Peabson,  J.  We  concur  in  the  opinion  of  the 
judge  below,  for  the  reasons  given  by  him.  Irwin,  the  cropper, 
had  a  mere  executory  contract,  a  chose  in  action,  which  could 
not  be  assigned:  State  y.  Jones,  2  Dev.  &  B.  L.  644. 

It  was  very  ingeniously  argued  for  the  plaintiff,  that,  yielding 
the  question  as  to  the  corn,  he  was  entitled  to  recover  for  the 
oats,  upon  the  doctrine  of  estoppel;  for  although  the  bill  of 
sale  was  executed  before  the  oats  were  cut,  yet,  as  Irwin's  share 
was  afterwards  allotted  and  stacked  to  itself,  it  thereby  became 
Tested  in  Irwin.  This  act  of  appropriation  fed  the  estoppel,  and 
thus  the  right  of  property  vested  in  the  plaintiff. 

When  one  sells  property  which  does  not  belong  to  him,  he 
and  his  privies  are  estopped  from  alleging  that  the  vendee  did 
not  acquire  the  title;  but  the  estoppel  does  not  extend  to  third 
persons.  If  the  vendor  afterwards  acquires  the  title,  it  feeds 
the  estoppel,  and  vests  in  the  vendee  a  right  of  property,  not 
only  against  the  vendor  and  his  privies,  but  against  third  per- 
sons. Thus  the  sale  has  a  double  operation;  first,  to  conclude 
the  parties  and  privies,  until  the  title  is  acquired;  and  then  to 
pass  the  right  of  property:  Fortescue  v.  Satterwhite,  1  Ired.  5G6; 
Christmas  v.  Oliver,  2  Sm.  L.  Cas.  417,  458.  Unfortunately  for 
the  plaintiff,  there  is  no  estoppel  in  this  case.  So  the  learning 
about  feeding  an  estoppel  is  not  applicable. 

Unless  the  party  professes  to  have  such  an  interest  as  could 
be  passed  by  the  conveyance,  if  he  had  it,  there  is  no  estoppel; 
for  the  plain  reason  that  a  matter  of  law  can  always  be  insisted 
on,  as,  that  a  chose  in  action  is  not  assignable,  and  estoppels 
are  restricted  to  matters  of  fact.  In  Eight  v.  Bucknell,  2  Barn. 
&  Adol.  278,  it  is  said:  *'  There  is  no  estoppel,  when  it  is  ap- 
parent, from  the  face  of  the  deed  or  the  averment  of  the  party, 
who  relies  upon  it  in  interest,  that,  according  to  the  funda- 
mental doctrine  of  common  assurances,  the  deed  could  not  have 
sufficed  to  pass  the  estate,  which  he  claims  to  hold  under  its 
operation."    Lord  Coke  says, in  Co.  Lit.  352  b,  "one  shall  not 
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be  estopped,  where  the  truth  appears  by  the  same  instrument, 
as  that  the  grantor  has  nothing  to  grant,  or  only  a  possibility /' 
and  he  might  have  added,  ''  or  only  a  chose  in  action." 
Judgment  afi&rmed. 

OuLKiTATZOH  ov  Lanb  ON  Shabbs:  See  note  to  Putnam  t.  TFim,  87  Am. 
l>io.  817,  where  this  sabject  la  discassed  at  length. 


Bbown  v.  Rat. 

[10  iBXDXLL's  Law,  T2.] 
COVSIDE&ATION  FOB  PROMISE  MAY  BE   GoOD  THOUOH  No    BeNETIT  BE  Bb- 

GEiYED  or  expected  by  the  party  making  the  promise;  it  is  sufficient  that 
the  other  party  be  subjected  to  loss  or  inconvenience. 
Tbust  Reposed  bt  Reason  of  Undertaking  to  Do  an  Act  is  a  sufficient 
oonsideration  to  support  an  action  on  the  promise. 

Case  to  recover  a  lot  of  com  from  the  defendant.  The  de- 
fendant had  a  crib  of  corn,  which  the  sheriff  levied  upon  and 
sold  to  different  purchasers.  After  the  sale,  the  defendant 
agreed  to  measure  out  and  deliver  th^  com  to  the  respective 
purchasers,  but  when  the  plaintiff  applied  to  him  for  the  part 
that  he  had  purchased,  he  refused  to  deliver  it.  On  the  trial, 
the  court  charged  the  juiy,  ''that  to  entitle  the  plaintiff  to 
recover,  he  must  not  only  prove  a  promise  made  by  the  defend- 
ant to  deliver  the  com,  but  he  must  also  prove  a  consideration 
to  support  the  promise."  The  jury  found  for  the  defendant, 
and  the  plaintiff  appealed. 

K  W.  Woodfin,  for  the  plaintiff. 

J,  W.  Woodfin,  for  the  defendant. 

By  Court,  Peabson,  J.  As  an  abstract  proposition,  it  is  true 
there  must  be  a  consideration  to  support  a  promise,  but,  to  make 
the  charge  in  this  case  pertinent,  it  must  be  understood  that  the 
judge  assumed  that  the  evidence  did  not  show  a  consideration. 
In  this,  we  think  there  was  error,  for,  in  our  opinion,  the  evi- 
dence did  show  a  consideration,  and  the  jury  should  have  been 
BO  charged.  To  make  a  consideration,  it  is  not  necessaiy  that 
the  person,  making  the  promise,  should  receive  or  expect  to  re- 
ceive any  benefit.  It  is  sufficient,  if  the  other  party  be  subjected 
to  loss  or  inconvenience.  A  trust  or  confidence  reposed,  by  rea- 
son of  an  undertaking  to  do  an  act,  is  held  to  be  a  sufficient 
consideration  to  support  an  action  on  the  promise;  as  if  one 
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voluntarily  undertates  to  deliver  a  cask  of  wine  safely  at  a  cel- 
lar, although  ho  is  to  receive  no  pay  for  it,  an  action  will  lie 
upon  the  promise,  if  he  be  guilty  of  negligence,  and  a  fortiori, 
if  he  retain  the  wine  and  refuse  to  deliver  it:  Coggs  v.  Bernard, 
2  Ld.  Rayna.  909, 919.  Lord  Holt  says:  '*  The  owner's  trusting 
him  with  the  goods  is  a  consideration.  The  taking  the  trust 
upon  himself  is  a  consideration,  though  nobody  could  have  com- 
pelled him  to  undertake  the  trust.  As  he  entered  upon  it,  he 
must  perfcum  it." 

So,  in  this  case,  nobody  could  have  compelled  the  defendant 
to  undertake  to  measure  out  and  deliver  the  com,  when  applied 
for;  but  as  the  trust  was  reposed  in  him,  and  he  kept  the  com, 
and  undertook  to  deliver  it,  he  is  bound  to  do  so,  and  is  liable 
to  this  action  for  refusing,  whether  he  had  used  the  corn  or  still 
had  it  in  his  crib. 

In  the  language  of  Lord  Holt,  ''  the  owner  trusted  him  with 
the  goods,  and  he  entered  upon  the  trust." 

But  for  this  promise,  the  plaintiff  would  have  required  the 
sheriff  to  deliver  the  com.  This  puts  the  plaintiff  to  incon- 
venience, and  there  is  an  expressed  trust,  and  an  undertaking  to 
do  the  act.  If  one  undertakes  to  lead  my  horse  to  Statesville, 
and  turns  him  loose  on  the  road  or  refuses  to  deliver  him,  he  is 
liable,  although  no  compensation  was  to  be  given;  for  he  has 
entered  upon  the  ti^ust,  and  I  have  been  put  to  inconvenience  by 
reason  of  his  undertaking. 

''  The  confidence  induced  by  undertaking  any  service  for  an- 
other is  a  sufficient  legal  consideration  to  create  a  duty  in  the 
performance  of  it:"  1  Sm.  L.  Cas.  169,  where  the  question 
is  fully  discussed  in  the  valuable  notes  of  Mr.  Smith,  and  of  the 
American  annotatore,  Hare  and  Walker. 

Judgment  below  reversed,  and  a  venire  de  novo  awarded. 

Loss  TO  Promisee  ok  Beneftt  to  Pbomisob  is  sufficient  oonsiderfttioii 
for  a  promise:  Adams  v.  WiUon,  45  Am.  Dec  240,  note  242;  HoUey  v.  AdamSf 
42  Id.  608,  note  611,  where  other  cases  are  collected. 


Doe  ex  dem.  Wallace  v.  Maxwell. 

[10  Ibbokll's  Law.  110.] 

DooTBiNE  OF  Estoppel  does  kot  Apply  either  to  the  Sovebbiok  or  to 
its  assignee. 

hkw  Presumes  Grant  to  One  Who  has  had  fob  Thibtt  Years  oon* 
tinnons  adverse  possession  of  land  up  to  known  and  visible  boondariei, 
and  the  jury  ought,  under  such  circumntAnneA.  to  nresume  a  crant. 
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Acts  of  Ow>'ership  Which  must  Accompany  Actual  Possession  of  land 
in  order  to  justify  the  presnmption  of  a  grant  are  such  acts  as  x>er8on8 
nsnallj  exercise  over  their  own  lands. 

Ejegtmekt.  The  plaintiff  claimed  under  a  grant  to  him  from 
the  state  in  May,  1842.  The  defendant  proved  that  one  Black 
had  claimed  the  whole  of  the  land  in  controversy  for  forty  years. 
He  offered  in  evidence  a  grant  issued  by  the  royal  government 
to  one  Selwyn,  to  the  reading  of  T^hich  the  plaintiff  objected, 
on  the  ground  that  the  defendant  claimed  title  under  the  state, 
and  could  not  prove  title  in  any  one  else.  To  sustain  this  ob- 
j^tion,  he  gave  in  evidence  a  grant  of  this  same  land,  issued  by 
the  state  to  the  defendant,  in  June,  1842.  The  court  overruled 
the  objection,  and  a  vritness  proved  that  the  grant  to  Selwyn 
covered  the  land  described  in  the  plaintiff's  declaration.  The 
other  facts  are  stated  in  the  opinion. 

Alexander,  Wilson,  and  Boyden,  for  the  plaintiff. 

Osborne,  for  the  defendant. 

By  Court,  Nash,  J.  We  concur  with  his  honor,  the  presiding 
'judge,  who  tried  the  cause  below,  both  in  admitting  the  testi- 
mony objected  to,  and  in  his  charge.  The  evidence  objected  to 
was  the  grant  by  George  III.  to  Selwyn;  and  upon  the  ground 
that  the  state  had  granted  the  same  land  to  the  defendant  in 
June,  1842.  The  sovereign  can  not  be  estopped.  It  acts  by 
agents  and  is  a  trustee  for  the  people,  and  for  their  benefit,  the 
truth  may  always  be  shown:  Taylor  v.  Shufford,  4  Hawks,  132 
[16  Am.  Dec.  612].  Candler  v.  Lunsford,  4  Dev.  &  B.  407,  is 
to  the  same  effect,  with  the  additional  principle,  that  when  the 
sovereign  is  not  bound  his  assignee  is  not.  These  authorities 
only  sustained  his  honor  in  this  part  of  the  case.  The  charge 
delivered  by  the  court  divides  itself  into  two  branches,  and  in 
each  his  honor  was  correct.  The  first  was,  that  as  the  defend- 
ant and  Black  had  for  thirty  years  had  a  continuous  adverse 
possession  of  the  land  in  question,  up  to  known  and  visible 
boundaries,  they  ought  to  presume  a  grant,  that  is,  that  the 
law  presumed  a  grant  and  they  ought  so  to  find.  The  case  of 
FUerandolph  v.  Norman,  Term  (N»  C),  131,  which  is  the  leading 
ease  in  this  state,  states  that  such  a  possession  for  thirty-five 
years  raises  the  legal  presumption  of  a  grant,  and  that  of  Candle? 
V.  Lunsford  cuts  down  the  time  to  thirty  years.  Less  time 
than  thirty  years  has  never  been  permitted  in  this  state  to  raise 
this  presumption  of  law,  nor  are  we  disposed  to  admit  it  under 
a  shorter  period.     The  case  states  that  the  boundaries  of  the 
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tract  were  well  known  and  visible;  that  Black  had  opened  and 
cleared  up  different  portions  of  the  land  and  inclosed  them,  and 
had  been  in  the  actual  adverse  possession  for  thirty  years  and 
upwards,  and  had  continually  claimed  up  to  the  boundaries,  by 
using  the  woodland  as  his  own,  and  that  the  defendant,  wha 
had  married  his  daughter,  had,  since  his  death,  continued  the 
possession.  Under  these  circumstances,  if  the  juiy  believed 
them,  they  were  instructed  to  find  that  the  law  presumed  a  grant. 
In  the  second  place,  his  honor  instructed  the  jury,  that  if  they 
should  not  be  satisfied  that  the  possession  of  the  defendant  and 
Black  had  continued  for  thirty  years,  but  only  for  twenty-five, 
yet  if  it  were  a  continued  adverse  actual  possession  for  that 
length  of  time,  accompanied  by  a  continued  claim  of  ownership, 
up  to  the  known  and  visible  boundaries,  for  five  years  more, 
they  were  at  liberty  to  find,  as  a  matter  of  fact,  that  a  grant  had 
been  issued,  if  from  the  circumstances  they  were  satisfied  such 
was  the  fact.  We  see  no  error  in  this  portion  of  his  charge. 
It  is  in  strict  accordance  with  the  decision  of  this  court  in  this 
case  when  before  us  heretofore:  7  Ired.  L.  135.  This  court  on 
that  occasion  said,  that  the  actual  possession  of  Black,  for 
twenty-five  or  thirty  years,  accompanied  with  a  claim  and  the 
exercise  of  acts  of  ownership  and  of  dominion  up  to  a  well- 
defined  boundaiy,  was  evidence  that  ought  to  have  been  left  to 
the  jury  to  presume  a  grant  of  the  land  to  Black  or  those  under 
whom  he  claimed.  This  was  done  by  his  honor  in  this  case. 
His  honor  was  careful  to  tell  the  jury  what  he  meant  as  to  the 
acts  of  ownership  which  were  to  accompany  the  actual  jesses- 
sion.  They  were  such  acts  as  persons  usually  exercise  over  their 
own  land — such  as  cleaning  and  cultivating  new  fields,  and  turn- 
ing out  old  ones,  when  worn  out,  and  cutting  timber  promis- 
cuously. These  directions  were  an  answer  to  the  second  and 
third  objections  made  by  the  plaintiff. 
Judgment  affirmed. 

DocTBiNE  OF  Estoppel  does  not  Apply  to  Gbant  from  State  bo  m  to 
pass  an  after-acquired  title:  See  Casey* s  Lessee  v.  Inloes,  39  Am.  Deo.  658. 

Grant  Presumed  from  Adverse  Possession,  when:  See  Caseff'a  Leaaet 
V.  InloeSf  39  Am.  Dec.  60S,  note  (iS6,  where  prior  cases  are  collected.  The 
principal  caM  is  cited  in  Mason  v.  McLean,  13  Ired.  264;  in  Baker  v.  Mc" 
Dtmald,  2  Jones,  246;  and  in  Davis  v.  McArthur,  78  N.  C.  359,  to  the  poinl 
that  from  thirty  years*  uninterrupted  possession  a  grant  wiU  be  preiamed. 


Aug.  1849.]  HiSE  u  IB'incher.  388 

.     HiSB   V.   FiNCHER  AND   WiFE. 

[10  TB«n«T.T.'B  Law,  139.] 

BsTOOATiON  ov  WiLL  MUST  BE  Shown  BY  SoME  OvERT  AcT  apparent  in  ao- 
other  writing  or  on  the  paper  itself,  and  can  not  be  established  by  parol 
proof  merely. 

Waskb  Onx  Ordered  by  Testator  to  Burn  Will  Deceives  Him  by  pre- 
tending to  bnm  ity  while  it  is  in  fact  preserved,  there  ia  no  revocation. 

Appeal  from  the  superior  court  of  law  of  Burke  county.  The 
will  propounded  by  George  W.  Hise  was,  on  the  trial,  admitted  to 
have  been  executed  by  the  testator,  George  Hise.  The  caveators 
opposed  its  probate,  on  the  ground  that  it  had  been  revoked. 
To  establish  a  revocation,  they  called  a  witness,  who  stated  that 
George  W.  Hise,  the  propounder,  had  made  to  him  the  follow- 
ing  declaration  concerning  the  paper  writing  in  issue:  ''My 
father  was  lying  sick  in  bed,  and  requested  us  to  bring  him  the 
will;  the  will  was  brought  to  him,  and  he  requested  us  to  throw 
it  into  the  fire  and  bum  it;  but  I  held  the  will  and  another 
paper  in  my  hand  at  the  same  time,  and,  for  the  purpose 
of  deceiving  my  father,  I  threw  the  other  paper  into  the  fire 
in  his  presence,  instead  of  the  will,  and  put  the  will  in 
my  pocket."  The  jury  found  the  revocation.  The  other  facta 
appear  from  the  opinion. 

Avery  and  Oaiiher,  for  the  plaintiff. 

N.  IF".  Woodfin,  Craig,  and  J.  W.  Woodfin,  for  the  defendants. 

By  Court,  Ruffin,  C.  J.  Upon  the  supposition,  that  the  evi- 
dence of  George  W.  Hise's  declarations  were  admissible  to 
affect  the  interests  of  the  other  devisees,  the  court  is  of  opinion, 
that  there  was,  yet,  error  in  the  effect  given  to  them,  as  estab- 
lishing, if  true,  a  legal  revocation.  The  act  of  1819,  revised 
statutes,  chapter  122,  sections  12  and  13,  contains  substantially 
the  same  provisions  on  this  subject  with  those  of  statute  29 
Charles  U.,  and  therefore  is  to  receive  the  like  construction. 
No  devise  of  lands  nor  will  of  personalty,  is  revocable,  other- 
wise than  by  some  other  will,  or  writing  declaring  the  same,  or 
by  burning,  canceling,  tearing,  or  obliterating  the  same  by  the 
devisor  or  testator,  or  in  his  presence  and  by  his  direction 
or  consent,  and  all  devises  of  land  and  bequests  of  personal  es« 
late  '*  shall  remain  and  continue  in  force,  until  the  same  be 
burnt,  canceled,  torn,  or  obliterated  by  the  devisor  or  testator, 
or  in  his  presence  and  by  his  consent  and  direction,  or  unless 
the  same  be  altered,"  etc.  It  is  obvious,  that  the  main  purpose 
of  the  act  is  to  alter  the  rule  of  law,  by  which  the  revocation  of 


884  HiSE  V,  FiNCHER  [N.  Carolina^ 

a  written  will,  duly  attested,  could  formerly  be  established  by 
parol  proof  merely;  and  that  is  done,  by  requiring^  the  inten- 
tion to  revoke  to  appear,  not  merely  from  the  mouths  of  wit- 
nesses, but  also  by  some  overt  act,  apparent  in  another  writing, 
or  on  the  paper  itself,  alleged  to  have  been  revoked.  It  is  to 
be  done  by  another  will  or  writing,  or  by  the  destruction  of  the 
paper  by  burning,  canceling,  tearing,  or  obliterating.  Now  it 
is  impossible  to  say  here,  that  the  paper  was  burnt,  canceled, 
torn,  or  obliterated.  It  is  true  a  great  fraud  was  practiced  on 
the  dead  man  by  his  son's  pretending  to  bum  the  will,  while  he 
in  fact  preserved  it;  that  is,  if  it  can  be  assumed  upon  the  evi- 
dence, that  such  were  the  facts.  But  the  veiy  question  is, 
whether  upon  this  parol  evidence,  by  itself,  an  intention  to  re- 
voke can  be  found,  or,  if  the  intention  be  granted,  whether  the 
law  will  allow  such  intention  to  bum  and  revoke  to  be,  in  fact 
and  law,  a  burning  and  revocation.  The  statement  of  the  ques- 
tion seems  to  furnish  an  answer  to  it  in  the  negative.  The  stat- 
ute positively  requires  things  to  be  done,  and  not  merely  said  or 
intended  to  be  done. 

The  court  can  not  dispense  with  those  acts,  upon  the  ground, 
that,  in  requiring  them,  the  statute  put  it  in  the  power  of  a  bad 
man  to  deceive  and  defraud  a  testator.  That  was  for  the  con- 
sideration of  the  legislature;  which  body  has,  nevertheless,  used 
language  on  the  subject  which  is  clear  and  explicit,  and  which, 
therefore,  the  judiciary  must  observe,  though,  in  a  few  very 
extraordinary  cases,  it  admits  the  possibility  of  fraud  and  impo- 
sition. For  it  is  clear,  the  legislature  deemed  it  the  better 
policy  to  submit  to  that  inconvenience,  in  a  solitary  instance, 
now  and  then — since  human  sagacity  is  not  competent  to  guard 
perfectly  against  fraud  of  every  kind — than  to  let  in  the  more 
extensive  and  frequent  mischief,  arising  from  perjuries  com- 
mitted in  proving  verbal  directions  to  burn  or  cancel  a  will,  and 
a  supposed  belief  of  the.  testator  that  it  had  been  done.  We 
conceive  the  words  of  the  act  are  diametrically  opposed  to  the 
hearing  of  any  evidence  of  the  kind,  and  that,  to  effect  a  revoca- 
tion of  a  will,  tLv,^e  must  be  deeds,  within  some  one  of  the  defi- 
nite words  used.  The  counsel  opposed  to  the  will  have  adduced 
but  one  case  having  any  analogy  to  the  present,  and  that  is  very 
slight.  It  is  that  of  Bibb  v.  Thomas,  2  W.  Black.  1043,  where 
the  will  was  slightly  torn  by  the  testator,  and  thrown  by  him 
into  the  fire  and  slightly  burned,  and  it  was  held  that  it  was 
revoked,  notwithstanding  another  person  took  it  out  of  the  fire, 
and  preserved  it,  without  the  knowledge  of  the  testator.     But 


Aug.  1849.]  HiSB  v.  Fingher.  S8S 

the  reason  given  for  it  was,  that  the  case  Ml  within  two  of  the 
^>ecifio  acts  described  in  the  statate,  namely,  tearing  and  bom* 
ing;  for,  though  the  burning  was  veiy  slight,  yet,  having  coma 
from  the  act  of  the  testator  in  throwing  the  paper  on  the  fira, 
with  intent  to  bum  it,  that  was  sufficient  within  the  statute.  In 
J}oe  ex  dem,  Beed  v.  Edrris,  6  Ad.  &  El.  209,  Lord  Denman,  in 
speaking  of  that  case,  expresses  a  doubt  whether  the  proof  there 
would  now  be  deemed  sufficient.  But  it  is  not  necessary  to 
question  it  at  present,  as  our  case  is  essentially  different  in  the 
very  facts  on  which  Bibb  v.  Thomas  was  pat,  since  here  neither 
tearing  nor  burning  happened  in  the  slightest  degree. 

And  on  the  contraiy,  the  case  of  Doe  v.  Harris  is  directly  in 
point  to  the  question  before  us.  There,  an  old  and  infirm  man 
threw  his  will,  inclosed  in  an  envelope,  into  the  fire,  and  a 
devisee  in  the  will  snatched  it  off,  a  comer  of  the  envelope  only 
being  burnt,  but  promised  the  testator  to  bum  it,  and  pretended 
io  have  burnt  it.  Yet  the  court  was  unanimous  that  the  will 
remained  in  full  force,  and  that  v^ry  devisee  recovered  under 
it  in  ejectment.  It  was  so  held,  by  force  of  the  words,  requir- 
ing the  palpable  acts  of  burning,  and  so  forth,  in  exclusion  of 
intentions  and  unexecuted  attempts,  shown  merely  by  parol, 
which  it  was  the  policy  of  the  law  not  to  hear  by  itself.  The 
judgment  in  that  case  proceeds,  we  think,  upon  a  sound  inter- 
pretation of  the  statute,  and  it  is  decisive  of  the  question  here. 
Indeed,  Mr.  Justice  Williams,  in  his  argument,  puts,  by  way  of 
illustration,  the  very  case  stated  in  this  bill  of  exceptions.  Hia 
words  are  these:  "It  is  argued,  that,  if  a  testator  throws  his 
will  on  the  fire,  with  the  intention  of  destroying  it,  and  some 
oue,  without  his  knowledge,  takes  it  away,  that  is  a  fraud, 
which  ought  not  to  defeat  his  act.  But  so  it  might  be  said  that, 
if  a  testator  sent  a  person  to  throw  it  on  the  fire  and  he  did  not, 
{he  revocation  was  still  good.  Where  would  such  constructions 
«nd?  The  effect  would  be  to  defeat  the  object  of  the  statutes, 
which  was  to  preveiit  the  proof  of  cancellation  from  depending 
on  parol  evic^^ce."  That  case  is  the  stronger,  because,  in  a 
subsequent  case,  the  court  held,  upon  the  same  facts,  that  as  to 
<sopyhold  lands,  which  are  not  embraced  in  the  statute  of  frauds, 
this  will  was  revoked:  Doe  ex  dem.  Beed  v.  Harris,  6  Ad.  &  El. 
209. 

Judgment  reversed  and  venire  de  novo. 

Revocation  op  Will:  See  Floyd  v.  Floyd,  49  Am.  Deo.  626;  Gooper*9  M- 
taie,  45  Id.  673,  note  675;  Manton  ▼.  Mtxnton,  43  Id.  611;  Bennett  v.  Sherrodt 
40  Id.  410,  note  411;  Wiggin  v.  Swett,  39  Id.  716,  note  724;  Mahm'e  Adm^f 
AM.  Dko.  Vol.  LI— 26 
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▼.  J7oUf,  Id.  283;  Bmcm'f  WiU,  Id.  174,  note  17(5;  IHchey  t.  ifa^KAi,  34 
Id.  130,  note  130;  Bohamm  ▼.  WaUot,  29  Id.  630,  note  635;  Stued  v.  ^urin^, 
22  Id.  41;  WelU  y.  WeUa,  16  Id.  150;  Graves  v.  Shddon,  15  Id.  653,  note  659, 
where  the  subject  of  implied  rerocation  is  disciuaed  at  some  length;  Oreer  t. 
MeOraekm,  14  Id.  755,  note  761;  Oaint  v.  Gains,  12  Id.  375,  note  877,  whwe 
thie  sabjeet  is  diionwed  at  length. 

Thb  frihgipal  qabe  n  DiSTiNoinsHXD  in  WkUe  t.  Coatas  1  Jonei,  201. 


Gabb  v.  Jameson. 

[10  iBKDSLL'fl  Law,  IM.] 

AcooBD  Aim  SAzmf AonoN  Ezbcutxd,  though  nr  Paboli  n  CkMXD  Dcmm 
to  an  action  on  a  oovenant  in  a  sealed  inetroment,  whidh  eoondi  alto- 
gether in  damagety  although  secnred  by  a  penalty. 

Debt  on  a  ooyenant.  Defendant's  intestate,  Douglass,  con« 
txacted  by  deed  to  purchase  from  the  plaintiff  a  tract  of  land. 
The  covenant  was  executed  by  both  parties,  and  each  was  bound 
to  the  other  in  the  penal  sum  of  three  thousand  dollars.  The 
breach  assigned  was  that  the  intestate  did  not  perform  his  part 
of  the  contract,  and  the  damages  sought  were  for  his  fiulure  to 
do  so.  The  defendant  relied  on  the  plea  of  accord  and  satisfac- 
tion, and  proved  that  when  called  upon  by  the  plaintiff  to  per- 
form his  contract,  the  defendant  declared  his  inability  to  do  it, 
and  offered  to  pay  to  the  plaintiff  one  hundred  dollars  on  ac- 
count of  his  disappointment,  which  offer  he  accepted  as  a  satis- 
faction. The  court  instructed  the  jury,  that  if  they  believed  this 
testimony  they  should  find  for  the  defendant.  Verdict  for  the 
defendant. 

N.  W.  Woodfin  and  J.  W.  Wood/in,  for  the  plaintiff. 

OaUher,  for  the  defendant. 

By  Court,  Nash,  J.  As  a  general  proposition  it  is  true,  that 
where  a  certain  duty  arises  under  a  sealed  instrument,  merely 
accord  and  satisfaction  by  parol  is  no  sufficient  answer,  for  a  deed 
ought  to  be  avoided  by  a  matter  of  as  high  a  nature:  Blahe'a  C(ue, 
6  Co.  44.  As  in  an  action  of  debt  upon  a  single  bill,  for  the  pay- 
ment of  money  only,  for  there  the  debt  is  ascertained:  Preslon 
V.  Christmas,  2  Wils.  86.  But  when  the  covenant  sounds  alto- 
gether in  damages,  though  secured  by  a  penalty,  accord  and 
satis&ction  executed,  though  in  parol,  is  a  good  defense.  This 
doctrine  is  clearly  established  by  the  case  of  the  State  v.  Gordon, 
8  Ired.  L.  179.  There  the  action  was  in  debt,  on  a  guardian 
bond,  and  satisfaction  pleaded.    Upon  settling  his  accounts^ 


Aog.  1849.]  Febby  v.  Pbipfs.  887 


the  gnaxdian  fell  largely  in  debt  to  his  ward^  the  lelator,  and« 
in  satisfactiony  transfeiied,  by  assignment  to  him,  several  prom- 
issory notes  on  third  persons,  which  were  accepted  in  satis- 
faction of  the  balance.  This  court  decided,  that  the  suit  was 
mibstantially  for  damages,  that  the  duty  did  not  accrue  to  the 
relator  in  certainty  by  the  bond,  but  from  a  wrong  or  default 
subsequent,  which  gave  him  his  action  to  recover  damages  from 
the  defendant,  and  consequently  a  plea  of  satisfaction  of  those 
damages  is  good.  This  case  covers  the  whole  ground,  taken  on 
the  defense. 
Judgment  affirmed. 

AoooBD  ExsoDTOBT  IS  No  Bab:  See  MUcheU  ▼.  EautUif,  47  Am.  Dec,  260^ 
note  203;  BrooUyn  Bank  ▼.  De  Orauw,  35  Id.  669,  note  571»  where  other  caaee 
•re  coUeotod. 

In  MUcheU  t.  J7aicp2ey.  47  Am.  Dec  260,  it  was  decided  that  an  accord  and 
■atiafiaotion  can  not  discharge  a  specialty,  although  they  will  discharge  dam* 
ages  arising  from  a  breach  of  the  specialty.  « 


Febbt  V.  PtaPPS, 

[10  laaDSLL't  Law,  260.] 
Om  HAS  No  BiOBT  TO  Kill  Doo  on  Owner's  Premises,  on  the  pretenaa 

that  he  is  a  nnisance,  hecanse  he  has  on  former  occasions  bitten  other 

persons. 
PiBSON  IS  Liable  fob  Eilunq  Doo  on  Owner's  Premises,  after  the  owner 

has  driven  the  dog  away,  so  that  there  is  no  longer  any  danger  of  his 

biting  him  at  that  time. 

Trespass  for  killing  a  dog.  The  pleas  were,  that  the  dog  waa 
a  nuisance,  and  that  any  person  had  a  right  to  kill  him;  and 
that  the  defendant  killed  him  to  prevent  him  from  worrying  and 
biting  him.  The  jury  found  for  the  plaintiff.  The  other  facts 
appear  from  the  opinion. 

Boyden^  Clarke,  and  H.  0.  Jones,  for  the  plaintiff. 

Bynum  and  Craig,  for  the  defendant. 

By  Court,  Butfik,  C.  J.  We  doubt  not  that  a  dog  may  be  a 
nuisance^  so  as  to  authorize  any  person  to  kill  him,  as  if  he  be 
mad  and  at  large;  for,  in  such  a  state,  he  is  no  longer  mansueUs 
naturcB,  and  the  consequences  of  a  bite  from  time  to  time,  to 
either  man  or  beast,  may  be  so  dreadful  and  so  general,  as  to 
justify  his  destruction  as  soon  as  possible.  But  dogs  are  in 
many  respects  useful,  and,  with  many  persons,  favorite  animals; 
and  we  are'  not  aware,  that  fierceness,  merely,  and  attempts  to 
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faUe,  or  even  tbe  aetaal  faitiiig  of  one  or  more  peraona,  have  ever 
been  held  to  empower  another  person,  at  a  different  time,  to 
Idll  them,  and  e^iecially  to  go  to  the  owner's  yard  for  that  pns- 
poee.  As  a  watch*dog,  his  value  is  constitated  by  his  being 
idiarp  and  dauntLess;  and  therefore  it  would  seem  those  proper- 
ties  can  not,  in  themselyes,  convert  him  into  a  nuisance.  Hence, 
the  evidence  njeeted  was  irrelevant.  If,  indeed,  the  defendant 
had  been  bitten  by  the  dog,  it  might  have  been  proper  to  show 
Ibe  savtBgeneoa  of  the  borute,  and  to  inmst  that  the  owner,  if  he 
had  knowledge  of  his  worrying  people,  ought  to  have  confined 
him,  so  that  he  could  not  set  on  people  passing,  or  bite  a  person 
lawfuUy  going  to  the  owner's  house;  and  to  that  purpose  his 
biting  twice  or  even  once  has  been  held  sufficient  to  make  Ihe 
owner  liable,  if  he  did  not  kill  or  confine  the  dog:  Smith  v.  Pe- 
iah,  2  Stca.  1264;  Bui.  N.  P.  76.  But  here  the  question,  as  to 
tiiat  point,  is  entirriy  different;  ihat  is,  whether  a  person  can 
kill  a  dog  in  the  owner's  house  or  yard,  upon  the  pretense  that 
he  is  a  nuisance,  because  he  had  at  a  former  period  chased  or 
bitten  some  one  else;  and  we  hold,  that  he  can  not.  Then  as  to 
the  second  plea,  the  instructions  appear  to  the  court  to  be  un- 
exceptionable. A  person  is  not  bound  to  stand  quietly  and  be 
bitten  by  a  dog,  nor  to  give  him  what  might  be  called  a  fair  fight 
among  men.  But  if  a  fierce  and  vicious  dog  be  allowed  to  go 
.  at  large,  and  he  runs  at  a  person,  as  he  lawfully  goes  to  a  house, 
4)r  is  passing  along  the  road,  apparently  to  set  on  the  person,  or,, 
-for  example,  on  the  horse  he  is  riding,  it  seems  but  reasonable 
the  person  should  protect  himself  from  the  injury  of  a  bite  to 
himself  or  his  horse,  by  killing  the  dog;  for,  although  a  man 
has  a  right  to  keep  a  dog  for  the  protection  of  his  house  and 
yard,  yet  he  ought  to  keep  him  secured,  and  not  let  him  loose 
and  uncontrolled  at  such  hours  and  in  such  places,  as  will  en- 
danger peaceable  and  honest  people  engaged  in  their  lawful 
.  business. 

11  therefore  this  dog  were  one  of  the  kind  supposed,  and  the 
defendant  had  shot  him,  as  he  came  at  him,  and  when  he  had 
seasonable  grounds  to  think  that  the  dog  could  not  be  restrained 
by  the  owner  or  his  family,  and  would  bite  him,  we  should  hold 
rthat  he  did  no  more  than  he  had  a  right  to  do.  But  when  tha 
plaintiff's  family  were  at  home,  and,  by  their  immediate  inter- 
ference and  commands  and  punishment,  governed  and  drova 
away  the  dog,  so  as  not  only  to  prevent  him  from  biting  the 
defendant  at  that  time,  but  also  to  save  the  defendant  from  all 
>danger  then,  by  driving  the  dog  away,  the  killing  of  the  dog» 
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after  that,  and  agamst  the  nrgent  entreaiieB  of  the  fiunily ,  coulcl . 
haTe  been  only  on  the  pretense,  and  not  on  the  reality,  of  pro* 
tecting  the  defendant  from  an  attack  at  that  time,  and  the  chr- 
enmstanoes  were  properly  left  to  the  jury,  as  evidence  on  which* 
they  might  find  that  the  defendant  did  not  act  on  the  defensiTe*. 
Jtidgment  affirmed. 

VioiouB  Boo,  LiABiLiTr  or  Owssb  vob  Injubt  DoNB-inr:  See  KxUirtdge  t. 
EUhU^  41  Am.  Deo.  717,  note  720,  whore  other  eaeoB  ace  collected;  PfdM^^ 
T.  Onmgt,  32  Id.  35,  note  36. 

Fkbocious  Doo,  whbn  ▲  Nuibavgb:  See  note  to  LoomU  t.  Terry,  31 
I>ee.3ia 


SiKES  V.  Paine  et  al. 

[10  IBBDBLL'B  LaW,  280.] 

PIB80K8  or  Skill  are  Pbbmitted  to  Give  THsm  Opinions  in  Bvidknob- 
on  qneetiozis  of  science  or  trade,  on  the  ground  that  they  are  conversaiit 
with  the  basineeB  to  which  they  are  called  to  testify,  and  have,  there- 
fore, peculiar  knowledge  concerning  it. 

PXBSONB  Who  hate  Owned,  Cohicanded,  and  Bbpaibed  Vbbbels  are^ 
although  not  ship-carpenters,  competent  to  testify  aa  to  the  differenaft 
between  the  value  of  a  vessel  repaired  in  a  certain  way,  and  her  valna- 
had  she  been  repaired  in  the  manner  called  for  by  the  contract  under- 
which  the  repairs  were  made. 

TuE  FROM  WHiOfH  DAMAGES  FOR  BREACH  OF  OoNTRACfr  for  the  repair  of 
a  Txarol  are  to  be  computed  is  the  time  when  the  contract  was  broken^ 
although  the  vessel  may  not  have  been  called  for  until  after  that  time. 

Afpbal  from  the  superior  court  of  law  of  Tyrrell  countjv 
The  queetion  conoenuDg  which  the  witnefises  mentioned  in  the- 
opinion  were  asked  their  opinions  was,  what  was,  in  their  opin- 
ion, the  difference  in  value  between  such  a  vessel  as  was  stipu- 
lated for  in  the  contract,  and  such  an  one  as  a  previous  witness 
had  described  this  to  be.  The  other  &ot8  appear  from  that 
opinion. 

Heath,  for  the  plaintiff. 

A.  Moore,  for  the  defendants. 

By  Court,  Nash,  J.  In  the  admission  of  this  evidence,  w» 
perceive  no  error.  In  general,  witnesses  must  speak  to  facts,. 
and  their  opinions  are  not  evidence.  There  are,  however,  ex- 
ceptions to  the  rule.  On  questions  of  science,  or  trade,  and 
others  of  a  similar  character,  persons  of  skill  are  permitted  to- 
give  their  opinions  in  evidence.    Medical  men  are  suffered  to 
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give  their  opinion  as  to  the  state  of  a  patient^  whom  they  have 
seen;  and  they  are  often  called  on  to  listen  to  a  description, 
given  by  other  physicians,  of  the  symptoms  of  a  patient,  whom 
they  have  not  seen,  and  then  to  give  their  opinion.  In  the  case 
of  BeckwUh  v.  Sydebotham,  1  Camp.  117,  ship-carpenters  were 
permitted  to  state  their  opinion  of  the  seaworthiness  of  a  vessel 
from  examining  a  survey,  made  by  others,  at  which  they  were 
not  present.  In  Beverly  v.  WiUiama,  4  Dev.  &  B.  L.  836,  a  wit- 
ness was  permitted  to  give  his  belief,  as  to  the  identity  of  per- 
sons. In  all  these  cases  of  science  and  skill,  the  opinion  of  the 
witness  is  admitted  as  evidence,  upon  the  ground,  that  he  is 
conversant  with  the  business,  to  which  he  is  called  to  testify, 
and  has,  therefore,  peculiar  knowledge  concerning  it.  The 
court  must  first  be  satisfied  from  the  examination  of  the  witness 
himself,  or  of  others,  that  he  stands  in  that  situation,  which 
renders  his  opinion  in  the  case  evidence — ^the  degree  of  weight 
to  which  it  is  entitled,  belongs  exclusively  to  the  jury.  In  the 
present  case  we  think  the  evidence  was  competent.  Neither  of 
the  witnesses  was  a  ship-carpenter,  but  one  had  worked  part  of 
a  year  in  a  ship-yard,  and  had  been  the  owner  of  vessels  for 
many  years,  and  thought  himself  well  acquainted  with  their 
value.  The  other  ''had  been  the  owner  of  a  vessel  fifteen 
years,  and  had  worked  considerably  in  repairing  old  vessels." 
The  court  judged  rightly  in  permitting  the  testimony  to  go  to 
the  juiy,  to  be  judged  of  by  them  as  to  its  importance. 

It  was  insisted  by  the  defendants,  that,  as  the  plaintiff  did 
not  call  for  the  vessel  until  the  fifth  of  July,  he  was  entitled  to 
recover  only  what  she  was  worth  from  that  time  until  the  seven- 
teenth, when  she  was  delivered;  and  that  interest  upon  the  value 
was  a  matter  of  discretion  with  the  jury.  His  honor  instructed 
the  jury,  that,  as  by  the  contract,  the  repairs  were  to  be  finished 
by  the  first  of  June,  if  she  was  not  then  ready,  the  plaintiff  had 
a  right  to  recover  what  the  freight  of  the  vessel  was  worth  from 
that  time  until  the  seventeenth  of  July,  when  she  was  delivered, 
with  interest,  etc.  We  concur  with  hid  honor,  as  to  the  time,  at 
which  the  plaintiff's  right  to  recover  damages  commenced.  The 
defendants  were  bound  by  their  contract  to  have  her  ready  on 
the  first  of  June.  She  was  not  then  ready,  and  at  that  time  the 
contract  was  broken,  and  his  right  of  action  accrued.  As  to  the 
interest,  we  give  no  opinion,  as  the  plaintiff  has  remitted  it,  and 
moved  that  the  judgment  be  a£Srmed  upon  the  payment  of  the 
costs  of  this  court.  The  defendants  do  not  except  to  the  rule 
stated  by  the  court,  by  which  they  were  to  be  governed  in 
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ing  the  plaintiff's  damages,  to  wit«  the  freight  of  the  vessel,  but 
to  the  time.    This  objection  has  already  been  noticed. 
Judgment  affirmed.  

ExpiBT  Tssnicoinr,  Admib&eibilitt  ov:  See  Clark  ▼.  fito^  40  Am.  Deo, 
481;  WcUton  t.  (Tresap,  3d  Id.  672;  Banrcn  t.  CMeHgK  35  Id.  505,  note  511| 
Jtfftrtfm  Im,  Co.  t,  CotketU,  22  Id.  567,  note  574,  where  other  cases  are  col- 
lected. 

ExPKRT  TnriMOinr  as  to  Handwbitiko:  See  May  ▼.  SttUe^  45  Am.  Deo. 
548;  Peopie  t.  Spooner,  43  Id.  072,  note  670,  where  other  cases  are  ooUeoted. 


Den  ex  dem.  Houseb  et  al.  v.  Belton. 

[10  IxxDKLL's  Law,  858.] 
Where  Cobneb  of  Tbagt  of  Land  is,  by  Mistaxb,  Described  in  the 
deed  as  on  the  east  side  of  a  creek,  competent  testimony  is  admissible  to 
show  that  the  comer  is  in  fact  on  the  west  side  of  the  creek;  and  if  the 
proof  shows  the  comer  tree  to  be  on  the  west  side,  the  marked  tree  most 
control  the  word  in  the  deed. 

Ejectment.  The  lessor  claimed  under  a  deed,  in  which  the 
land  was  described  as  beginning  at  a  white-oak  on  the  east  side 
of  LoTcn's  creek.  The  plaintiff  claimed  that  the  beginning 
comer  was  at  a  white-oak  stump  on  the  west  side  of  the  creek, 
and  tliat  it  was  by  mistake  described  as  being  on  the  east  side. 
If  the  comer  was  at  this  stump,  the  plaintiff  was  entitled  to 
recoTer,  otherwise  his  title  did  not  cover  the  land  in  dispute. 
The  second,  third,  and  fourth  comers  were  established.  The 
point  of  intersection,  by  running  from  the  fourth  comer  west, 
and  from  the  second  comer  north,  was  at  the  white-oak  stump, 
and  the  distances  of  these  two  lines  gave  out  a  few  feet  from  the 
stump.  A  witness  testified  that  many  years  ago  his  father  had 
pointed  out  a  white  oak  which  was  marked  for  a  comer,  and 
told  him  that  was  the  comer  of  the  lessor's  land.  The  comer 
now  contended  for  by  the  lessor  was  the  stump  of  that  tree 
which  had  been  since  cut  down  when  the  land  was  cleared. 
The  defendant  objected,  on  the  ground  that  the  calls  of  the 
deed  could  not  be  controlled  by  such  testimony.  The  court 
charged  the  jury  that  if  the  evidence  satisfied  them  that  the 
white  oak,  of  which  the  stump  was  the  remains,  was  marked 
as  the  comer  of  the  lessor's  land,  it  would  control  the  word 
*'  east;"  and  fix  the  lessor's  comer  on  the  west  side  of  the  creek, 
and  the  plaintiff  was  entitled  to  recover.   Verdict  fbr  the  plaintiff. 

Iredell,  for  the  plaintiff. 

No  counsel  for  the  defendant. 
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By  Oonrt,  Pbabsok,  J.  The  opinion  of  his  bonor  is  fully  sus- 
tained by  many  decisions.  The  question  is  simply,  whether  a 
pariy  is  a  liberty  to  show,  by  the  kind  of  proof  offered  in  this 
case,  that  there  was  a  mistake  in  using  the  word  "  east"  instead 
of  the  word  ''west."  It  is  not  a  question  between  a  marked 
tree  and  a  natural  boundaxy,  but  between  a  marked  tree  and  a 
mere  word. 

When  a  creek  is  called  for  as  a  bonndaiy,  it  will  control 
course  and  distance,  and  eyen  marked  lines  and  comers,  because 
it  is  permanent  and  fixed,  and  a  thing  about  which  there  can 
be  no  mistake.  It  is  a  natural  boundaiy.  Marked  lines  and 
comers  control  course  and  distance,  because  a  mistake  is  less 
apt  to  be  committed  in  reference  to  the  former  than  the  latter. 
Indeed,  the  latter  is  considered  as  the  most  uncertain  kind  of 
description;  for  it  is  very  easy  to  make  a  mistake  in  setting 
down  the  course  and  distance,  when  transcribing  from  the  field 
book,  or  copying  from  the  grant  or  some  prior  deed,  or  a  mis- 
take may  occur  in  making  the  survey,  by  losing  a  stick,  as  to 
distance,  or  making  a  wrong  entry  as  to  course.  For  these  rea- 
sons, when  there  is  a  discrepancy  between  course  and  distance 
and  the  other  descriptions,  the  former  is  made  to  give  way. 

All  the  reasons  for  making  course  give  way  to  a  natural 
boundary,  or  to  the  lines  of  another  tract,  or  to  marked  lines 
and  comers,  apply  with  full  force  to  the  present  question.  The 
deed  describes  the  beginning  comer  as  being  on  the  east  side  of 
the  creek;  the  proof  shows  the  comer  tree  to  be  on  the  west 
side.  The  marked  tree  must  control,  because  there  is  less  lia* 
bility  to  mistake  about  it,  than  in  the  case  of  one  word  for 
another,  and  the  discrepancy  shows  there  must  be  a  mistake  i& 
the  one  or  the  other. 

In  the  leading  case  of  Person  y.  BouruUree,  note  to y.. 

BeaUy,  1  Hayw.  878,  the  course  of  the  first  line  was  '' north '^ 
from  a  creek,  so  as  to  put  the  whole  tract  on  the  north  side. 
The  marked  line  ran  <<  south"  from  the  creek,  so  as  to  put  the 
whole  tract  on  the  south  side.  It  was  held,  that  the  course  of 
th6  first  line  had  been  written  *'  north"  instead  of  ''  south"  by 
mistake,  and  the  marked  lines  controlled.  There  is  the  same  rea» 
son  for  holding  in  this  case,  that  ''east"  had  been  written 
instead  of  "  west,"  and  the  marked  course  must  control. 

Judgment  affirmed.  *' 

Cited  in  MarshaU  v.  lUher^  1  Jones,  119,  to  the  point  that  a  tract  of  land 
described  in  a  deed^as  on  the  east  side  of  a  creek  may  be  shown  by  parol  evi* 
dence  to  be  on  the  west  side. 


Dee.  1849.]  Eeaton  v.  BAMxa  S93 

Keaton  V.  Banes  et  al. 

[10  Ibbdbzx'b  Law,  881.] 
CoDBT  IN  Which  Judgment  is  Rendered  may  Vaoats  Iv,  on  motion,  at 
any  time,  upon  parol  proof  that  it  was  entered  irregularly  and  not  accord* 
ing  to  the  course  of  the  court. 

JlTDGMSNT  BKNDSBSD  AOAXR6T  PaRTT  NOT  IN  CoiTBT  19  VoiD. 

Motion  to  vacate  a  judgment.  The  court  refused  to  hear  the 
parol  evidence  referred  to  in  the  opinion,  and  the  plaintiff  ap* 
pealed. 

ffetUhf  for  the  plaintiff. 
Hhringhaus,  for  the  defendants. 

By  Court,  Nash,  J.  We  do  not  concur  in  the  opinion  of  the 
court  below.  The  error  seems  to  have  originated  in  not  advert- 
ing to  the  difference  between  receiving  parol  testimony  to 
impeach  a  judgment  collaterally,  and  to  receiving  it  on  a  motion 
to  vacate  it,  made  in  the  court  where  the  judgment  is.  In  the 
former  case,  it  is  certainly  incompetent;  in  the  latter,  it  is  com- 
petent. Upon  the  appeal  from  the  judgment  of  the  county  ta 
the  superior  court,  the  trial  was  to  be  had  in  the  latter,  as  it 
was  had  in  the  former.  And,  if  the  evidence  offered  to  his  honor 
was  such  as  would  have  been  proper  in  the  county  court,  it 
ought  to  have  been  admitted  by  him.  In  the  writ,  William  F. 
Eeaton  is  called  the  guardiaif  ad  lilem  of  Benjamin,  and  the 
record  is  upon  its  face  regular,  according*  to  the  course  of  the 
court.  The  service  of  the  writ  appeared  to  have  been  admitted 
by  William  F.  Keaton;  the  court  must  have  then  considered  the 
infant  Benjamin  in  court.  The  fact  was  otherwise.  According 
to  the  evidence  offered,  William  F.  Eeaton  never  was  appointed 
the  guardian  of  the  infant,  and  never  consented  to  be  so,  and 
did  not  defend  the  action.  If  this  was  so,  the  judgment  was  in 
realiiy  irregular,  and  contrary  to  the  course  of  the  court.  If  an 
action  had  been  brought  to  recover  the  property  sold  under  it» 
however,  evidence  could  not  have  been  received  to  impeach  it. 
It  was  the  judgment  of  a  court  having  jurisdiction  of  the  matter. 
But,  according  to  the  fact,  Benjamin  F.  Keaton  was  no  party  to 
the  proceedings  either  by  himself  or  his  guardian.  And  tho 
judgment  is  void,  for  there  can  be  no  judgment  against  a  person 
not  in  court:  Den  ex  dem.  White  v.  Albertson,  3  Dev.  L.  242  [22 
Am.  Dec.  719].  The  question  then  presents  itself.  Could  the 
OGonty  court  set  aside  this  judgment  at  a  term  subsequent  to 
that  at  which  it  was  rendered,  by  petition  or  motion,  and  receive 
parol  evidence  to  show  the  truth  of  the  transaction  ?    It  apper« 
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tains  to  eyexy  court,  as  a  neoessaiy  part  of  its  f unctions^  to  set 
aside  an  iir^^olar  judgment.  The  ends  of  justice  often  require 
it:  Bender  ▼.  Askew,  Id.  152  [22  Am.  Dec.  714].  In  that  case, 
it  is  stated  by  the  court  that  the  power  so  to  do  is  not  con- 
fined to  the  term  in  which  the  judgment  is  rendered.  The  judg- 
ment against  Bender  was  rendered  at  Januaiy  term,  1838,  and 
set  aside  at  August  term,  1839. 

The  first  case  presenting  the  question  is  that  of  Pearson  y.  NeS' 
bU,  1  Dey.  L.  135  [17  Am.  Dec.  569].  There  the  judgment  was 
obtained  at  fall  term,  1820,  and  the  motion,  on  affidayit,  not 
filed  until  fall  term,  1827,  when  the  judgment  was  yacated  be- 
cause Jesse  A.  Pearson  was  both  plaintiff  and  defendant.  In 
Crumpler  y.  Oavemor,  Id.  52,  a  final  judgment  obtained  at  one 
term  of  the  court,  was  at  a  subsequent  one,  on  motion  founded 
on  affidayit,  set  aside  for  irregularity.  In  all  these  cases  the 
motion  was-  made  in  the  court,  where  the  judgment  was,  and 
directly  upon  it:  Tidd's  Pr.  614;  Bing.  on  Judgment,  21,  22. 
It  has  been  insisted,  howeyer,  that  the  original  case  continued 
in  court  two  terms,  before  the  judgment  was  entered  against 
Benjamin  Eeaton,  and  the  court  thereby  recognized  William  F. 
Eeaton  as  his  guardian,  and  Benjamin  was  in  court.  For  this 
position  the  case  of  Den  ex  dem.  White  y.  AJbertson,  8  Dey.  L« 
242  [22  Am.  Dec.  719],  was  cited.  The  attempt  there  was  to  im- 
peach the  judgment  collaterally.*  Judge  Henderson  put  itnpon 
that  ground  exclusiyely.  It  is  true  that  the  case  was  in  court 
the  time  specified,  and  the  record  does  8i>eak  of  William  F. 
£eaton  as  the  guardian  of  Benjamin.  But  on  motion  to  yacate 
the  judgment,  as  irregular,  the  court  is  not  precluded  from  in- 
quiring into  the  truth,  whether  William  F.  Eeaton  was  the 
guardian  of  Benjamin,  and  whether  the  latter  did  appear  or  not: 
Bender  y.  Askew,  Id.  152  [22  Am.  Dec.  714].  The  yacating  such 
judgments  proceeds  upon  the  grounds,  **  that  a  judgment  has 
been  signed  upon  the  record,  which  was  not  in  fact  the  judg- 
ment of  the  court,  which  the  court  ought  not  to  haye  giyen, 
and  which  the  plaintiff  or  his  attorney  knew  the  court  would 
not  give  or  allow." 

The  judgment  of  the  superior  court  is  reyersed  and  the  case 
remanded. 

Ordered  accordingly.  

Setting  A^ide  Judgment:  See  Bank  of  Monroe  y.  Widner,  43  Am.  Deo. 
768,  note  772;  Died  v.  Farrow,  36  Id.  267,  note  268;  Pendleton  y.  OcUowaiy, 
34  Id.  434;  Winshw  v.  Anderson,  32  Id.  651;  Binsse  v.  Parker,  23  Id.  720} 
Bender  v.  Askew,  22  Id.  714,  note  717;  Bank  qf  CarliOe  y.  Hopkins,  16  U 
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113;  Morgan  ▼.  JTii^,  12  Id.  147t  note  148.  The  principal  oaae  is  cited  in 
the  following  cases  to  the  point  that  an  irregular  jadgment  may  be  set  asids 
at  aoy  time  by  the  court  in  which  it  was  rendered:  WUliam$  v.  BeasUy,  IS 
Ired.  L.  114;  J>kk  v.  McLaurin,  63  N.  C  186;  Mason  v.  Miles,  Id.  666;  Cawlu 
T.  Ha^es,  69  Id.  410. 

JuDOMXHT  AOAnrar  Pabtt  without  KoncB  ir  Void:  See  Flint  Bh/er 
Steamboai  Co.  ▼.  Foiter,  48  Am.  Dec.  248,  note  270,  where  this  subject  is  dis- 
eossed  at  length;  DeoHn^  ▼•  Ba$ik  qfCharUdont  Id.  800,  note  320. 


MMMI, 


V.  WiLMiNaTON  &  Baleioh  R  R.  Go. 

[10  T»si>»f.T.1i  IiAW,  409.] 

What  Auoxnm  to  Nsoliokkob  is  a  Question  ov  Law. 

Whxbb  Slatb  whiu  Aslbbp  ok  Railboad  Track  la  Bun  Ovzb  and 
killed  by  a  train  running  at  the  usual  speed,  the  law  will  not  attribute 
negligence  to  ths  engineer  because  he  does  not  act  on  the  assumptum 
that  the  slaye  has  lost  his  faculties  by  being  drunk  or  asleep.  He  has  a 
right  to  presume  that  the  slave,  being  a  man,  will  get  out  of  the  way; 
and  if,  after  he  gets  near  enough  to  see  that  the  slave  is  drunk  or  asleep» 
he  uses  due  care  and  precaution  to  avert  the  accident,  the  railroad  com- 
pany will  not  be  liable  to  the  owner  of  the  slave. 

Ca8b  to  reooTer  damages  of  the  defendants  for  the  negligent 
management  of  their  cars,  whereby  one  of  the  plaintiff's  slaves 
was  killed  and  another  badly  wounded.  The  facts  are  stated  in 
the  opinion. 

Strange  and  D,  Beid,  for  the  plaintiff. 

W.  Window^  for  the  defendants. 

By  Court,  Piabson,  J.  The  gravamen  of  the  action  is  negli- 
gence on  the  part  of  the  defendants  through  their  agent,  and 
the  question  is.  Was  there  evidence  of  negligence? 

It  was  proven,  that  the  cars  ran  over  two  negroes  of  the 
plaintiff,  killing  one  and  injuring  the  other:  and  the  plaintiff 
insists,  that,  from  this  fact,  the  law  implies  negligence.  The 
position  is  not  tenable,  that  whenever  damage  is  done,  the  law 
implies  negligence.  The  bare  statement  of  the  proposition 
shows  its  fallacy.  The  case  of  EUia  v.  Forts,  db  Boan.  B. 
B.  Co.,  2  Ired.  L.  138,  and  Figgot  v.  East.  Co.  Bailroad,  64 
Eng.  Com.  L.  229,  were  relied  on  as  supporting  this  position. 
In  both  cases  fire  was  communicated  to  the  property  of  the 
plaintiffs — ^in  the  one  case,  a  barn — ^in  the  other  a  fence  was  set 
on  fire  by  sparks  from  the  cars.  It  was  proven  in  both  cases, 
that  the  cars  had  been  running  for  a  long  time  without  doing 
any  damage,  and  things  remaining  in  the  same  condition,  the 
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fact,  that  fire  'was  communicated  on  a  particular  occasion,  was 
properly  held  to  be  prima  facie  evidence  that  it  was  the  result 
of  negligence.  Judge  Gaston,  in  the  case  of  Ellis,  lays  down 
the  rule  in  these  words:  ''Where  the  plaintiff  shows  damage 
x«sulting  from  the  act  of  the  defendants,  which  act  with  the  ex- 
ertion of  proper  care  does  not  ordinarily  produce  damage,  he 
makes  out  a  prima  fade  case  of  negligence,  which  can  not  be 
repelled,  but  by  proof  of  care,  or  some  extraordinary  accident, 
which  makes  care  useless."  In  other  words,  as  the  cars  had 
been  running  under  the  same  circumstances  time  after  time  with- 
out setting  fire  to  the  fence,  if  on  a  particular  occasion  the  fence 
is  set  on  fire,  it  must  be  ascribed  to  negligence,  unless  it  can  be 
accounted  for,  as  by  showing  there  was  a  sudden  gust  of  wind, 
or  some  other  unusual  cause.  In  this  case,  the  cars  had  been 
running  for  years  without  injuring  a  negro,  because  no  negro 
had  fallen  asleep  upon  the  track.  That  was  itself  an  unusuat 
circumstance,  and  repels  any  inference  of  negligence^  from  the 
mere  fact,  that  damage  was  done,  and  therein  this  case  differs 
from  the  cases  of  the  fence  and  the  house,  which  had  remained 
stationary.     The  question  of  negligence  then  is  open  for  inquiry. 

What  amounts  to  negligence  is  a  question  of  law.  Admitting 
the  facts  to  be  as  contended  for  by  the  plaintiff,  there  was  na 
evidence  of  negligence.  The  cars  were  running  at  the  usual 
hour  and  at  the  usual  speed,  not  through  a  village,  or  over  & 
crossing  place,  or  turning  a  point,  but  upon  a  straight  line^ 
where  they  could  be  seen  for  more  than  a  mile.  The  negroes 
might  have  been  seen  at  the  distance  of  half  a  mile.  Whether 
the  engineer  saw  them  or  not  until  he  was  too  near  to  stop,  does 
not  appear.  There  is  no  evidence  that  he  was  not  in  his  place 
and  on  the  lookout.  It  can  not  be  inferred  from  the  fact,  that  he 
made  no  effort  to  stop  until  he  got  within  twenty-five  or  thirty 
yards  of  the  negroes;  for  that  is  entirely  consistent  with  the  sup- 
position, that  he  had  seen  them  for  half  a  mile;  because,  seeing 
them  to  be  men,  he  naturally  supposed  they  would  get  out  of 
the  way  before  the  cars  reached,  and  m^ght  well  have  continued 
under  this  impression,  until  he  got  near  enough  to  see,  that 
they  were  either  drunk  or  asleep,  which  he  was  not  bound  ta 
foresee,  and  his  being  then  too  near  to  stop,  so  as  to  save  them^. 
was  their  misfortune,  not  his  fault. 

If  there  had  been  a  log  of  wood  on  the  track,  running  over  it 
would  amount  to  negligence;  for,  if  the  engineer  did  not  see  it, 
there  was  negligence  in  not  keeping  a  lookout,  and  if  he  did 
it,  there  was.  negligence  in  not  stopping  in  time,  as  wood 
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has  neither  the  inBtinoi  of  BeU-preserration  nor  the  power  of 
locomotion.  If  there  hod  been  a  cow  on  the  track,  the  caae 
would  not  be  so  clear,  for  the  animal  has  both  the  instinct  of 
«elf -preservation  and  the  power  of  locomotion;  but,  on  the  other 
hand,  it  is  known,  that  such  animals  lose  their  natural  appre- 
hension of  danger  by  frequently  seeing  and  hearing  the  cars. 
But  as  the  negroes  were  reasonable  beings,  endowed  with  intel- 
ligence, as  well  as  the  instinct  of  self-preservation  and  the  power 
of  locomotion,  it  was  a  natural  and  reasonable  supposition,  that 
they  would  get  out  of  the  way,  and  the  engineer  was  not  guilty 
of  negligence,  because  he  did  not  act  upon  the  presumption  that 
ihey  had  lost  their  faculties  by  being  drunk  or  asleep.  If  a  deaf- 
mute,  while  walking  on  the  txack,  be  unfortunately  run  over, 
it  would  certainly  not  be  negligence,  unless  it  was  proven  that 
the  engineer  knew  the  man  and  was  aware  of  his  infirmity. 
If  the  cars  are  to  be  stopped,  whenever  a  man  is  seen  walking 
on  the  road,  lest  perchance  he  may  be  a  deaf-mute,  and  when- 
ever negroes  are  seen  lying  on  the  track,  lest  they  may  be  drunk 
or  asleep,  a  knowledge  of  this  impunity  would  be  an  inducement 
to  obstruct  the  highway  and  render  it  impossible  for  the  com- 
pany to  discharge  their  duty  to  the  public,  as  common  carriers. 

We  concur  with  his  honor  as  to  the  competency  of  the  cap- 
tain as  a  witness  for  the  defendants.  He  was  in  no  wise 
responsible.  But  we  do  not  concur  in  the  opinion,  *'  that  the 
fault  of  his  slaves  in  going  to  sleep  on  the  Toad  at  the  time  and 
under  the  circumstances  stated  by  the  witnesses  was  imputable 
to  the  plaintiff."  No  fault  is  imputable  to  the  owner  for  not 
preventing  his  negroes  from  ^oing  about  on  Sunday  and  lying 
down  where  they  please,  nor  is  the  amount  of  care  required  of  the 
defendants  thereby  "  diminished."  For  this  reason,  we  should 
be  compelled  to  grant  a  venire  de  novo,  if  this  instruction  could 
have  inflcienced  the  decision  of  the  case.  But,  as  the  plaintiff 
made  out  no  evidence  of  negligence,  this  error  was  immaterial. 

For  the  same  reason  it  is  unnecessary  to  notice  the  cases  cited 
in  the  argument,  as  to  the  damage  done,  when  there  was  negli- 
gence on  both  sides.  We  concur  in  the  opinion,  that,  when  this 
is  the  case,  neither  party  can  recover,  unless  one  be  guilty  of 
wanton  injury  or  gross  neglect,  which  is  much  the  same  thing; 
for,  if  both  are  in  equal  fault,  if  one  can  recover  so  can  the 
other,  and  thus  there  would  be  mutual  faults  and  mutual 
recoveries,  which  would  contradict  the  saying,  "  that  law  is  tha 
perfection  of  reason." 

Judgment  affirmed.   ^ 
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WsAT  Amouktb  to  Kbouoxnox  is  a  Qnxflrnov  ov  Law:  Biles  v.  HdmUt 
11  Ired.  L.  16;  Brock  y.  iTinj;,  8  JoneB,  47,  both  citing  the  principal  case. 

GoOTBiBUTOBT  KsouoKNOB,  WHXN  Bak  TO  ACTION:  See  Irwin  ▼.  Sprigg^ 
46  Am.  Deo.  6679  note  671,  where  other  caeea  are  collected;  Kemuurd  v.  Biarton^ 
43  Id.  249,  note  266;  Johfuon  y.  WhU^fiM,  36  Id.  721;  /%yto«  y.  Ponlchartram 
R,  B.  Co.,  Id.  658,  note  659;  Simpson  v.  Hand,  Id.  231,  note  236,  where  other 
oaaes  are  collected  and  cited.  The  principal  case  la  cited  in  ff.  AT,  C,  B^p 
Co.  y.  Bifmpkins,  54  Tez.  623,  to  the  point  that  an  intoxicated  person  who 
goei  on  a  railroad  track  and  ia  injured  is  goilty  of  oontribntoiy  negligence. 

Tsi  PBiNCZPAL  CASK  IB  oiTXD  in  Couch  Y,  Jones,  4  Jones,  408,  in  Wood^ 
Aottsey.  MeBae,  5  Id.  2,  and  in  PooU  y.  BaUroad  Co.,  8  Id.  341,  to  the  point 
that  reasonable  beings,  endowed  with  intelligence,  may  be  natorally  pre- 
sumed and  expected  to  get  out  of  the  way  of  an  approaching  train.  It  is 
also  dted,  in  SeoU  y.  WUmmgUmA  B.  B.  B.  Co.,  4  Id.  433,  to  the  point  tha* 
the  killing  of  a  slaye  by  a  railroad  train  does  not  neoeasarily  show  negligence 
on  the  part  of  the  engineer.  And  in  Jones  y.  yorih  Carolina  B.  B.  Co.,  67 
N.  0.  125^  it  is  dted  to  the  point  that  it  is  not  the  duty  of  an  engineer  to 
stop  or  slacken  the  speed  of  his  tram  when  he  sees  a  human  being  on  the 
tnM)k,  unless  he  knows  that  he  is  asleep  or  drunk. 

MxBB  Fact  ov  Injubt  is  not  Pboov  ov  Nbguoxngx:  Brffon  y.  Fowler,  70 
K.  C.  598;  Manlg  y.  WUmmgton  dt  W.  B.  B.  Co.,  74  Id.  658,  both  dting  the 


Doe  ex  dem.  Brannooe  v.  Bbaknooe. 

(10  Ibkdxll'b  Law,  428.] 

Dkbd  ov  Trust  Mads  to  Secubb  SsyEBAL  Debts  due  to  different  indiyid- 
uals,  some  of  which  are  usurious  and  some  bona  fidt^  is  not  yoid,  but 
is  a  security  for  the  debts  not  tainted  with  usury,  where  these  debts  are 
distinct  from  and  independent  of  the  usurious  debts. 

Ejsoticent.  Both  parties  claimed  tinder  one  Thompson. 
The  defendant  claimed  under  the  deed  of  trust  referred  to  in 
the  opinion.  The  plaintiff  claimed  under  a  sheriff's  deed, 
founded  on  judgments  and  executions,  and  leyies  and  sales  duly 
made.  The  deed  of  trust  was  prior  in  date  to  the  judgments 
and  executions.  Judgment  was  giyen  for  the  defendant.  The 
other  facts  are  stated  in  the  opinion. 

Morehead,  for  the  plaintiff. 

Iredell,  for  the  defendant. 

By  Court,  Peabson,  J.  The  only  question  is,  whether  a  deed 
of  trust  is  void,  which  was  made  to  secure  seyeral  debts  due  to 
different  indiyiduals,  some  of  which  debts  are  usurious.  It  is 
not  yoid.  The  estate  passed,  and  is  a  security  for  the  debts  not 
tainted  with  usury.  The  declarations  of  trust,  only  in  reference 
to  the  usurious  debts,  are  void. 
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In  Den  ex  dem.  Shober  v.  J9auser,  4  Dev.  k  B.  L.  91,  it  ia 
held  that  a  deed  of  trost,  made  to  secure  a  usuriouB  debt,  i» 
Toid;  in  that  case  there  was  but  one  debt  secured,  which  debt 
being  usurious,  the  deed  could  only  operate  as  an  ''  assurance 
for  a  usurious  debt,''  and  was  properly  held  to  be  void. 

But,  in  this  case,  there  are  several  debts  due  to  different  indi* 
▼iduals;  some  of  which  are  not  tainted  with  usury,  and  are  in 
no  wise  connected  with  those  that  are.  The  operation  of  the 
deed  was  to  pass  the  legal  estate,  with  a  separate  declaration  of 
trust,  for  each  of  the  debts  therein  enumerated.  There  can  be 
no  reason,  why  the  declaration  of  trust,  in  reference  to  one  debt, 
may  not  stand,  and  the  declaration  of  trust  in  reference  to  an- 
other be  held  void.  So  if  a  deed  contains  a  declaration  of  trust, 
in  favor  of  several  debts,  one  of  which  is  feigned,  and  there 
can  be  no  connection  or  combination  between  the  creditors,  to 
whom  the  true  debts  are  due,  and  the  grantor  or  person  for 
whose  benefit  the  feigned  debt  is  inserted,  there  can  be  no  rea- 
son why  the  declarations  of  trust,  in  favor  of  the  true  debts^ 
may  not  stand  and  the  feigned  debt  treated  as  a  nullity. 

If  a  bond  secures  the  performance  of  several  covenants  on 
conditions,  some  of  which  are  legal  and  the  others  void,  it  is 
valid,  so  far  as  respects  'the  conditions  that  are  legal,  provided 
they  be  separated  from  and  are  not  dependent  on  the  illegal. 
But  if  a  contract  be  made  on  several  considerations,  one  of 
which  is  illegal,  the  whole  contract  will  be  void.  The  differ- 
ence is,  that  evexy  part  of  the  contract  is  induced  and  affected 
by  the  illegal  consideration;  whereas  in  cases  where  the  consid- 
eration is  tainted  by  no  illegality,  but  some  of  the  debts  are 
illegal,  the  illegality  of  such  as  are  bad,  does  not  communicate 
itself  to,  or  contaminate,  those  which  are  good,  except  where 
from  some  peculiarity  in  the  contract  its  pturts  are  inseparable,. 
or  dependent  upon  one  another:  1  Sm.  L.  Cas.  284,  note  to  CoU 
l&M  V.  BlarUon,  and  the  cases  cited. 

Here  the  consideration  which  raised  the  use  for  the  purpose 
of  the  conveyance  is  merely  nominal.  The  debts  secured  are 
distinct,  due  to  different  individuals,  and  in  no  way  connected 
with  or  dependent  on  one  another — the  deed  is  valid  so  far  as 
respects  the  good  debts.  It  would  be  unreasonable  and  defeat 
the  object  of  deeds  of  trust  if  they  are  to  be  declared  void,  and 
honest  creditors  deprived  of  their  security  for  debts,  because 
the  debtor,  vnthout  their  knowledge  or  concurrence,  may  insert 
a  usurious  or  feigned  debt.  No  one  would  bid  at  a  trustee's 
■ale  if  he  could  be  deprived  of  his  title  by  showing  that  one  oi 
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many  enumeiated  debts  was  tainted  with  usuzy.  The  case  of 
Marriaon  t.  Hannel,  5  Taunt.  780,  was  relied  on  for  the  plaintiff. 
That  case  is  not  an  authority  against  the  conclusion  above 
announced,  but  tends,  we  think,  greatly  to  confirm  its  correct- 
ness. The  son  of  the  defendant  owed  several  debts  to  the 
plaintiffs,  some  of  which  were  usurious;  and  wishing  to  get  a 
further  advance,  agreed  to  draw  three  bills  upon  his  father  as  a 
security  for  the  whole.  The  bills  w^e  accepted  and  the  first 
fpaid;  but,  in  a  suit  on  the  second,  it  was  held  to  be  void,  because 
it  was  a  security  for  an  amount  in  which  were  included  some 
Insurious  debts.  Although  it  was  urged  that  the  amount  of  the 
first  and  second  bills  would  not  exceed  the  amount  of  the  good 
debts,  the  reply  was,  that,  if  the  plaintiff  was  allowed  to  recover, 
he  could  apply  the  amount  to  the  bad  debts  and  sue  the  son  on 
the  good  debts;  that  it  was  the  same  as  if  the  son  had  given  his 
note,  with  his  father  as  security,  for  the  whole  debt.  The  con- 
tract was  entire.  The  security  was  given  as  well  for  the  illegal 
as  the  legal  part;  they  are  connected  together  and  can  not  be 
separated,  which  distinguishes  it  from  this  case.  Here  the 
debts  are  not  connected;  one  may  be  paid  and  another  rejected. 
It  is  the  duty  of  the  trustee  to  pay  the  good  and  reject  the  bad 
ones.  It  is  the  same  as  if  a  separate  deed  of  trust  for  each  of 
the  creditors  had  been  executed. 
Judgment  affirmed. 

DxBD  OF  Trust  to  Sxoitrx  Patmsmt  of  Bona  Fms  DsBm:  See  Diwffly 
V.  Burnett,  45  Am.  Dec.  269;  J>ub<m  v.  Duboae,  42  Id.  688.  The  prineipdl 
<9Me  is  cited  to  the  point,  that  where  a  deed  of  trust  is  given  to  aecure  asveal 
debts,  some  of  which  are  usurious  and  some  bonajide,  the  deed  will  be  good 
as  to  the  honajidt  debts,  provided  they  are  separate  and  distinct  from  the 
usurious  ones,  in  the  following  cases:  Patmer  v.  CHUb,  6  JoaeB*  Eq.  78;  Me- 
V^orhU  Y.  Earnhardt,  PhiU.  L.  900;  Carter  v.  Coche,  64  N.  C.  242;  MejSTem  t. 
ii*«2(Ue,  66  Id.  294.    It  is  also  diBtinguished  in  ^Ttons  v.  ifars&oi^  7  Jones.  301 


Bbothebs  v.  Hubdle. 

[10  iBXnXLL'l  l«4W,  400.] 

Pabtt  Who  has  Recovered  in  Ejectment  can  not  Bos  in  Tfiovis  or 
detinue  for  the  produce  of  the  land,  which  has  been  severed  therefrom 
before  the  writ  of  possession  was  executed.  His  remedy  Is  an  action  for 
damages  by  way  of  mesne  profits. 

In  Action  vob  Mesne  Pbovits,  the  Judoksnt  in  EjBoniBMT  n  CovcLir- 
siVB  as  to  the  title. 

Tboyeb  for  a  quantity  of  com,  fodder,  pease,  and  beans.    The 
defendant  admitted  the  oonTersion,  and  prored  that  he  had  re- 
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coYered  in  ejectment  the  land  on  ^bich  the  articles  were  grown, 
and  was  put  in  possession  by  the  sheriff.  At  the  time  the  writ 
was  executed  the  com  and  some  part  of  the  pease  and  beans  were 
growing,  the  fodder  had  been  pulled  and  stacked,  and  the  bal- 
ance of  the  pease  and  beans  had  been  gathered  and  put  into  a 
crib  on  the  premises.  The  plaintiff  offered  to  prove  that  the 
land  was  his,  but  the  court  rejected  the  evidence,  being  of  opin- 
ion that  the  recovery  in  the  ejectment  was  conclusive  as  to  the 
title.  The  jury,  under  the  instructions  of  the  court,  found  for 
the  plaintiff  as  to  the  value  of  the  fodder,  pease,  and  beans  that 
had  been  gathered,  and  the  defendant  appealed. 

Jordan  and  A.  Moore^  for  the  plaintiff. 

Heath  and  W,  N.  H.  Smithy  for  the  defendant. 

By  Court,  Peabson,  J.  There  is  no  error  in  the  instructions. 
The  com,  etc.,  which  was  attached  to  the  land  at  the  time  the 
defendant  was  put  in  possession,  passed  with  it,  and  belonged 
to  him.  But  the  fodder,  etc.,  which  had  been  severed,  although 
on  the  premises,  did  not  pass  with  the  land;  for  it  had  ceased 
to  be  a  part  thereof,  and  the  defendant  had  no  right  to  take  it. 
His  remedy  was  an  action,  not  for  the  specific  articles,  but  for 
damages,  by  way  of  mesne  profits.  If  the  defendant  had  a 
right  to  take  the  specific  articles,  he  would  for  the  same  reason 
be  entitled  to  recover  their  value  in  trover  against  the  plaintiff, 
or  any  one  to  whom  he  might  have  sold  them.  The  amount  of 
which  would  be,  when  one,  who  has  been  evicted,  regains  pos- 
session, he  may  maintain  trover  against  every  one  who  has  bought 
a  bushel  of  com  or  a  load  of  wood  from  the  trespasser  at  any 
time  while  he  was  in  possession.  This,  especially  in  a  countzy 
where  there  are  no  markets  overt,  would  be  inconvenient,  and 
no  person  could  safely  buy  of  one  whose  title  admitted  of  ques- 
tion. The  mere  statement  of  the  proposition  shocks  our  no- 
tions of  common  sense,  and  calls  for  an  overpowering  weight 
of  authority  to  sustain  it.  There  is  no  authority  for  it  in  our 
reports,  the  invariable  practice  having  been  to  bring  trespass 
for  mesne  profits  and  for  damages,  if  there  has  been  any  de- 
siraction  or  injury  to  the  freehold. 

Trover  for  the  specific  articles,  either  against  a  trespasser  or 
a  third  person,  has  never  been  attempted.  Upon  examination, 
it  is  found  that  there  is  no  authority  for  it  anywhere. 

Our  attention  has  been  called  to  a  passage  in  the  New  York 
edition,  184G,  of  Adams  on  Ejectment,  page  347,  where  it  is 
said:  **  Crops  will  jDass  to  the  lessor,  although  severed  at  the 

Am.  Deo.  Vol.  LI— 26 


402  Brothers  i'.  Hurdle.  [N.  Carolina, 

time  the  writ  of  possession  is  executed,  provided,  the  severance 
was  after  tbe  date  of  the  demise."  This  is  an  interpolation, 
and  is  not  in  any  of  the  former  editions.  Doe  ex  dem.  Upton  v. 
Withervnck,  3  Bing.  11,  is  cited.  We  have  examined  that  case — 
it  does  not  sustain  the  position.  That  was  a  motion  by  a  ten- 
ant, who  held  over  after  his  term  and  was  turned  out  by  a 
writ  of  possession,  for  a  rule  that  the  lessor  pay  over  to  him 
the  value  of  some  grass  and  oats,  which  he  had  severed  re- 
cently before  the  writ  was  executed,  alleging  that  he  was  enti- 
tled to  them  as  a  way-going  crop,  and  which  the  lessor  had 
taken  into  possession.  The  court  was  clearly  of  opinion,  that 
the  motion  was  of  the  first  impression;  that  to  entertain  it 
would  offer  inducements  to  tenants  to  hold  over,  and  if  the  de- 
fendant had  any  claim  to  a  way-growing  crop,  he  might  bring 
his  action.  The  inference  from  this  case,  that  crops  would  pass 
to  the  lessor  after  he  regains  possession,  although  severed  at 
any  time  between  the  date  of  the  demise  and  the  execution  of 
the  writ  of  possession,  was  hastily  drawn,  and  is  not  warranted 
by  it. 

The  only  other  case  cited,  which  has  any  bearing,  is  Morgan 
V.  Varick,  8  Wend.  587.  That  was  an  action  of  trespass  for 
mesne  profits  and  de  bonis  asporiatis.  The  plaintiff,  having  been 
let  into  possession  after  a  recovery  in  ejectment,  brought  the 
action  against  the  defendant  in  ejectment,  for  mesne  profits  and 
for  damages,  for  removing  certain  boilers  of  a  steam-engine 
which  had  been  used  in  a  corn-mill  on  the  premises.  The  judge 
below  held,  that  the  plaintiff  could  recover  mesne  profits,  but  was 
not  entitled  to  recover  damages  for  removing  the  boilers.  Sav- 
age, C.  J.,  delivers  the  opinion  of  the  court.  It  is  not  at  all 
satisfactory  upon  the  point  of  the  case.  The  stress  of  the  argu- 
ment is  spent  upon  a  collateral  question.  The  learned  judge 
enters  into  a  long  discussion  of  the  doctrine  in  one  of  the 
resolutions,  in  Lifford's  Case,  11  Co.  51,  and  succeeds  in  prov- 
ing by  argument  and  authority,  that  after  the  owner  regains 
possession,  he  may  maintain  trespass  for  mesne  profits  and  for 
damages  for  any  injury  to  the  freehold  as  well  against  third 
persons  and  strangers,  who  had  come  into  possession,  as  against 
the  original  trespasser — against  such  occupant  for  the  time  he 
was  in.  The  relevancy  of  this  discussion  is  not  clearly  per- 
ceived— the  defendant  was  the  original  trespasser,  and  not  a 
stranger.  The  case  turned  upon  the  statute  of  limitations  (six 
years).  The  boilers  were  severed  more  than  six  years  before  the 
commencement  of  the  action.     They  were  removed  from  the 
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premises  at  the  request  of  the  defendant  within  six  years.  If 
the  severance  had  been  within  six  years,  it  would  have  been 
"plain  sailing"  for  the  court;  for  mesne  profits  and  damages 
woald  have  covered  it.  Such,  however,  was  not  the  fact.  And 
ingenuity  was  taxed  to  prevent  the  statute  from  being  a  bar  to 
a  recovery  for  what  the  judge  calls  "a  wanton  injury,  as  the 
boilers  were  sold  for  one  fourth  of  their  value."  This  could 
only  be  effected  by  holding  that  the  boilers,  after  they  were  con- 
verted into  personal  property  by  severance,  belonged  as  chattels 
to  the  plaintiff.  Accordingly,  after  the  long  discussion  above 
alluded  to,  this  conclusion  is  announced;  but  it  is  a  mere  asser- 
tion, and  is  not  supported  either  by  argument  or  authority. 

In  this  case  the  articles  sued  for  were  of  annual  production, 
and  my  Lord  Coke  suggests  a  distinction  between  such  things  as 
com,  etc.,  which  come  by  the  act  and  operation  of  the  party; 
'*  for,  if  he  had  not  sowed  the  land,  no  com  would  have  been 
there,"  and  such  things  as  come  by  the  act  of  God,  as  trees,  etc. 
We  do  not,  however,  put  the  case  upon  this  distinction.  The 
true  distinction  is,  where  a  tenant,  or  one  having  a  particular 
estate,  wrongfully  severs  a  tree  or  other  thing  from  the  free- 
hold, it  becomes  personal  property  and  immediately  belongs  to 
the  landlord  or  remainderman,  who  may  punish  the  tenant 
for  waste  and  may  take  the  thing;  or  may  presently  bring  trover 
against  the  tenant  or  any  third  person  who  has  converted  it. 
For,  as  there  is  no  possession  adverse  to  him,  the  thing  when 
severed  immediately  belongs  to  him  as  a  chattel.  Besides,  he 
would  otherwise  be  without  remedy,  as  he  could  not  bring  tres- 
pass quare  clausum,  the  tenant  being  rightfully  in  possession. 

But  when  one,  who  is  in  the  adverse  possession,  gathers  a 
crop  in  the  course  of  husbandry,  or  severs  a  tree  or  other  thing 
from  the  land,  the  thing  severed  becomes  a  chattel,  but  it  does 
not  become  the  property  of  the  owner  of  the  land;  for,  his  title 
is  divested — he  is  out  of  possession  and  has  no  right  to  the  im- 
mediate possession  of  the  thing,  nor  could  he  bring  any  action 
until  he  regains  possession.  Then,  by  ihojus  posilimiidi  or  fic- 
tion of  relation,  he  is  considered  as  having  been  in  possession 
all  the  time  for  the  purpose  of  bringing  trespass  quare  clausum 
fregit  with  a  coniinuando  from  day  to  day,  in  which  he  recovers 
the  value  of  the  mesne  profits  and  damages  for  the  injury  done 
to  his  freehold  by  the  severance  of  any  part  of  it,  or  for  any  other 
injury  consequent  to  the  breach  of  his  close.  This  action  can 
be  maintained  against  any  one  who  has  been  in  possession  for 
the  time  he  held  it.  but  the  owner  of  the  land  can  not  sue  for 
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the  thing  Bevered  in  trover  or  detinue  as  a  chattel;  for,  it  is  not 
his  chattel — ^it  did  not  become  so  at  the  time  it  was  severed,  and 
the  title  to  it  as  a  chattel  can  not  pass  to  him  afterwards,  when 
he  regains  the  possession,  by  force  of  the  ju8  postUminii,  The 
fiction  is  made  to  enable  him  to  recover  for  breaking  his  close 
and  the  injuries  consequent  thereto,  but  it  is  not  made  for  the 
purpose  of  vesting  a  right  to  chattels. 

The  action  of  trespass  qiiare  clausum  for  the  mesne  profits  is 
a  continuation  of  the  action  of  ejectment.  Hence,  the  judg- 
ment in  ejectment  is  conclusive  as  to  the  title.  Originallj,  the 
plaintiff  in  ejectment  recovered  actual  damages.  It  was  only 
for  the  sake  of  convenience,  that  the  courts  adopted  the  practice 
of  trying  the  title  only  in  the  ejectment  with  sixpence  damages^ 
and  then  ascertaining  the  actual  damages  in  a  new  action  for 
the  mesne  profits  and  damages.  But  if  this  novel  application 
of  the  action  of  trover  or  trespass  de  bonis  asportcUis  for  a  thing 
severed  and  made  a  chattel,  while  there  was  an  adverse  posses- 
sion, be  introduced,  it  would  be  difBcult  to  find  any  authority 
for  holding  that  a  recovery  in  ejectment  by  John  Doe  is  conclu- 
sive of  the  lessor's  title,  in  an  action  by  him  for  the  purpose  of 
proving  his  title  to  a  chattel. 

It  was  said  for  the  defendant,  that  the  plaintiff  ought  not  to 
recover,  because  he  could  get  the  value  of  his  fodder,  etc.,  by 
way  of  diminution  of  damages  in  the  action  by  him  (the  defend- 
ant) for  the  mesne  profits.  This  idea  is  of  the  first  impression. 
We  prefer  to  keep  rights  distinct,  and  allow  each  party,  when 
his  rights  are  invaded,  his  appropriate  action. 

Judgment  affirmed. 

Judgment  in  Ejectment  is  Conclusive  in  Action  fob  Mesne  PBonrsi 
See  DrtxeL  v.  Man,  44  Am.  Dec.  195,  note  200,  where  other  cases  are  od- 
leoted. 

The  principal  case  is  cited  in  Branch  v.  Morrison,  5  Jones,  18,  and  S.  C, 
6  Id.  17,  to  the  point,  that  a  party  who  has  recovered  in  ejectment  can  not 
maintain  trover  for  the  produce  of  the  land  which  had  been  severed  befon 
the  execution  of  the  writ. 


Babbee  v.  Abmstead  et  al. 

1 10  Ibsdkll'b  Law,  630.] 

Wife  can  not  Make  Valid  Contract  with  her  Husband  except  throagD 

the  intervention  of  a  third  person,  whose  duty  it  becomes  to  enforce  it 
in  her  behalf;  and  such  contract  must  be  by  deed,  and  signed  by  her. 
Where  Husband  Enters  into  Written  Contract  with  One  Who  haa 
Enticed  away  his  wife,  by  which  it  is  aj^reed  that  the  latter  may  retain 
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and  support  her,  such  contract  amounts  to  a  mere  parol  license,  whicb 
either  party  may  revoke  at  pleasure,  and  which  is  revoked  by  a  demand 
for  her  restoration. 
Husband  may  Maintain  Action  on  the  Case  for  Enticino  away  his 
wife. 

Case  to  recoyer  damages  for  enticiDg  the  wife  of  the  plaintifl 
to  leave  him,  and  detaining  her,  whereby  he  lost  her  services 
and  the  comfort  of  her  society.  The  contract  referred  to  in  the 
opinion  was  in  writing,  and  signed  by  the  plaintiff  and  the 
defendant  Armstead.    The  other  facts  appear  from  the  opinion. 

McRae  and  Busbee,  for  the  plaintiff. 
H,  W.  MiUer,  for  the  defendants. 

By  Court,  Kash,  J.  That  deeds,  for  the  separation  of  mar- 
ried persons,  may,  by  the  laws  of  England,  be  valid  and  effectual, 
to  many  purposes,  can  not  be  doubted.  The  principle  has  been 
affirmed  in  too  many  cases  in  that  country,  to  be  now  safely 
questioned;  yet  that  they  are  at  variance  with  sound  policy,  has 
been  often  declared  by  many  of  the  ablest  English  judges — by 
Lord  Rosslyn,  in  Legard  v.  Johnson,  3  Ves.  358;  by  Lord  Eldon, 
in  Beard  v.  Webb,  2  Bos.  &  Pul.  93,  and  in  St,  John  v.  St.  John, 
11  Ves.  526;  and  by  Lord  EUenborough,  in  Rodney  v.  Chambers, 
2  East,  288.  But  if  all  these  cases,  decided  in  that  country, 
upon  that  subject,  be  sustainable,  they  fall  very  short  of  being 
authorities  in  this.  They  are  decisions  upon  solemn  deeds. 
To  apply  the  principle  to  such  a  transaction  as  this,  would  be 
extending  the  evils  complained  of,  to  an  alarming  degree.  It 
would  be  loosening  another  screw  in  the  machinery  of  married 
life,  marring  its  operations,  weakening  its  obligations,  and  pro- 
ducing discord  and  confusion,  when  peace  and  concord  ought 
to  reign.  Without  therefore  intending  to  express  any  opinion 
upon  the  doctrine  of  the  English  courts,  or  whether  it  is  or  is 
not  to  be  introduced  into  this  state,  it  is  sufficient  to  say,  the 
question  does  not  arise  here.  A  married  woman  can  not  make 
a  valid  contract  with  her  husband,  except  through  the  interven- 
tion of  a  third  person,  to  whom  the  duty  of  enforcing  it,  in  her 
behalf,  belongs.  It  must  be  by  deed  to  which  she  must  be  a 
party — as  being  deeply  interested  in  the  matter:  Jones  v.  Waite, 
35  Eng.  Com.  L.  130,  142.  If  it  were  not  so,  she  would  be  en- 
tirely at  the  mercy  of  her  husband,  and  might  at  any  moment 
and  without  notice  be  driven  from  her  home  and  stripped  of  all 
her  rights  and  privileges,  as  a  wife  and  mother.  There  is  no 
deed  of  separation  here,  and,  if  the  contract  had  been  reduced 
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to  writing,  it  is  but  a  parol  contract  between  tlie  plaintiff  and 
defendant,  to  which  the  wife  of  the  former  was  not  a  party;  a 
contract,  in  substance,  giving  to  the  defendant  liberty  to  harbor 
the  wife  for  no  definite  period  of  time,  conferring  on  the  de- 
fendant no  interest  whatever,  and  revocable  by  either  at  any 
moment.  It  also  secured  to  the  plaintiff  the  right  to  cohabit, 
at  the  defendant's  house,  with  his  wife,  at  any  time  he  pleased; 
and  it  is  shown  by  the  case,  that  the  plaintiff  did  visit  her  at 
the  defendant's  house  after  the  contract,  as  well  as  before,  and 
cohabit  with  her.  It  was  neither  in  form  nor  substance  a  con- 
tract for  a  separation,  but  simply  a  license  to  harbor  the  wife 
and  child,  securing  the  defendant  against  any  legal  i*esponsi- 
bility  for  so  doing,  until  withdrawn. 

The  defendant,  therefore,  was  a  wrong-doer,  not  only  in  the 
original  act  of  harboring,  but  also  for  the  continuance  of  it, 
after  the  withdrawal  of  the  license  by  the  defendant.  But  it  ia 
urged  by  the  defendant,  that  if  the  contract  was  but  a  license, 
a  demand  of  his  wife  by  the  plaintiff  was  no  revocation.  The 
license,  being  by  parol,  could  be  put  an  end  to  by  parol,  upon 
the  principle  of  law,  Eo  ligamine  quo  ligaiur.  Nor  is  there 
any  special  form  by  which  it  shall  be  effected;  anything  said  or 
done  by  the  party  giving  the  license,  which  notifies  to  the  per- 
son enjoying  it  that  it  is  revoked,  is  sufficient.  The  authorities 
cited  by  the  defendant's  counsel  on  this  point  do  not  sustain 
him.  The  reference  to  1  Ch.  Gen.  Prac,  p.  134,  is  incorrect  as 
to  the  page;  there  is  nothing  there  on  that  subject.  The  cases 
from  the  English  common  law  reports  are  rather  authorities 
against  him.  That  of  Carpenter  v.  Blandford,  8  Bam  &.  Cress. 
675,  from  the  fifteenth  volume,  was  in  assumpsit,  to  recover  a 
deposit  of  money  for  failing  to  execute  a  contract  for  the  pur- 
chase of  a  public  house  and  furniture,  the  whole  to  be  valued 
by  appraisers  on  a  particular  day.  At  the  time  appointed,  the 
plaintiff's  appraiser  informed  the  defendant  that  he  could  not 
meet  on  that  day,  but  could  the  next.  No  objection  was  made. 
On  the  next  day,  the  plaintiff  appeared  on  the  premises  with 
his  appraiser,  when  the  defendant  declined  going  on  with  the 
business,  and  informed  the  plaintiff  he  ought  to  have  come  the 
day  before — he  was  too  late.  The  only  point  decided,  that  the 
defendant,  in  not  notifying  the  plaintiff,  when  informed  that  his 
appraiser  could  not  attend  on  the  day  appointed,  that  he  would 
insist  upon  a  performance  of  the  contract  agreeable  to  its 
terms,  that  he  had  waived  his  right  to  do  so  as  a  forfeiture,  ii 
gtri€ti88i7'ii  juris.     The  case   of  Lewis  y.  Ponn^ard,  84  Eng* 


Dec.  1849.]  Barbee  v,  Armstead.  407 

Com.  L.  584|  was  an  action  of  quare  clausum  /regit.  The 
defendant  bad  executed  with  his  wife  a  deed  of  separation,  but 
it  was  not  executed  by  the  trustee.  The  trespass  consisted 
in  entering  the  house  of  the  plaintiff,  against  her  will,  in 
stjarch  of  hia  wife.  The  court  decided,  that  by  the  deed,  a 
license  was  given  to  the  wife  to  live  where  she  pleased.  After 
this  license,  the  court  say,  "that  he  could  not  go  to  any  per- 
son's house  to  retake  her;  he  should  at  least  have  given  notice 
to  persons  that  he  revoked  the  license."  This  is  an  authority 
tending  to  show,  that,  although  the  defendant  had  executed  the 
deed,  yet  it  operated  only  as  a  license  to  the  wife,  and  could  be 
revoked  by  parol.  The  case  of  Warrender  v.  Warrendery  2  CL 
&  Fin.  561,  is  to  the  same  effect.  There  Lord  Brougham  de- 
clares, that,  notwithstanding  a  deed  of  separation  had  been  exe- 
cuted, the  husband  had  a  right  to  reclaim  his  wife — ^his  lan- 
guage is,  ''no  pledge  can  bind  the  party  not  to  reclaim  his  or 
her  conjugal  rights;  for  such  pledge  is  against  the  inherent  con- 
dition of  the  married  state,  and  against  public  policy."  The 
plaintiff  in  this  case,  his  license  being  by  parol,  had  a  right  to 
reclaim  his  wife.  His  demand  was  a  revocation  of  his  license 
to  the  defendant  to  harbor  her,  and  he  was  a  wrong-doer  in  re- 
fusing to  do  so. 

Finally,  the  defendant  insists  that  the  plaintiff  has  miscon- 
ceived his  action,  and  ought  to  have  sued  in  trespass.  Mr. 
Chitty,  in  the  first  volume  of  his  treatise  on  pleadings,  page  91, 
says,  that  trespass  is  the  appropriate  remedy  for  seducing  away 
a  wife;  or  seducing  a  daughter;  but  he  does  not  say  that  it  is, 
in  either  case,  the  only  remedy;  and  on  the  same  page  he  states, 
that  for  the  latter  offense,  it  has  been  usual  to  declare  in  case. 

The  same  principles  govern  the  action  for  each  injury;  the 
legal  inability  of  the  wife  or  child  to  assent  to  the  act.  Where 
the  injury  is  both  immediate  and  consequential,  either  action 
can  be  supported — page  147.  If  there  be  a  doubt  as  to  the  form 
of  the  action  in  this  case,  it  is  whether  the  plaintiff  could  have 
maintained  trespass  for  a  detention,  even  after  demand. 

His  honor  instructed  the  jury  that  for  a  detention  of  the  wife 
before  the  eleventh  of  June,  a.  d.  1842,  the  plaintiff  was  not 
entitled  to  any  damages,  as  three  years  had  elapsed  from  that 
time,  before  the  action  was  brought,  which  was  on  the  eleventh  of 
June,  A.  D.  1845,  and  that  for  the  detention  between  the  eleventh 
of  June,  1842,  and  the  making  of  the  contract,  an  action  would 
lie.  In  both  these  points  no  error  is  perceived.  He  further 
-charged  that  the  contract  was  valid,  and  no  demand,  on  the 
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part  of  the  plaintiff,  for  the  surrender  of  his  wife,  would  give 
him  a  cause  of  action  after  its  execution.    In  the  latter  part  oi 
the  proposition  there  is  error:  for  which  a  venire  de  novo  ought 
to  issue. 
Judgment  reversed  and  a  venire  de  novo. 

Wins  HAS,  IN  General,  No  Power  to  Coktract  by  the  Ck>iiMON  Laws 
See  Palmer  v.  Oakley,  47  Am.  Dec.  41;  Hogera  ▼.  PhUUpe,  Id.  727,  note  728; 
Burton  v.  MaraluUl,  45  Id.  171,  note  176,  where  a  lar^ge  number  of  other 
nmn  \b  collected. 

Action  for  Enticino  away  Wivb:  See  OUehritt  v.  Bale^  84  Am.  Dec  409. 

The  principal  case  is  cited  in  Pool  v.  Everton,  5  Jones,  242,  to  the 
point  that  a  husband  may  maintain  an  action  against  a  penoa  for  harboring 
his  wife,  nnless  she  has  left  him  for  good  oaose. 


Bbazieb  v.  Akslet. 

[11  Ibsdbll'i  Law,  13.] 

To  Sustain  the  Action  ov  Trover,  the  Right  ov  Propbrtt,  and  d 
poaMssion  at  the  time  of  the  alleged  conversion,  most  be  united  in  the 
plaintiff,  and  he  mast  prove  that  while  the  property  was  his  the  defend- 
ant converted  it. 

Cropper  has  No  Soch  Interest  in  i-hs  Crop  as  can  be  subjected  to  the 
payment  of  his  debts  while  it  remains  en  ma$ae;  until  a  division,  the 
whole  is  the  property  of  the  landlord. 

Doctrine  of  AppROPRiA'noN,  as  Constitdtino  Delivery,  and  thereby 
Passing  Title,  arises  in  cases  of  a  sale  of  goods  generally,  as  distin- 
guished from  the  sale  of  a  specific  chattel;  where  a  less  quantity  out  of 
a  hirger  is  sold,  no  property  passes  until  a  delivery.  To  constitute  a 
delivery,  the  vendor  may  appropriate  the  quantity  purchased,  by  sepa- 
rating it  from  the  bulk;  but  the  appropriation  is  not  complete  until  the 
vendee  assents  to  take  the  separated  portion. 

Trover  for  some  com.  Plaintiff  nonsuited,  because  no  part 
of  the  corn  had  ever  vested  in  him.  The  opinion  sufficiently 
states  the  other  facts. 

Eaughion,  for  the  plaintiff. 

W.  H.  Haywood,  for  the  defendant. 

By  Court,  Nash,  J.  To  sustain  the  action  of  trover,  the  right 
of  property  in  the  thing  claimed,  and  of  possession  at  the  time 
of  the  alleged  conversion,  must  be  united  in  the  plaintiff,  and 
he  must  prove  that,  while  the  property  was  his,  the  defendant 
converted  it:  Gordon  v.  Harper,  7  T.  R.  9;  Horwood  v.  SmUn, 
2  Id.  750;  Lewis  v.  Mobley,  4  Dev.  &  B.  L.  323  [34  Am.  Dec. 
879].     In  this  case  it  is  denied  by  the  defendant,  that  the  plaint* 
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iff  had  any  title  to  the  corn  sued  for  or  that  he  has  conipeited  it. 
As  to  the  title,  the  plaintiff  urges  that  the  facts  proved  show 
that  an  appropriation  was  made  by  the  defendant,  the  landlord, 
of  one  fourth  of  the  crop,  to  Brown,  the  cropper,  which  was  a 
deliyerj  in  law,  or  at  any  rate  the  evidence  ought  to  have  been 
left  to  the  jury,  under  the  instruction  of  the  court.  A  full  and 
complete  answer  is  furnished  by  the  ease  to  each  position  of  the 
plaintiff.  It  is  a  well-settled  principle  of  law,  in  this  state,  that 
a  cropper  has  no  such  interest  in  the  crop,  as  can  be  subjected 
to  the  payment  of  his  debts,  while  it  remains  en  masse.  Until 
a  division  the  whole  is  the  property  of  the  landlord:  State  v. 
Jones,  2  Id.  544;  Hare  v.  Pearson,  4  Ired.  L.  77.  The  defend- 
ant was  the  owner  of  the  land,  on  which  the  com  was  raised, 
and  a  man  by  the  name  of  Brown  cropped  with  him.  The  lat- 
ter transferred  his  interest  to  the  plaintiff  for  a  valuable  consid- 
eration. After  the  com  was  matured,  it  was  agreed  between 
the  plaintiff  and  the  defendant,  that  the  latter  should  gather 
the  com,  and  for  so  doing,  should  have  five  barrels.  The  com 
was  gathered  by  the  defendant,  and  placed  by  him  in  two  sep- 
arate heaps  or  piles;  one  containing  three  fourths  and  the  other 
one  fourth.  From  this  pile  the  defendant  claimed  to  take  his 
five  barrels  for  gathering.  To  this  the  plaintiff  objected,  al- 
leging they  ought  to  come  out  of  the  whole  crop.  With  this 
dispute  we  have  nothing  to  do,  as  it  regards  the  proper  con- 
struction of  the  previous  agreement.  It  is  sufficient  for  our 
present  inquiry,  that  a  controversy  did  arise,  and  that  the 
plaintiff  would  not  agree  to  the  construction  put  upon  it  by  the 
defendant.  The  case  states  that  the  plaintiff  "  went  off,  saying 
he  would  have  nothing  more  to  do  with  it."  Brown,  the  crop- 
per, was  present,  but  in  no  way  interfered,  and  what  afterwards 
became  of  the  com  we  are  not  informed,  except  that  it  is  stated 
in  the  case,  that  no  part  of  the  corn  was  finally  delivered  to  the 
plaintiff.  There  certainly  was  here  no  appropriation  by  the 
landlord  of  any  specific  portion  of  the  crop  to  the  use  of  Brown 
or  the  plaintiff,  and  therefore  there  was  no  delivery  to  the  latter. 
The  doctrine  of  appropriation  as  constituting  a  delivery  and 
tiiereby  passing  the  title  to  the  purchaser  arises  in  cases  of  a 
sale  of  goods  generally  as  distinguished  from  the  sale  of  a 
specific  chattel.  And  where  a  less  quantity,  out  of  a  larger, 
is  the  subject  of  the  contract,  there  no  property  passes  to  the 
purchaser  until  a  deliveiy,  for  until  then  the  goods  sold  are 
not  ascertained.  To  constitute  a  delivery  in  such  cases,  the 
Tender  may  appropriate  the  quantity  purchased,  by  separating 
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i  t  from  the  bulk.  But  the  appropriation  is  not  complete  until  the 
vendee  assents  to  take  the  separated  portion;  his  assent  is  equiv- 
alent to  accepting  possession  under  the  contract:  1  Chit.  Cont. 
375.  In  a  case  like  this,  which  in  principle  is  similar  to  that  of 
a  sale  of  a  lesser  part  out  of  a  larger,  the  appropriation  by  the 
landlord  was  incomplete,  until  ratified  by  the  cropper  or  his 
agent  and  vendee,  the  plaintiff.  It  would  be  manifestly  unjust 
to  suffer  the  landlord  to  be  the  sole  judge  of  the  rights  of  his 
cropper.  Not  only  was  the  assent  of  the  plaintiff  withheld,  but 
he  positively  refused  to  receive  the  com  set  apart  for  him  or 
his  principal.  The  title  to  the  com  never  vested  in  him,  and  he 
can  not,  under  this  evidence,  support  the  action  of  trover.  The 
cases  cited  in  the  argument  for  the  plaintiff  abundantly  prove 
that  a  delivery  may  be  proved,  by  an  appropriation  by  the  ven- 
dor, but  in  none  of  them  is  it  said  that  it  is  complete  without 
the  assent  of  the  vendee. 

We  agree  with  his  honor  that  the  action  can  not  be  sustained. 

Judgment  affirmed. 

^  Inchoate  Interest  ot  Cboppebs,  and  Othxbs,  vot  Subject  to  Exbou- 
TiON. — ^The  law  is  well  settled  in  North  Carolina,  aa  stated  in  the  principal 
case,  that  a  cropper  has  no  such  interest  in  the  crop  as  can  be  subject  to  th« 
payment  of  his  debts  while  it  remains  en  masse:  State  v.  Jones,  2Dev.  &  B.  L. 
544;  IJare  v.  Pearson,  4  Ired.  L.  76;  Brazier  y,  Ansley,  11  Id.  12  (princi- 
pal  case);  and  also  in  Massachusetts:  Chandler  v.  Thurston,  10  Pick.  20S. 
As  stated  in  the  words  of  Daniel,  J.,  in  Slate  v.  Jones,  mpra^  the  law  is:  "If 
a  man  engages  another  person  to  come  and  labor  on  his  farm,  as  overseer  or 
cropper,  and  stipulates  with  him  that  he  shall  have  a  share  of  the  crop  for  hit 
labor  and  attention,  the  property  in  the  entire  crop  is  in  the  employer  until 
the  share  of  the  overseer  or  cropper  is  separated  from  the  general  mass;  and 
then,  and  not  until  that  act  is  done,  does  the  title  to  the  share  vest  or  become 
executed  in  the  laborer.  Before  the  separation,  the  laborer's  right  rests  upon 
an  executory  contract  with  the  employer.  Before  separation,  it  could  not  be 
levied  on  to  satisfy  the  laborer's  debts."  The  cropper  is  a  mere  laborer,  or 
servant  of  the  owner  of  the  land.  The  share  allotted  him  is  a  mode  of  pay* 
inent  for  his  work  and  labor  when  completed.  The  same  principle  governs 
in  other  contracts  for  the  hire  of  labor,  besides  that  of  cropping,  where  the 
payment  is  to  be  a  share  of  the  proceeds  of  the  labor;  as  raising  and  caring 
for  cattle,  sheep,  and  other  animals;  ciitting  and  chopping  wood;  cutting  and 
hauling  logs,  or  sawing  them  into  lumber,  etc.  Thus,  in  LewU  v.  Lyman,  22 
Pick.  437,  the  plaintiff  contracted  with  B.  and  S.  to  work  his  farm  upon 
half-shares,  each  of  the  parties  furnishing  certain  things,  and  it  was  stipulated 
that  all  the  hay  should  be  fed  out  upon  the  farm,  and  that  half  of  the  calves 
should  be  reared,  and  the  other  half  killed  for  veal.  Defendant  attached  one 
half  of  the  hay  and  calves  for  the  debts  of  B.  and  S.  The  court,  per  Putnam, 
J.,  say:  **  The  contract  under  consideration  had  a  prospectiye  operation.  It 
was  intended  to  embrace  the  crop  which  should  thereafter  be  produced,  and 
to  designate  and  appropriate  to  each  party  his  proportion  of  the  property.  It 
pui'ports  to  provide  a  compensation  for  the  labor  and  services  of  the  tenante 
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in  carrying  on  the  farm,  and  not  to  grant  the  whole  of  the  produce  to  them 
in  consideration  of  the  covenants  on  their  part  to  be  performed;  on  the  con- 
trary, it  shows  clearly  that  the  plaintiff  intended  to  keep  the  stuff  in  his  own 
bands,  as  he  had  good  right  to  do.  He  intended  to  grant  to  the  tenants  a 
certain  part  of  the  produce  of  the  farm  and  of  the  stock  for  their  work,  and 
to  reserve  all  the  rest,  to  be  specifically  applied  for  his  own  use.  The  con- 
tract can  not  be  understood  as  giving  a  right  to  the  tenants  to  sell  the  hay 
from  tho  farm  for  their  own  use.  It  can  not  be  supposed  that  it  was  intended 
to  be  subjected  to  their  debts,  and  carried  away  from  the  farm.  Such  a  con- 
•tniction  would  be  as  unreasonable  as  it  would  be  to  suppose  that  the  tenants 
were  authorized  to  sell  the  land  itself.  The  part  of  the  produce  which  was 
granted  by  the  plaintiff  was  in  the  nature  of  toages/or  gervicea,  so  that  all  th« 
produce,  except  that  part  which  was  granted  to  the  tenants,  became  and 
remained  the  property  of  the  plaintiff." 

In  Smith  v.  Meedi,  26  Vt.  233,  by  the  contract  the  owner  of  the  land  stocked 
it,  and  the  tenant  was  to  have  one  h^df  of  the  growth  of  the  cattle  and  one 
half  of  the  wool  produced  from  the  sheep.  It  was  held  that  before  the  ex- 
piration of  tho  term  of  the  contract,  the  tenant  had  no  such  interest  as  could 
be  levied  on  and  sold  by  his  creditors.  Redfield,  C.  J.,  said:  '*  It  [the  inter- 
est of  the  tenant]  was  at  most  an  inchoate  interest,  which  rested  merely  in 
contract,  and  was  to  a  great  extent  executory.  In  contracts  of  this  kind  it 
has  often  been  held  of  late,  that  upon  general  principles,  the  right  of  the  ten- 
ant d'^es  not  become  perfect  until  his  part  of  the  contract  is  performed." 
Where  plaintiff,  an  infant,  receiving  a  lamb  as  a  gift,  made  an  agreement  with 
H.  to  keep  the  same  and  its  increase  for  her,  for  all  the  wool,  and  the  increase 
mmonnted  in  six  years  to  seventeen  sheep,  it  was  held  that  H.  had  no  title  to 
the  sheep  that  could  be  levied  upon,  and  no  title  to  the  wool,  until  he  had 
performed  his  entire  contract  by  keeping  the  sheep  until  shearing  time:  IIa§- 
hrouck  V.  BauUm,  60  Barb.  413;  S.  C,  41  How.  Pr.  208. 

A  person  occupying  real  estate,  with  the  right  to  cut  and  sell  wood  grow- 
ing thereon,  accounting  to  the  owner  for  the  receipts,  after  reimbursing  him- 
self for  expenses  out  of  the  proceeds  of  such  sale,  has  no  attachable  interest 
in  snch  wood:  Promt  v.  Cheves^  9  R.  I.  53.  So  where  B.,  having  a  license  to 
cat  logs,  agreed  with  A.  to  cut  and  haul  the  logs  and  put  B.*s  mark  on  them, 
and  take  them  to  a  certain  place,  B.  to  furnish  supplies,  pay  the  wages,  sell 
the  logs,  and  after  deducting  stumpage,  freight,  supplies,  etc.,  pay  A.  the  bal- 
ance that  might  remain,  A.  has  no  interest  in  the  logs  that  may  be  seized  under 
execution:  Pelton  v.  Temple^  12  New  Bruns.  275. 

We  have  seen  above  that  a  cropper  or  laborer  for  a  share  has  no  interest  in 
the  crop  that  can  be  levied  upon  until  the  contract  has  been  performed  and 
the  crop  divided,  and  that  until  that  time  the  owner  of  the  land  has  the  whole 
property  in  the  crop;  that  the  contract  is  executory,  and  no  li .  ij.ble  interest 
is  acquired  in  the  crop  until  the  contract  has  been  completed.  Upon  the  same 
principle,  it  has  been  held  that  where  the  owner  of  the  land  has  leased  it,  so 
that  the  lessee  has  the  present  estate  in  the  land  and  the  lessor  only  a  rever- 
sion, and  the  lessee  has  contracted  to  pay  a  certain  proportion  of  the  crop,  tu 
rent,  the  property  in  the  whole  crop  is  in  the  lessee,  and  the  lessor  has  not  a 
leviable  interest  therein  until  after  a  segregation.  That  the  contract  to  pay 
the  lessor  a  share  of  the  crop,  like  the  contract  to  pay  the  cropper  or  laborer, 
is  merely  an  executory  contract:  Gordon  v.  Armstrong,  5  Ired.  L.  409;  WiU* 
V.  SmUh,  7  Ind.  559;  Deaver  v.  Bke,  4  Dev.  &  B.  L.  431. 
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Taylor  v.  Taylor. 

[•  TBKD«r.i/B  Eqtjitt,  36.] 

FAim  Abouxbht  asxd  Pebsuasion  may  be  Used  to  obteln  the 
of  a  deed  or  will,  and  do  not  constitute  undne  inflnenoe. 

Equitt.    The  opinion  sufficientlj  states  the  case. 
B.  F.  Moore,  for  the  plaintiff. 
MUler  and  Busbee,  for  the  defendant. 

By  Court,  Peabson,  J.  Many  depositions  were  read  on  the 
hearing.  We  are  satisfied  that  Mrs.  Taylor  had  mental  oapadiy 
to  make  a  deed,  but  she  was  very  feeble,  both  in  body  and  mind, 
and  was  in  a  condition  to  be  easily  imposed  on. 

There  is  no  proof,  that  any  fraud  or  circumyention  was  used, 
or  any  advantage  taken  of  the  old  lady.  The  donee  was  her 
grandson;  she  executed  the  deed  voluntarily  and  surrendered 
the  possession  of  the  property;  the  deed  was  registered;  and 
she  lived  four  years  afterwards,  diuing  which  time  she  made  no 
complaint  of  having  been  imposed  on,  and  expressed  no  wish  to 
have  the  deed  set  aside.  Indeed,  it  appears,  that  the  deed 
makes  nearly  the  same  disposition  of  her  property,  that  she  had 
made  by  a  will  executed  the  year  before. 

Fair  argument  and  persuasion  may  be  used  to  obtain  the  exe- 
cution of  a  deed  or  will.  There  is  no  evidence  in  this  case,  that 
any  advantage  was  taken  or  any  undue  influence  exercised.  The 
plaintiff  fails  entirely  to  make  out  a  ground  to  assail  a  will, 
much  less  a  deed. 

Bill  dismissed  with  costs. 
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Uhdub  Influbncx  to  Vitiate  an  Act  must  Amount  to  Coeboion  de- 
stroying free  agency,  or  harassing  importunity  producing  compliance  for  the 
sake  of  peace:  Gardner  y.  Cfardner,  34  Am.  Dec.  340;  and  see  note  thereto 
collecting  prior  cases  in  this  series  on  undue  influence  generally.  The  prin- 
eipal  case  is  cited  and  approved  in  DeaUm  v.  Munroe,  4  Jones*  £q,  43;  FutrUl 
▼.  FutriO,  6  Id.  340. 


Bbown  et  al.  v.  GiiEoa  et  Aii. 

[6  Irkdkll'i  EQmrr,  90.] 

CouBT  OT  Equitt'  WILL  Ck>MPEL  DisoovEBT  OF  A  Skcbet  Tbust  to  en- 
force it  if  lawful,  or  declare  it  void  if  unlawful,  whenever  the  fact  of  its 
not  being  declared  in  the  conveyance,  creating  the  legal  estate,  is  caused 
by  fraud  or  circumvention,  or  is  the  result  of  accident  or  mistake,  or  the 
omission  is  by  design,  the  trust  being  unlawful,  and  the  object  of  secrecy 
being  to  evade  the  policy  of  the  law.  In  these  cases  the  court  proceeds 
npon  the  idea  of  preventing  fraud. 

Equttt.     The  opinion  sufficiently  states  the  case. 

£r.  WaddeU,  for  the  plaintiffs. 

W.  H.  Haywood  and  Hatighton,  for  the  defendants. 

By  Coxirt,  Pearson,  J.  A  court  of  equity  will  compel  the 
disooYeiy  of  a  secret  trust,  to  enforce  it,  if  lawful,  or  declare  it 
Toid,  if  unlawful,  whenever  the  fact  of  its  not  being  declared  in 
the  conyeyance,  creating  the  legal  estate,  is  caused  by  fraud  or 
oircumvention,  or  is  the  result  of  accident  or  mistake,  or  the 
omission  is  by  design,  the  trust  being  unlawful  and  the  object 
of  secrecy  being  to  evade  the  policy  of  the  law;  the  court  in  all 
these  cases  proceeds  upon  the  idea  of  preventing  fraud. 

The  trust  alleged  in  this  case  is  an  expressed  verbal  trust,  which 
the  parties  did  not  choose  to  set  out  in  the  deed.  It  is  not  ad- 
mitted by  the  answer.  There  is  no  allegation  that  fraud  or 
accident  prevented  its  being  set  out  in  the  deed.  On  the  con- 
traiy,  the  bill  states,  that ' '  no  written  promise  or  other  memo- 
rial of  this  undertaking,  on.  the  part  of  Garloss,  was  executed, 
the  parties  having  an  unbounded  confidence  in  his  honesty  and 
friendship."  So,  the  question,  intended  to  be  raised,  is,  Can  a 
bill  of  sale  for  slaves  be  added  to  by  parol  proof,  so  as  to  show, 
that,  although  absolute  upon  its  face,  it  was  upon  a  trust,  no 
fraud  being  alleged,  and  no  reason  being  assigned,  why  the  trust 
was  not  expressed  iii  the  deed  ? 

The  question  is  one  of  much  interest.  We  do  not  feel  at 
liberty  now  to  dispose  of  it,  because  the  decision  of  the  case 
does  not  make  it  necessavy,  and  we  prefer  to  put  the  decision 
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upon  another  ground— especially,  as  the  proof  made  of  the  trust 
is  very  vague  and  uncertain,  consisting  mainly  of  the  recollec- 
tion of  conversations  held  with  Carloss,  in  reference  to  the  slaves 
not  agreeing  as  to  the  precise  nature  of  the  trust,  and  stating  no 
facts  or  circumstances  dehors  the  deed,  so  as  to  make  it  probable^ 
independent  of  mere  words,  that  there  was  a  trust. 

As  to  the  plaintiff  Joseph  Winter,  the  bill  must  be  dismissed, 
because  he  was  not  bom  until  after  the  trust  was  executed;  and 
its  being  for  Mrs.  Winter  and  her  children  would,  in  the  ab- 
sence of  any  words  to  enlarge  the  meaning,  be  confined  to  the 
two  children  then  in  esse. 

As  to  the  other  plaintiffs,  the  bill  must  be  dismissed,  because 
there  is  nothing  to  repel  the  presumption,  that  the  trust  or 
equitable  estate  has  been  satisfied  or  abandoned.  The  intes- 
tate of  the  defendant  held  the  slaves  as  his  own  for  nearly 
twenty  years;  during  which  time  there  was  no  recognition  of 
any  right  on  the  part  of  the  plaintiffs.  This  case  furnishes  a 
strong  illustration  of  the  wise  policy  of  the  statute.  It  is  an 
attempt  to  set  up  a  verbal  trust,  after  the  death  of  the  original 
parties,  and  after  the  lapse  of  twenty-one  years  I  Mrs.  Winter, 
now  Mrs.  Brown,  married  soon  after  Carloss  took  the  slaves 
into  possession.  No  reason  can  be  assigned  why  she  did  not  set 
up  her  claim;  there  is  no  saving  on  account  of  coverture  in  the 
statute,  and  as  a  husband  has  a  right  to  receive  satisfaction,  re- 
lease, or  abandon  an  equitable  estate  of  his  wife  in  slaves,  there 
is  nothing  to  repel  the  presumption. 

The  same  observation  is  applicable  to  the  claim  of  Mrs. 
Marks  and  her  sister.  It  may  be,  that,  if  the  pleadings  had 
been  amended,  so  as  to  make  the  allegation  of  infancy  and  set 
forth  the  dates  of  their  respective  marriages,  there  might  have 
been  something  to  repel  the  presumption  as  to  them;  but  there 
is  no  such  allegation,  and,  although  it  is  quite  probable  that 
they  were  both  infants  at  the  time  the  trust  was  executed,  and 
when  Carloss  took  possession,  we  are  bound  by  the  pleadings. 

Bill  dismissed  with  costs. 


BisoovxBY,  WHEN  Pabtt  Entitlxd  TO:  See  Thompson  v.  yewUm,  4$ 
Am.  Deo.  169,  and  note  coileoting  cases. 
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Jones  v.  Blanton. 

16  Ibedell'b  £quitt,  115.] 
Giving  of  Seooxd  Bond  bt  Guardian  does  not  Release  his  Suketies 

on  tho  first  bond. 
In  Suit  bt  Subety  against  Co-sureties  for  Contribution,  all  the  co- 

Bureties  mnst  be  joined;  but  if  some  of  them  are  without  the  jurisdiction 

of  the  court,  the  plaintiff,  by  stating  that  fact  in  his  bill,  may  proceed 

against  those  within  its  jurisdiction. 
Oo-subxtt  has  to  Make  Contribution  without  Regard  to  the  Share 

of  another  co-surety  who  is  without  the  jurisdiction  of  the  court  and 

therefore  not  made  a  defendant. 
Bubett  on  Guardian's  Bond  is  not  Obliged  to  Plead  the  Statute  of 

LDfiTATiONS  in  an  action  against  him  by  the  ward,  and  that  he  did  not 

is  no  defense  to  his  co-surety  in  a  suit  for  contribution. 
All  Bonds  Given  by  Guardian  are  but  securities  for  the  same  thing,  but 

where  the  several  bonds  differ  in  amount,  the  liabilities  of  the  sureties 

are  not  equal,  but  in  proportion  to  the  penalties  of  the  different  bonds. 

Bill  for  contributioii.  In  1821,  Benjamin  Hicks  was  ap- 
pointed guardian  of  the  five  minor  children  of  Eichard  Blanton, 
and  executed  five  several  bonds,  in  the  sum  of  six  hundred  dol- 
lars each,  v^ith  Achilles  Durham  and  the  defendant  as  sureties. 
In  1823,  Hicks,  by  order  of  the  court,  gave  one  bond  in  their 
place  in  the  sum  of  three  thousand  five  hundred  dollars,  with 
B.  D.  Durham,  Achilles  Durham,  and  the  plaintiff  as  sureties. 
In  1842,  suit  was  commenced  against  the  sureties  on  the  latter 
bond,  a  judgment  recovered  and  execution  issued  thereon, 
which  was  satisfied  out  of  the  property  of  this  plaintiff.  The 
plaintiff  now  seeks  contribution,  and  alleges  in  his  bill  the  in- 
solvency and  removal  of  Hicks  from  the  state,  the  insolvency  of 
Achilles  Durham,  and  the  removal  of  B.  D.  Durham  from  the 
state.    The  opinion  sufficiently  states  the  further  facts. 

Ouion  and  Alexander ,  for  the  plaintiff. 

L,  E.  Thompson^  for  the  defendants. 

By  Court,  Nash,  J.  The  defendant's  objection  to  making 
contribution  is  not  put  on  the  ground  of  his  not  being  a  party 
to  the  bond  of  1823,  upon  which  the  judgment  against  the 
plaintiff  was  obtained,  but  upon  the  three  following  grounds: 
1.  That  he  was  discharged  from  all  liability  on  the  bonds,  to 
which  he  was  a  party,  by  the  judgment  of  the  county  court  of 
Rutherford,  when  they  took  the  bond  of  1823;  2.  That,  as 
Benjamin  D.  Durham  was  one  of  the  obligors  in  the  bond  of 
1823,  with  the  plaintiff,  and  is  in  good  circumstances,  and  amply 
able  to  pay  his  share,  it  was  the  duty  of  the  plaintiff  to  follow 
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him  to  the  state  of  Mississippi,  where  he  lived,  and  sue  him  there; 
3.  That  more  than  three  years  had  elapsed,  after  the  wards  of 
Hicks,  or  some  of  them,  had  arrived  at  the  age  of  twenty-one 
years,  before  they  instituted  their  suit  against  the  plaintiff,  and 
he  was  therefore  protected  by  the  act  of  the  general  assembly: 
B.  S.,  c.  65,  sec.  7;  and  that  he  had  no  right  to  file  this  bill. 

We  do  not  think  that  any  of  these  objections  can  avail  th6 
defendant.  As  to  the  first,  if  such  discharge  by  the  judgment 
of  the  county  court  of  Butherford  does  exist,  it  must  be  a  mat- 
ter of  record;  and,  vdthout  deciding  whether  the  county  court 
could  or  could  not  so  discharge  the  defendant,  it  is  sufficient  to 
say  the  defendant  has  produced  no  evidence  to  support  the 
allegation.  The  defendant  was  not  discharged  by  taking  the 
bond  of  1823,  but  his  liability  continued.  If  it  did  not  relieve 
him  to  the  extent  he  expected  and  wished,  yet  it  certainly  did 
relieve  him  to  the  extent  of  binding  the  sureties  to  the  new 
bond  to  contribute  to  any  loss  he  might  thereafter  sustain  by 
reason  of  his  liability;  and  it  has,  eventually,  thrown  upon  the 
plaintiff,  one  of  the  sureties  to  it,  the  first  brunt  of  the  battie: 
Oovemor  v.  Gowan,  3  Ired.  L.  342. 

As  to  the  second  objection.  If  Benjamin  D.  Durham  had 
remained  in  this  state,  and  was  solvent,  it  would  have  been 
necessary  for  the  plaintiff  to  have  made  him  a  party,  that  the 
court,  in  its  final  decree,  might  adjust  the  loss  between  all  the 
I>arties:  BuUer  v.  Durham^  3  Ired.  Eq.  589.  But  when  one  of 
several  parties  is  out  of  the  jurisdiction  of  the  court,  and  others 
are  within  it,  the  plaintiff,  by  stating  the  fact  in  his  bill,  is  at 
liberty  to  proceed  against  the  latter  alone.  This  is  the  ordinary 
practice  in  the  court  of  chancery:  Spivey  v.  Jenkins,  1  Id.  126. 
And  the  act  of  1807,  B.  S.,  c.  113,  sec.  2,  expressly  author- 
izes one  surety  to  sue  another,  without  making  the  principal  a 
party,  when  he  is  insolvent  and  out  of  the  state,  and  the  equity 
of  the  act  applies  to  this  case.  It  was  not  necessary,  then,  for 
the  plaintiff  to  pursue  Benjamin  Durham  into  the  state  of  Mis- 
sissippi. That  burden  will  fall  upon  the  defendant,  if  he  wishes 
to  lessen  the  liability,  which,  by  the  decree  in  this  case,  will 
rest  upon  him.  Nor  was  it  necessary  to  make  the  administrator 
of  Hicks  a  party.  Hicks  was  insolvent,  and  the  administrator 
has  left  the  state. 

As  to  the  third  objection.  If  the  wards  of  Hicks,  as  is  alleged, 
had  reached  twenty-one,  more  than  three  years  before  they  com* 
menced. their  suit  against  the  present  plaintiff,  he  might,  if  be  had 
so  chosen,  have  protected  himself  tinder  the  act  limiting  the  time 
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within  which  actionB  muBt  be  brought  against  the  sureties  to 
guardian  bonds:  K.  S.,  c.  65,  sec.  7.  But  he  did  not  so  choose. 
A  recovery  has  been  had  against  him  upon  a  just  claim,  and  he 
now  seeks  to  make  the  defendant  bear  an  equal  share  of  that 
just  demand.  It  is  right  and  proper  that  the  law  should  fix  a 
time,  beyond  which  the  sureties  to  a  guardian  bond  shall  not  be 
held  liable  to  the  claim  of  the  wards,  and  the  law  has  fixed  the 
peiiod  at  three  years  after  their  arrival  at  full  age.  The  claim 
here  is  not  that  of  the  ward,  but  of  a  joint  surety.  There  was 
no  obligation  on  the  plaintiff,  either  in  law 'or  in  equity,  to 
plead  that  statute  or  rely  upon  the  protection  it  gave  him.  In 
the  cases  of  Leigh  v.  Smith,  8  Ired.  Eq.  468  [42  Am.  Dec.  182], 
and  Williams  v.  MdUland,  1  Id.  92,  the  court  decided,  that  an 
executor  may  or  may  not,  at  his  option,  plead  the  statute  of 
limitations — ^nor  can  a  legatee  compel  him  to  do  it,  though  by 
his  neglect  or  refusal,  a  liability  is  thrown  on  the  latter,  from 
which  the  plea  would  have  protected  him.  The  plaintiff,  Jones, 
was  not  compelled  to  plead  the  statute,  upon  which  the  defend- 
ant relies.  The  case  of  Johnson  v.  Taylor^  1  Hawks,  271,  waa 
correctly  decided,  but  that  was  an  action  by  the  wards. 

The  guardian  bonds,  to  which  the  defendant  was  a  surety, 
amounted  to  three  thousand  dollars,  and  that,  on  which  the 
plaintiff  was  surety,  amounted  to  seven  thousand  dollars.  All 
the  bonds  given  by  a  guardian  are  but  securities  for  the  same 
thing,  and  the  sureties  upon  each  are  bound  to  contribute;  but 
where  the  several  bonds  differ  in  amount,  the  liability  of  the 
sureties  is  not  equal,  but  in  proportion  to  the  penalties  of  the 
different  bonds.  In  this  case,  the  sum,  for  which  the  defend- 
ant, Blanton,  is  liable,  when  compared  to  that,  which  the 
plaintiff  ought  to  pay,  of  the  sum  decreed  against  him,  is  as 
three  thousand  dollars  is  to  seven  thousand  dollars,  and  so  it 
must  be  declared:  Jones  v.  Hays,  3  Ired.  Eq.  502  [44  Am.  Deo. 
78]. 

Decree  accordingly. 

Wherb  Oi7e  ov  Thbee  Subeties  is  Insolvent,  and  another  pays  th« 
whole  debt,  he  may  recover  one  half  thereof  from  the  third  surety:  Hender* 
«o»  V.  McDuffet,  20  Am.  Dec.  557;  and  see  note  thereto. 

SuBETT  ON  One  Bond  is  not  Entitled  to  Ck>NTBiBunoN  from  a  surety 
on  another,  if  the  latter  bond  waa  not  to  be  pursued,  unless  the  prindpal 
ooald  not  obtain  payment  from  the  sureties  on  the  former:  Batrriion  y.  Lame^ 
27  Am.  Dec.  607,  and  note  referring  to  other  cases. 
As.  Dao.  Vol..  U— 37 
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Vannot  v.  Martin  et  al. 

(6  ISEDBUi'B  EQUITT,  1G9.] 

Wbzbb  Plaintiff  in  Exxcutton  Purchases  in  the  Land  Sold^  not  Ab> 
80LUTBLT  FOB  HiMSELF,  but  to  hold  &8  a  Security  for  his  judgiaent  and 
whateyer  other  sum  may  be  found  due  him  on  a  settlement  witli  the  de- 
fendant, if  the  land  is  subsequently  sold  under  execution  against  the  first 
plaintiff  in  execution,  the  purchasers  at  the  second  sale  take  subject  to 
the  equities  existing  between  the  first  plaintiff  and  defendant  in  execu- 
tion, and  the  latter  may  redeem  from  them. 

Weebr  Plaintiff  in  Execution  PuBCHASEis  in  the  Land  Sold,  not  Ab- 
solutely FOR  Himself,  but  to  hold  as  security  for  his  judgment  and 
whatever  other  sum  may  be  found  due  him  on  a  settlement  with  the  de- 
fendant, the  latter's  suit  for  a  redemption  is  not  barred  by  the  act  making 
void  parol  contracts  for  the  sale  of  land. 

Equttt.    The  opinion  sufficiently  states  the  case. 

Craige,  for  the  plaintiff. 
Onion,  for  the  defendants. 

By  Coxirt,  Battle,  J.  The  facts  of  this  case  are  left  in  veiy 
little  doubt  by  the  testimony.  The  depositions  of  Thomas  D. 
Eelly  and  William  P.  Waugh,  the  letter  from  the  defendant, 
Martin,  to  the  plaintiff,  written  the  twenty-third  of  August, 
1842,  and  the  receipt  given  by  the  said  defendant  to  the  plainir 
iff  's  agent,  Peden,  on  the  twenty-fifth  of  December,  in  the  same 
year,  expressed  to  be  towards  the  redemption  of  the  land,  sat- 
isfy us  that  the  defendant,  Martin,  purchased  the  said  land, 
under  the  execution  in  his  favor,  not  absolutely  for  himself,  but 
to  hold  the  same  merely  as  a  security  for  his  judgment,  and  for 
whatever  other  sum  might  be  found  to  be  due  to  him  upon  a 
settlement,  subsequently  to  be  had  with  the  plaintiff.  We  are 
satisfied  further,  that  he  made  representations  to  that  effect  at 
the  time  of  sale,  which  prevented  the  plaintiff's  lessee,  Eelly, 
or  some  other  friend  at  his  instance,  from  stopping  the  sale  by 
paying  off  the  amount  due  on  the  executions,  or  buying  in  the 
land  for  the  plaintiff,  and  enabled  the  defendant,  Martin,  to 
purchase  it  at  an  under-value.  In  either  case,  it  would  be  a 
gross  fraud  upon  the  plaintiff,  if  the  said  defendant  were  per- 
mitted to  set  up  an  absolute  title  to  the  land,  which  it  is  the 
duty  of  a  court  of  equity  to  prevent,  and,  in  the  way  of  pre- 
venting which,  the  act,  making  void  parol  contracts  for  the  sale 
of  land,  does  not  stand:  Turner  v.  King,  2  Ired.  Eq.  132  [38 
Am.  Dec.  679].  The  plaintiff,  then,  would  be  entitled  as  against 
the  defendant,  Martin,  to  redeem  the  land,  upon  paying  him 
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whatever  might  be  found  to  be  due  upon  a  general  account. 
That  being  so^  the  plaintiff  has  the  same  right  of  redemption 
against  the  other  defendants^  Smith  and  Hackett,  because  they 
were  purchasers  at  the  sale  under  an  execution  against  the  de- 
fendanty  Martin.  They  purchased  the  land,  subject  to  all  the 
equities  against  him,  whether  they  had  any  knowledge  of  such 
equities  or  not:  Freeman  v.  EUl,  1  Dev.  &  B.  Eq.  389;  Polk  v. 
OaOant,  2  Id.  895  [34  Am.  Dec.  410];  Rutherford  v.  Oreen,  2 
Ired.  Eq.  121.  The  plaintiff  is,  therefore,  entitled  to  a  decree 
for  the  redemption  of  the  tract  of  land,  mentioned  in  the  plead- 
ings, upon  paying  to  the  defendants.  Smith  and  Hackett,  what- 
eyer  sum  may  be  found  to  be  owing  from  him  to  the  defendant^ 
Martin,  with  interest  thereon,  deducting  therefrom  whateyer 
amount  the  said  Martin  and  the  other  defendants  have  receiyed 
from  the  rents  and  profits  of  the  said  land.  And  to  ascertain 
these  rents  and  profits,  as  well  as  the  sum  due  and  owing  from 
the  plaintiff  to  the  defendant,  Martin,  there  must  be  a  reference 
to  the  clerk  of  this  court. 
Decree  accordingly. 


Love  et  al.  v.  Camp. 

[•  iBSDOX's  EQVznr,  209.] 

Whibb  Fkbson  Coybkakts  to  Cokyey  Title  to  Certain  Land,  a  comi 
of  equity  will  not  decline  to  decree  a  specific  performance  upon  a  men 
showing  that  the  covenantor  is  only  a  tenant  in  common  of  the  land,  and 
that  "after  reasonable  exertion  he  has  been  unable  to  procure  the  title** 
of  his  co-tenants. 

WhZRS  CoySNAMTEB  KkOWS  THAT  THE  CoVENANTOB  DOES  NOT  OWN  AlL 

the  Title  which  he  is  coyenanting  to  oonvey,  whether  equity  would 
decree  a  specific  perfoimance,  qucare. 

Bill  in  equity  for  specific  pexfonnance.  The  opinion  suffi- 
ciently states  the  case. 

Chiton,  for  the  plaintiffs. 

Lander,  for  the  defendant. 

By  Court,  Peabson,  J.  We  think  the  plaintiffs  are  entitled 
to  a  specific  performance  of  the  contract.  The  defendant  says 
he  owns  one  sixth  part  in  fee,  and  a  life  estate  in  one  other  sixth 
part,  and  this  he  is  willing  to  convey;  but  he  says  he  does  not 
own  the  other  shares,  and,  "  after  reasonable  exertion,  since  he 
made  the  contract,  has  been  unable  to  procure  the  title  of  the 
other  tenants  in  common,  who  are  unwilling  to  sell,"  and  he  is 
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therefore  unable  to  comply  wiih  his  contract  The  question  is, 
binder  these  ciicumstanoes,  Will  a  court  of  equity  decree  a  spe- 
•<;ific  performance  or  decline  to  interfere,  and  leave  the  plaintifb 
to  their  remedy  at  law  ?  One  who,  for  a  valuable  consideiation, 
enters  into  an  agreement,  is  bound  in  conscience  to  perform  iL 
Jl  court  of  law  can  only  give  damages  for  a  breach — ^this  remedy 
is  in  many  cases  inadequate.  A  court  of  equity  will  do  full  jus- 
'tice,  and,  addressing  itself  to  the  conscience  of  the  party,  will 
require  a  specific  performance  of  the  agreement.  This  jurisdio- 
^on  forms  one  of  the  great  heads  of  equity,  and,  in  the  opinion 
•oi  Lord  Hardwicke,  "  the  most  useful  one:"  Perm  v.  Lord  BaUir 
more,  1  Yes.  sen.  446.  Nothing  should  prevent  the  exercise  of 
this  most  useful  and  well-established  jurisdiction  but  the  strong- 
est and  most  controlling  considentions.  If  a  husband  agrees 
to  procure  his  wife  to  join  with  him  in  a  conveyance  of  her  land, 
and  the  wife  refuses  to  do  so,  it  seems,  by  the  modem  cases, 
that  a  court  of  equity  will  not  decree  a  specific  performance:  1 
jyiadd.  Ch.  Pr.  399;  Sugd.  on  Vend.  151.  There  are  cases  in 
^which  the  husband  has  been  confined  to  the  Fleet  until  the  wife 
Agreed  to  join  in  the  conveyance;  and  in  one  case  the  husband, 
niter  being  confined  for  many  years,  was  dischai'ged,  it  appear- 
ing that  the  wife  could  not  be  induced  to  make  the  conveyance: 
Emery  v.  Wase,  5  Tes.  848,  and  S.  C,  8  Id.  505.  These  cases 
show  with  what  reluctance  courts  of  equity  stand  by  and  permit 
a  party  to  deprive  another  of  the  benefit  of  his  contract.  But 
it  has  recently  been  held  that  the  court  will  not  interfere,  upon 
two  considerations.  The  vendee  knew,  at  the  time  of  the  con- 
tract, that  the  husband  did  not  own  the  land,  and  might  not  be 
able  to  perform  his  agreement;  he,  therefore,  has  no  right  to 
^complain,  if  he  is  left  to  his  remedy  at  law,  upon  its  appearing 
that,  after  a  bona  fide  effort,  the  husband  is  not  able  to  procure 
the  wife's  consent.  And,  in  the  second  place,  because,  if  the 
husband  be  decreed  to  perform,  he  will  compel  the  wife,  who  is 
under  his  power,  to  convey;  and  the  wife  ought  not  to  be 
exposed  to  this  compulsion  on  the  part  of  her  husband. 

It  may  be,  but  upon  this  we  give  no  opinion,  that  where  the 
sendee  knows  that  the  vendor  has  not  the  title,  and  takes  a 
i>ond  or  covenant  that  a  third  person  will  be  procured  to  make 
a  conveyance,  equity  will  not  decree  a  specific  performance,  if 
it  appears  that  the  vendor  has  made  proper  exertions  to  pro- 
cure the  conveyance  from  such  third  person;  because  the  first 
consideration,  above  referred  to,  applies  with  full  force.  As  if 
a  father,  seised  as  tenant  by  the  curtesy,  sells  in  fee  simple. 
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and  covenants  that  he  will  pTocure  conveyaaoes  from  his  chil- 
dzen,  when  they  come  of  age.    If  they  refose,  after  proper 
efforts  on  the  part  of  the  father,  equiiy  may  decline  to  decree  a. 
specific  performance,  and  leave  the  yendee  to  his  remedy  at  law,, 
this  being  a  state  of  things  which  he  might  have  expected,  and 
as  to  which  he  took  the  chances*     This  result  would  seem  to 
follow  from  the  reason  of  the  thing,  but  in  respect  to  that  we 
give  no  opinion  upon  it.    No  case  makes  such  an  exception  to* 
the  general  jurisdiction  to  decree  specific  performance,  and  it  is. 
only  adverted  to  for  the  pupose  of  illustrating  the  next  propo- 
sition, upon  which  this  cause  turns:  Oliver  v.  Dix,  1  Dey.  &  B. 
Eq.  158.    If  the  vendee  does  not  know  that  the  vendor  has  not 
the  title,  there  is  then  no  reason  why  he  should  not  be  decreed  to> 
perform  his  agreement;  and  if  he  is  put  to  great  inconvenience.- 
and  expense  to  enable  him  to  obey  the  decree,  it  will  be  the> 
consequence  of  his  own  act,  and  he  will  not  be  allowed  to  offer 
such  an  excuse  for  not  doing  justice.    When  a  vendee  seeks  ta 
rescind  a  contract,  because  of  a  defect  of  title  in  the  vendor, 
the  latter  is  allowed  time  to  complete  his  title,  until  the  hear^ 
ing:  Clavion  v.  Burges,  2  Dev.  Eq.  13.     As  a  defect  of  the  title  ^ 
will  not  excuse  a  vendee,  provided  it  can  be  made  good;  upouy 
ground  of  mutuality,  it  should  not  excuse  a  vendor.    As  the 
vendee  can  not  discharge  himself,  should  the  land  depreciate  in 
value,  so  the  vendor  should  not  be  allowed  to  discharge  hint-- 
self,  if  the  value  is  enhanced.     In  this  case,  it  does  not  appear 
that  the  plaintiff.  Love,  knew  that  the  defendant  did  not  have 
title.     The  bill  avers,  that  the  defendant  did  have  title,  or  did 
have  full  authority  from  his  co-tenants  to  sell.     The  defendant 
denies  that  he  had  title  to  the  whole,  and  insists  that  the  plaint- 
iff had  notice  of  his  want  of  title;  but  he  offers  no  proof  of  the^ 
fact,  and  his  covenant  is  to  convey,  or  cause  to  be  conveyed,, 
the  whole  in  fee,  and  he  admits  that  he  has  received  the  prices 
of  the  whole 

As  to  the  averment,  that  he  had  authority  from  his  co-tenanta^ 
to  sell,  the  defendant  is  entirely  silent;  leaving  the  inference- 
that  he  either  had  such  authority,  or  was  guilty  of  a  fraud  ii^ 
receiving  the  price  of  the  whole.  But,  if  it  be  conceded,  for 
the  sake  of  argument,  that  this  court  will  not  make  a  decree^ 
requiring  a  party  to  do  that  which  it  is  clearly  out  of  his  powei 
to  do,  as  it  may  amount  to  perpetual  imprisonment,  there  is,  iiv 
this  case,  no  sufficient  allegation  and  no  proof  whatever,  to  raisa 
the  question.  The  defendant  avers  generally,  that,  after  reason-^ 
able  ezertion  (and  what  amounts  to  it,  he  diooses  to  decide  for 
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himself),  he  is  uziable  to  procure  the  co-tenants  to  convey.  A 
conscientioiis  man  would  not  consider  this  a  sufficient  apologj 
for  the  breach  of  an  agreement,  creating  no  legal  obligation, 
when  offered  as  a  reason,  why  a  court  of  justice  should  not  com- 
pel the  performance  of  a  legal  obligation.  It  is  mere  mockery  I 
The  defendant  should  have  set  out,  what  he  had  done — ^whafc 
price  he  had  offered  to  payl  so  that  the  court  might  judge, 
whether  his  exertions  had  been  "  reasonable,'*  especially  as  the 
ayerment  in  the  bill,  that  the  value  of  the  land  had  been  greatly 
enhanced,  since  the  contract,  by  the  location  of  the  town  of 
Shelby  on  adjoining  land,  creates,  against  him,  the  strongest 
suspicion,  and  impeaches  his  motives  by  the  suggestion,  that,  if 
he  has  title,  he  refuses  to  perform  his  agreement  for  the  sake  of 
gain — or,  if  the  title  is  outstanding,  he  is  unwiHing  to  offer  his 
co-tenants  what  is  now  a  fair  price.  A  man  of  proper  feeling 
would  be  unwilling  to  avail  himself  of  the  gain,  and  would  be 
willing  to  submit  to  much  loss  rather  than  violate  his  solemn 
agreement.  A  court  of  equity  acts  upon  the  conscience,  and  en- 
forces a  specific  performance,  and  will  require  this  unconscion- 
able gain  to  be  given  up,  or  this  loss  to  be  incurred,  if  it  be 
necessary  to  enable  him  to  do  that,  which  he  has  undertaken  to 
do,  and  for  which  he  has  received  the  full  consideration.  There 
must  be  a  decree  for  a  conveyance  to  the  plaintiff,  Homesby,  who 
is  the  assignee  of  the  other  plaintiff.  Love,  and  the  defendant 
must  pay  the  costs. 
Decree  accordingly. 

Thb  frinoipal  cask  is  cited  and  ATFSOfVSD  in  t/onef  V.  Carkmd,  2  Jones 
Bq.  602;  8.  C,  Busb.  Eq.  239. 


Gbump  et  al.  V.  Black. 

[6  TmnETifi'B  IBqom,  821.] 

Wbxn  Both  Pa&ties  akb  Equally  Entetlbd  to  Considxbation,  Eqoitt 
DOBS  NOT  Aid  Either,  bnt  leaves  the  matter  to  depend  upon  the  legU 
title. 

WnSBB  PVBCHASXB  GXTS  THB  LbOAL  TiTLB  FBOM  THB   HuSBAND,  a  COOrt 

of  equity  will  not  diveet  him  of  it  at  the  instance  of  the  wife  or  her  heirs, 
unless  he  had  notice  of  her  rights. 
No  Onb  HAS  SuPBRioa  Clahis  in  a  Coubt  of  Equitt  to  a  Pubohasbb 
WITHOUT  Notice;  and  a  oourt  of  equity  will  not  interfere  to  deprive  such 
a  purchaser  of  a  legal  advantage. 

Equttt.    Crump,  in  1834,  being  entitled  in  his  wife's  right 
to  a  distributive  share  of  her  father's  estate,  contracted  with 
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Medlin  for  the  land  in  controversy,  in  consideration  of  an  as- 
signment of  the  distiibutiYe  share,  and  Medlin,  by  his  direction, 
executed  a  deed  to  his  wife,  and  they  took  possession.  The 
deed  was  never  registered.  Several  years  afterwards.  Crump 
persuaded  her  to  hand  back  the  deed  to  Medlin.  He  destroyed 
it,  and  executed  another  to  Crump,  who  then  sold  the  land  to  the 
defendant.  Mrs.  Crump  knew  that  this  was  his  intention. 
This  suit  is  by  the  heirs  of  Mrs.  Crump  for  a  conveyance,  she 
and  her  husband  both  being  dead.  Defendant  had  no  notice  of 
the  deed  to  Mrs.  Crump. 

Alexander  and  Bryan^  for  the  plaintiffs. 

No  counsel  for  the  defendant. 

By  Court,  Peabson,  J.  The  plaintiffs  are  not  entitled  to  the 
relief  asked  for,  because  the  defendant  is  a  bona  fide  purchaser 
for  valuable  consideration,  without  notice.  When  both  parties 
are  equally  entitled  to  consideration,  equity  does  not  aid  either, 
but  leaves  the  matter  to  depend  upon  the  legal  title. 

The  mother  of  the  plaintiffs  knew  that  the  object  of  her  hus- 
band, in  procuring  the  legal  title,  was  to  enable  him  to  sell  the 
land,  and  they  apply  to  this  court,  with  but  little  grace,  to  lend 
its  aid  to  the  consummation  of  a  fraud  upon  the  purchaser.  It 
is  true,  married  women  can  not  part  with  their  land,  unless  con- 
sent be  given  in  the  form  prescribed  by  law.  And  a  purchaser, 
who  has  not  obtained  the  legal  title,  can  not  come  into  equity 
for  assistance,  upon  the  ground,  that  he  has  been  induced  to 
pay  his  money  by  a  fraudulent  combination  between  the  hus- 
band and  his  wife.  But  when  ihe  purchaser  gets  the  legal  title, 
and  the  wife  or  her  heirs  are  obliged  to  come  into  equity,  it  is  a 
different  question,  and  he  will  not  be  required  to  give  it  up,  un- 
less he  had  notice  of  the  wife's  rights. 

It  was  urged  that,  as  the  distributive  share  belonged  to  the 
wife,  she  was  the  meritorious  cause  of  the  consideration  paid 
for  the  land,  and  ought  not  to  be  prejudiced  by  the  destruction 
of  the  deed,  as  it  was  done,  not  only  against  her  consent,  as  im- 
plied by  law  (she  having  no  capacity  to  consent,  except  in  a  pre- 
scribed form),  but  against  her  express  wish,  until  she  yielded  to 
importunity.  The  argument  would  have  much  force  against  a 
volunteer,  but  can  not  avail  against  the  defendant.  The  dis- 
tributive share  belonged  to  the  husband  by  his  act  of  assign- 
ment; so  the  wife  paid  nothing,  and  we  are  asked,  in  favor  of 
her  heirs,  to  make  a  purchaser  give  up  a  valid  legal  title.  There 
is  no  principle  upon  which  it  can  be  done:  possibly,  if  the 
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plaintiflb  were  acting  upon  the  defensiye,  tbis  court  would  not 
interfere  against  them.  But  they  have  not  the  legal  title;  have 
paid  nothing,  and  are  asking  aid  against  one,  who  has  paid  the 
full  value  without  notice:  Tolar  v.  Tolar,  1  Dev.  Eq.  457  [18  Am. 
Dec.  598];  Tate  v.  Taie,  1  Dev.  &  B.  Eq.  22;  and  Tyson  v.  Har- 
rington^ 6  Ired.  Eq.  829,  were  cases  against  volunteers. 

It  was  further  urged,  that  as  the  deed  was  executed,  and  the 
ceremony  of  registration  alone  was  wanting  to  confer  a  legal 
title,  which  it  was  not  in  the  wife's  power  to  have  done;  she  had 
something  more  than  a  mere  equity,  an  incomplete  legal  title, 
and  therefore  stands  upon  higher  ground  than  the  ordinary  case 
of  one  who  seeks  to  set  up  an  equitable  title.  Be  that  as  it  may, 
no  one  has  superior  claims  to  the  consideration  of  a  court  of 
equity  than  a  purchaser  without  notice;  and  there  is  no  case  in 
which  the  court  has  interfered  to  deprive  such  a  purchaser  of  a 
legal  advantage.  This  principle  is  carried  out  in  all  the  cases. 
If  the  power  of  appointment  be  defectively  executed,  and  the 
appointee  is  a  younger  child,  or  wife,  aid  will  be  given  as 
against  the  heir  at  law,  but  not  against  a  purchaser.  In  Martin 
V.  Seamorey  1  Ch.  Cas.  170,  a  sale  was  made  of  copy-hold  land, 
but  there  was  no  surrender.  Afterwards  the  vendor  devised  the 
land  to  his  wife  and  daughter,  and  a  surrender  was  duly  made 
to  the  use  of  the  will,  upon  the  death  of  the  vendor.  The 
vendee,  who  had  an  incomplete  legal  title,  filed  his  bill  against 
the  wife  and  daughter,  praying  for  a  conveyance.  It  appearing 
that  the  husband  had  agreed  before  the  marriage  to  settle  the 
land  upon  the  wife,  she  was  considered  as  a  purchaser,  and  the 
court  refused  to  deprive  her  of  the  legal  advantage  which  she 
had  under  the  devise  and  surrender.  But  relief  was  given 
against  the  daughter,  who  was  a  volunteer. 

Bill  dismissed  with  costs. 


Equitt  will  not  Dbfrivb  Bona  Fidb  Puschaseb  of  Lkoal  Advantaoxx 
See  Jones  v.  ZoUieoffer,  7  Am.  Dec.  708,  and  note.  The  principal  case  ia 
died  in  WiUon  v.  Western  N.  C,  Land  Co, ,  77  N.  G.  457,  to  the  point  that  where 
a  bona  fde  parchaser  for  a  valuable  consideration,  and  without  notice,  haa 
aoqnired  the  legal  title,  a  conrt  of  equity  will  not  interfere  to  deprive  him  of 
hia  legal  advantage;  also  ating  iTtn^  ▼.  Trict^  3  Ired.  Eq.  668. 


Dec.  1849.]  Habt  v.  Bopeb.  425 

Habt  v.  Ropeb  ET  AL. 

[0  iMMDmLL't  Bqdxtt,  849.] 
liAZIV,   "lOHOBASTIA  LeOIB,"  BTC.,   IS    FOUNDBD  UPON  THB  PrBSUHFTIOX 

THAT  EvsBT  Ons  competent  to  act  for  himself  knows  the  law,  but  the 
presomption  that  he  knows  it  is  not  conclusive,  bat  may  be  rebutted. 
Whsbb  Plaintitf  Allxoes  Ionorakox  of  thb  Law,  in  his  Bill,  the  de- 
fendant can  not  take  advantage  of  it  on  demurrer. 

WhXRB  PlAINTITF  AlLBGXS  an  iMFOBtTANT  EqTTITT,  He  IS  AT  LiBERTT  tO 

add  a  small  item  which  woald  not  be  within  the  jurisdiction  of  equity 
if  alone»  but  which  is  coonectad  with  and  tends  to  elucidate  the  main 
subject. 

Equity.  In  1833,  one  Boper  died,  leaving  a  will,  a  widow, 
and  two  grandchildren.  The  latter  are  the  defendants  in  this 
suit.  The  will  gave  the  widow  certain  personal  property,  *'  to 
her  and  her  heirs  forever,"  and  "  lent  to  her,  for  and  during  her 
natural  life  and  widowhood,"  a  tract  of  land,  two  negroes, 
Bobert  and  Elias,  and  some  personal  property.  The  rest  of  the 
estate  was  given  to  the  defendants.  When  the  will  was  pro- 
bated, the  widow  dissented,  and  the  jury  allotted  her,  in  addi- 
tion to  the  property  willed,  to  make  up  her  share,  the  absolute 
estate  in  Bobert  and  Elias  and  the  other  personal  property. 
The  report  was  confirmed,  and  she  took  possession.  In  Novem- 
ber, 1847,  the  plaintiff  married  the  widow,  and  in  January, 
1849,  she  died,  leaving  plaintiff  in  possession  of  the  property. 
The  allegations  of  the  bill  sufficiently  appear  in  the  opinion, 
except  **  that  your  orator,  being  ignorant  of  his  rights,  did  sur- 
render Elias,  and  Nancy  in  place  of  Bobert,  who  had  been 
sold,  and  executed  a  note  for  fifty  dollars,  for  rent  of  the  land, 
and  signed  a  release  of  all  his  claim  to  the  two  negroes,"  and  that 
at  the  same  time  defendants  gave  plaintiff  an  instrument  pur- 
porting to  be  a  release  of  their  claim  to  his  wife's  property,  but 
that  there  was  no  seal  thereto.  The  bill  prays  a  restoration  of 
the  negroes,  a  cancellation  of  the  plaintiff's  release,  and  offers  to 
surrender  the  unsealed  release  of  defendants.  Defendants  de- 
murred. 

No  counsel  for  the  plaintiff.  ^ 

Strange  J  for  the  defendants. 

By  Court,  Pbabsok,  J.  The  first  ground  taken  is,  that  by 
the  plaintiff's  own  showing,  the  acts  were  done  by  him  with  the 
full  knowledge  of  all  the  facts;  and  the  whole  ground  for  re- 
lief is,  that  he  acted  in  ignorance  of  the  law. 

Admitting  the  bill  to  be  liable  to  this  objection,  it  may  be 
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graTely  questioned,  whether  advantage  can  be  taken  of  it  by 
demurrer.  The  maxim,  Ignorantia  legis,  etc.,  is  founded  upon 
the  presumption  that  every  one  competent  to  act  for  himself 
knows  the  law.  It  is  necessary  for  the  courts,  whether  in  refer* 
ence  to  civil  or  criminal  matters,  to  act  upon  this  presumption, 
however  wide  of  the  mark  it  may  be  in  many  cases;  for,  in  the 
language  of  Lord  Ellenborough,  '*  otherwise  there  is  no  saying, 
to  what  extent  the  excuse  of  ignorance  might  not  be  carried; " 
and  there  would  be  much  embarrassing  litigation,  and  no  small 
danger  of  injustice  from  the  nature  and  diffictdty  of  the  proper 
proofs:  1  Story's  Eq.  123. 

But  while  on  the  one  hand,  whether  a  party  knows  the  law, 
is  not  left  as  an  open  question  for  inquiry,  as  it  is  whether  he 
knows  of  the  existence  of  a  fact;  on  the  other,  the  presumption 
that  he  knows  it  is  not  conclusive,  but  may  be  rebutted.  For 
instance,  if  there  be  an  intention  to  pass  a  freehold  estate,  and 
the  vendee  accepts  a  deed  of  feoffment,  without  livery,  he  will 
be  relieved  upon  the  ground  that  he  was  under  a  mistake  as  to  the 
law;  for,  the  intention  being  clear,  the  failure  to  effect  it  makes 
the  mistake  manifest,  and  rebuts  the  presumption.  So,  in  the 
case  of  McKay  v.  Simpson,  6  Ired.  Eq.  452,  decided  at  this  term, 
relief  was  given  because  of  a  mistake  of  law,  as  to  the  form  of  a 
transfer  of  bank  sfcock.  It  is  different,  however,  when  the  inten- 
tion is  carried  into  effect,  because,  in  such  cases,  there  is  nothing 
to  rebut  the  presumption,  and  the  ignorance  of  the  party  can 
only  be  shown  by  going  into  proof,  which  is  not  admissible. 

As  this  presumption  is  not  conclusive,  it  would  seem  to  follow, 
that,  if  a  defendant,  by  demurring,  admits  that  the  plaintiff 
was  ignorant  of  the  law,  the  court  must  act  upon  the  admission, 
and  it  may  be,  that  such  wotdd  also  be  the  case,  when  the 
answer  makes  the  admission,  so  as  to  dispense  with  the  neces- 
sity of  any  proof  to  rebut  the  presumption.  That  it  is  so  in  the 
case  of  a  demurrer  is  strongly  sustained  by  the  fact  that  the 
learned  and  diligent  counsel  for  the  defendant  has  not  been 
able  to  cite  any  case  in  which  the  objection  was  taken  by  de- 
murrer. We  put  our  decision  upon  the  ground  that  the  bill  is 
not  liable  to  the  objection;  for  it  does  not  appear  that  the 
plaintiff  had  a  full  knowledge  of  all  the  facts.  A  fair  construc- 
tion of  the  bill  leads  to  the  conclusion  that  the  plaintiff  "was 
ignorant  of  the  extent  of  the  interest  and  title  which  his  wife 
had  acquired  and  to  which  he  had  succeeded  by  the  marriage," 
in  consequence  of  his  ignorance  of  the  facts,  as  well  as  of  the 
law,  upon  which  his  title  was  founded. 
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The  bill  is  faabtilj  drawn.  A  oonfiifiion  of  ideas  is  introduced 
by  the  use  of  generalities,  and  sweeping  expressions,  than  which 
nothing  is  more  calculated  to  destroy  certainty,  so  much  to  be 
desired  in  all  judicial  proceedings.  It  does  not  appear,  how- 
eyer,  that  fourteen  years  interrened  between  the  dissent  and 
the  marriage;  that  during  the  life  of  his  wife,  the  title  of  the 
plaintiff  was  not  called  in  question;  that  she  died  a  little  over  a 
year  after  the  marriage;  and  that,  in  a  few  days  after  her  death, 
the  defendants  *'  claimed  under  the  will  an  interest  in  all  the 
estate  and  property  of  his  wife  at  the  time  of  the  marriage,  and, 
]>articularly,  that  they  were  entitled  to  the  two  negroes,  Elias 
and  Robert,  and  the  rent  of  land  from  the  time  of  the  marriage." 

It  is  certain  the  x>arties  knew  the  contents  of  the  will.  By 
it  the  land  and  the  two  negroes  Elias  and  Bobert  were  "  lent "  to 
the  widow  for  her  life  or  widowhood.  Elias  is  surrendered; 
Nancy  is  substituted  for  Bobert,  who  had  been  sold;  and  rent 
is  exacted  from  the  marriage,  not  the  death  of  the  widow. 

It  is  almost  certain,  that  the  contents  of  the  report  of  the 
jury  were  not  known  to  the  plaintiff,  and  possibly  not  to  the 
defendants.  In  the  absence  of  any  admission,  that  the  plaintiff 
knew  the  contents  of  the  report,  his  being  ignorant  of  the  ex- 
tent of  his  title  must  be  ascribed  to  his  want  of  information  as 
to  this  fact,  rather  than  to  suppose  he  was  so  stupid,  as  not  to 
know  the  difference  between  an  estate  for  the  life  or  widow- 
hood of  his  wife,  and  the  absolute  estate.  But  if  it  is  to  be 
ascribed  to  both  causes,  this  ground  of  demurrer  fails. 

The  next  ground  is,  that  by  the  plaintiff^s  own  showing,  the 
instrument  signed  by  the  defendants,  purporting  to  pass  their 
interest  in  the  rest  of  the  property  to  the  plaintiff,  is  void  for 
want  of  a  seal,  and  that  no  consideration  passed  to  make  the 
transfer  of  the  two  slaves  by  the  plaintiff  to  the  defendants  valid, 
as  the  instrument,  signed  by  him,  was  not  under  seal,  and, 
therefore,  the  plaintiff  had  a  clear  remedy  at  law. 

This  objection  is  based  upon  a  misapprehension  of  the  plaint- 
iff's allegation.  There  is  no  allegation  of  a  gift,  which  wotdd 
not  be  valid  without  a  deed.  The  allegation  is,  that  the  trans- 
action was  made  to  assume  the  form  of  a  sale  and  delivery  of 
the  two  slaves  for  a  pretended  consideration;  whereas,  in  fact, 
there  was  no  consideration,  and  the  pretense  of  one  was  the 
means  used  to  effect  the  fraud  and  induce  the  plaintiff  to  deliver 
up  his  property.  This  court  has  concurrent  jurisdiction  in 
matters  of  fraud:  and  it  would  be  a  disgrace  to  any  court,  hav- 
mg  jurisdiction,  to  decline  to  exercise  it,  because  the  fraud  is 
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lo  palpable  and  gross,  that,  possibly,  redress  might  be  had  in 
some  other  court. 

The  third  ground  is,  that  the  fifty-dollar  note  is  under  the 
jurisdiction  of  this  court.  That  is  true;  but,  as  the  plaintiff 
has  alleged  an  important  equity,  he  is  at  liberty  to  add  a  small 
item,  as  it  is  connected  with,  and  tends  to  elucidate,  the  main 
subject. 

The  demurrer  must  be  oYerruled  with  costs. 

The  opinion  and  decree  will  be  sent,  together  with  the  other 
papers,  to  the  courts  of  equity  below,  to  which  the  cause  is  re- 
manded. The  cause  was  remoyed  to  this  court  under  an  act  of 
the  last  legislature.  There  is  no  express  provision  as  to  what 
is  to  be  done  in  a  case  like  this.  But  it  is  a  remedial  statute, 
and  by  a  liberal  construction,  in  connection  with  the  other 
statutes,  we  infer,  that  it  was  the  intention  of  the  legislature  to 
have  the  cases  sent  back,  to  be  further  prosecuted  in  the  court 
below. 

Ordered  accordingly. 

loNOBAKCB  OF  Law  A3  O^oum  OF  Bbubt  dt  Equitt:  See  notes  to  Trigg 
▼.  Read,  42  Am.  Dec.  467;  and  Oarwood  ▼.  Eldridge,  84  Id.  106,  where  prior 
eases  in  this  series  are  referred  to. 


Ingbam  v.  Ejbkpatbigk. 

[6  Ibkdxll's  Equitt,  468.] 

Tbust  Deed  fob  Bknefit  of  CBEDiroiis  not  Reyooable. — When  a  tmst 
deed  has  been  executed,  conveying  property  in  trust  for  the  payment  of 
debts,  and  the  trustee  has  accepted  the  same,  the  relation  of  trustee  and 
eeatud  que  tnuA  is  established  in  favor  of  creditors  assenting  (and  the 
assent  will  be  presumed  unless  the  contrary  is  shown),  and  the  trustee  caa 
not,  with  or  without  the  direction  of  the  grantor,  apply  the  fund  to  any 
other  purpose  until  the  trusts  of  the  deed  are  satisfied. 

Equttt.  One  Pittman,  being  insolTent,  conveyed  to  the  de- 
fendant by  trust  deed  all  bis  property.  The  deed  recited  certain 
debts  for  which  defendant  was  surety,  others  for  which  plaintifl 
was  surety,  and  others  for  which  one  Alexander  was  co-surety 
with  defendant,  and  that  the  deed  was  made  upon  the  following 
trust,  viz. :  that  if  Pittman  failed  to  pay  the  above  debts  in  a 
certain  time,  defendant  should  sell  so  much  of  the  property  aa 
should  be  necessary  for  that  purpose  and  pay  them,  the  residue 
of  the  property  to  be  returned  to  Pittman.  Defendant  accepted 
the  deed,  sold  all  the  property,  and  applied  all  the  proceeda 
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toward  the  debts  for  which  he  alone,  and  jointly  with  Alexander, 
was  bound.  Plaintiff  having  had  to  pay  the  debt  for  which  he 
was  surety,  filed  this  bill,  praying  an  account  of  the  trust  prop- 
erty, and  that  he  be  paid  pro  rata.  The  trust  deed  was  prepared 
by  defendant  and  executed  at  his  request,  the  debt  for  which 
plaintiff  was  security  being  inserted  at  the  request  of  Pittman, 
defendant  objecting,  until  assured  by  Pittman  that  the  property 
was  sufficient  to  pay  all  those  debts. 

No  counsel  for  the  plaintiff. 

Strange,  for  the  defendant. 

By  Court,  Buffin,  G.J.  It  is  not  deemed  material  to  notice  any 
difference  between  the  statements  of  the  defendant  and  the  wit- 
ness. There  is  but  little  doubt  that  both  of  the  parties  to  the  deed 
have  been  disappointed  in  the  result.  But,  as  the  deed  expressly 
puts  the  plaintiff  and  the  defendant  on  the  same  footing,  it  is 
clear  that,  if  it  be  binding  as  a  contract,  it  can  not  be  varied 
upon  evidence  in  the  manner  urged  by  the  defendant.*  It  is 
said,  however,  that  conveyances  of  this  kind  are  of  a  peculiar 
nature,  and  that  the  grantor  can  direct  a  different  appropriation 
of  the  effects  from  that  prescribed  in  the  instrument;  and,  in- 
deed, as  the  plaintiff  did  not  execute  the  deed,  nor  was  privy  there- 
to, that  he  can  not  claim  the  benefit  of  it.  In  Wallioyn  v.  CouUa, 
S  Meriv.  707,  there  is  a  very  short  note  of  a  decision  by  Lord 
Eldon,  on  the  authority  of  which  other  judges  have  proceeded 
to  lay  down  a  doctrine  to  the  extent  stated;  which  is  a  very 
remarkable  instance  of  important  legal  principles  being  deduced 
from  a  very  inadequate  source.  As  the  case  is  there  reported, 
two  noblemen  conveyed  land  to  trustees  upon  a  trust  for  the 
payment  of  specified  debts,  without  an  agreement  of  any  cred- 
itor, and  without  any  consideration  moving  from  any  one  of 
them.  Upon  a  bill  by  a  creditor  for  relief  under  the  deed.  Lord 
Eldon  refused  a  motion  for  an  injunction  against  a  misapplica- 
tion of  the  fund,  saying  only,  as  reported,  "  that  the  trust  being 
voluntazy,  the  court  could  not  enforce  it  against  the  duke  and 
marquis,  who  might  vary  it  as  they  pleased."  The  report  is 
very  unsatisfactory,  not  stating  the  provisions  of  the  deed  par- 
ticularly; and  the  reason  assigned  is  so  clearly  erroneous,  that 
there  can  be  little  doubt  that  it  does  not  correctly  state  that 
which  did  influence  Lord  Eldon,  whatever  it  might  be.  For, 
there  being  an  executed  conveyance  which  passed  the  legal 
estate  to  the  trustees,  it  was  altogether  immaterial  whether  the 
trusts  were  voluntary  or  not.     The  trustees  would  be  bound  to 
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perform  the  trusts,  though  Toluntaiy,  because  they  took  the 
estate  on  those  express  trusts,  and  therefore  could  neither  keep 
the  estate  nor  convey  it  to  another  ezonen^ted  of  the  trust.  It 
was  so  held  by  Lord  Thurlow  in  Colman  v.  Sorrel,  1  Yes.  jun.  50, 
and  expressly  laid  down  by  Lord  Eldon  himself,  a  few  years 
before,  in  Ellison  t.  Ellison,  6  Yes.  656.  In  distinguishing  be- 
tween  the  rights  of  different  volunteers  to  call  for  the  execution 
of  trusts  he  said,  if  one  needs  the  assistance  of  the  court  of 
equity  to  constitute  him  a  cestui  que  trust,  he  can  not  have  it  if 
the  instrument  be  voluntary,  as  upon  covenant  to  convey:  but 
if  there  be  a  legal  conveyance  effectually  made,  though  it  be 
voluntary,  the  equitable  interest  will  be  enforced.  For,  he 
adds,  where  an  actual  transfer  is  made,  that  constitutes  the  rela- 
tion of  trustee  and  cestui  que  trust,  though  without  a  good  or 
meritorious  consideration,  and  voluntary. 

The  distinction  seems  to  be  perfectly  sound.  Indeed,  it  only 
applies  a  principle,  which  was  before  familiar  at  law,  in  respect 
to  the  creation  of  uses  with  and  without  a  consideration:  it 
being  held,  as  explained  by  Mr.  Hargrave,  that  in  conveyances 
under  the  statute  of  uses,  a  consideration  is  necessary,  because 
they  are  in  truth  bargains  or  covenants,  which  will  not  raise  a 
use,  if  voluntary,  to  which  the  statute  can  transfer  the  legal 
estate;  but  that,  in  those  at  common  law,  as  a  fine  or  feoffment, 
a  consideration  is  not  necessary,  because  they  operate  by  trans- 
mutation of  possession  to  pass  the  land  itself  from  the  grantor 
without  the  interposition  of  equity,  and  the  grantee,  thus  re- 
ceiving it,  coupled  with  a  use,  must  hold  it  to  that  use  whether 
voluntary  or  not;  and  then  the  statute  would  transfer  the  pos- 
session to  the  use.  It  would  be  against  conscience  for  the 
feoffee  to  keep  the  estate  for  himself:  and  there  could  be  no  use 
resulting  to  the  grantor,  because  the  deed  disposed  of  it  to  an- 
other. Therefore  the  use  must  belong  to  him,  whoever  he  may 
be,  for  whom  it  was  declared.  The  principle  is,  that  uses  and 
trusts  annexed  to  a  perfect  conveyance  of  the  legal  estate  will 
be  sustained,  but  that  a  trust  will  not  be  raised  against  the 
owner  of  the  legal  estate  upon  an  agreement  with  him,  unless 
there  will  be  a  valuable  or  good  consideration.  Now  in  Wallwyn 
V.  Coutts,  3  Meriv.  707,  it  is  assumed,  that  the  deed  was  effectual 
at  law.  Whether  as  a  feoffment,  or  as  a  bargain  and  sale,  ex- 
pressing a  consideration  as  passing  from  the  trustees,  or  as  a 
lease  and  release,  is  not  material.  The  legal  title  was  vested  in 
the  trustees,  and  it  followed  from  the  rule  of  the  common  law 
as  to  uses,  and  from  the  consequent  doctrine  of  equity  as  to 
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trusts,  that  any  tmsts  coupled  with  the  estate  in  the  conveyance, 
or  declared  by  the  trustees,  ought  to  be  executed,  though  gra- 
tuitous: and  it  is  not  seen,  how  trusts  for  creditors,  supposing^ 
creditors,  who  are  not  parties  to  the  deed,  to  be  but  volunteers, 
cant  be  distinguished  from  trusts  for  children,  or  others  not 
founded  on  a  valuable  consideration.  It  is  most  questionable, 
therefore,  whether  the  report  correctly  attributes  that  as  a  reason 
of  Lord  Eldon's  judgment. 

That  it  is  erroneous  in  that  respect  is  the  more  probable, 
since  subsequent  judges,  who  approved  of  the  decision,  have 
undertaken  to  assign  for  it  other  and  very  different  reasons. 
It  has  been  said,  that  the  true  ground  of  the  decision  was  not 
that  a  cestui  que  ifiist,  under  a  voluntary  conveyance,  had  not 
the  right  against  the  grantor,  but  that,  in  the  view  of  the  court, 
the  relation  of  trustee  and  cestui  que  trust  never  existed  between 
the  trustee  and  creditors,  but  that  the  grantor  was  himself  the 
only  cestui  que  trust;  and  that  what  is  said  in  the  deed  about 
paying  debts  is  not  for  the  benefit  of  the  creditors,  but  the 
grantor's  own  convenience,  and  hence  he  had  a  right  subse- 
quently to  direct  the  application  of  it,  as  his  own  trust  fund: 
Oarrard  v.  Lauderdale,  3  Sim.  1,  and  S.  C.  upon  appeal,  2  Euss. 
^  M.  451;  BlU  v.  Gureton,  2  Myl.  &  E.  511.  In  the  opinion 
given  by  Sir  Lancelot  Ghadwell  in  the  former  case,  he  states  the 
provisions  of  the  deeds  in  Wallwyn  v.  Coutts,  and,  as  the  report  of 
it  in  Merivale  is  so  defective,  Mr.  Simons,  vol.  3,  p.  14,  sets  forth 
the  bill  and  the  several  deeds  particularly,  and  the  order  made 
by  Lord  Eldon.  It  appears  thereby,  that  the  estates  conveyed 
belonged  to  the  duke  of  Marlborough,  and  that,  after  reciting 
that  the  duke's  son,  the  marquis  of  Bledford,  had  granted  cer- 
tain annuities,  and  that  the  duke  was  desirious  of  relieving 
him  from  the  payment  of  them  and  also  to  make  provision  for 
his  son,  he,  the  duke,  in  consideration  of  natural  love  and  af- 
fection for  his  son,  etc.,  conveyed  to  the  trustees  in  fee  certain 
lands,  upon  trust  to  raise  money  sufficient  to  repurchase  the 
annuities  granted  by  the  son,  and  then  in  trust,  if  the  trustees- 
should  think  proper,  to  raise  any  further  sum,  which  they  might 
decree  expedient,  to  pay  debts  then  due  from  the  marquis,  that 
the  trustees  should  consider  advisable  to  be  paid:  and,  for  the 
purpose  of  raising  such  sums,  it  was  declared,  that  the  trustees 
should,  at  such  times  as  to  them  should  seem  proper,  sell  the 
lands;  and  that  they  should  in  the  mean  time  mortgage  any  part 
of  them,  and  stand  possessed  of  the  money  raised  thereby  upon 
trust  to  pay  off  the  annuities,  and  then  upon  trust,  if  the  trus* 
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tees  Bhould  think  proper,  but  not  otherwise,  and  at  the  request 
of  the  marquis,  to  pay  such  of  his  debts  as  they  should  considex 
advisable  to  be  paid,  and  upon  the  further  trust  to  pay  to  the 
duke  any  surplus  of  money  raised  in  his  life-time,  and  to  pay 
any  surplus  raised  after  his  death  to  the  marquis;  and,  subject 
thereto,  the  trustees  were  to  stand  seised  in  trust  for  the  duke 
for  his  life,  and  then  for  the  marquis  in  fee. 

By  subsequent  deeds  between  the  same  parties  and  reciting  the 
first  and  certain  acts  done  under  it,  other  trusts  were  declared. 
One  of  the  annuitants  filed  a  bill,  on  behalf  of  himself  and  the 
others,  praying  that  the  fund  should  not  be  applied  to  the  pur- 
poses of  the  substituted  trusts,  until  the  annuitants  specified  in 
the  first  deed  were  satisfied:  and  Lord  Eldon  refused  an  injunc- 
tion. But  the  one  case  came  before  that  great  chancellor,  which 
called  for  his  opinion  on  this  point,  and  therefore  it  can  not  be 
said  positively  whether  he  meant  to  confine  what  he  did  to  the 
particular  terms  of  that  deed  and  circumstances  of  that  case, 
or  proceeded  on  the  general  principle  which  has  been  since  laid 
down  on  the  authority  of  the  decision.  But  it  would  seem  from 
the  incongruity  of  such  a  principle  with  his  judgment  in  EUiaon 
V.  Ellison,  6  Yes.  656,  that  he  must  have  gone  on  the  peculiar 
facts  of  that  case.  It  is  apparent  that  the  position  rests  upon 
a  supposed  intention  of  the  grantor  to  make  a  conveyance  for 
his  own  convenience  or  pleasure,  because  not  executed  at  the 
instance  or  v^ith  the  concurrence  of  a  creditor:  and  it  was  then 
considered,  that,  the  thing  being  done  in  that  way  and  to  that 
intent,  creditors  can  not  claim  benefit  under  it  or  inteifere  with 
the  grantor's  arrangements.  Now,  it  may  be  said  upon  that 
deed,  though  with  some  scruples,  that  it  owed  its  existence  to 
an  intention  of  that  sort.  The  estate  belonged  to  the  father, 
while  the  debts  were  those  of  the  son,  and  the  father  reserved 
to  himself  a  life  estate,  subject  only  to  the  discretion  of  his 
trustees  to  raise  a  fund  by  sale  or  mortgage  for  the  payment  of 
the  debts,  when  and  if  they  thought  it  proper  and  advisable. 
It  is  manifest  then,  that  there  was  no  consideration  to  support 
the  deed  against  purchasers  from  the  father,  or  his  creditors, 
because  it  was  thought  voluntary,  in  every  sense  of  the  term. 
There  was  then  color  for  regarding  the  transaction,  as  an  appoint- 
ment by  noblemen  of  persons  to  act,  in  the  name  of  trustees, 
stewards  in  fact  and  attorneys  in  the  management  and  sale  of 
large  estates,  under  their  control,  indeed,  but  without  troubling 
the  owners  about  them,  until  they  should  choose  to  recall  the 
appointment  or  make  other  dispositions  of  the  estates,  and  in 
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fbe  coarse  of   such  management  to  pay  sudi  debts  as  the 
grantors,  or  the  tmstees,  might  prefer. 

It  is  to  be  obserred,  that  there  is  nothing  on  the  face  of  the 
deed  or  in  the  case  to  raise  a  suspicion,  that  the  debts  were  not 
perfectly  secure  to  the  creditors,  independent  of  the  deed.  The 
father  does  not  say,  he  was  desirous  of  securing  the  payment  of 
his  own  debts,  nor  even  those  of  his  son,  with  any  reference  to 
the  interest  of  the  creditors:  but,  on  the  contrary,  the  motiye 
for  the  deed  was  the  father's  desire  to  relieye  his  son  from  pay- 
ing his  debts,  to  promote  the  son's  convenience  and  happiness 
merely,  apart  from  the  claims  of  his  creditors.  Viewed  in  that 
light  and  with  an  understanding,  founded  on  experience  and 
obserration,  of  the  probable  purposes  of  persons  of  such  for- 
tune and  rank  as  the  parties  to  that  deed,  much  more  perfect 
than  can  be  formed  here,  it  is  yerj  possible,  that  Lord  Eldon 
was  correct  in  not  considering  the  deed  to  have  been  intended 
to  vest  rights  in  the  son's  creditors,  independent  of  the  con- 
tinuing pleasure  of  the  father  and  son — ^if ,  indeed,  such  was 
the  reason  that  actuated  him.  But  it  seems  impossible  to  infer 
such  an  intention,  when  an  insolyent  person,  or  one  greatly 
embarrassed,  assigns  his  estate  expressly  as  an  immediate  secu- 
rity for  i>articular  debts  or  for  his  debts  generally,  and  this  is 
the  means,  through  sales  by  the  trustees  positively  prescribed, 
of  paying  the  debts  as  far  as  the  effects  will  suffice:  for  the  in- 
ference is  greatly  against  the  express  declaration  of  the  deed. 
Such  a  grantor  plainly  makes  the  deed,  not  to  promote  his  own 
convenience,  merely  or  chiefly,  but  to  discharge  a  duty  of  con- 
ticience  by  making  a  positive  provision  for  the  payment  of  his 
debts  in  convenient  time,  as  far  as  he  is  able:  and  it  can  not  be 
presumed,  that  he  did  not,  from  the  beginning,  intend  a  benefit 
to  the  creditors.  To  what  end  shall  a  debtor  retain  a  subse- 
quent control  over  the  property?  To  allow  him  to  have  it,  by 
virtue  of  a  doctrine  of  equity,  is  substantially  to  insert  in  the 
deed  a  general  power  of  revocation  and  appointment:  the  effect 
of  which  would  be  to  render  it  void  against  other  creditors:  Tar* 
back  V.  Marbury^  2  Vem.  510;  Cannon  v.  Peebles,  4  Ired.  L.  207. 
As  an  insolvent  can  not  honestly  revoke  a  security,  which  he 
has  once  provided  for  his  creditors,  an  intention  to  do  so,  or  to 
reserve  a  power  to  do  so,  is  not  to  be  imputed  to  him,  as  a  rea- 
son for  construing  his  deed  in  opposition  to  its  words  and  his 
duty.  There  seems,  indeed,  to  be  no  more  reason,  why  his 
deed,  when  duly  executed  to  i)ass  the  legal  estate,  should  not 
be  as  obligatoxy  on  him  and  inure  to  the  behalf  of  the  creditors 
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as  much,  as  a  devise  in  trust  for  creditors  is  binding  on  hia 
heir  or  devisee.     It  is  true,  the  devise  is  a  bounty. 

But  we  have  abreadj  seen,  that  when  the  deed  is  effectual  to 
vest  the  estate  in  the  trustee,  a  gratuitous  trust  is  valid.  But  a 
devise  for  payment  of  debts  is  not  received  simply  as  a  bouniy: 
for  if  debts  and  legacies  be  both  charged  on  the  estate,  undoubt- 
edly the  creditors  are  to  be  satisfied  first,  because  in  their  nature 
they  are  of  higher  obligation,  and  it  is  considered  that  the  tes- 
tator, in  providing  for  them,  was  but  performing  an  act  of  hon- 
esty. Admit  then,  that  the  creditors,  when  entering  into  no 
covenant,  and  not  privy  to  the  execution  of  the  deed,  are  volun- 
teers: yet  they  may  stand  upon  the  words  of  the  instrument,  and 
upon  the  honesty  of  the  trust  in  their  favor,  as  against  the  debtor 
and  trustee,  and  upon  its  honesty  and  priority  as  against  credit- 
ors provided  for  in  a  subsequent  deed.  Accordingly,  there  are 
cases  in  England,  in  which  such  trusts  were  executed  at  the  in- 
stance of  the  creditors.  In  Langton  v.  li'acy,  2  Ch.  B.  30,  the 
trust  was  for  payment  of  debts  generally,  naming  no  creditor,  and 
the  deed  made  voluntarily.  It  was  argued,  that  for  these  rea- 
sons it  was  revocable  by  the  grantor:  but  Lord  Keeper  Bridgman, 
assisted  by  the  judges,  held  clearly,  that  the  debts  were  a  just 
and  honest  consideration,  and  the  creditors  might,  as  cestuis  que 
trust,  compel  the  execution.  In  Leech  v.  Leech,  Gh.  Cas.  249,  it 
was  held  again,  first,  that  a  trust  created  by  deed  is  supported 
by  that  consideration,  and,  secondly,  that  a  trust  for  payment  of 
debts  generally  is  good  against  the  heir,  though  no  creditor  be 
a  party  to  the  deed.  This  last  consideration,  that  is,  the  opera- 
tion of  such  a  deed  after  the  death  of  the  maker,  is  very  mate- 
rial in  determining  its  proper  construction  from  the  beginning: 
for  it  can  hardly  be  supposed  that  the  grantor  intended,  that  hjs 
heir  might  frustrate  his  settlement,  and  yet,  if  the  power  of  rev- 
ocation be  impliedly  in  the  ancestor,  it  must  extend  to  the  heir. 
There  is  also  the  still  later  case  of  Small  v.  Oudley,  2  P.  Wms. 
427,  when  an  assignment  by  an  insolvent  to  a  creditor  to  secure 
his  debt  was  held  good  against  assignees  in  bankruptcy,  although 
the  deed  was  made  without  the  privity  of  the  creditor.  There  are, 
moreover,  many  instances,  in  which  assignments  for  payment  of 
debts  have  been  sustained  against  purchasers  and  other  credit- 
ors, as  founded  on  a  valuable  consideration,  and  therefore,  not 
fraudulent,  though  the  secured  creditors  were  not  privy  to  the 
deed:  Stephenson  v.  Hay  ward,  Free.  Ch.  310;  Marhury  v.  Brooks^ 
7  Wheat.  556. 

Now,  that  can  not  be,  if  the  creditors  can  not  enforce  the 
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trust,  but  it  is  with  the  debtor  to  allow  or  forbid  its  execution: 
for  it  wotdd  be  strange,  indeed,  if  a  creditor  could  not  bring  an 
estate  to  sale  under  his  execution,  which  the  defendant  in  the 
execution  could  control  through  his  trustee:  especially,  since 
the  statutes  authorizing  executions  to  be  done  on  trusts.  It 
may  be  a  circumstance,  on  which  a  judgment  creditor  may  the 
more  readily  impeach  an  assignment  as  fraudulent,  when  it  is 
made  of  the  debtor's  own  accord  and  without  the  knowledge  of 
the  creditors,  whom  it  purports  to  secure.  But  that  does  not 
concern  the  question  between  those  creditors  and  the  grantor 
and  trustee.  As  between  them,  the  terms  of  the  deed  being 
plain,  its  purpose,  as  a  security  for  a  true  debt,  being  perfectly 
just,  and  the  efficacy  of  the  deed,  as  a  security  for  the  debt, 
being  indispensable  to  its  honesty  and  validity  to  any  pur- 
pose, the  equity  and  necessity  of  holding  the  trust  for  the 
creditors  obligatoiy,  seem  to  be  almost  above  question:  and 
one  is  led  almost  irresistibly  to  think  that  Lord  Eldon  meant 
to  confine  himself,  in  WaUwyn  y.  CouUSy  3  Merv.  707,  to  the 
particular  circumstances  of  that  case,  and  not  to  lay  down  a 
general  proposition,  that,  unless  the  creditors  are  privy  to  a 
oonveyance  upon  trust  to  pay  debts,  they  are  but  volunteers, 
and  for  that  reason  they  can  not  as  cestuis  que  trust  enforce  the 
trust.  It  must  be  admitted,  however,  that,  whether  he  intended 
to  be  so  understood  or  not,  there  have  been  so  many  other 
cases,  professing  to  go  on  his  authority,  in  which  the  judges 
have  laid  that  down  as  a  general  principle,  that  probably  it  is 
to  be  considered  now  the  settled  rule  in  England. 

But,  whatever  the  courts  in  that  country  may  think  themselves 
bound  to  hold  on  this  point,  it  is  certain,  as  was  said  in  Walker 
V.  CrowdeTy  2  Ired.  Eq.  478,  that  the  doctrine  deduced  from 
the  note  of  WaXLwyn  v.  CovMs  has  not  been  adopted  in  this 
state,  nor,  is  it  believed,  in  this  country.  No  instance  has  been 
found  of  even  an  intimation  that  a  creditor,  provided  for,  is  not 
entitled  to  insist,  as  against  all  persons,  on  the  full  benefit  of 
the  trust  as  expressed  in  the  deed.  In  the  circumstances  of  this 
country,  and  regard  being  had  to  the  pecuniary  condition  and 
general  purposes  of  those  who  make  assignments  for  creditors, 
it  is  plain  that  the  principle  is  most  applicable  here  on  which 
the  older  English  cases  proceeded.  It  has  been  considered 
among  us,  when  the  grantor  says  in  the  deed  that  he  makes  it 
for  the  purpose  of  securing  and  paying  his  debts,  that  he  in  fact 
intends  the  debts  to  be  thereby  secured  and  paid.  There  have, 
accordingly,  been  many  instances  in  which  such  trusts  have  been 
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executed  at  the  instance  of  creditors,  and  the  deeds  upheld  alsoi, 
as  Talid  conveyances,  against  third  persons,  upon  the  groond  ct 
the  obligation  created  thereby  on  the  tmstee  to  satisfy  the  debta 
out  of  the  trust  property. 

In  Niooll  T.  Mwmfordy  4  Johns.  Ch.  522,  Chancellor  Kent  laid 
it  down  that,  if  an  assignment  be  to  trustees  for  the  payment 
of  debts,  and  the  legal  estate  vests  in  the  trustees,  cfaanoezy 
will  compel  the  execution  of  the  trusts  for  the  benefit  of  tlw 
creditors,  though  they  be  not  parties,  nor  at  the  time  assenting 
to  the  conveyance.  He  had  before  held  to  the  same  purpose  in 
Shepherd  v.  MsBvers^  1  Id.  186  [8  Am.  Dec.  561],  and  Moses  v. 
MurgaLnyydy  1  Id.  129  [7  Am.  Dec.  478].  In  the  ease  of  JSobey 
V.  Whitney,  4  Mason,  206,  Mr.  Justice  Story  stated  the  doctrine 
thus:  As  to  trusts  created  for  the  benefit  of  creditors,  and  to 
which  they  are  not,  technically  speaking,  parties,  they  are  un- 
questionably valid,  if  the  deed  be  made  bona  fide  and  pass  the 
legal  estate  to  the  trustees;  for  it  can  be  no  question  whether  it 
is  for  a  valuable  consideration  or  not,  because  the  debts  due  to 
the  creditors  constitute  a  valuable  consideration  in  the  highest 
isense,  and  the  obligation  of  the  trustee  to  perform  the  tmst» 
according  to  the  provisions  of  the  deed,  is  a  sufficaent  consider- 
ation as  far  as  he  is  concerned.  Similar  views  were  talcen  of 
this  matter,  as  supporting  against  an  attachment  an  assignment, 
voluntarily  made  by  a  debtor  to  a  trustee  of  his  own  selection, 
in  trust  for  creditors  without  their  priviiy,  by  Chief  Justioa 
Marshall  in  Marbury  v.  Brooks,  7  Wheat.  556,  and  yet  more 
fully  in  the  same  case,  when  it  came  before  the  supr^ne  court 
a  second  time:  Brooks  v.  Marbury,  11  Id.  78.  He  said,  that 
deeds  of  trust  are  often  made  for  the  benefit  of  persons  who 
axe  absent,  and  even  for  those  not  in  being.  Whether  they  be 
for  the  payment  of  money,  or  for  any  other  purpose,  no  expres- 
sion of  the  assent  of  the  persons  for  whose  benefit  they  were 
made,  has  ever  been  required  as  a  preliminary  to  the  vesting  of 
the  legal  estate;  and  such  trusts  have  always  been  executed  on 
the  idea  that  the  deed  was  complete  when  executed  by  the 
parties  to  it.  He  then  proceeds  to  consider  how  the  creditors, 
not  being  privy  to  the  execution,  may  be  evidence  of  fraud,  and 
how  that  presumption  may  be  repelled.  But  if  bona  fide,  the 
deed  is  obligatory  throughout.  In  each  of  the  cases  at  law,  it 
is  evidentiy  assumed  that  the  creditor  could,  as  cestui  que  trtjui, 
enforce  the  trust  according  to  the  terms  of  the  deed;  and  neither 
of  those  distinguished  judges  conceived  it  competent  to  the 
debtor  and  trustee  to  defeat  the  trust  to  any  extent.    In  truth 
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thej  plainly  hold  the  contraiy,  sinoe  they  pat  the  TaHdity  of  tha 
deed,  in  point  of  bona  or  mala  fides  and  of  the  Bufficiancy  of  tha 
consideration,  upon  the  ground  that  by  its  execution  Uie  deed 
became  complete  and  secured  a  b^iefit  to  the  creditors. 

In  the  cases  in  New  York  the  trusts  were  actually  enforced  in 
chancery  at  the  suit  of  the  creditors.  There  are  other  most 
respectable  adjudications  in  equity  to  the  same  purpose.  In 
Ward  Y.  LewiSy  4  Pick.  518,  an  insolyent  debtor  made  an  as- 
signment to  trustees  to  pay  debts  in  a  certain  order,  which  the 
trustees  accepted.  Afterwards  the  debtor  and  some  of  the  cred- 
itors compounded  upon  other  terms,  and  the  trustees  applied 
the  effects  according  to  the  new  agreement.  Yet  it  was  held 
that  a  creditor  secured  in  the  first  deed,  though  not  privy  to  its 
execution,  had  a  right  to  affirm  the  trusts;  and  he  had  a  decree 
for  his  debt  against  the  trustee,  who  had  received  and  misap- 
plied  the  fund.  Two  years  afterwards,  under  circumstances  not 
at  all  favorable  to  the  creditor,  and  althon^  WaUmyn  t.  C&uiU 
was  cited,  the  court  gave  a  second  decision  to  the  same  effect  in 
a  suit  upon  the  same  instrument:  New  England  Bank  v.  LeuyiSf 
8  Id.  118.  In  this  state  no  question  has  been  made  on  the 
point  before  the  present  case,  as  far  as  recollected;  and  there 
have  been  but  few  occasions  on  which  an  observation  has  been 
made  concerning  it.  In  Walker  v.  Crowder,  2  Ired.  Eq.  478, 
the  remark  was  made,  which  has  been  already  quoted;  and  in 
Moore  t.  GoUinSy  8  Dev.  L.  126,  where  was  a  single  creditor 
privy  to  the  deed  out  of  many  secured  in  it,  Judge  Hall  said, 
the  creditors  secured  had  a  rig^t  to  be  paid  their  debts,  and  for 
that  reason  that  the  deed  of  trust,  made  to  effect  that  end,  was 
not  fraudulent. 

Upon  the  whole,  therefore,  the  court  holds,  upon  the  intrinsio 
soundness  of  the  principle,  the  prevalent  impression  in  the  pro- 
fession, and  the  course  of  the  adjudications  in  the  United  States, 
that  the  relation  of  trustee  and  ce^ui  que  trud  is  constituted 
by  the  execution  of  such  a  deed  in  favor  of  a  creditor  assenting 
at  the  time  or  in  a  reasonable  time  afterwards,  and,  indeed,  that 
such  assent  is  to  be  presumed,  unless  the  contrary  be  shown. 
Consequently  the  trustee  can  not,  with  or  without  the  direction 
of  the  grantor,  apply  the  fund  to  any  other  purpose,  until  the 
trusts  of  the  deed  are  satisfied;  and  therefore  the  plaintiff  ii 
entitled  to  the  account,  and  to  have  his  prox>ortion  of  the  fond, 
if  there  be  not  enough  to  pay  him  in  full. 

Deeree  aocxxrdingly. 
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Revocation  of  Absionvsnts  Madb  vob  Bkkirt  ow  Cbbditobs:  See  note 
to  OaJdey  ▼.  Hil>bard,  44  Am.  Dec.  426-428,  where  the  subject  ia  diBcnaeed, 
and  the  principal  case  cited. 

Thb  fbincipal  0A8X  IS  CITED  AKD  AF7BOYXD  in  the  foUowing  caiee:  SmUk 
▼.  Turrentiney  Sired.  Eq.  191;  BaggarlpY,  OoiCfter, 2  Jonee Eq. 82;  SUmptom 
▼.  Fries,  Id.  160;  Potts  v.  Blaekwea,  4  Id.  67;  Wiswatt  ▼.  Potti,  6  Id.  189; 
DkBon  ▼.  Pace,  63  N.  C.  605;  ^o^on  ▼.  Stn^hom,  65  Id.  285. 


GbIFFIB  V.  YOXJNOBB. 

£6  Ta«iwrr.T.'s  Xquitt,  620.] 

Bquitt  wixx  not  Cohfxl  an  Infakt  to  Execute  ▲  CcmrBAor  for  sale  of 
his  land,  where  the  contract  was  procured  from  him  by  ficand;  neither 
will  it  require  him  to  make  compensation  if  he  was  not  guilty  of  any 
fraud. 

Equett.    The  opinion  states  the  case. 
Oraham,  for  the  plaintiff. 
No  counsel  for  the  defendant. 

By  Court,  Nash,  J.  The  case  is  before  us  upon  an  ajypeal 
from  an  interlocutory  order  of  the  court  below,  dissolying  the 
injunction  heretofore  granted.  The  plaintiff  requests  the  court 
not  to  suffer  the  defendant  to  avail  himself  of  the  protection 
which  the  law  throws  around  him,  because  of  a  fraud,  it  is 
alleged,  perpetrated  by  him  and  his  father,  Bichard  Younger, 
upon  his  intestate,  «Tohn  Griffis.  It  is  impossible  to  read  the. 
plaintiff's  bill  and  not  be  satisfied  that  there  is  no  foundation 
for  this  charge.  Bichard  Younger,  the  father,  was  indebted  to 
John  Griffis,  the  intestate,  by  note,  and  the  defendant,  a  minor 
of  eighteen  years  of  age,  lived  with  him  and  constituted  a  part 
of  his  family.  In  the  month  of  July,  1850,  a  notice  was  pub- 
lished by  the  father  in  the  public  papers  that  **  he  had  set  his  son 
at  perfect  liberty  to  transact  his  own  business,  make  his  own 
contracts,  pay  his  own  debts,  manage  his  own  farm,  and  claim 
the  products  from  said  farm,  as  if  he  had  arrived  at  full  age." 
In  two  months  thereafter,  to  wit,  in  the  succeeding  September, 
John  Griffis  purchased  from  this  liberated  boy  the  tract  of  land  in 
question.  The  bill  nowhere  charges  that  John  Griffis  believed, 
from  the  published  notice,  that  thereby  the  defendant  was  in- 
vested with  power  to  make  a  valid  conveyance  of  his  land.  He 
must  have  known  it  could  have  no  such  effect.  But  again,  the 
bill  states  that  the  consideration  given  for  the  land  was  four 
hundred  dollars,  which  was  paid  "in  a  wagon  and  horse,  and 
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cash  to  the  amount  of  one  hundred  and  fiffy  dollars,  and  the 
residue  by  the  transfer  of  a  note  or  bond  held  by  John  Griffis 
on  the  said  Bichard  Younger/'  What  was  the  estimated  or 
real  value  of  the  wagon  and  horse,  or  the  amount  of  the  note 
or  bond,  we  are  not  told;  but  we  are  assured  **  that  the  sale  was 
highly  beneficial  to  the  defendant,  as  it  enabled  him  to  remove 
to  the  state  of  Missouri,  and  cany  with  him  his  father  and  fam- 
ily." The  veil  attempted  to  bo  thrown  over  the  transaction  is 
too  slight  to  mislead  any  one.  If  a  fraud  was  perpetrated,  it 
does  not  lie  at  the  door  of  the  defendant,  and  it  is  a  matter  of 
surprise  that  the  defendant  should  have  been  enjoined  from 
asserting  his  legal  right  in  disposing  of  his  land.  If  any  doubt 
could  be  entertained  as  to  the  true  character  of  the  transaction, 
it  is  removed  by  the  answer.  It  states  that,  at  the  time  the  cir- 
cumstances occurred,  Bichard  W.  Younger,  the  father  of  the 
defendant,  was  entirely  insolvent,  and  indebted  by  note  to 
John  Griffis,  who  was  his  nephew,  in  the  sum  of  two  hundred 
and  thirty  dollars,  and  the  defendant  being  the  owner  of  the 
tract  of  land  in  controversy,  the  plan  was  formed  between  his 
father  and  John  Griffis  to  make  the  land  pay  the  note  and  fur- 
nish the  means  of  transporting  the  family  to  the  state  of  Mis- 
souri; that  the  defendant  was  under  sixteen  years  of  age  at  that 
time,  and  never  received  any  part  of  the  price  of  the  land  but 
his  portion  of  his  traveling  expenses;  and  that  the  money  ad- 
vanced by  Griffis  was  seventy-five  dollars.  Here,  then,  is  the 
case  of  a  boy,  not  quite  sixteen,  induced  by  a  needy  father  to 
sell  his  land,  his  only  patrimony,  to  pay  a  debt  for  which  he 
was  in  no  way  bound,  and  the  bill  alleges  it  was  highly  bene- 
ficial to  him.  We  can  not  perceive  how.  If  the  whole  transac- 
tion was  not  a  fraud  upon  the  defendant,  it  was  an  unprincipled 
advantage  taken  of  his  youth  and  ignorance,  and  can  receive 
no  countenance  or  protection  in  a  court  of  equity. 

The  bill  prays  that  the  defendant  shall  be  enjoined  from  sell- 
ing the  land,  and  that  it,  the  land,  may  be  held  by  a  decree  of 
this  court  liable  to  pay  to  the  plaintiff  what  his  intestate  paid 
for  it.  In  addition  to  the  reasons  assigned  in  the  bill,  why  the 
prayer  should  bo  granted,  it  has  been  urged  upon  us  in  the 
argument,  that  the  injunction  ought  not  to  be  dissolved,  be- 
cause the  defendant  has  not  offered  to  repay  the  money,  nor  to 
return  the  property  given  by  John  Griffis,  nor  to  compensate 
the  plaintiff  for  the  improvements  put  upon  the  land.  No  one 
of  these  things  was  he  bound  to  do.  The  bill  does  not  allege 
that  any  portion  of  the  price  of  the  land  was  ever  received  by 
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ihe  dftfandant— 'the  allegation  is  general  that  it  was  paid,  bat  ta 
whom  it  does  not  state — and  the  defendant  expressly  denies 
he  had  ever  reoeiyed  anything  bnt  his  portion  of  the  traveling 
expenses,  and  that  doubtless  from  his  father.  As  to  the  im- 
provements, the  bill  alleges  that  John  Griffis  sold  the  land  to 
Faaoett  and  Rogers,  witii  wananiyy  who  made  valuable  im- 
provements, after  the  premises  were  recovered  from  them  by 
the  defendant;  Mr.  Griffis  had  paid  them  their  purchase  money 
with  interest  on  it.  If,  then,  the  improvements  had  been  put 
upon  the  land,  the  question  of  compensation  can  not  arise  be- 
tween these  parties. 

We  have  examined  the  authorities  cited  in  the  argument  hy 
the  plaintiff's  counsel,  and  while  we  do  not  question  their 
soundness,  we  do  not  consider  them  as  applicable  to  this  case. 
Chancellor  Kent,  in  treating  of  the  contracts  of  infants,  lays  down 
the  general  proposition,  that  an  infant  is  not  to  be  protected  in  his 
fraudulent  acts,  and  he  refers  to  the  case  of  Badger  v.  Phirmey, 
15  Mass.  643  [8  Am.  Dec.  105],  cited  at  the  har.  The  only  ques- 
tion was  whether  the  administrator  of  the  infant  could  avoid 
his  contract,  he  having  died  without  so  doing.  The  case  of 
Clarke  v.  Cobleyy  2  Cox,  173,  is  more  in  point,  but  is  still  no  au- 
thority in  this  case,  for  the  purpose  for  which  it  was  used.  The 
defendant's  wife,  while  sole,  had  executed  to  the  plaintiff  two 
notes.  Upon  the  marriage  the  defendant  took  them  up,  giving 
his  own  individual  bond  for  the  amount.  Being  sued,  he 
pleaded  his  infancy,  which  was  allowed  him.  Thereupon  the 
bill  was  filed,  and  the  prayer  was  that  the  defendant  should  be 
decreed  to  pay  the  amount  of  the  bond  or  return  the  notes,  and 
the  court  decreed  the  return  of  the  notes  upon  the  ground  ol 
fraud  practiced  upon  the  plaintiff.  We  have  already  said  we  do 
not  consider  the  defendant  as  having  been  guilty  of  any  fraud, 
and  that  he  had  not  received  from  John  Griffis  any  part  of  the 
price  of  the  land.  The  horse  and  wagon  and  money  were  in  the 
possession  of  the  father,  and  the  note,  as  far  as  disclosed  by  the 
bill,  was  so  likewise,  and  the  debtor  died  insolvent  soon  after  he 
reached  Missouri.  We  do  not  consider  the  difficulties,  to  which 
the  plaintiff  alleges  he  will  be  exposed  in  making  a  recovery 
against  the  defendant,  if  the  injunction  shall  be  dissolved,  as 
any  reason  why  it  should  be  continued.  They  are  difficulties  into 
which  John  Griffis  entered  with  his  eyes  open;  he  voluntarily 
encountered  them.    The  plaintiff  has  no  claim  to  the  relief  he 


The  interlocutory  order  of  the  court  below,  retaining  the  in* 
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junotion  to  fhe  final  hearing,  is  exxoneons  and  mnat  be  reveiBedp 
and  the  injunction  diseolyed  with  ooste.  The  plaintiff  must  paj 
the  ooBts  of  this  court 

This  opinion  will  be  certified  to  the  court  of  equity  of  Ala- 
mance county. 

Ordered  accordingly. 


OASES 

IK  THS 


SUPREME  COURT 


ov 
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CUMFSTON  V.   LaMBEBT. 

[18  Ohio,  81.] 
AaSUMXKTB  TO  FSBTOBH,  OB  IXVEXOSfm  FOR  THS  PntVOBMAllOI  0^  SOlftW' 

fal  acts,  are  void. 

BlOHT  TO  COIITBIBUTION  DOBS  NOT  £X18T  BBTWXDr  JOZHT  TBIBPAflBKBI. 

AfiBusMERT  BT  A  JusTiGB  OV  THB  Pbaob  to  indflouiify  ooe  whom  he  warn,' 
mooa  to  aosist  him  in  making  an  airest  oaa  not  be  recoTwed  on,  If  mob 

arrest  was  nnlawfuL 

Assumpsit.  The  defendant  was  a  justice  of  the  peace,  and  as 
such,  had  called  upon  the  plaintiff  to  assist  him  in  arresting  one 
William  Baror,  and  promised  to  indemnify  him  for  so  doing. 
The  arrest  was  afterwards  held  to  be  unlawful,  and  judgment 
was  recoyered  against  the  plaintiff  therefor,  which  he  paid. 
This  action  was  brought  to  recoyer  on  the  contract  of  indemnify. 
The  defendant  demurred  to  the  declaration,  and  his  demurrer 
was  sustained.    The  further  facts  appear  in  the  opinion. 

J.  F.  Wheeler^  for  the  plaintiff  in  error. 

Simeon  Nash^  for  the  defendant. 

By  Court,  Oaldwbll,  J.  The  simple  question,  arising  on  this 
record,  is  whether  a  promise  of  indemnify  of  this  kind  is  valid. 

The  general  rule  on  the  subject  is,  that  agreements  to  perf  orm» 
or  indemnify  for  the  performance  of,  unlawful  acts  are  void. 
Another  rule,  of  a  kindred  character,  is,  that  there  can  be  no 
contribution  between  wrong-doers. 

There  are,  however,  exceptions  to  these  rules,  where  a  con- 
tract of  indemnity  has  been  held  good,  notwithstanding  the 

443 
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act  done,  which  formed  the  oonsideiation,  was  illegal,  and  the 
person  doing  it  liable  to  the  party  injured,  on  the  ground  that 
the  parly  doing  the  act  did  not  know  of  its  illegality,  and 
might  reasonably  have  believed  it  to  be  legal. 

It  is  contended  by  the  plaintiff's  counsel  that  this  case  comes 
within  the  exception,  and  we  have  been  referred  to  a  number  of 
cases  which  are  said  to  be  analogous  to  the  present;  where  the 
contract  for  indemnity  was  held  to  bo  valid.  We  think,  how- 
ever, that  none  of  the  cases  referred  to  are  similar  to  the  present 
one. 

The  case  of  Coventry  v.  Barton,  17  Johns.  144  [8  Am.  Deo. 
876],  is  relied  on.  That  was  a  case  where  the  person  indemni- 
fied was  called  on  by  the  overseer  to  work  on  the  highway,  and 
ordered  to  remove  a  gate  that  stood  across  the  road,  and  a  prom- 
ise of  indemnity  was  given  him  by  the  overseer.  On  a  recovery 
against  him  in  trespass,  he  was  permitted  to  recover  on  his  con- 
tract for  indemnity  against  the  overseer.  That  case  differs  from 
the  present  one  in  this,  that  it  was  a  trespass  to  property, 
whereas  this  was  a  direct  assault  on  the  person;  that  was  a  case 
where  the  person  committing  it,  at  the  time  was  engaged  in 
doing  (what  he  was  told  to  do,  to  wit),  work  on  the  roads,  under 
the  direction  of  the  overseer,  who  was  supposed  to  know  what 
was  to  be  done,  and  who,  for  the  time  being,  had  the  right  to 
control  his  labor.  The  same  may  be  said  of  the  most  of  the 
cases  cited.  They  are  cases  of  trespass  to  real  property,  where 
the  person  committing  the  trespass,  and  receiving  the  indemnity, 
was  engaged  in  his  usual  occupation  under  the  direction  of  the 
person  who  indemiiified  him.  The  case  of  Fletcher  v.  Harcot^ 
Hut.  55;  S.  C,  reported  subnom.  BaUerset^s  Case,  Win.  48,  how- 
ever, is  said  by  counsel  to  be  strictly  analogous  to  the  present. 
That  was  the  case  of  an  innkeeper  who  kept  in  his  inn  during 
the  night,  a  prisoner  who  was  brought  to  his  house  by  the  sheriff, 
who  had  arrested  him  on  a  commission  of  rebellion,  the  sheriff 
paromising  to  indemnify  him.  On  a  recovery  had  by  the  prisoner 
against  the  innkeeper  for  false  imprisonment,  it  was  held  that  he 
could  recover  against  the  sheriff  on  his  promise  of  indemnity. 
Although  a  false  imprisonment  may  be  supposed  to  contain  an 
assault  on  the  person,  it  does  not  necessarily  imply  the  use  of 
actual  force.  In  this  case  the  innkeeper  did  not  assist  in  the 
first  instance  in  depriving  the  prisoner  of  his  liberty — he  had 
nothing  to  do  vrith  the  arrest,  but  in  the  course  of  his  business 
a  prisoner  is  brought  to  his  house.  His  business  compels  him 
to  keep  such  persons  as  stop  at  his  house;  it  is  his  duty  to  keep 
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prisonerB  as  well  as  others,  who  must  have  some  place  to  lodge, 
and  who  have  to  receive  the  necessaries  of  life  in  their  tzannt 
from  one  point  to  another.  Humanity,  if  nothing  else,  would 
require  the  innkeeper  to  receiye  him. 

We  have  seen  no  case  where  it  has  been  held  that  a  contract 
to  deprive  a  person  of  his  liberty,  in  the  first  instance,  or  to 
commit  an  actual  assault  on  the  person,  where  such  arrest  or 
assault  was  illegal,  has  been  held  to  be  binding.  We  do  not 
suppose  that  such  case  comes  within  the  rule,  except  in  cases 
where  the  person  committing  the  arrest  is  an  officer  whose  duty 
it  is,  in  a  proper  case,  to  arrest  persons,  and  who  acts  by  some 
supposed  legal  authority. 

We  do  not  think  that  the  fact  that  the  plaintiff  in  this  case 
acted  under  the  direction  of  a  justice  will  at  all  avail  him  for  do- 
ing an  illegal  act.  Most  of  the  tyranny  and  cruelty  that  has  been 
practiced  in  the  world  over  the  persons  and  properly  of  men,  has 
been  done  under  some  kind  of  official  sanction.  I  could  much 
sooner  sympathize  with  a  person  that  had  committed  an  illegal 
act  on  his  own  responsibility,  than  with  one  who  did  it  because 
he  had  the  backing  or  countenance  of  official  power.  If  a  person 
(as  the  plaintiff  in  this  case  did)  commits  an  assault  on  another, 
either  for  the  purpose  of  depriving  him  of  his  liberty,  or  to  hold 
him  in  custody  after  he  has  been  taken  prisoner,  he  should  be 
satisfied  that  such  interference  is  legal,  otherwise  he  should 
heed  the  consequences. 

We  think  that  this  contract  of  indemnity  comes  under  the 
general  rule  that  a  contract  to  do  an  illegal  act  is  void;  and 
therefore  affirm  the  judgment  of  the  supreme  court. 

SpALDmo,  J.,  delivered  a  dissenting  opinion. 

AOBXKMXNT    FOR    iKDXMiriTT,  WHSK   YoiD    BE0AU8X    AOT    iNDSKNiniD 

AOAmsT  IS  Illboal:  See  this  subject  discussed  at  length  in  note  to  Ives  v. 
JoTUs,  40  Am.  Deo.  425,  where  the  prior  cases  in  this  series  are  collected. 
Agreement  to  indemnify  another  for  the  commission  of  a  trespass  is  not  void, 
where  the  act  is  not,  at  the  date  of  the  agreement,  known  to  be  a  trespasM 
Marey  v.  Orauifard,  41  Id.  168. 


Laughun  V.  State. 

[18  0hio»W.] 
DlGLA&ATIONB  OF  THE  IkJUBKD  FbMALE  IN  JL  PBOSECUTION  VOB  BaPB,  nuuls 

immediately  after  the  offense  was  committed,  are  admissible  in  eyidenos 
for  the  purpose  of  corroboration,  but  not  as  substantive  testimony,  to 
prove  the  commission  of  the  offense. 
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TzsnuoKT  OF  ▲  WiTMSss  Who  sas  Bbkainsd  in  thb  Coubt-booh  after 
an  order  directing  all  witneases  to  withdraw  from  the  room  may  be  re- 
ceived at  the  discretion  of  the  trial  judge. 

Bape.  The  prisoner  was  conyicted.  The  errors  assigned  by 
the  bill  of  exceptions  consisted  in  the  admission  in  evidence  of 
the  declarations  of  the  injured  woman,  made  immediately  after 
the  commission  of  the  offense,  and  the  admission  of  the  testi- 
mony of  Robert  Johnson,  the  father  of  the  prosecuting  witness, 
who  had  remained  in  the  court-room,  and  heard  the  testimony 
of  the  other  witnesses,  after  an  order  of  the  court  directing  all 
witnesses  to  withdraw  from  the  room.  The  further  facts  i^pear 
in  the  opinion. 

UmbslCBtter,  Stanton^  and  WaUace,  and  WUHam  D,  Ewing^  for 
the  plaintiff  in  error. 

Henry  Stanbery^  aUomey  general^  and  John  Clark,  prosectiHng 
attorney,  for  the  defendant. 

By  Court,  Caldwell,  J.  The  first  question  raised  was  de- 
cided by  this  court  in  the  case  of  Harrison  Johmon  y.  The  State 
of  Ohio,  17  Ohio,  693. 

The  court  in  that  case  decided  that  the  declarations  of  the 
injured  female,  made  immediately  after  the  offense  was  commit- 
ted, may  be  given  in  evidence,  to  sustain  the  testimony  given 
in  court,  but  not  as  substantive  testimony,  to  prove  the  com- 
mission  of  the  offense.  And  for  this  pui-pose  of  corroboration 
alone,  we  imderstand  from  the  record,  the  evidence  in  the  case 
no'w  before  us  was  received;  and  that  it  related  only  to  such 
declarations  as  were  made  immediately  after  the  commission  of 
the  alleged  offense. 

But  the  most  important  question  arising  in  the  case,  and  the 
only  one  that  the  counsel  for  the  accused  have  relied  on  in  argu- 
ment, arises  on  the  admission  of  Bobert  Johnson,  the  father  of 
the  girl,  as  a  witness. 

This  is  a  question  of  no  little  delicacy.  It  relates,  exclu- 
sively, to  the  fairness  of  proceeding  on  the  trial.  Much  may 
be  said  on  both  sides  of  the  case,  and  on  the  part  of  the  accused 
in  this  case,  many  considerations  meriting  a  careful  examination 
have  been  presented.  On  the  one  side,  where  the  order  of  the 
court  has  been  made  for  the  witnesses  to  retire,  and  be  ex- 
amined out  of  the  hearing  of  each  other,  if  a  witness  remains 
in  violation  of  the  order,  it  furnishes  strong  ground  of  sus- 
picion that  the  witness  is  not  fairly  disposed  in  the  cause,  and 
that  he  wishes  to  avail  himRelf  of  the  testimony  of  the  other 
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witnesses,  in  order  to  make  his  statements  as  potent  as  possible 
by  making  them  correspond  with  .theirs. 

Where,  too,  a  party  in  interest  in  the  cause,  after  the  order 
has  been  made,  diould  procure  his  witnesses  to  be  present,  in 
violation  of  such  order,  it  is  equally  suspicious  that  he  intends 
a  similar  degree  of  wrong  and  unfairness.  On  the  other  hand, 
when  we  consider  the  little  control  that  a  party  can  have  over 
his  witnesses;  the  little  attention  he  likely  to  be  able  to  give  to 
their  movements;  the  crowds  and  the  confusion  that  generally 
exist  during  exciting  trials,  rendering  it  impossible  to  note  who 
are  present;  the  questions  that  may  arise  on  the  trial,  that  could 
not  be  anticipated,  and  which  may  require  by-standers  to  be 
called  in  as  vritnesses,  who  have  been  present  and  heard  the 
other  witnesses  testify — these  and  other  considerations  which 
might  be  presented,  render  it  difficult,  and  we  think  impossible, 
to  establish  any  general  rule  of  exclusion  that  would  not  in 
many  cases  deprive  parties  of  important  and  necessary  testi- 
mony, for  the  fair  presentation  of  their  cause.  Nor  do  we  find 
that  any  such  rule  has  been  established  in  the  United  States. 

The  authorities  in  this  countiy,  so  far  as  they  go,  are  against 
any  such  rule  of  absolute  exclusion;  although  we  have  been  able 
to  find  but  little  on  the  subject.  In  North  Carolina,  in  the  case 
of  Stats  V.  SparroWf  3  Murph.  487,  it  is  decided  that  the  witness 
may  be  sworn,  although  suffered  to  remain  even  by  design  of 
the  party. 

Henderson,  J.,  in  deciding  this  case,  doubted  the  right  to 
exclude  for  incompetency,  in  any  case,  as  a  consequence  of  the 
witness  disobeying  the  order.  But  the  court  say,  that ''  a  re- 
fusal by  either  party  to  comply  with  an  order  of  separation 
would  make  an  unfavorable  impression,  would  be  fairly  open  to 
observation,  and  go  to  the  credit  of  the  witnesses." 

In  Cowen  and  Hill's  notes  to  Phillips'  Evidence,  vol.  2,  p. 
722,  note  601,  the  author,  after  reviewing  the  authorities,  ap- 
pears to  arrive  at  the  conclusion  that  it  is  a  matter  of  discretion 
with  the  judge,  to  exercise  the  power  of  exclusion  or  not. 

He  says:  "  On  the  whole,  it  seems  that  although  the  right  to 
exclude  witnesses,  for  vrillful  disobedience  of  the  order,  be  well 
established,  yet  judges  are  quite  cautious  of  exercising  the 
power.  The  reason  probably  is,  because  a  party  may  in  that 
way,  without  any  fault  of  his  own,  be  put  in  very  great  hazard, 
by  losing  important  testimony.  He  can  not  prevent  the  misbe* 
havior  of  his  witnesses." 

In  Greenleaf 's  Evidence,  page  605,  it  is  said:  ''  If  a  witnesji 
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remainB,  in  Tiolation  of  the  order,  it  is  in  the  discretion  of  the 
judge  whether  or  not  he  shall  be  examined.'' 

In  some  of  the  English  courts,  the  rule  has  been  more  strin- 
gently applied  than  it  has  ever  been  in  this  countiy.  In  the 
court  of  exchequer,  the  rule  is  said  to  be  inflexible,  that  a  urit- 
ness  who  is  present  and  hears  the  testimony  of  the  other  wit- 
nesses, in  violation  of  the  order,  shall  not  be  examined. 

Btarkie  and  Phillips  both  lay  down  the  rule,  generally,  that 
under  such  circumstances  the  witness  will  be  excluded.  Still 
we  would  infer  from  the  authorities,  so  far  as  we  have  been  able 
to  examine  them,  that,  with  the  exception  of  the  court  of  ex- 
chequer, it  is  within  the  discretion  of  the  judge  to  admit  the 
witness,  although  he  may  have  been  present  in  violation  of  the 
order.  In  the  case  of  Parker  v.  Mb  William  ^  6  Bing.  683,  the 
court  hold  that  it  is  "  always  in  the  discretion  of  the  judge  to 
receive  a  witness  who  remains  in  court  after  an  order  to  with- 
draw, except  in  the  exchequer,  where  he  is  peremptorily  ex- 
cluded.'' It  is  certainly  a  good  practice,  where  a  party  requests 
it,  to  have  the  witnesses  examined  separately.  And  we  think 
(as  in  the  case  before  us)  where  the  witness  is  called  to  testify 
as  to  the  previous  statements  of  a  witness,  in  order  to  corrob- 
orate the  statement  of  such  witness  on  the  trial,  it  is  especially 
necessaiy.  And  a  right-minded  judge  will  be  very  careful,  par- 
ticularly in  a  criminal  case,  where  the  defendant  is  generally  in 
custody,  unable  to  attend  to  his  interests,  in  seeing  that  the 
order  of  the  court  is  strictly  complied  with.  Still  we  do  nofe 
find  that  any  rule  has  been  established,  in  this  countiy,  that 
would  justify  this  court,  as  a  court  of  errors,  in  deciding  that 
it  was  error  in  an  inferior  court  to  admit  a  witness  who  had 
violated  the  order,  and  heard  the  other  witnesses  testify.  We 
think  the  law  is  the  other  way;  and  that  the  court  of  common 
pleas  in  this  instance  had  the  right,  in  their  discretion,  to  admit 
the  witness. 

Judgment  a£Srmed. 

Declarations  of  thx  Pbosbcutrix  in  a  Pbosxcuhon  tob  Raps,  made 
immediately  after  the  commission  of  the  offense,  are  admissible  in  evidence, 
for  the  purpose  of  corroboration:  McCombs  v.SUUe^  8  Ohio  St  646,  citing  the 
principal  case.    See  also  Siaie  ▼.  Dt  WcHf^  20  Am.  Dec.  90. 

Witness  Unintbntionallt  Disobetino  Obdeb  Excluding  WiTNXSSBa 
from  court-room,  when  nof  incapacitated  from  testifying:  KeUk  ▼.  YTtfaon,  85 
Am.  Dec  443. 
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Habbib  t;.  Columbiana  Gounit  Mutual  Inbub- 

ANOE  Company. 

[18  Qbid.  lift.] 

Aftugation  tob  a  Pouor  of  Insttbasos  iut  bb  Rxvobhkd,  bo  bb  to 
make  it  oanform  to  the  representation  of  facto  made  to  the  inanrer^s 
agent,  if  the  inaured  waa  mialed  into  signing  an  application  containing  b 
wrong  statement  by  the  action  of  snch  agent. 

Bill  in  equity  to  reform  an  application  for  insorance,  and  to 
enforce  the  policy  as  reformed.  The  defendant  demurred  to  the 
billy  and  its  demurrer  was  sustained.  The  further  &ctB  appear 
in  the  opinion. 

Mcaan  and  PoUer^  for  the  complainant. 
UmhstcBUer,  Siardon^  and  Wallace,  for  the  defendant. 

By  Court,  Caldwbll,  J.  Do  the  facts  contained  in  the  bill 
entitle  the  complainant  to  the  aid  of  a  court  of  chancery  to  ob- 
tain the  relief  sought?  It  is  contended  on  the  part  of  de- 
fendants that  the  application  being  made  a  part  of  the  policy, 
the  representations  there  contained  amount  to  a  ivarranly;  and 
that  it  matters  not  that  the  company,  or  their  agent,  might  haye 
known  the  true  situation  of  the  title;  if  the  representations  in 
the  application  are  untrue,  the  policy  is  Toid.  And  that  this  is 
true,  although  the  assured  may  haye  informed  the  insurer,  ver- 
bally, of  the  true  situation  of  the  property.  It  is  also  said  that 
such  yerbal  representations  can  not  be  giyen  in  eyidenoe  for  the 
purpose  of  explaining  or  contradicting  the  written  applicatioa; 
and  that  it  matters  not  whether  such  yariation  from  the  truth 
in  the  ax^lication  be  material  to  the  risk  or  not.  When  there  is 
no  mistake  on  the  part  of  the  assured,  and  no  misrepresentation 
is  proyed  on  the  part  of  the  insurer,  these  propositions  are  no 
doubt  true.  They  are  all  decided  in  the  case  of  Jennings  y.  The 
Chenango  County  Mujtual  Insurance  Company,  2  Denio,  75,  to 
which  counsel  haye  called  our  attention.  But  these  principles, 
we  think,  will  not  apply  to  the  present  case.  Now  if  Harris,  in 
this  instance,  had  chosen  to  put  down  his  property  as  unincum- 
bered, when  it  was  not,  of  his  own  free-will,  without  any  mis- 
take on  his  part,  or  any  inducement  on  the  part  of  the  com- 
pany, or  their  agents,  to  do  so,  the  policy  would  have  been 
yoid,  although  the  company  were  acquainted  with  the  true  situ- 
ation of  the  property.  But  how  is  the  case  presented  by  the  bill? 
Harris  applies  to  the  agent  of  the  company  to  effect  an  insurance 


Dee.  1849.]  Harris  v.  Colubcbiana  Co.  Mux.  Ins.  Co.      449 

on  his  mill;  be  tells  him  the  true  situation  of  his  title;  the  agent 
{the  company  haying  previously  instructed  him  to  that  efifect) 
informs  him  that  he  considers  such  property  unincumbered;  be 
vmtes  it  down  as  such  in  the  application,  and  liands  it  to  Har- 
ris to  sign,  who  signs  it  as  it  had  been  drawn  up  by  the  agent. 
The  application  is  handed  over  to  the  company,  who  are  informed 
of  the  situation  of  the  title,  and  they  afterwards  treat  the  policy 
as  valid,  by  making  and  collecting  assessments  on  it. 

The  agent  gave  the  terms  to  Harris,  which  (in  accordance 
with  the  instructions  of  the  company)  he  considered  as  properly 
describing  the  property  to  be  insured,  and  because  Harris 
adopted  these  terms,  they  claim  that  they  are  freed  from  all 
liability  on  the  contract.  To  sustain  this  claim  of  the  company, 
would  be  permitting  them  to  commit  a  fraud  on  Harris. 

Although  verbal  representations  made  at  the  time  the  policy 
is  effected,  can  not  be  received  to  vary  or  contradict  it,  yet 
when  a  question  of  fraud  or  mistake  arises,  such  representations 
become  legitimate  evidence  to  prove  such  fact;  indeed  they  are 
^nerally  the  principal  evidence  in  proving  either  of  those  facts. 

The  law  is  very  strict  in  requiring  of  the  insured  the  utmost 
^ood  faith  as  well  as  the  greatest  accuracy,  in  his  written  ap* 
l>Iication.  The  insurer  should  be  held  to  an  equally  strict  ao- 
oount  on  his  part,  and  when  he  misleads  the  insured,  and  causes 
him  to  fall  short  of  making  a  valid  representation,  he  should 
bear  the  loss  occasioned  by  his  own  conduct. 

And  although  we  would  not  infer,  from  the  facts  stated  in 
the  bill,  that  the  company  or  their  agent  intended  to  mislead 
or  defraud  the  complainant;  yet  they  have  led  him  into  a  mia- 
take,  which  would  operate  as  a  fraud  on  his  rights  if  he  were 
thereby  deprived  of  the  benefit  intended  by  the  policy.  And 
the  complainant  being  by  such  mistake  deprived  of  his  remedy 
At  law,  we  think  he  has  a  right  to  resort  to  a  court  of  chanceiy 
ior  relief. 

The  demurrer  will  be  overruled. 


MiSBEFBBSXNTATiONs  BY  AssuBKD,  EFfSCT  ov,  ON  PouoT:  See  the  prior 
•cases  in  this  series,  where  this  subject  is  discaised,  referred  to  and  ool- 
teetfd  in  note  to  BurriU  v.  Saratoga  Co,  M,  F.  Im.  Co.,  40  Am.  Dec  360. 
Av.  nws.  Vol.  LI-» 
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SUTOLIFFB  V.   DOHRMAN. 

[18  Ohio,  181.] 
PaBTNXB'S  IllTEBEST    IN  PaKTNEBSUIP  GoODS  IS  HIS  ShABB   OF   THX  SUB- 

PLUS  after  all  demands  against  the  firm  are  paid. 

ExxounoN  AGAINST  A  PARTNER  FOB  HIS  IxDrviDUAL  Debt  may  be  levied 
upon  the  partnership  property,  but  a  sale  under  such  execution  will  pass 
only  the  interest  of  the  debtor  in  the  firm  property. 

Equity  will  Restrain  the  Sale  of  the  Entire  Partnership  Prof- 
BRTT  in  satisfaction  of  the  individual  debt  of  one  partner. 

Measure  of  Damages  in  an  Action  of  Replevin  against  a  Sheriff 
holding  property  under  execution,  when  the  defendant  recoTers  judg- 
ment, is  not  the  value  of  the  property,  except  when  that  value  is  len 
than  the  amount,  with  interest,  of  the  executions  he  may  have  iu  his 
hands. 

Bepletin,  brought  by  the  plaintiff  in  error  against  the  defend- 
ant as  sheriff.  The  plaintiff  claimed  title  to  the  property  in 
dispute,  claiming  it  as  partnership  assets.  The  defendant  jus- 
tified by  virtue  of  a  seizure  under  a  writ  of  execution  against 
one  Pitner,  a  partner  of  the  plaintiff,  under  a  judgment  ren- 
dered against  him  on  an  individual  liability.  The  further  facta 
are  stated  in  the  opinion. 

E.  8.  Moody ,  for  the  plaintiff  in  error. 

StarUon  and  McCook,  for  the  defendant  in  error. 

By  Court,  Aveby,  J.  It  has  been  heretofore  a  cause  of  no  lit- 
tle difficulty  with  this  court,  in  proceedings  against  partnership 
property  for  the  satisfaction  of  the  individual  debt  of  one  of  the 
partners,  to  determine,  in  accordance  with  any  just  rule,  at 
what  point  the  power  of  a  court  of  law  ends,  and  the  jurisdic- 
tion of  a  court  of  chancery  begins.  In  the  case  of  John  W.  Place 
V.  Charles  Sweetzer,  16  Ohio,  142,  the  court  interfered  in  equity, 
and  restrained  the  rule  by  an  injunction.  In  that  case  the  exe- 
cution, which  was  against  one  member  of  the  firm,  had  been 
levied,  and  the  goods  of  the  partnership  taken  into  possession  by 
the  sheriff.  In  the  case  now  before  the  court,  the  judgment 
creditor  proceeded  after  the  levy,  and  until  the  property  was 
sold  under  the  execution  at  law  and  delivered  to  the  purchaser. 
"When  the  creditor  levied  with  his  execution  upon  this  property, 
he  claimed  that  Pitner,  the  debtor,  had  made  a  fraudulent  con- 
veyance of  his  share  of  it  to  the  plaintiff,  and  that  it  was  not 
therefore  protected  from  his  levy.  The  plaintiff  claimed,  it 
would  seem,  after  the  transfer  to  him  of  Pitner's  interest  that 
he  had  become  the  sole  owner  of  the  property,  and  that  there 
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was  no  pariaiership  interest  for  a  court  of  equity  to  adjust,  and 
therefore  be  commenced  his  proceedings  at  law,  to  recover  the 
possession.  If  Pitner's  transfer  of  his  share  was  valid,  then  the 
levy  on  the  property  was  a  trespass;  but  if  the  transfer  was 
fraudulent  and  void,  the  levy  was  proper  and  sufficient  to  hold 
the  title  to  the  share.  The  plaintiff,  before  resting,  introduced 
evidence  designed  to  satisfy  the  jury  that  he  was  the  owner  of 
the  property  in  controversy;  that  it  was  the  same  property  which 
was  found  in  the  defendant's  possession,  seized  by  virtue  of  the 
act  of  replevin,  and  thereby  restored  to  him.  After  the  defend- 
ant had  questioned  the  sole  ownership  of .  the  plaintiff,  and  had 
given  evidence  from  which  the  jury  would  be  likely  to  infer  that 
the  transfer  of  Pitner  was  void,  and  the  levy  of  the  creditor 
therefore  lawful,  it  became  proper  to  inquire  what,  at  that  time, 
were  the  respective  rights  of  the  parties  before  the  court. 

The  case  above  cited,  from  16  Ohio,  decides  that  a  part- 
ner's interest  in  partnership  goods,  is  his  share  of  the  sur- 
plus after  all  demands  against  the  firm  are  paid,  and  that  the 
sale  may  be  restrained,  as  before  stated,  by  a  proceeding  in 
chancery.  It  also  recognizes  the  doctrine  that  an  execution 
against  one  of  the  partners  for  his  separate  debt,  may  be  levied 
upon  the  partnership  goods.  It  was  the  prayer  of  the  bill  in 
that  case  that  an  account  should  be  taken  of  the  amount  due  by 
the  firm,  that  the  same  should  be  first  paid  out  of  the  property 
of  the  firm,  and  the  interest  of  the  complainant  (he  being  an- 
other member  of  the  firm)  in  the  surplus  should  be  paid,  be- 
fore execution  creditors  should  be  permitted  to  assert  their 
claim  on  the  property.  The  prayer  of  the  bill  was  granted. 
We  have  looked  at  that  case  again  and  are  not  disposed  to 
overrule  or  interfere  with  it;  on  the  contrary,  we  recognize  the 
doctrines  established  by  the  decision  there  made  as  correct. 

The  interest  of  Pitner,  according  to  the  determination  in  that 
case,  in  the  property  in  controversy,  when  the  constable  was 
proceeding  to  levy  upon  it,  was  his  share  of  the  surplus,  after 
all  demands  against  the  partnership  were  paid.  If  there  could 
be  -no  surplus,  then  the  levy,  though  legal  and  binding  the 
property,  would  be,  at  best,  certainly  unproductive.  By  no  act 
of  the  plaintiff,  after  the  levy,  has  his  interest  in  the  property 
been  parted  with.  At  any  time  before  the  sale,  had  he  sought 
redress  in  chancery,  an  injunction  would  have  been  allowed 
him,  to  restrain  the  sale  under  execution  at  law;  and  on  pro- 
ducing the  proof  (which  the  case  concedes  to  be  in  his  power) 
that  there  would  be  no  surplus  left  for  the  judgment  creditor, 
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be  would  hhYQ  obtained  a  decree  agarnst  the  judgment  czeditor, 
securing  his  claim  to  the  whole  of  the  proi>ert7.  He  did  not» 
however,  seek  redress  in  chancery;  neither  did  the  creditor, 
who  had  an  equal  right  to  appeal  to  that  court,  file  his  bill  to 
have  his  rights  determined  in  relation  to  that  property.  He 
<shose  to  make  a  sale  under  his  execution.  That  sale  did  not 
pass  to  the  purchaser,  whether  he  was  the  judgment  creditor  or 
another  person,  the  plaintiff's  share  in  the  partnership  property; 
it  only  passed  the  judgment  debtor's  interest  in  the  surplus,  if 
there  should  be  any,  after  the  payment  of  all  demands  against 
the  jfartnership.  Giving  the  benefit  of  these  principles  to  the 
parties,  on  the  trial  of  the  action  of  replevin,  were  the  verdict 
and  judgment  in  the  case  right? 

It  is  contended  in  the  argument  for  the  defendant  that  he 
became,  by  the  purchase,  a  partner  or  a  joint  owner  with  the 
plaintiff  in  the  goods;  and  being  in  the  possession  of  them,  with 
an  equal  right  to  the  possession,  they  could  not  be  taken  from 
him  by  a  writ  of  replevin.  Whether  a  sale  of  one  partner's  inter- 
est, by  execution  at  law,  can  be  recognized  as  valid,  and  if  so 
recognized,  how  the  rights  and  remedies  of  the  several  parties 
in  interest,  after  the  sale,  are  to  be  enforced,  the  court  does  not 
consider  itself  called  upon,  in  the  case  under  consideration,  to 
decide. 

The  court  of  common  pleas  refused  to  admit  evidence  at  the 
trial  to  show  the  true,  actual  interest  of  the  defendant  in  the 
property  replevied;  and  refused  to  charge  that  Dohrman,  by  his 
purchase  at  constable's  sale,  became  but  a  joint  owner  of  the 
bricks  with  the  plaintiff,  and  that  the  measure  of  damages  should 
be  but  the  value  of  that  interest;  and  the  court  did  charge  the 
jury,  that  if  they  found  that  the  defendant  had  the  right  of 
property,  the  measure  of  damages  should  be  the  value  of  the 
property  replevied,  at  the  time  of  the  service  of  the  writ  of 
replevin,  with  interest  thereon.  The  language  of  the  statute. 
Swan's  Statutes,  786,  is,  "Where  the  juiy  shall  find  for  the 
defendant,  they  shall  also  find  whether  the  defendant  had  the 
right  of  property  in  the  goods  and  chattels,  or  the  right  of  pos- 
session only,  at  the  commencement  of  the  suit;  and  if  they  shall 
find  either  in  his  favor,  they  shall  assess  such  damages  as  they 
may  think  right  and  proper  for  the  defendant."  Had  the  testi- 
mony offered  been  received,  and  had  it  established  the  fact  (as 
must  be  supposed  in  the  case)  that  there  could  be  no  surplus, 
then  the  value  of  the  property,  at  the  time  of  service  of  the 
replevin,  and  interest,  would  not  be  the  damages  right  and 
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proper  for  the  defendant.  He  stood  in  no  sncli  relation  to  that 
property  as  would  make  it  necessary  or  proper  to  give  him  the 
full  value  of  it  against  the  plaintiff.  The  case  of  Jennings  v. 
JohrtMon  et  al.,  17  Ohio,  154  [49  Am.  Dec.  451],  decides  that 
when  property  is  replevied  from  a  sheriff  holding  it  under  eze* 
cution,  the  rule  of  damages  is  not  the  value  of  the  properiy^ 
except  where  that  value  is  less  than  the  amount,  with  interest^ 
of  the  executions  he  may  have  in  his  hands.  The  principle  of 
that  case,  applied  to  the  one  before  the  court,  would  neither 
justify  damages  equal  to  the  value  of  the  property  replevied,  nor  to 
the  amount  of  the  execution  in  the  constable's  hands,  with  inter- 
est thereon.  The  defendant,  it  would  seem,  could  not  be  enti- 
tled to  more  than  mere  nominal  damages.  The  common  pleas, 
in  the  opinion  of  this  court,  erred  in  refusing  the  evidence,  and 
in  stating  the  measure  of  damages. 
'  Their  judgment  is  reversed. 

Pabtnbbship  and  Sepabatjs  Cbsditobs,  Hsapionvs  BieBTS  ov:  Seetiie 
prior  caMs  in  this  series  on  this  subject  collected  in  the  note  to  Ketchum  v. 
Durhee,  45  Am.  Dec.  415. 

Measusb  of  Dauaoes  m  Rsflevin  against  Shxbivf  of  property  taken* 
under  ezecntion,  where  the  verdict  is  for  the  defendant:  See  JemwngB  v.  Johnr- 
son,  49  Am.  Dec.  451. 

Thb  FBiNdPAL  OASE  IS  CITED  to  the  effect  that  a  bill  in  equity  lies  by  m 
partner  against  the  separate  creditors  of  a  copartner,  to  restrain  a  sale  upon 
execution  of  the  partnership  property,  until  an  account  can  be  taken  of  the 
partnership  affairs,  and  the  interest  of  the  debtor  partner  ascertained:  Nixon 
V.  Ka$h,  12  Ohio  St  051. 


Town  Council  of  Akbon  v.  MgGomb. 

[18  Obio»  aS9.] 

OwwiCEBB  OF  Municipal  Corfobation  Actino  in  Good  Faith,  under  a» 
express  authorization  of  the  corporation,  are  not  personally  liable  for  in- 
juries resulting  from  such  acts,  if  the  corporation,  under  its  charter,  had 
power  to  order  them. 

MuNidFAL  CoBPOBATiON  IS  LIABLE  FOB  Injubt  resulting  to  the  property 
of  a  private  individual,  caused  by  lowering  the  grade  of  the  street  in 
front  of  his  land,  although  such  act  was  strictly  within  its  corporate 
powers,  and  was  done  without  negligence  or  malice. 

PkovAis  Individuals,  bt  Deeds  between  Themselves,  can  not  reserve 
the  right  to  regulate  the  grade  of  streets  adjoining  the  land  conveyed,  so 
as  to  deprive  the  municipality  of  such  right. 

AUTHOBIZATION  OF  MUNICIPAL  CoBFOBATION  TO  ITS  AgBNTS  tO  do  OOrtatS 

acts  may  be  proved  by  parol. 

Xbbob  to  the  common  pleas.    The  opinion  states  the  facts. 
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Ijucius  F.  Bierce^  for  the  plaintiff  in  eiror. 
King  and  King,  for  the  defendant  in  error. 

By  Court,  Atsbt,  J.  The  action  in  the  court  of  common  pleas 
was  case,  brought  by  McGomb  against  the  town  council  of  Akron. 
The  plaintiff  in  the  action  was  the  owner  of  a  lot  in  Akron,  upon 
which  he  had  erected  a  brick  house,  and  had  fitted  it  up  for  the 
purpose  of  merchandising.  He  had  made  his  improyementa 
with  an  express  view  to  the  level  and  grade  of  Howard  street, 
adjoining  which  the  building  stood.  After  he  had  made  his 
improvements,  the  town  council  caused  the  ground  in  front  of 
his  building  to  be  excavated,  and  the  street  to  be  sunk  several 
feet,  in  consequence  of  which,  the  value  of  his  house  and  lot 
was  greatly  impaired. 

The  defendant  put  in  the  plea  of  not  guilty,  with  notices  of 
defense,  of  acting  within  their  charter,  etc. 

When  the  action  wAs  first  tried,  a  verdict  was  returned  against 
McComb,  the  plaintiff,  but  the  judgment  on  the  verdict  was  re- 
versed by  a  judgment  of  this  court,  reported  in  McCombs  v. 
Akron,  15  Ohio,  474,  and  the  case  remanded  to  the  common  pleas 
for  further  proceedings.  On  the  trial  before  the  common  pleas, 
after  the  reversal,  the  charge  of  the  court  was  in  accordance  with 
the  principle  established  in  the  case  by  this  court,  and  the  verdict 
of  the  jury,  and  the  judgment,  were  in  favor  of  the  plaintiff. 
After  which,  the  defendant,  in  its  turn,  applied  to  the  court  to 
review  its  judgment,  pronounced  as  above,  and  found  in  McCombs 
V.  Akron,  supra;  when  the  judges  allowed,  in  behalf  of  the  defend- 
ant, the  present  writ  of  error.  The  judgment,  it  was  claimed, 
had  introduced  a  new  doctrine  in  reference  to  corporations, 
opposed  to  the  current  of  authorities,  and  of  doubtful  propriety; 
and  f ui'ther,  it  was  not  the  unanimous  decision  of  the  court,  the 
late  chief  judge,  Birchard,  who  was  at  that  time  one  of  the 
members  of  the  court,  having  dissented  from  the  opinion  of  the 
majority.  The  judges,  upon  the  application  of  the  defendant, 
allowed  the  present  writ  of  error,  that  an  opportunity  might  be 
given  for  a  re-examination  of  the  case. 

Of  the  errors  assigned,  that  which  is  deemed  to  be  the  princi- 
pal and  important  one  grows  out  of  a  part  of  the  charge  to  the 
juiy,  which  is  substantially  as  follows,  to  wit:  That  tiie  town 
council  of  Akron  would  be  liable  to  the  extent  of  the  real  and 
substantial  injuxy  done  to  the  plaintiff's  property,  by  its  act  in 
leveling  the  street,  although  acting  within  the  scope  of  its  author- 
ity, without  malice  and  in  good  faith.    If  the  doctrine  estab- 
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lished  in  MbCombs  y.  Akron,  supra^  is  to  stand,  then  there 
was  no  error  in  the  part  of  the  charge  above  referred  to.  That 
doctrine  is,  that  a  municipal  corporation  is  liable  for  an  injuiy 
resulting  to  the  property  of  another,  by  an  act  strictly  within 
its  corporate  powers,  and  without  negligence  or  malice.  The 
court  had  before  determined,  Scovil  v.  Oeddings,  7  Ohio  St.  214, 
that  agents  of  a  corporation  could  not  be  made  liable  for  acts 
which  were  directed  by  it,  if  they  were  authorized  by  the  charter. 
That  was  a  special  action  on  the  case,  for  an  alleged  injuiy  com* 
mitted  by  the  defendants,  acting  under  an  order  of  the  trustees  of 
the  town  of  Cleveland,  for  grading  the  streets  of  the  town.  They 
were  not  shown  to  have  done  any  unnecessary  damage,  nor  to 
have  violated  good  faith  while  acting  under  the  order.  The 
court  by  the  determination  in  the  case  protected  the  defendants; 
holding  that  officers,  acting  in  good  faith  under  an  authorized 
order  of  the  town,  are  not  personally  liable  for  injuries  done  to 
individuals  in  such  grading.  No  one  can  deny  the  correctness 
or  propriety  of  that  decision.  If  the  town  has  power  to  cause 
the  act  to  be  done,  and  the  agents  perform  it  in  strict  accord- 
ance with  a  legal  order,  they  can  not,  of  course,  be  made 
personally  liable.  But  that  determination  left  the  injured  party 
without  remedy,  unless  he  could  have  his  action  directly  against 
the  corporation,  and  by  its  name. 

The  case  of  Ehodea  v.  The  City  of  Cleveland,  10  Ohii,  159  [36 
Am.  Dec.  82J,  supplied  the  remedy.  That  was  an  action  on 
the  case  for  cutting  ditches  and  watercourses  in  such  a  manner 
as  to  cause  the  water  to  overflow  and  wash  away  portions  of  the 
plaintiff's  land.  The  court  of  common  pleas  charged  the  jury 
that  the  plaintiff  could  not  sustain  his  action  unless  he  showed 
that  the  city  acted  illegally,  or,  if  within  its  authority,  that  it 
acted  maliciously.  The  court  in  bank,  however,  declared  that 
the  corporation  was  liable  to  answer  in  damages  for  a  conse- 
quential injury,  though  not  acting  beyond  its  lawful  power,  and 
reversed  the  judgment  of  the  common  pleas.  The  decision  in 
Bhodes  v.  The  City  of  Cleveland  was  the  first  in  the  state  which 
maintained  the  principle  that  an  action,  sounding  in  tort,  would 
lie  against  a  municipal  corporation  by  name,  for  an  act  done 
within  the  powers  granted  by  its  charter.  And  this  was  con- 
sidered by  the  court  as  an  authority  for  the  decision  in  the  case 
under  review.  It  is,  however,  not  the  only  authority  to  be 
found  in  support  of  the  principle. 

In  Thayer  et  al  v.  The  City  of  Boston,  19  Pick.  511  [31  Am. 
Dec.  157],  the  plaintifis  declared  that  they  had  a  right  of  way 
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aver  a  public  street  or  passage  in  front  of  their  boilding,  and 
that  the  defendants  took  up  the  pavement  in  front  of  their 
buildings,  dug  up  the  earth,  etc.,  bj  which  thej  were  injured. 
In  this  case  the  principle  is  settled,  "  that  an  action  sounding 
in  tort  may  be  maintained  against  a  municipal  corporation,  and 
that  it  may  be  made  liable  in  an  action  on  the  case  for  an  act 
which  would  warrant  a  Uke  action  against  an  individual,  if  such 
act  is  done  by  the  authority  of  the  corporation,  or  after  the  act 
done  has  been  ratified  by  it." 

The  same  court,  in  Stetuson  v.  Faxon,  19  Pick.  147  [31  Am. 
Dt;c.  123],  makes  use  of  this  language:  ''Let  the  city  take  all 
that  is  necessary,  convenient,  and  becoming  this  great  and 
flourishing  capital,  but  let  compensation  go  hand  in  hand  with 
the  public  benefit. "  Among  the  cases  cited  by  the  Massachusetts 
court,  is  one  from  Maryland,  Barron  etcd.  v.  The  City  of  BdUir 
more,  2  Am.  Jur.  203,  in  which  that  court  say:  "  The  defend- 
ants are  trustees  of  public  interests  for  their  own  benefit,  and 
ought  to  answer  as  an  individual  to  the  person  at  whose  expense 
they  are  benefited."  That  a  city  or  town  should  be  clothed 
with  sufficient  power  to  accomplish  all  its  useful  and  necessary 
objects,  may  be  granted.  It  seems  to  be  indispensable  that  a 
power  should  be  given  to  it  for  the  regulation  of  its  streets;  and 
in  the  exercise  of  such  a  power,  injury  to  the  property  of  indi« 
viduals,  amounting  perhaps  to  a  destruction  of  it,  may  become 
unavoidable.  But  when  the  public  interest  requires  the  sacri- 
fice of  private  property,  a  very  clear  principle  of  justice  requires 
also  a  compensation  to  be  given  for  the  injury. 

The  judgment  which  we  are  reviewing  sanctions  that  prin- 
ciple, and  gives  the  compensation.  It  is  not  without  support 
from  that  section  in  the  constitution  of  the  state,  which  holds 
private  property  inviolate,  but  subservient  to  the  public  welfare^ 
provided  compensation  be  made  to  the  owner.  The  above  sec- 
tion has  come  under  the  consideration  of  the  court  upon  various 
occasions  in  its  bearings  upon  the  public  improvements  of  the 
state;  upon  private  companies  authorized  to  engage  in  the  con- 
struction of  works  of  public  interest,  and  upon  city  and  town 
corporations. 

And  in  reference  to  them  all,  it  is  now  maintained  that  powers 
may  bb  conferred  upon  them  that  are  necessary  to  cany  oui  the 
objects  for  which  they  were  created;  but  when,  in  the  lawful 
exercise  of  such  powers,  individual  property  must  be  taken,  sacri- 
ficed, or  injured,  they  vnll  be  held  liable  to  the  party  injured, 
to  make  good  his  loss.    If  the  act  conferring  the  authority  pro- 
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Tides  iiBelf  the  mode  of  rendering  ihe  satisfaction,  that  mode 
will  be  followed;  if  it  points  out  no  coarse  of  proceeding,  or  if 
the  remedy  so  provided  is  denied  to  the  injured  party,  he  may 
still  appeal  to  the  court  and  find  redress.  It  will  be  perceived, 
therefore,  that  the  principle  established  by  the  case  under  re- 
view is  just;  that  it  is  in  accordance  with  the  spirit  of  the  con- 
stitution upon  the  point  in  controversy,  and  with  other  decisions 
of  the  court,  as  well  as  with  the  decisions  of  other  courts  upon 
the  same  subject.  For  the  cause  which  has  been  under  consid- 
eration, therefore,  it  will  not  be  reversed.  The  writ  of  error  ia 
the  case  was  allowed  solely  to  give  an  opportunity  to  re-examine 
the  error  which  has  already  been  considered.  For  none  of  the 
other  causes  assigned,  would  it  have  been  granted.  One  of 
these  causes  is,  that  the  court  below  ruled  out  the  contract 
under  which  McComb  received  his  deed. '  The  contract  with  the 
original  proprietor  of  the  lot  required  the  original  purchaser  to 
grade  in  front  of  it  whenever  directed  by  the  proprietor.  If  this 
contract  was  not  canceled  when  the  deed  in  fee  simple  was  ex^ 
ecuted  for  the  lot,  still  the  power  of  the  town  council  to  grade 
the  streets  could  not  be  questioned.  The  original  proprietor 
could  not  reserve  to  himself  the  right  to  fix  the  grade  in  front 
of  his  lot;  nor  could  he  enforce  an  agreement  made  with  a  pur- 
chaser to  grade  the  lot,  in  opposition  to  the  orders  of  the  town 
council. 

Another  cause  of  error,  and  the  only  remaining  one  which 
will  be  specially  noticed,  is,  that  the  court  admitted  parol  evi- 
dence, in  the  first  instance,  of  the  acts  of  the  town  council. 
When  this  evidence  was  offered  by  the  plaintiff  on  the  trial,  and 
received  by  the  court,  no  proof  had  been  given  that  the  acts 
existed  of  record  upon  the  books  of  the  town.  To  exclude  the 
evidence  in  such  a  case,  would  be  to  presume  that  the  defendant 
had  kept  a  record  of  the  acts,  and  to  decide  that  it  could  be  ex- 
cused from  liability  by  neglecting  to  put  the  proof  of  their  acts 
on  their  book  of  proceedings.  No  such  inference  can  be  drawn 
in  favor  of  the  defendant.  To  give  to  it  the  protection  sought, 
there  must  be  evidence  before  the  court  that  the  acts  to  be 
proved  exist  in  writing  upon  their  record.  Corporations  are 
made  iiable  in  some  cases,  both  upon  their  promises  and  for 
their  acts,  when  there  has  been  no  record  entty  of  either. 

Judgment  affirmed. 

MmnCIPAL  COBFOBATIOVS,  WHBN  LlABLS  10&  IHJCTBIBS  BESULTirO  IBOU 

GsADDTO  Stbxkts:  See  this  subject  discussed,  and  the  prior  oases  in  this  ser* 
vice  dted,  in  the  notes  to  Chodhe  v.  CUy  </  Cincinnati,  22  Am.  Bee  766| 
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Hichox  ▼.  Cleveland,  32  Id.  730;  Green  v.  Borough  </  Beading,  36  Id.  127| 
WiUon  ▼.  Mayor  qf  New  York,  43  Id.  723;  C7oinml«8ioner«  qf  Kendngton  ▼. 
VTooef,  40  Id.  582.    Ab  to  the  power  of  a  municipal  corporation  with  respect 

to  grading  streets,  see  the  notes  to  Hiehox  v.  Cleveland,  32  Id.  730;  Humee  t. 

Mayor  of  KnoasvUle,  34  Id.  667;  Oreeti  v.  Borough  qf  Beading,  36  Id.  127. 

AUTHOIIITY  OF  AgKMT  OF  COBPORATION,   PbOOF  OF,  BY  PaBOL  Ev1I»KII0B: 

See  MeUedge  v.  Boaton  Iron  Company,  ante,  69,  and  note,  collecting  pieviom 
cases  in  this  series. 

This  principal  CAfls  is  gitxd  to  the  effect  that  a  municipal  oorporation 
is  liable  for  the  injuries  done  by  its  officers,  acting  within  the  scope  of  their 
authority,  and  without  malice  or  negligence,  in  Dayton  ▼.  Petue,  4  Ohio  St. 
M;  Crauiford  y.  Delaware,  7  Id.  464;  Toungatoum  ▼.  Moore,  30  Id.  143. 


Gbeen  V.  Bamage. 

[18  Ohio,  428.] 

HoBTOAasx  WHOSE  LiEN  EXTENDS  OVER  Two  Sepabatb  Lots,  caoh  oC 
which  has  been  mortgaged  at  subsequent  times  to  different  indi^idualsy 
can  not  be  compelled  to  exhaust  his  security  out  of  the  lot  last  mort- 
gaged. Equity  will,  however,  (Compel  him  to  satisfy  his  debt  out  of  the 
proceeds  of  both  lots,  in  proportion  to  the  amount  each  lot  may  produce. 

Bill  in  equity  to  compel  the  defendant  Wilson,  to  whom 
the  defendant  Bamage  had  mortgaged  two  lots  in  the  town  of 
Zauesville,  known  as  lots  number  14  and  39,  to  exhaust  his 
security  out  of  lot  number  39,  before  proceeding  against  the 
other.  It  appeared  that,  subsequent  to  the  mortgage  to  Wilson, 
Bamage  mortgaged  lot  number  14  to  the  plaintiff,  and  after- 
wards mortgaged  the  other  to  the  defendant  Hillier. 

Searl  and  O'NieU,  for  the  complainant. 

Ooddard^  James,  and  Eastman,  for  the  defendants. 

By  Court,  Caldwell,  J.  If  there  were  but  the  two  mort- 
gages on  the  property,  Wilson's  and  Green's,  Qreen  would 
without  doubt  be  entitled  to  the  relief  which  he  claims.  In 
Story's  Equity,  vol.  1,  sec.  633,  the  rule  on  the  subject  of 
marshaling  securities  is  stated  thus:  *'  The  general  principle  is, 
that  if  one  party  has  a  lien  on,  or  interest  in  two  funds  for  a 
debt,  and  another  party  has  a  lien  on,  or  interest  in  one  only  of 
the  funds  for  another  debt,  the  latter  has  a  right  in  equity  to 
compel  the  former  to  resort  to  the  other  fund,  in  the  firstinstanoe, 
for  satisfaction,  if  that  course  is  necessaiy  for  the  satisfaction  of 
the  claims  of  both  the  parties." 

In  this  case,  however,  there  are  three  parties  interested.  If 
Oreen  should  compel  Wilson  to  exhaust  lot  39  before  he  comes 
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on  lot  14,  then  Green  will  have  the  benefit  of  the  fund  arising 
from  lot  39;  althongh  he  took  no  eecuriiy  on  it.  But  Hillier 
by  this  arrangement  will  be  deprived  entirely  of  his  security  on 
lot  39,  although  he  took  a  mortgage  on  it.  We  think  the  rule 
can  not  be  applied  in  a  case  of  iliis  kind.  The  principle  is  one 
established  for  the  purpose  of  securing  to  parties  the  rights  to 
which,  upon  the  principles  of  natural  justice,  they  are  entitled. 
To  deprive  Hillier  of  his  security  in  this  way,  would  be  mani- 
festly imjust.  When  Green  took  his  mortgage  he  had  notice 
of  the  mortgage  of  Wilson,  on  lot  14.  When  Hillier  took  his 
mortgage  on  lot  89,  he  had  notice  only  of  the  lien  of  Wilson, 
which  was  all  the  incumbrance  on  it.  There  was  nothing  con- 
nected with  Wilson's  lien,  that  was  even  calculated  to  put  him 
on  inquiry  in  reference  to  Wilson's  mortgage  on  lot  14,  because 
Wilson's  liens  on  these  two  lots  were  created  by  separate  instru- 
ments. But  if  Wilson's  lien  on  the  two  lots  had  been  created 
by  a  single  mortgage,  Hillier  was  not  bound  to  notice  the  situa- 
tion of  lot  14,  having  nothing  to  do  with  it.  We  think,  then, 
that  justice  between  Hillier  and  Green  requires  that  each  should 
have  the  full  benefit  of  his  mortgage,  and  this  can  only  be  done 
by  requiring  Wilson  to  take  his  debt  out  of  the  proceeds  of  both 
lots  proportioned  to  the  amount  that  each  lot  may  produce. 
The  decree  will  be  so  entered. 


SuTOUFFE  V.  State. 

[18  Ohio.  400.] 
liAHSLAUOHTXB  AT  COMHON  LaW  AND  BT  THB  OhIO  StATOTB  OoVSOnS  is 

the  imlawfal  killing  of  another,  without  malice,  either  oxpreaa  or  implied. 
It  may  be  either  voluntarily  committed,  upon  a  sudden  heat,  or  inadvert* 
ently,  but  in  the  coromiBsion  of  some  unlawful  act. 

Indictment  uitdeb  thb  Ohio  Statutb  fob  Makslauobtbb  Nkbd  vof 
Allege  that  the  killing  waa  done  without  malice. 

ImoiCTMSNT  rou  Manslaughter  Which  Chabgbs  the  PsisoNsa  with  an 
Assault  upon  the  person  killed,  and  unlawfully  discharging  and  shoot- 
ing off  at  him  a  loaded  gun,  sufficiently  shows  that  the  prisoner  was  en- 
gaged in  the  commission  of  an  unlawful  act. 

Vkbdict  mat  be  Returned  fob  Manslaughter,  and  a  valid  judgment 
rendered  upon  such  verdict,  under  an  indictment  charging  the  prisoner 
with  murder  in  the  first  degree. 

PlKA  OF  Once  in  Jeopabdt  can  not  Avail  Pbisoneb,  upon  proof  of  a 
former  conviction  before  a  lawful  jury,  upon  a  good  indictment,  when 
inch  conviction  has  been  set  aside  by  the  appellate  court,  on  the  prison- 
er's motion,  for  errors  occurring  on  the  triaL 
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UioN  TsiAL  OT  THX  QuKSTiON  OT  FoBKSR  GoNViCTiOM,  the  ofrigmal  papnv 

and  tnuiBcripts  of  the  jonmalB  of  the  sapreme  ooort  and  of  the  comoMo. 

pleas,  are  admiBsible  in  evidence,  instead  of  the  record,  when  no  formal 

record  has  been  made. 
RxvsBSAL  OF  Judgment  and  Verdict  Which  Finds  Pbisonee  Guiltt  of 

manslaughter  does  not  reverse  his  plea  of  not  gnilty. 
CoiTBT  HAS  AuTHOBiTT  TO  Impanxl  A  JuBT  to  try  whether  a  prisoner  wai» 

standing  mate  obstinately,  and  if  they  should  so  jQnd,  to  direct  the  pleik 

of  not  gnilty  to  be  entered,  and  to  proceed  with  the  triaL 
Vebdict  of  Jury  mat  bs  Bbgxived  in  Pbesznce  of  the  prisoner,  althoBgl^ 

in  the  absence  of,  and  without  notice  to,  his  oonnseL 

MANBLAcaHTEB.  The  opinion  states  the  facts. 
Stanton  and  IfcCook,  for  the  plaintiff  in  error. 
E,  Stanbery,  attorney  general^  for  the  defendant  in  error. 

By  Gonrt,  Avert,  J.  Is  the  indictment  good,  upon  which  Hbm 
prisoner  has  been  convicted? 

It  contained  at  first  three  counts,  but  at  the  trial  the  prosecu- 
tor having  entered  a  noUe  upon  two  of  them,  he  proceeded 
against  the  prisoner  only  upon  the  third.  As  a  former  jury  m 
the  case  had  returned  a  verdict  against  him  for  manslaughter 
only,  which  was,  in  effect,  a  verdict  of  not  guilty  upon  the  two 
first  counts;  upon  these  it  is  quite  clear  the  prisoner  could  not 
afterwards  be  put  to  trial.  He  could  be  prosecuted,  if  at  all» 
only  upon  the  count  for  manslaughter.  His  counsel  urge  that 
this  third  count  is  defective,  and  if  it  be  found  upon  examinatioia 
to  be  so,  the  judgment  must  be  reversed.  The  objection  taken  to 
the  indictment  is,  that  it  does  not  charge  the  defendant  with  the 
crime  of  manslaughter,  or  with  any  offense  defined  by  our  law* 
There  is  no  common-law  crime  in  this  state,  and  we,  therefore^ 
look  always  to  the  statute  to  ascertain  what  is  the  offense  of  the 
prisoner,  and  what  is  to  be  his  punishment  upon  convictioiu 
The  count  under  examination  describes  the  crime  of  man-^ 
slaughter  at  the  common  law;  it  is  drawn  after  the  approvedl 
forms  adopted  in  the  prosecution  of  such  crimes,  and  is  withosl 
defect  as  a  common-law  indictment. 

In  deciding  upon  the  objection  raised,  it  will  of  course  be 
proper  to  look  at  the  crime  of  manslaughter  as  it  existed  undor 
the  common  law.  It  is  there  defined  in  the  following  langoagei 
"  The  unlawful  killing  of  another,  without  malice,  eitiier  exprna 
or  implied;  which  may  be  either  voluntarily,  upon  a  suddn^ 
heat,  or  inadvertently,  but  in  the  commission  of  some  unlawful 
act:'*  4  Bl.  Com.  191. 

The  word  used  as  descriptive  of  the  offense  in  the  definitinn 
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bere  giyen»  is  introdttced  into  our  statute,  where  it  is  denominated 
^^nanslanghter,  and  where  the  entire  description  of  the  ofiEense  is 
embraced  in  these  words,  to  wit:  That  if  any  person  shall  unUw- 
folly  kill  another  without  malice,  either  upon  a  sudden  quarrel 
or  unintentionally,  while  the  slayer  is  in  the  conunission  of  some 
unlawful  act;  every  such  person  shall  be  deemed  guilty  of  man- 
slaughter :  Swan's  Stat.  229.  It  is  evident  that  the  legislature  had 
in  their  view,  while  framing  the  enactment  above  quoted,  the 
<aime  of  manslaughter  as  well  understood  at  the  common  law. 
TFhey  have  adopted  it  in  substance,  and  almost  in  form.  If  then 
the  same  rule  were  admitted  applicable  to  an  indictment  upon  a 
charge  defined  by  statute,  as  upon  a  defense  defined  by  the  com- 
mon law,  there  could  be  no  objection  to  the  present  count. 
What  is  a£Srmed  in  this  statute  of  manslaughter,  of  the  character 
'which  this  count  was  intended  to  reach,  except  that  tlie  slayer 
must  be  in  the  commission,  at  the  time,  of  some  unlawful  act? 
TFhe  crime  is  declared  to  be  complete  '*  without  malice,"  that  is, 
^here  there  exists  no  malice.  Is  it  necessary  to  aigue  the  neg- 
ative form,  that  the  act  was  done  without  malice  ?  If  there  is  in 
the  indictment  no  averment  touching  the  malice,  will  not  the  in- 
ference be  necessarily  drawn  that  the  act  was  without  malice  ? 
We  think  so.  The  same  may  be  said  of  the  other  word,  "  unin*- 
tentionally," 

It  is  claimed  for  the  plaintiff  in  error,  that  there  is  no  allega- 
tion in  the  count  of  tlie  unlawful  act  designated  in  the  statute. 
It  was  necessary  to  allege  in  the  indictment  that  the  prisoner 
ivas  engaged  in  the  commission  of  some  unlawful  act.  And  this 
allegation,  it  appears  to  the  court,  is  distinctly  made  in  that  part 
of  the  indictment  which  charges  the  prisoner  with  an  assault 
upon  the  person  killed,  and  unlawfully  discharging  and  shoot- 
ing off  at  him  a  loaded  gun.  This  sufiiciently  describes  an  un- 
lawful act.  And  we  are  of  the  opinion  that  the  count  objected  to 
is  good,  and  charges  the  crime  of  manslaughter,  as  described  in 
our  statute.  It  may  be  further  observed,  that  the  statute  defines 
mnd  prescribes  three  descriptions  of  homicide:  murder  in  the  first, 
and  in  the  second  degree,  and  manslaughter.  In  the  first,  the 
act  of  killing  is  of  deliberate  and  premeditated  malice,  or  in  the 
perpetration  or  attempt  to  perpetrate  some  one  of  the  higher 
dimes  specified;  in  the  second,  the  act  is  purposely  and  ma- 
liciously done,  but  without  deliberation  and  premeditation;  and 
in  the  third,  the  act  constituting  manslaughter  is  as  above  de- 
acribed.  Now  it  is  held,  that  upon  a  count  for  even  the  highest 
apecies  of  the  crime,  murder  in  the  first  degree,  a  verdict  may 
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be  returned  for  manslaughter,  and  a  valid  judgment  against  the 
prisoner  may  be  rendered  upon  such  verdict.  In  that  case,  there 
is  not  a  description  of  the  offense,  as  it  is  found  in  the  statute; 
but  to  sustain  the  proceeding,  a  rule  of  the  common  law  is  ap- 
plied, and  the  count  which  describes  the  greater  ofiEense,  ia 
supposed  to  include  the  less.  The  court  therefore  find  that 
there  is  no  error  in  the  form  of  the  indictment. 

The  plaintiff  in  error  alleges  that  the  second  trial  to  which  he 
has  been  subjected  in  this  case,  is  in  violation  of  that  provision 
of  the  bill  of  rights  in  the  constitution  of  the  state,  which  declares 
that  in  criminal  prosecutions,  the  accused  shall  not  be  twice  put 
in  jeopardy  for  the  same  offense.  He  sought  to  avail  himself  of 
the  privilege  before  he  was  put  upon  his  trial,  upon  the  plea  of 
not  guilty,  first  by  a  motion  to  be  discharged,  and  afterwards  by 
the  plea  of  former  conviction.  But  the  determination  of  the 
court  was  against  him  in  both  instances,  and  this  is  assigned  as 
error.  It  is  not  claimed  for  the  plaintiff  in  error  that  a  convic- 
tion upon  a  defective  indictment,  when  the  judgment  has  been 
afterwards  reversed,  can  be  set  up  as  bar  to  another  prosecution. 
It  is  conceded  by  his  counsel  that  in  such  a  case  the  prisoner 
may  be  put  again  upon  his  trial.  In  such  a  case  he  says,  ac- 
cording to  the  construction  of  all  the  courts,  the  prisoner  never 
was  in  jeopardy.  But  he  claims  that  by  a  trial  before  a  lawful 
jury,  upon  a  good  indictment,  and  the  finding  of  a  verdict  by 
that  jury,  the  prisoner  has  been  put  in  jeopardy,  and  can  not, 
therefore,  be  again  prosecuted  for  the  same  offense.  It  is  not 
readily  perceived  how  any  real  distinction  can  be  drawn  between 
the  cases.  In  both  it  is  but  an  error  in  the  proceedings;  in  the 
first  the  error  is  found  in  the  indictment;  in  the  second  the 
error  is  committed  by  the  court,  it  may  be  in  admitting  or  re- 
jecting testimony,  in  charging  or  refusing  to  charge  the  jury,  or 
in  determining  some  other  one  of  the  various  legal  questions 
raised  in  the  progress  of  the  cause.  If  it  be  that  when  a  party 
is  convicted  on  a  bad  indictment  for  murder,  he  may  be  tried 
again  because  his  life  was  not  in  jeopardy,  it  may  with  equal 
truth  be  said,  under  our  system  of  laws,  and  since  the  allow- 
ance of  bills  of  exceptions  and  writs  of  error  in  criminal  prose- 
cutions, he  was  not  in  jeopardy  in  case  any  other  substantial 
error  is  found  in  the  proceedings.  For  in  this  state  any  other 
error  is  as  fatal  as  that  which  appears  in  the  indictment,  and  as 
effectually  secures  him  against  the  consequences  of  a  conviction. 
The  prisoner  is  held  liable  to  be  tried  again  upon  the  supposi- 
tion that  he  never  was  in  jeopardy.    This  upon  principle,  and 
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as  a  correct  rule  of  law,  may  be  allowed  to  govern  courts  iu  the 
trials  of  criminals.  It  will  operate  to  subject  them  to  a  trial 
upon  the  merits,  instead  of  allowing  them  to  escape  upon  a  mere 
technical  defense.  But  though  in  a  legal  sense  they  may  be 
said  never  to  have  been  in  jeopardy  when  the  indictment  was 
bad,  yet  this  is  not  always  true  in  point  of  fact;  doubtless  in 
some  instance  elsewhere  as  well  as  here,  criminals  have  been 
tried  and  convicted  under  a  defective  indictment,  and  have  after- 
wards suffered  the  punishment  of  the  law  without  ever  seeking 
or  obtaining  a  reversal  of  the  judgment. 

Still  the  law  of  the  state,  though  it  holds  a  party,  if  the  first 
judgment  against  him  has  been  reversed,  to  abide  the  issue  of  a 
second  trial,  must  nevertheless  be  allowed  the  credit  of  humane 
maxims  and  principles  which  are  continually  employed  in  behalf 
of  prisoners  upon  trial.  Their  rights  are  regarded  with  scrupu- 
lous care;  rules  and  presumptions  are  made  to  operate  in  their 
favor.  If  the  plaintiff  in  error  could  succeed  upon  the  point 
which  has  just  been  considered,  he  would  himself  escape  and 
avoid  a  second  trial,  because  he  had  once  before  been  tried  for 
the  same  offense  upon  a  good  indictment;  but  new  trials,  often 
the  means  of  safety  to  the  accused,  would  then  be  at  an  end, 
for  it  would  be  contrary  to  the  bill  of  rights  to  allow  a  second 
trial  under  a  good  indictment.  But  the  statute  which  first  au- 
thorized the  reversal  of  judgments  in  crimiual  cases,  did  not 
regard  the  second  trial  which  might  result  from  the  reversal  as 
a  violation  of  the  bill  of  rights;  nor  have  the  courts  so  regarded 
it,  for  they  have  always  acted  upon  a  different  principle,  and 
uniformly  directed  a  second  trial  whenever  the  case  seemed  to 
require  it. 

Upon  the  trial  of  the  question  before  the  jury  of  a  former 
conviction,  complaint  is  made  that  improper  evidence  was 
received;  instead  of  the  record,  all  the  original  papers,  tran- 
scripts of  the  journals  of  the  supreme  court  and  common  pleas, 
etc.,  were  admitted  by  the  court.  In  this  the  court  only  fol- 
lowed a  settled  and  long-established  practice,  and  even  at  the 
present  term  there  has  been  occasion  in  more  than  one  instance 
to  give  a  sanction  to  the  principle.  Such  papers  and  entries 
are  good  evidence,  both  in  civil  and  criminal  cases,  when  no 
formal  record  has  been  made.  The  court  ordered  the  prisoner 
to  be  arraigned  and  to  plead  to  the  third  count  of  the  indict- 
ment, and  this  is  alleged  as  an  error. 

The  reversal  in  the  case  necessarily  put  an  end  to  the  judg- 
ment, and  the  verdict  on  which  the  judgment  had  been  founded; 
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but  according  to  no  principle  could  it  be  made  to  reach  the 
prisoner's  plea. '  It  is  true,  the  first  rerdict  was  in  effect  a  re- 
turn of  not  guilty  upon  the  first  two  counts;  but  when  the  cause 
was  remanded  to  the  common  pleas  it  stood,  as  to  the  third 
count,  precisely  as  when  first  at  issue,  and  before  any  error  had 
occurred.  The  reversal  did  not  extend  to  the  plea.  And  if  the 
entry  of  a  nolle  prosequi  as  to  the  first  and  second  counts,  the 
plea  interposed  by  the  defendant  of  a  former  conviction,  to- 
gether with  the  singular  issue  made  up  for  the  jury,  could  have 
the  effect  to  set  aside  the  first  plea  of  not  guilty,  then,  by  a  di- 
rect authority  in  the  statute.  Swan's  Stat.  726,  the  court  had 
power  to  impanel  a  jury,  to  tzy  whether  the  prisoner  was  stand- 
ing mute  obstinately;  and  if  they  should  so  find,  to  direct  the 
plea  of  not  guiliy  to  be  entered,  and  to  proceed  with  the  tiiaL 
In  all  this  no  error  is  perceived. 

After  a  verdict  against  the  prisoner  on  the  plea  of  not  guilty, 
a  motion  was  made  by  him  for  a  new  trial,  for  several  reasons^ 
and  amongst  the  rest,  because  the  verdict  was  received  at  2  a.  k., 
of  the  sixth  of  December,  in  the  presence  of  the  prisoner,  with- 
out his  counsel,  and  without  notice  to  the  counsel,  and  without 
an  opportunity  to  poll  the  juiy.  There  is  no  reason  for  suppos- 
ing that  the  liberty  of  polling  the  juxy  was  denied  to  the  pzich 
oner.  Nor  is  there  any  law  making  it  imperative  that  the 
counsel  of  the  prisoner  should  be  sent  for,  to  be  present  upon 
the  delivery  of  the  verdict  by  the  jury;  though  care  ought  to  be 
taken  to  secure  to  the  prisoner  the  benefit  of  his  presence  upon 
so  important  an  occasion.  There  might,  however,  be  cases  in 
which  it  would  be  proper  to  dispense  with  the  presence  of  the 
counsel;  and  a  discretion  must  be  left  to  the  court  of  common 
pleas  upon  this  subject. 

The  court  are  of  the  opinion,  upon  the  whole  case  before 
them,  that  there  is  no  error  in  the  record  and  proceedings  of 
the  court  of  common  pleas;  and  their  judgment  is  affirmed. 


Manslaughteb,  What  is,  and  Distinctions  between  and  Mttrdxbs 
See  StcUe  v.  Field,  31  Am.  Dec.  52,  and  note  citing  prior  cases  in  this  seriess 
Anthony  v.  State,  33  Id.  143;  State  v.  Hill,  34  Id.  396;  Slaughter  ▼.  Comnnm- 
vfealth,  37  Id.  638;  Mc  Whirls  Case,  45  Id.  196.  In  Ohio  there  is  no  com- 
mon-law  offense:  Dcmis  v.  State,  32  Ohio  St.  28;  although  the  statutory  defi« 
nition  of  manslaughter  is  the  same  as  at  common  law:  Williams  v.  Statet  35 
Id.  175,  citing  the  principal  case. 

Once  in  Jeopardt,  What  is,  and  What  not:  See  this  subject  discussed 
at  length  in  notes  to  Crenshaw  y.  State^  17  Am.  Dec.  788;  State  v.  MeKte^  21 
Id.  499;  Suue  ▼.  Solomons,  27  Id.  469;  also  State  v.  Bay^  33  Id.  90;  Dwm  ▼• 
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Staie^36ld.  64;  OamrnomoeaHh  y.  Lcmd^  37  Id.  199;  iSitafe  t.  JSTonuiy,  41  U 
S14;  Mount  v.  State,  45  Id.  542. 

Ths  FBurciPAL  OASB  IS  CITED  to  fho  cfibct  thftt  an  mdiefcment  charging  a 
prisoner  with  manshraghter  need  not  follow  the  exact  language  of  the  itat- 
«te,  in  Poage  ▼.  State,  3  Ohio  St.  234. 


Collins  v.  Bjltce. 

fl8  0BI0.623.] 

MimoiPAL  OoBPoniTio5  cav  cult  Kxbwttrk  Powkbs  Bzpbbblt  Gbivkbd, 
and  noh  o^en  9b  maybe  neceenry  to  cany  the  powers  cfxpready  granted 
into  execution. 

P6WXB    Ck>NI'£BBSD    ON    MUNICIPAL    COBFORATION    TO    BnACT   Sttch    Ordi- 

nances  as  it  shall  deem  necessary  for  *'the  well  regulation,  interest, 
health,  cleanliness,  convenience,  and  advantage"  of  the  corporation,  and 
"to  require  and  compel  the  abatement  of  nnisances,"  does  not  authorise 
the  municipality  to  pass  an  ordinance  prohibiting  swine,  cattle,  hones, 
and  so  forth,  from  running  at  large,  in  contravention  of  the  genecal  law 
of  the  state,  which  allows  such  animals  to  run  at  large. 

Tbespass  for  taking  and  carrying  away  three  hogs.  The  de- 
fendant justified  under  an  ordinance  of  the  corporation  of  Oon- 
neaat,  which  prohibited  such  animals  from  running  at  large, 
and  alleged  the  taking  to  have  been  committed  by  authority  of 
8uch  orcUnanoe.  The  plaintiff  demurred  to  this  plea,  and  upon 
the  overruling  of  the  demurrer,  judgment  was  entered  for  the 
defendant.    The  further  facts  appear  in  the  opinion. 

B,  P.  Banney  and  Brewster  BandaU,  for  the  plaintiff  in  error. 

H.  Wilder,  for  the  defendant  in  error. 

By  Court,  Hitchoook,  0.  J.  As  the  defendant  in  this  case  at- 
tempted to  justify  under  an  ordinance  of  the  borough  of  C!on- 
neaut,  in  the  county  of  Ashtabula,  as  set  forth  in  the  plea,  it 
becomes  necessary  to  inquire  whether  the  corporate  authorities 
of  that  borough  had  power,  under  their  act  of  incorporation,  to 
adopt  the  ordinance  in  question.  In  determining  the  powers  of 
municipal  corporations  it  is  right  and  proper  to  allow  them  the 
exercise  of  all  powers  expressly  granted,  and  such  others  as  may 
be  necessary  to  carry  the  powers  expressly  granted  into  execu* 
tion.  Beyond  this  the  court  ought  not  to  go,  and  should  there 
be  eiTor  in  construing  those  powers,  it  is  better  to  err,  in  re- 
fltrioting  than  in  extending  them. 

The  ordinance  in  question,  is  one  by  which  swine,  cattle, 
horses,  sheep,  and  geese  are  prohibited  from  running  at  large 
in  said  borough,    llie  general  law  of  the  state  contains  no  pro* 
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hibiiion  of  the  kind,  but  on  the  contrary,  by  the  first  section  of 
the ''act  defining  the  duties  of  persons  taking  up  estray  ani- 
mals/' etc..  Swan's  Stat.  870,  it  is  enacted  "that  no  person 
shall  be  allowed  to  take  up  any  neat  cattle,  sheep,  or  hogs, 
after  the  first  day  of  April,  and  before  the  first  day  of  Novem* 
ber,  annually." 

The  power  to  adopt  the  ordinance  in  question  is  supposed  to 
be  derived  from  the  seyenth  section  of  the  act  of  incorporation: 
Local  Laws,  vol.  36,  p.  24.  This  section  provides,  '*  that  the 
mayor,  recorder,  and  trustees,  or  a  majority  of  them,  of  whom 
the  mayor  or  recorder  shall  always  be  one,  shall  have  authority 
to  make,  ordain,  and  publish  all  such  by-laws  and  ordinances, 
consistent  with  {he  constitution  and  laws  of  this  state  and  of  the 
United  States,  as  they  shall  deem  necessary  for  {he  well  regu- 
lation, interest,  health,  cleanliness,  convenience,  and  advantage 
of  said  borough  and  its  inhabitants;  to  impose  fines,  forfeitures, 
and  penalties  (not  exceeding  fifty  dollars),  upon  each  and  every 
person  offending  against  the  laws  and  ordinances,  which  may 
be  made  as  aforesaid,"  etc'. 

This  ordinance  could  not  be  adopted  under  this  part  of  the 
section,  as  it  is  in  contravention  of  the  general  law  of  the  state 
which  allows  such  animals  to  run  at  large. 

Power  is  also  conferred  upon  the  corporation  "  to  require  an<l 
compel  the  abatement  of  nuisances."  It  has  been  supposed 
that  this  ordinance  is  authorized  by  this  clause  of  the  act  of  in- 
corporation. But  such  is  not  the  opinion  of  the  court.  Al- 
though it  may  be  considered  as  a  nuisance  that  swine  should  be 
allowed  to  run  at  large  in  a  town  corporate,  still  it  is  manifest 
that  such  is  not  the  nuisance  here  spoken  of. 

Besides,  it  is  common  in  our  legislature  to  grant  expressly  to 
towns  corporate  the  power  to  do  what  in  this  case  has  been 
attempted  to  be  done.  That  is,  the  power  to  prohibit  horses, 
cattle,  and  swine  from  running  at  large.  Such  being  the  prac- 
tice, it  is  right  to  presume,  where  this  power  is  not  expressly 
granted,  it  was  intended  it  should  nob  be  exercised. 

In  the  opinion  of  the  court  the  corporation  of  Conneaut'had 
no  power  to  adopt  the  ordinance  in  question,  and  the  same  in 
void.  Such  being  the  opinion  of  the  court,  it  is  unnecessary  to 
consider  the  other  points  raised  in  argument. 

Judgment  of  the  common  pleas  reversed,  and  the  case  re- 
manded for  further  proceedings. 

PowBB  OF  Municipal  Corpobahon  to  Enact  OaDiNANcas:  See  this  tabjeol 
dlsenned  at  length  in  note  to  BMtuon  v.  Mayor  qf  FrankUn^  84  Anu  Deo.  027. 
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Yasce  et  al.  v.  Blaib. 

[18  Ohio,  589.] 
OvB  PABSinEB  CAK  yUutTAis  AH  ACTION  AT  Law  agamst  another  pari- 

ner  for  *  breach  of  the  partnership  agreements,  and  need  not  join  other 

partners  as  defendants  if  they  have  sold  out  before  the  caose  of  action 

arose. 
'ACLEOATION  OT  OiTXB  OF  Pkbiormavoi  MUST  Statb  thb  Datb  on  whioh 

sach  ofibr  was  made. 

Assumpsit.  The  plaintiffB  and  defendant,  and  David  Caiy  and 
Ely  Hyatty  entered  into  a  partnership  agreement  for  the  purpose 
of  obtaining  a  contract  to  buUd  a  part  of  the  Miami  canal.  The 
agreement  proTided  that  such  contract  should  be  taken  by  and 
in  the  name  of  the  firm.  The  defendant  took  such  contract  in 
his  own  name  and  performed  the  work.  This  action  was  brought 
to  recoTcr  for  the  breach  of  the  partnership  agreement.  The 
defendant  demurred  to  the  declaration,  and  his  demurrer  was 
sustained.    The  further  facts  appear  in  the  opinion. 

Crane,  Davis,  Orosvener,  and  Aylesworih,  for  the  plaintJAs  in 
error. 

Conldin  and  Morris,  for  the  defendant  in  error. 

By  Court,  Caldwell,  J.  It  is  contended,  on  the  part  of  the 
defendant,  that  the  demurrer  was  properly  sustained,  1>ecause 
the  declaration  shows  a  case  of  partnership;  and,  therefore,  the 
plaintiffs  must  seek  their  remedy  in  a  court  of  chancery.  We 
do  not  think  the  case  made  in  the  declaration,  comes  within  the 
general  rule  that  requires  partners  to  seek  redress,  against  each 
other,  in  chancexy.  No  part  of  the  object  which  induced  the 
parties  to  enter  into  the  contract,  had  been  accomplished  by 
them — ^no  accounts  made  that  required  settlement.  It  is  a  suit 
brought  solely  to  recover  damages  for  a  breach  of  the  partner- 
ship articles.  In  Story  on  Partnership,  p.  319,  sec.  218,  it  is 
said:  '*  Whereyer  there  is  an  express  stipulation  in  the  partner- 
ship articles,  which  is  violated  by  any  partner,  an  action  at  law, 
either  assumpsit  or  covenant,  as  the  case  may  require,  will  ordi- 
narily lie  to  recover  damages  for  the  breach  ihereof .''  We  think 
it  a  proper  case  for  a  court  of  law.  It  is  contended  that  the 
declaration  is  demurrable  because  the  suit  is  brought  by  the 
plaintiffs  jointly,  upon  a  several  contract.  Now,  we  know 
nothing  of  the  terms  of  the  contract,  except  what  is  stated  in 
the  declaration.  It  is  alleged  to  be  in  the  hands  of  defendant 
Blair.  The  declaration  speaks  of  the  parties  agreeing,  in  writ- 
ing, that  they  should  be  a  company  in  obtaining  and  perform- 
ing this  job;  and  that  each  was  to  bear  his  share  of  the  expensei 
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and  to  receive  an  equal  share  of  the  profits,  etc    We  think  the 
declaration  sets  forth  a  contract  both  joint  and  seToral. 

Another  objection  is,  that  Gary  and  Hyatt  are  parties  to  the 
action.  Caiy  and  Hyatt,  although  parties  to  the  contract,  we 
think  could  not  be  parties  to  this  suit.  Before  the  work  com- 
menced, as  can  be  fairly  inferred  from  the  declaration,  they  sold 
out,  each  his  one  sixth  of  the  right  to  the  contract,  to  Blair. 
They  have  no  cause  of  complaint  against  either  party;  nor  can 
either  party  complain  of  them.  They  have  not  broken  the  con- 
tiaot,  nor  has  either  of  the  parties  broken  it  with  them.  They 
enn  not  maintain  a  suit  against  Blair,  because  Blair  admitted  to 
{hem  their  rights  under  the  contract,  and  paid  them  what  they 
were  willing  to  take  for  those  rights.  The  plaintiffs  can  not 
maintaJTi  a  suit  against  them,  because  they  only  claimed  and 
received  what  they  had  a  right  to,  under  the  contract — ^the  same 
tiiat  the  plaintiffis  are  claiming  in  this  suit.  We  think,  then,  as 
they  sold  out  before  the  work  was  oonmienoed,  and  as  all  partaea 
have  acquiesced  in  that  arrangement,  they  are  properly  left  out 
of  the  case. 

Another  objection  set  forth  by  the  special  demurrer  is,  that  it 
is  not  stated  at  what  time  the  offer  of  the  plaintiffs  to  perform 
Ibeir  part  of  the  contract  was  made. 

It  is  a  rule  in  pleading,  that  every  material  fact  which  is  issu* 
able  and  triable  must  be  averred  to  have  happened  at  a  certain 
time  and  place,  although  it  is  not  generally  necessary  to  prove 
the  time  as  laid.  In  this  instance  it  was  necessary  that  the 
plaintiffs  should  allege  an  offer  to  perform  the  contract  on  their 
part,  and  it  was  also  necessary  that  that  offer  should  be  made 
in  a  reasonable  time.  The  averment  in  the  declaration  is,  that 
immediately  after  the  job  was  awarded,  etc.,  they  offered,  etc. 
Now  it  is  true  that  if  the  plaintiffs,  immediately  after  the  award, 
made  this  offer  and  demand,  it  would,  so  far  as  time  is  con- 
cerned, be  a  good  offer  of  performance.  Still  we  believe  it  to 
be  an  inveterate  rule  of  pleading  that  when  an  important  issua- 
ble point,  standing  out  by  itself,  has  to  be  alleged,  that  a  day 
on  which  it  happened  should  be  stated.  This  is  the  only  defect 
that  we  have  discovered  in  the  declaration. 

We  think  the  common  pleas  decided  right  in  sustaining  the 
demurrer. 

The  judgment  will  be  affirmed. 


Pabtkkb  mat  Maintain  Action  against  ms  OoPABTzrBB,  whxn:  8ee  tht 
prior  ctMi  in  tiiis  series  cited  in  note  to  Bownqffh  ▼.  thiner,  45  Am.  Deo.  27& 
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Tatlob  v.  Fovleb. 

nS  Obd,  667.] 

Baui  of  Land  viidbb  Jusomknt  aoaimst  Hitbbavd  doei  not  Immt  the  widow 
of  her  ri^i  of  dower,  although  the  court  direeti  the  proceeds  of  the  eele 
to  be  firrt  ^plied  in  mtii&ctiaii  of  a  prior  mort^^ege,  in  which  the  wile 
Joined  end  releaeed  her  dower. 

FKnriov  for  dower.    The  opinion  statee  the  facts. 
Burg€88,  SmUhf  and  VaJlandigham^  for  the  petitioner. 
Charles  MDrris^jwn*^  for  the  defendant 

Bj  Oourt,  HtroHOOOx,  0.  J.  There  is  no  eontroveray  about 
the  facts  in  this  case,  and  thej  are  all  contained  in  the  bill  and 
answer.  In  May,  1837,  Jonah  Taylor,  the  husband  of  com- 
plainant, mortgaged  the  premises  in  which  dower  is  now  de* 
manded,  to  the  state  of  Ohio,  for  the  use  of  the  fond  commis- 
sioners of  Miami  conniy,  to  secure  the  payment  of  a  loan  from 
said  commissioners.  To  the  deed  of  mortgage  the  complainant 
was  a  party,  therein  relinquishing  her  right  of  dower.  The  loan 
being  unpaid,  such  proceedings  were  had  that  a  decree  for  the 
sale  of  the  mortgaged  premises  was  entered  against  Taylor  and 
wife,  at  the  May  term  of  the  Miami  common  pleas,  1842. 
Orders  of  sale  were  issued,  but  the  land  remained  unsold  for 
want  of  bidders  until  1847. 

In  the  mean  time,  and  after  the  rendition  of  the  dcHsree,  John 
Sloan  renewed  a  judgment  against  Taylor,  upon  which  an  ex- 
ecution was  issued,  and  the  land  mortgaged,  leried  upon,  and 
sold  in  1847.  The  sale,  being  reported  to  the  court,  was  ap- 
proved, but  the  court  directed  the  mortgage  to  be  first  satisfied 
from  the  money  made  on  the  execution. 

In  this  state  of  the  case,  the  question  made  is,  whether  the 
petitioner  is  barred  of  her  right  of  dower. 

Had  the  land  been  sold  under  the  decree  of  foreclosure,  she 
must  have  been  barred.  Of  this  there  can  be  no  doubt.  In 
such  case  the  purchaser  must  hare  held  all  the  rights  of  the 
mortgagors  and  mortgagees.  His  title  would  hare  been  per- 
fect as  against  them,  and  all  in  privity  with  them.  If  the  pur* 
chase  money  exceeded  the  amount  of  the  mortgage  debt,  the 
petitioner  would  have  been  entitled  to  her  dower  in  this  surplus, 
provided  the  sale  had  been  made  after  the  death  of  her  husband. 
The  land,  however,  was  not  sold  under  the  decree.  Why  it  was 
not  we  do  not  know.  The  fact  is  apparent  that  it  remained  un- 
sold for  more  than  five  years  after  the  decree  was  rendered,  and 
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when  soldy  iras  sold  on  a  judgment  which  was  snheeqnent  in 
point  of  time  to  the  lien  of  the  mortigage. 

Suppose  the  fund  commissioners,  instead  of  proceeding  upon 
-the  mortgage,  had  prosecuted  a  common-hiw  suit  upon  their 
bond,  had  recovered  judgment,  and  upon  this  judgment  the 
land  had  been  sc^ld,  would  the  purchaser  have  taken  the  land 
discharged  of  the  dower  interest  of  the  widow  ?  It  seems  to  me 
he  would  not.  In  such  case  the  only  interest  which  he  would  ac- 
quire would  be  the  interest  of  the  judgment  debtor,  not  any  inter- 
est, present  or  contingent,  of  the  wife  of  the  judgment  debtor.  A. 
judicial  sale  of  the  real  estate  of  the  husband  does  not  divest 
the  wife  of  her  right  of  dower,  unless  that  sale  is  in  a  case 
where  she  has  herself,  by  her  own  act,  divested  herself  of  any 
interest  which  she  may  have  had  in  the  property.  The  hypo- 
thetical question  here  stated  does  not,  however,  arise  in  this 
case,  and  it  is  not  necessary  to  settle  it. 

In  the  case  under  consideration,  Sloan  recovered  a  judgment 
against  Taylor,  took  out  execution,  had  the  same  levied  on  the 
land  in  controversy,  and  the  land  was  sold  to  the  present  de- 
fendant. Now  there  can  be  no  pretense  that  under  this  sale 
the  defendant  acquired  any  right  incompatible  with  the  peti- 
tioner's right  of  dower.  This  judgment  had  no  relation  to  the 
mortgage.  Nor  was  the  sale,  so  far  as  appears,  made  with  ref- 
erence to  that  mortgage.  It  was  an  ordinary  sale  on  execution. 
After  this  sale,  had  Taylor,  or  had  a  stranger,  satisfied  the  mort- 
gage lien,  there  can  be  no  doubt  but  that  the  petitioner  would 
have  been  remitted  to  her  right  of  dower.  By  her  contract  she 
could  only  be  barred  of  that  right  in  case  the  property  pledged 
was  appropriated  to  the  payment  of  the  debt  for  which  it  was 
pledged,  and  there  was  but  one  way  by  which  it  could  be  regu- 
larly thus  appropriated,  and  this  was  by  a  judicial  proceeding 
upon  the  mortgage  itself. 

As  before  remarked,  Taylor  himself,  or  a  stranger,  might  after 
the  sale  of  this  land  have  satisfied  this  mortgage,  in  which  event 
the  petitioner  would  have  been  entitled  to  dower.  Even  had  the 
'defendant  himself,  of  his  own  mere  motion,  discharged  the  mort- 
gage debt,  the  result  would  have  been  the  same.  Can  the  &ct 
that  the  court  of  common  pleas  directed  the  mortgage  to  be 
satisfied  from  the  purchase  price  of  the  land  make  any  difference 
in  the  case  ?  It  seems  to  a  majority  of  the  court  that  it  can  not. 
'That  order  was  made  for  the  benefit  of  the  defendant.  Without 
.it  he  might  have  been  compelled  to  pay  the  price  bid,  while  he 
^ould  have  acquired  only  a  title  incumbered  by  a  mortgage. 
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With  it,  he  acquires  a  title  disincmnbered  of  the  mortgage,  bat 
incumbered  with  the  -widow's  right  of  dower. 

No  question  like  the  present  has  eyer,  within  my  recollection; 
been  submitted  to  this  court;  nor  do  we  find  many,  if  any, 
analogous  cases  in  the  books  of  reports  of  other  states.  In  the 
case  of  St.  Clair  v.  Morris,  9  Ohio  St.  16  [84  Am.  Dec.  415],  this 
court  lield  that  where  the  wife  joins  her  husband  in  a  mortgage 
containing  a  relinquisiiment  of  dower,  a  sale  of  the  land  by  the 
administrator  of  the  husband  for  the  payment  of  his  debts  ex- 
tinguishes the  right  of  dower,  and  transfers  an  unincumbered 
title  to  the  purchaser.  The  case  shows  that  the  land  sold  for 
less  than  one  half  the  debt  secured  by  the  mortgage.  Under  our 
law  the  administrator  may  sell  land  incumbered  by  a  mortgage, 
but  the  money  received  must  first  be  appropriated  to  discharge 
the' mortgage  debt.  The  right  of  the  administrator  to  sell  does 
not  interfere  with,  or  in  any  way  afiect,  the  lien  of  the  mortgagee. 
This  specific  lien  is  secured  to  him ;  and  the  sale  by  the  administra- 
tor would  be  as  effectual  to  defeat  the  widow's  right  of  dower  as 
would  a  sale  upon  a  judicial  proceeding  upon  the  mortgage  itself. 

The  case  of  Popldn  v.  Bumstead,  8  Mass.  491  [5  Am.  Dec. 
113],  is  one  -which  is  supposed  to  militate  against  the  decision 
now  made,  but  I  do  not  see  that  it  does.  In  that  case,  the 
equity  of  redemption  to  mortgaged  premises  had  been  sold  at 
administrator's  sale,  under  the  law  of  Massachusetts,  and  the 
court  held,  that  the  purchaser  might  redeem  the  land  and  hold 
it  discharged  of  the  widow's  dower,  she  having  joined  with  her 
husband  in  the  execution  of  the  mortgage  deed. 

The  cases  of  Harrison  v.  Eldridge,  2  Halst.  392,  and  Barker  v. 
Parker,  17  Mass.  564,  are  cases  which,  if  not  directly  in  point, 
go  strongly  to  sustain  the  decision  now  made.  We  put  the  case 
upon  this  ground:  If  the  defendant  had  been  a  purchaser  under 
the  decree  of  foreclosure,  he  would  so  far  have  connected  him- 
self with  the  mortgage  as  to  have  been  protected  against  the 
dower  claim;  but,  inasmuch  as  he  is  a  purchaser  under  an  ordi- 
nary judgment,  he  is  in  no  way  connected  with  the  mortgage,  • 
and  can  derive  no  protection  from  it. 

The  complainant  is  entitled  to  a  decree. 

Avert,  J. ,  delivered  a  dissenting  opinion. 

Eight  to  Dowes,  when  Barred  by  Joinimo  in  Mobtgagb:  See  th« 
prior  cases  in  this  series  cited  in  note  to  Hawley  v.  Bradford^  37  Am.  Dec 
892.  The  doctrine  of  the  principal  case  on  this  subject  was  affirmed,  and  ap- 
plied to  various  states  of  circumstances,  in  Carter  ▼.  Ooodin,  3  Ohio  St.  75| 
WoodiooTth  V.  Paige,  5  Id.  73;  State  Bank  v.  HinUm,  21  Id.  515;  Ridgvxijf  t. 
UaUing,  23  Id.  295. 
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Knabb's  Appeal. 

[10  PxmmLTAiiXA  Stats.  186.] 

OkiAiM  ov  Mbghanio  unbeb  thb  Statute  or  1836  is  not  insoffioieQt  for 
failing  to  contain  the  initial  letter  of  the  owner's  name,  and  wherv  tba 
claim  ii  a  joint  one,  for  omitting  to  state  whether  the  claimants  are  part> 
ners  or  individual  joint  creditors. 

Kami  or  Contbactor  Need  be  Stated  nr  Mbchakio'b  Claim  only  when 
the  contract  was  made  with  a  builder,  distinct  from  the  owner  of  th« 
building. 

Mkjhawio's  Claim  WmoH  Designates  Looautt  or  Building  as  in  "  Up- 
per Providence  township,  Montgomery  oonnty,  Fa.,  boanded  by  lands  of 
Jacob  Landis  and  others,"  is  sufficient. 

Itemized  Account  Annexed  to  Mechanic's  Claim  is  a  part  thereof,  aad 
if  such  account  contains  but  one  date,  it  will  be  presumed  that  all  the 
materials  were  furnished  on  such  date,  unless  the  contrary  appears. 

Subsequent  Incumbrancees  mat  Object  to  the  Deficiencies  appearing 
in  mechanics'  claims  filed  against  their  debtor. 

Appeal  from  an  order  distributing  a  fund  arising  from  the 
sale  of  a  decedent's  estate,  among  certain  mechanic  lienors. 
The  opinion  states  the  facts. 

O.  B.  Fox  and  Sierigere^  for  the  appellant* 

H,  IVeedley,  for  the  appellees. 

By  Court,  Bell,  J.  The  formal  objections  to  the  statements 
of  the  claims  in  question  are  made  under  the  twelfth  section  of 
the  act  of  1836.  The  great  object  of  its  seTera}  provisions  is 
notice,  and  it  has  been  truly  said,  an  observance  of  them  is 
essential  to  the  safety  of  owners,  purchasers,  and  other  lien 
creditors,  as  furnishing  some  data  by  which,  in  case  of  dispute^ 
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ihffj  may  be  eziabled  to  ascertain  the  truth:  NoU  t.  Swhieford,  6 
Pa.  St.  187.  Bat  all  the  cases  agree  that  a  substantial  compli- 
ance is  sufficient,  and  this  is  shown  to  exist  whereyer  enough 
appears,  on  the  face  of  the  statement,  to  point  the  way  to  suc- 
cessful inquiry.  Adherence  to  the  terms  of  the  statute  is  indis- 
pensable, but  the  rule  must  not  be  pushed  into  such  niceties  as 
serve  but  to  perplex  and  embarrass  a  remedy  intended  to  be 
simple  and  summary,  without,  in  fact,  adding  anything  to  the 
security  of  the  parties  having  an  interest  in  the  building  sought 
to  be  incumbered.  Certainly  to  a  common  intent  has,  therefore, 
always  been  held  to  suffice.  If  we  apply  this  reasonable  rule  to 
the  claims  here  disputed,  I  think  it  will  be  found  the  plaintifis 
hare  done  all  incumbent  on  them  to  do.  The  exceptions  taken 
ask  more  than  this.  Indeed,  many  of  them  were  tacitly  con- 
ceded to  be  hypercritical,  by  the  lack  of  energy  with  which  they 
were  urged  on  the  part  of  the  contesting  creditors. 

The  first  of  them  relate  to  the  supposed  insufficiency  of  the 
statement  filed  by  Beah  &  Ullman,  in  setting  out  the  name  of 
the  owner  and  the  character  in  which  material-men  claim.  The 
cnnission  of  the  initial  letter  M.,  in  writing  the  name  of  the  re* 
pnted  owner  in  the  body  of  the  claim,  is  put  forward  as  a  fatal 
defect.  But,  even  under  the  critical  accuracy  sometimes  re- 
quired by  the  common-law  system  of  pleading,  such  an  omis- 
sion could  not  be  pleaded  in  abatement;  and  it  would  be  strange, 
indeed,  if,  at  this  day,  it  should  be  entertained  as  destructive  of 
a  procedure  wherein  convenient  certainty,  only,  is  required,  and 
which,  in  this  instance,  is  obtained  by  reference  to  the  title  of 
the  statement  and  the  bill  appended  to  it.  The  accidental 
dropping  of  the  middle  letter  is,  at  most,  but  a  Ic^psus  pennm, 
which  can  mislead  no  one. 

The  objection,  that  it  does  not  appear  whether  the  creditors 
claimed  as  individuals,  or  as  a  firm,  is  equally  unsubstantiaL 
Even  admitting  they  claim  in  the  latter  capacity,  it  is  not  nec- 
essary it  should  so  appear,  in  order  to  individuate  them.  In 
point  of  form,  even  a  common-law  narr,  by  partners  is  good 
without  so  specifically  designating  them.  But  how  are  we  to 
know  they  so  claimed  as  partners,  in  the  mercantile  sense  of  the 
term  ?    And  if  not,  all  shadow  of  exception  vanishes. 

Harper  is  named  as  o^vner  or  reputed  owner,  and  no  one  is 
designated  as  contractor,  architect,  or  builder.  This  is  the  third 
exception.  But  the  act  requires,  in  express  terms,  a  contractor 
to  be  named,  only  where  the  contract  was  made  with  a  builder, 
distinct  from  the  owner  of  the  building,  and  the  decisions  have 
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not  extended  these  tenns  beyond  their  obvious  meaning:  Jime% 
▼.  Shawhan,  4  Watts  &  S.  262;  SuUivan  y.  Johns,  5  Whart  366. 
To  be  Bure^  in  the  latter  case,  it  is  observed,  there  is  no  objec- 
tion to  naming  an  owner,  who  built  the  bouse  for  himself,  as 
owner  or  contractor,  or  both.  It  is  so  done  in  this  instance,  in 
the  claim  filed  by  Davis  &  Whitaker.  But  there  is  no  impera- 
tive necessity  for  this.  It  has  even  been  said  that  as  the  name 
is  only  a  circumstance  of  description,  to  specify  the  property, 
entire  accuracy  as  to  the  ownership  may  not  be  indispensable. 
Oertain  it  is,  the  proceeding  being  in  rem,  the  object  in  stating 
the  names  of  the  parties  connected  with  the  structure,  is  a  desig- 
nation of  the  thing  and  not  of  the  person.  This  object  is  gen- 
erally affected  by  naming  the  owner  alone.  Still,  where  there 
is  also  a  contractor,  builder,  or  architect,  conformity  with  the 
etatute  requires  him  to  be  named.  What  would  be  the  effect  of 
a  neglect  to  notice  him,  in  a  proper  case,  we  are  not  called  on 
to  declare,  since  it  nowhere  appears  there  was,  in  this  case,  a 
distinct  contractor. 

The  succeeding  class  of  exceptions  is  based  upon  a  supposed 
absence  of  accuracy  and  certainty  in  certain  particulars,  which 
are  now  to  be  considered.  A  very  brief  notice  of  each  of  them 
will  suffice. 

And  first:  it  is  admitted  the  building,  subject  to  these  liens,  ia 
described  with  sufficient  definiteness  in  the  statement  filed  by 
Davis  &  Whitaker;  but  the  quality  of  certainty  in  this  particular 
is  denied  to  exist  in  that  put  on  record  by  Bean  &  XTllman.  And 
yet,  descriptions  of  no  greater  certainty — nay,  some  of  much 
less — have  passed  muster.  A  building  in  this  city  was  described 
as  a  three-storied  brick  house  (naming  the  owner),  situate  on 
the  south  side  of  Walnut  street,  between  Eleventh  and  Twelfth 
streets.  This  was  held  sufficient,  although  another  street  called 
Quince  intervened  between  the  last-named  streets:  Barker  v. 
Conrad,  12  Serg.  &  E.  301  [14  Am.  Dec.  691]. 

To  the  same  effect  is  Springer  v.  Keyser,  6  Whart.  187.  Shaw  v. 
Barnes,  5  Pa.  St.  18  [47  Am.  Dec.  399],  was  still  less  precise; 
for  there  the  structure  was  said  to  stand  ''  on  the  north  side  of 
Lombard  street,  west  of  Ninth  street,  adjoining  Smith's  lot  on 
the  east,"  without  giving  another  parallel  street.  This  was  de- 
<;ided  to  be  well  enough  to  designate  locality.  An  effort  was 
made  in  Washburn  v.  Bussel,  1  Id.  499,  to  embrace  within  the 
rule  of  these  decisions  a  claim  filed  against  ''a  tract  of  land  in 
Clarion  county,  on  the  waters  of  the  Clarion  river,  with  one 
double  saw-mill  thereon,  situate  on  the  east  side  of  said  river,*' 
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stating  the  dimensions  of  the  mill.  Bat  this  was  thought  to 
lack  necessary  precision^  for,  in  effect,  it  was  no  more  that  stat- 
ing the  building  to  be  in  a  particular  county;  a  generality  not 
aided  by  a  description  of  the  building,  which  resembled  many 
others. 

In  the  instance  here  in  question,  the  name  of  the  owner,  the 
locality  of  his  building,  ^'  XJpx)er  Providence  township,  Mont- 
gomery county,  Pa.,  bounded  by  lands  of  Jacob  Landis  and 
others,''  the  material  of  which  it  is  constructed,  its  dimen- 
sions, and  the  number  of  its  stories  are  given.  This  would 
seem  to  be  a  literal  compliance  with  the  terms  of  the  statute. 
It  certainly  furnishes  means  for  easy  identification,  and  this  is 
all,  as  already  observed,  that  is  required.  You  shall,  says  the 
lat7,  give  **  the  localiiy  of  the  building,  and  the  size  and  num« 
ber  of  stories  of  the  same,  or  such  other  matter  of  description 
as  shall  be  sufficient  to  identify  the  same."  It  is  not  pretended 
Harper  was  the  owner  of  another  building  in  Providence  town- 
ship at  all  like  this,  or,  indeed,  of  any  other  house;  a  fact  which 
was  considered  of  weight  in  Springer  v.  Keyser^  6  Whart.  187, 
and  which  in  our  case,  it  seems  to  me,  ought  to  be  of  decisive 
effect.  Upon  this  head  it  was  principally  urged  for  the  contest- 
ing creditors,  that  the  claim  filed  by  Davis  &  Whitaker,  shows 
the  house  to  be  situate  in  a  village  called  Quincy.  Admitting 
this  to  be  so,  mention  of  the  fact  would  be  but  a  superadded  cir- 
ctunstance  of  description,  increasing,  perhaps,  the  facilities  of 
discoveiy,  but  not  absolutely  essential  to  it.  It  is  not  averred 
the  village  is  of  such  size,  or  so  important  in  its  relations  of 
business  and  trade,  that  a  neglect  to  name  it  would  naturally 
lead  an  inquirer  to  the  conclusion  the  building  described  stood 
not  in  the  town,  and  we  do  not,  therefore,  intimate  any  opinion 
how  far,  under  such  circumstances,  silence  as  to  the  urban  char- 
acter of  a  dwelling  or  other  structure,  would  detract  from  the 
necessary  certainty  of  description. 

Of  the  remaining  exceptions  of  this  class  it  is  to  be  premised 
that  the  statement  and  bill  annexed  to  it  are  to  be  taken  as  con- 
stituting what,  by  the  act  of  assembly,  is  called  the  *'  claim"  of 
the  plaintiff.  Of  this  there  can  not  be  a  moment's  question 
where  the  apx>ended  bill  is  specially  referred  to  by  his  state- 
ment. Nor  is  this  more  doubtful,  though  notice  of  the  account 
be  omitted  in  the  statement;  if  otherwise,  it  sufficiently  appears 
to  have  been  the  intent  of  the  plaintiff  to  make  it  a  constituent 
portion  of  his  claim.  The  question  must  always  be.  Does  the 
appearance  of  the  document,  taken  as  a  whole,  indicate  such  an 
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intenty  or  is  its  aspect,  or  circumstances  connected  ifith  it,  cal- 
cnlated  to  mislead  one  candidly  searching  after  tmth?  No 
particular  fonn  is  prescribed  for  these  instraments,  nor  has  a 
general  practice,  under  the  statute,  assigned  to  them  a  technical 
garb.  The  shapes  they  are  made  to  assume  in  different  counties^ 
and  even  in  the  same  county,  are  almost  as  Tarious  as  the  intel- 
ligence and  business  tact  of  those  who  prepare  them  for  the 
office  files. 

Under  such  circumstances  it  would  be  absurd  to  measure 
them  by  any  other  standard  than  one  suggested  by  the  ordinaiy 
business  habits  of  the  countiy,  or  to  exact  for  them  a  nicer  and 
more  critical  construction  than  usually  enters  into  the  composi- 
tion of  such  papers  among  non-professional  men.  Here  the 
bill  or  account  annexed  by  Davis  &  Whitaker  to  their  statement 
obviously  forms  part  of  it.  It  is  in  their  handwriting,  followr 
ing  immediately  after  the  statement  itself,  and  treats  of  the 
same  subjects  of  charge,  viz.,  lumber  ftimished  and  hauling  it 
to  the  building.  Its  adjusted  amount,  too,  exactly  corresponds 
with  the  sum  claimed  by  the  statement  as  due;  and  it  is  not  to 
be  doubted — though  not  so  expressly  stated  on  the  paper-book — 
the  whole  was  spread,  by  the  prothonotary,  on  the  dockets  of 
the  court,  as  forming  one  document.  It  must,  on  the  grounds 
stated,  be  so  accepted  by  us.  Thus  esteemed  and  treated,  these 
claims  satisfy  every  rule.  They  give  the  amount  of  the  debts 
claimed  by  the  material-men;  the  nature  and  amount  of  the 
materials  furnished  and  labor  performed;  the  building  tor 
which,  and  the  time  when,  they  were  furnished  and  done.  In 
this  last  particular  the  account  of  Davis  &  Whitaker  is  very 
minute  and  precise.  That  furnished  by  Bean  &  Ullman  has  but 
one  date.  But,  in  the  absence  of  contrary  proof,  they  must  be 
taken  as  designating  the  time  when  the  bricks  were  furnished. 
It  is  totally  unlike  the  appended  bill  in  WUman  v.  Walker,  9 
Watts  &  S.  183.  There  the  account  consisted  of  various  items 
of  marble  furnished  for  the  building:  such  as  mantels,  steps^ 
ashler,  etc.,  and  of  marble-work,  which  must  have  been  fur- 
nished and  performed  at  different  times;  and  yet  there  was  but 
a  single  date.  '*  It  is  obvious,"  said  Judge  Sergeant,  '*  the  date 
is  the  date  in  the  bill,  and  nothing  else."  But  this  can  not 
certainly  be  asserted  of  the  present  account.  It  consists  of  but 
one  item,  and  though  not  very  probable,  it  is  possible  the  bricks 
may  all  have  been  furnished  on  the  same  day.  Of  this  the  only 
evidence  we  have  is  the  bill  itself,  and  it  would  be  hazardous  to 
assume  a  fact  in  contradiction  of  it,  for  the  mere  purpose  of  in- 
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Talidating  the  lien.  Besides,  it  is  said  to  be  the  habit  o^  the 
trade  to  ascertain  the  number  of  bricks  famished  for  a  building 
after  it  is  completed,  and  then  to  make  the  final  charge.  If  so, 
I  should  think  the  act  satisfied  by  the  insertion  of  that  date. 

Another  objection,  not  much  pressed,  is  that  the  claim  of 
Davis  &  Whitaker  contains  no  distinct  specification  of  the 
amounts  due  for  matezials  and  work,  leepectiTely.  This  objec- 
tion is  founded  upon  the  rejection  of  the  appended  aocouut,  as 
part  of  the  claim.  That  shows  distinctly  how  much  is  claimed 
for  hauling. 

The  fifth  exception  to  the  claim  was  not  argued.  There  is 
nothing  in  it. 

These  yiews,  in  affirmance  of  the  validity  of  the  liens,  make 
it  unimportant  to  decide  the  other  question  made  on  the  argu- 
ment, namely,  whether  subsequent  incumbrancers  can  be  ad- 
mitted to  object  deficiencies  in  the  statement  in  avoidance  of  the 
lien.  But  upon  this  point  we  entertain  no  doubt.  Until  now, 
their  right  to  do  so  has  never  been  questioned.  It  was  per- 
mitted, without  objection,  in  the  much-contested  case  of  Thmnaa 
V.  James,  7  Watts  &  S.  381;  no  one  dreaming  of  a  doubt.  A 
«laim  filed  is  not  in  the  nature  of  a  judgment  pronounced  by  a 
court.  It  is,  as  was  decided  at  the  present  term,  but  a  means, 
partaking  of  the  character  of  process,  of  enforcing  a  statutory 
lien.  It  comes  not,  therefore,  within  the  principle  upon  which 
ihe  doctrine  of  Hauer'a  Appeal,  5  Id.  473,  and  other  similar 
cases,  is  based.  This  is  proved  by  the  whole  scope  of  the  act 
of  1836,  and  particularly  by  the  provisions  of  sections  6,  9, 18, 
S3,  and  25,  which  evidently  contemplate  and  provide  modea 
lor  the  interference  of  mortgagees,  judgment  creditors,  and  other 
incumbrancers,  having  no  estate  in  the  premises  bound. 

Decree  affirmed. 

Mbchanxc'b  iJKir  CsBTnnoA'ni,  What  shoxtld  OoNTAnr  uxmm  Pimr- 
STLVANiA  Statute:  See  Shaw  ▼.  Bamu,  47  Am.  Deo.  399^  and  caaee  died  in 
notes.  Ab  to  the  requirements  of  such  oertificate  under  Conneotiont  stfttate^ 
■ee  BankqfCharUrton  ▼.  OurOu,  46  Id.  325. 

Estates  akd  Imtbbbsts  AmKTRD  bt  Mbohakio'^  Lmr:  See  note  tt 
X^foiiv.  JfcO^t^,  46  Am.  Dea  67&-680^  wiien  this  sobjeol  b  diMiMd. 
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BUGHT  V.  SOHENOK. 

[10  TMxnnLYAXiA  Staxx,  286.] 

Qbaivtob  04N  vcn,  bt  Subsequent  Conduct,  Affbot  ob  Dnmr  Title,  if» 
at  the  tima  of  the  acknowledgment  and  execution  of  his  deed,  he  has 
performed  acts  amounting  to  a  deliyery. 

Rboobdino  Of  Deed,  althouoh  not  Conclusive  as  to  m  Deutebt,  ii 
strong  evidence  thereof  in  the  hands  of  an  innocent  purchaser. 

Lbatvio  Deed,  Pbopbblt  Aoxnowledoed,  Signed,  and  Sealed,  in  the 
posseesion  of  the  officer  who  takes  the  acknowledgment,  without  the 
grantor's  doing  or  saying  anything  to  qualify  the  delivery,  is  sufficient  to 
vest  the  title  in  the  grantee,  although  he  he  not  present;  and  the  grantor 
can  not,  hy  subsequent  instructions,  limit  the  effect  of  such  acts  to  a 
mere  delivery  in  escrow. 

AooBFTANCE  or  A  BsBD,  IV  FOB  THE  BENEFIT  OF  THE  Qbantee,  will  be  pre- 
sumed, unless  the  contrary  appears. 

BuBDEN  OF  Pboof  TO  Show  THAT  Deed  Dult  Eboobded  was  noTer  deliT- 
ered  is  on  the  grantor,  in  an  action  of  ejectment  against  an  innocent 
purchaser. 

Deed  Delivebed  bt  One  wttu  Whok  It  has  been  Leit  in  Ebgbow,  before 
the  performance  of  the  condition  on  which  the  delivery  was  authorised, 
is  not  void  in  the  hands  of  an  innocent  purchaser. 

Attobnby  IN  Fact  of  Assignee  for  the  Benefit  of  Cbeditobs  may  make 
a  deed,  although  the  assignment  conveys  no  authority  on  the  assignee 
to  appoint  an  attorney. 

EjBoncENT.  In  1834,  James  and  Thomas  Darrach  were  the 
owners  of  the  premises  in  dispute.  Daring  such  year,  Thomas 
assigned  his  property  to  the  plaintiff.  The  defendant  claimed 
title  under  a  deed  from  the  assignees  to  James,  purporting  to 
have  been  made  by  Thomas  Bradford,  their  attorney  in  fact, 
and  a  subsequent  deed  from  James  to  him.  The  assignment 
contained  no  delegation  of  power  to  the  assignees  to  appoint  an 
attorney.    The  further  facts  appear  in  the  opinion. 

Cuyler,  for  the  plaintiff  in  error. 

F.  L.  Bradford  and  ScoU,  for  the  defendants  in  error. 

By  Court,  Eooebs,  J.  In  Souverbye  ▼.  Arden,  1  Johns.  C3h. 
240,  it  is  ruled  that  the  declarations  of  the  intention  or  under- 
standing of  a  grantor,  different  from  the  intent  apparent  on  the 
face  of  the  deed  or  of  conditions  annexed  to  it,  to  be  effectual, 
must  be  made  at  the  time  of  executing  it.  That  if,  at  the  time 
of  executing  a  deed,  there  was  no  delivery  or  intention  to  de- 
liver— these  are  facts  which  should  be  explicitly  proved  by  the 
grantor.  If,  therefore,  the  acts  and  declarations  of  Mr.  Brad- 
ford, at  the  time  of  the  execution  and  acknowledgment  of  the 
deed,  amounted  to  a  delivery,  his  subsequent  conduct  the  next 
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day  can  not  affect  or  divest  the  title.  The  question  mnst  bo  ex* 
aioined  in  reference  to  that  point  of  time,  throwing  entirely  out 
of  view  what  the  witness  proved  afterwards  took  place. 

The  fifth  section  of  the  act  of  1716  enacts  that  all  recorded 
deeds,  etc.,  shall  have  the  same  force  and  effect  for  giving  pos- 
session and  seisin,  and  making  good  the  title  and  assurance  of 
lands,  tenements,  and  hereditaments,  as  deeds  of  feofi&nent  with 
livery  of  seisin,  or  deeds  enrolled  in  any  of  the  king's  courts 
of  record  at  Westminster  have,  in  the  kingdom  of  Great  Britain* 

Now,  although  recording  the  deed  is  not  an  absolute  delivery, 
but  only  evidence  of  it,  as  is  ruled  in  Chess  v.  Chess^  1  Pen.  & 
W.  84  [21  Am.  Dec.  860],  yet,  as  the  fact  of  delivery  is  the  as- 
surance of  the  title  in  the  hands  of  an  innocent  purchaser,  it  is 
entitled  to  great  weight  and  consideration.  A  purchaser  for 
value  has  a  right  to  act  on  the  faith  that  it  has  been  signed,, 
sealed,  delivered,  and  acknowledged,  as  it  purports  to  be,  in 
proper  form  and  by  proper  parties.  He  can  not  suppose  it  was 
surreptitiously  taken  from  the  grantor,  and  put  on  record  by 
circumvention  and  fraud;  and  hence,  as  is  decided  in  Souverbye 
V.  Arden,  already  cited,  before  he  can  bo  deprived  of  his  prop- 
erty, the  facts  which  avoid  his  title  must  be  proved  by  the 
grantor  by  the  most  unexceptionable  testimony.  Has  the  plaint- 
iff made  out  such  a  case  as  avoids  the  deed,  depends  mainly  on 
the  testimony  of  Mr.  Bradford,  who  proves  that  he  went  to  the 
office  of  the  alderman,  found  the  deed  there  already  executed  hj 
the  co-assignee;  that  he  signed  and  acknowledged  it  himself, 
without  any  qualification,  and  went  away,  leaving  the  deed 
where  he  had  found  it.  It  is  true,  he  went  the  next  day  to  the 
office  of  Curtis,  the  agent  of  both  parties,  and  told  him  not  to 
deliver  any  of  the  deeds,  where  the  purchasers  were  to  pay 
money,  until  he  received  the  money.  If  the  act  of  Mr.  Brad- 
ford, at  the  office  of  the  alderman,  was  in  law  a  delivery,  his 
subsequent  acts  can  have  no  effect  in  divesting  a  title  already 
vested  in  the  grantee:  Souverbye  v.  Arden,  1  Johns.  Ch.  240. 
That  the  delivery  was  complete  when  the  grantors  declared  be- 
fore the  proper  officer,  that  they  signed,  sealed,  and  delivered 
the  deed,  without  saying  or  doing  anything  to  qualify  the  de- 
livery, is  well  settled  on  authority.  If  the  grantee  had  been 
present  at  the  time,  either  personally  or  by  agent,  no  x>erson  would 
doubt  that  the  title  vested;  but  it  is  ruled  that  this  will  not  pre« 
vent  its  taking  effect  as  a  good  deed.  Thus,  in  Oamons  v. 
Enighi^  6  Bam.  &  Oress.  671,  and  Lloyd  v.  Bennett,  8  Car.  &  P. 
124,  the  principle  deduced  by  Mr.  Justice  Bayley,  in  a  most 
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elaborate  reyiew  of  all  the  authorities,  is,  that  when  an  instra- 
ment  is  formally  sealed  and  delivered,  and  there  is  nothing  to 
qualify  the  deliyery  but  the  keeping  of  the  deed  in  the  hands  of 
the  executing  party — ^nothing  to  show  that  he  did  not  intend  it 
to  operate  immediately — ^that  is  a  valid  and  effectual  deed,  and 
that  delivery  to  the  party  who  is  to  take  by  it,  or  any  other 
person  for  his  use,  is  not  essential. 

But  this  case,  be  it  remarked,  is  stronger  than  the  case  cited; 
for  there  was  not  only  a  complete  and  unconditional  acknowl- 
edgment of  the  signing  and  delivery,  but  the  grantor  did  not 
even  retain  the  deed,  but  left  it  with  the  magistrate.  Shepherd, 
in  his  Touchstone,  p.  67,  lays  it  down  that  delivery  to  a  stranger 
will  be  a  sufficient  delivery  if  he  has  authority  to  receive  it,  or  if 
made  for  the  use  and  on  behalf  of  the  grantee.  Delivery  to  a 
third  person  for  the  use  of  the  party  in  whose  favor  the  deed  is 
executed,  where  the  grantor  parts  with  all  control  over  the  deed, 
makes  the  deed  effectual  from  the  instant  of  such  delivery, 
although  the  person  to  whom  the  deed  is  so  delivered  be  not  the 
agent  of  him  to  whose  benefit  the  deed  is  made.  Can  there  be 
any  question,  says  Balyey,  J.,  in  Oamons  v.  Knighi,  that  deliv- 
ery to  a  third  person  for  the  use  of  the  party  in  whose  favor  the 
deed  is  made,  when  the  grantor  parts  with  the  whole  control 
over  the  deed,  makes  the  deed  effectual  from  the  instant  of  such 
delivery  ?  The  law  will  presume,  if  nothing  appears  to  the  con- 
trary, that  a  man  will  accept  what  is  for  his  benefit.  The  cases 
cited  show  conclusively  that  the  presence  of  the  grantee  is  not 
essential,  nor  does  it  alter  the  case  that  the  magistrate  was  not 
the  agent  of  the  grantee.  The  delivery  is  good,  notwithstand- 
ing, if  he  parts  with  all  control  over  the  deed;  if  he  parts  with  it 
without  any  qualification,  the  title  vests  from  the  instant  it  is  so 
delivered.  It  is  not  pretended  that  at  the  time  the  deed  was 
signed,  sealed,  delivered,  and  acknowledged  there  was  any  con- 
dition, qualification,  or  explanation  whatever. 

The  condition  or  qualification,  if  any,  was  made  to  Mr.  Ourtis 
on  the  following  day;  but  that  was  too  late,  as  it  was  not  until 
the  title  was  vested  in  the  grantee.  To  the  same  effect  is  Lloyd 
V.  Bennett,  8  Car.  &  P.  124.  There  a  person  made  a  deed  of 
gift  of  all  his  real  estate  to  his  daughter;  he  signed  and  sealed 
it,  and  no  one  being  present  but  the  attesting  witnesses  he  said: 
*'  I  deliver  this  as  my  act  and  deed."  After  this  he  desired  a 
third  person  to  keep  it,  and  not  deliver  it  to  his  granddaughter 
till  he  was  dead,  it  being  suggested  to  him  that  she  might  other- 
wise take  his  property  from  him  in  his  life-time;  it  was  held  that 
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the  deliveiy  of  the  deed  was  complete.  It  is  contended  with 
great  force  that  the  deed  being  perfect  in  form  and  complete, 
it  being  duly  recorded  and  the  grantee  in  possession,  a  third 
party  having  innocently  invested  his  money  on  the  faith  of  scoh 
circumstances,  it  rested  on  the  plaintiffs  to  show  strictly  that 
the  condition,  if  any,  was  not  complied  with.  The  plaintiff  in 
error  insists  that  the  grantee  ought  to  show  that  Blight  did  not 
deliver  the  deed,  that  he  had  not  received  the  purchase  money, 
or  that  Curtis  had  not  received  it.  We  de^m  these  facts  im- 
portant, and  are  of  opinion  that  the  burden  of  proving  this  was 
thrown  on  the  grantor.  There  was  po  evidence  that  the  deed 
had  not  been  delivered  by  Blight,  one  of  the  grantors;  that  he  had 
not  received  the  purchase  money,  except  what  amounts  to  little, 
if  anything,  that  he  does  not  charge  himself  with  it  in  a  subse- 
quent and  separate  account;  nor  was  there  any  evidence  that 
Curtis  had  not  received  the  purchase  money,  except  the  testi- 
mony of  Mr.  Bradford,  that  he  never  accounted  for  it  to  him, 
nor,  so  far  as  he  knew,  to  any  other  person.  As  the  burden  of 
proof  is  on  the  grantor,  he  must  establish  these  facts,  even  if 
it  be  necessary  to  examine  Mr.  Darrach  for  that  purpose.  If 
the  attesting  witnesses  had  been  present  at  the  time  of  the  ex^ 
cution  of  the  deed  before  the  alderman,  they  must  have  been 
called  by  the  grantor:  Markley  v.  SwarUlander,  8  Watts  &  S. 
172;  but  as  they  were  not  present,  a  condition  attached  to  the 
delivery  at  that  time,  may,  I  agree,  be  proved  by  others,  as  the 
alderman  for  example. 

But  it  is  unquestionable  law,  that  a  deed  can  not  be  made  aa 
escrow  by  any  other  declarations  than  are  made  at  the  time  of 
signing  and  executing  the  instrument.  This  is  so  held,  in 
effect,  in  Souverbye  v.  Arden,  1  Johns.  Ch.  240,  where  it  is  ruled, 
as  has  been  already  said,  that  the  declarations  of  the  intention 
or  understanding  of  a  grantor,  different  from  the  intent  appar- 
ent on  the  face  of  the  deed,  or  of  a  condition  annexed  to  it,  to 
be  effectual,  must  be  made  at  the  time  of  executing  it.  It  is 
the  duty  of  the  grantor,  as  the  chancellor  truly  says,  to  speak 
then,  and  declare  his  intentions,  if  any  he  has,  inconsistent  with 
the  natural  and  necessary  result  of  the  solemnity. 

The  general  principle  of  law  is,  that  the  formal  act  of  signing, 
sealing,  and  deliveiy,  is  the  perfection  and  consummation  of 
the  deed;  and  it  lies  vrith  the  grantor  to  prove  clearly  that  the 
appearances  were  not  consistent  with  the  truth.  The  presump- 
tion is  against  him,  and  the  task  is  on  him  to  destroy  that  pro- 
Ax.  Dv9.  Vol.  LI--B1 
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Bomption  by  clear  and  positive  proof  that  there  wns  no  deliyery, 
and  that  it  was  so  understood  at  the  time. 

But,  granting  the  deed  was  deposited  with  CurtiSy  as  an 
escrow^  to  be  delivered  only  on  the  performance  of  a  special 
condition,  and  in  violation  of  his  instructions,  he  delivered  the 
deed  vrithout  exacting  payment,  does  that  avoid  the  tiUe  of  the 
defendant,  who  is  a  bona  fide  purchaser  without  notice?  This 
is  the  next  question.  The  first  reflection  which  strikes  us  is 
tliat,  if  a  tide  may  be  avoided  under  such  circumstances,  no 
purchaser  is  safe.  This  is  a  strong  case,  for  here  the  defendant 
is  an  innocent  purchaser  for  value.  He  invests  his  money  on 
the  faith  of  the  solemn  acts  and  declarations  of  the  plaintiff. 
These  acts  and  declarations  were  made  before  a  magistrate,  duly 
empowered  for  that  purpose,  certified  to  by  him  in  proper  form,- 
duly  recorded  on  the  records  of  the  couniy,  which,  by  the  act 
of  1715,  is  to  have  the  same  force  and  effect  for  giving  posses- 
sion and  seisin,  and  making  good  the  tiUe  and  assurance  of  the 
law,  as  a  deed  of  feoffment,  with  livery  of  seisin,  etc.  More- 
over, it  appears  that,  at  the  time  of  the  purchase,  the  vendee 
was  in  the  actual  possession  of  the  premises.  There  was,  there- 
fore, nothing  to  put  him  on  his  guard.  It  must  require  a  very 
strong  case,  as  the  plaintiff  in  error  justiy  contends,  to  permit 
a  grantor  to  aver  against  the  confidence  thus  reposed  in  his  acts 
and  declarations,  exacUy  the  opposite  of  those  acts  and  decla- 
rations; to  say,  after  acknowledging  before  the  proper  o£Scer 
of  the  law  that  he  delivered  the  deed,  that  he  never  delivered 
it,  and  having  acknowledged  that  he  received  the  purchase  money, 
that  he  never  received  it. 

The  case  of  Frait  v.  Holman,  16  Yt.  630,  is  in  point.  That 
case  rules  that,  where  the  grantor  in  a  deed  of  land  delivered 
the  deed  to  the  agent  of  the  grantee,  with  directions  not  to  de- 
liver the  deed  without  payment  by  the  grantee  of  a  simi  of 
money,  and  the  agent  delivered  the  deed  to  a  third  party,  for  the 
grantee,  such  third  person  promising  to  pay  the  grantor  the  sum 
claimed,  that  the  deed  became  operative,  and  there  was  a  suffi- 
cient delivery,  notwithstanding  the  agent  did  not  comply  with 
his  instructions.  Chief  Justice  Williams  considered  it  a  very 
plain  case.  It  is  not  necessary  for  us  to  go  as  far  as  this  case 
extends,  for  the  delivery  was  held  complete  as  between  the 
grantor  and  grantee,  the  court  saying,  the  remedy  is  against  the 
grantee  to  recover  the  sum  unpaid,  in  a  proper  action.  But,  if 
the  titie  is  good,  as  between  the  immediate  parties  to  it,  and  that 
it  is  so,  unless  the  transaction  is  tainted  with  fraud,  I  have  no 
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doabty  how  much  xnoie  so  in  the  case  of  an  innocent  purchaser  I 
The  defendant  is  in  possession^  and  has,  moreover,  a  legal  title; 
the  plaintiff  can  not  succeed,  except  by  showing  not  merely  an 
equal,  but  a  superior  equity.  But  his  only  equify  is;  that  he  has 
not  receiTed  his  purchase  money;  and,  as  the  plaintiff  justl} 
contends,  his  equity  is  equal,  for  he  has  paid  his  purchase 
money.  But,  where  the  equities  are  equal,  as  has  been  often 
decided,  the  legal  title  must  prevail.  It  is  a  wholesome  maxim 
of  the  law,  that,  where  one  of  two  innocent  persons  must  suffer 
a  loss,  and  a  fortiori  in  cases  where  one  has  misled  the  other, 
he  who  is  the  cause  or  occasion  of  that  confidence  by  which  ihe 
loss  has  been  caused  or  occasioned,  ought  to  bear  it.  A  parly 
wno  enables  another  to  commit  a  fraud  is  answerable  for  the 
consequences;  so,  if  a  party  says  nothing,  but,  by  his  expressive 
silence,  misleads  another  party  to  his  injury,  he  is  compellable 
to  make  good  the  loss,  and  his  own  title  is  made  subservient  to 
the  confiding  purchaser.  This  is  text  law:  Story's  Eq.,  sees. 
888,  489;  1  Fonbl.  Eq.,  b.  1,  c.  8,  sec.  4,  n. 

Here  Curtis,  who,  it  is  alleged,  delivered  the  deed  contrary  to 
his  instructions,  was  the  agent  of  the  grantor.  If  a  man  em- 
ploys an  incompetent  or  unfaithful  agent,  he  is  the  cause  of  the 
loss  BO  far  as  an  innocent  purchaser  is  concerned,  and  he  ought 
to  bear  it,  except  as  against  the  party  who  may  be  equally  neg- 
ligent in  omitting  to  inform  himself  of  the  extent  of  the  author- 
ity, or  may  commit  a  wrong  by  acting  knowingly  contrary  to 
them. 

But  this  principle  must  not  be  extended  to  a  person  who  has 
no  possible  means  of  protecting  himself,  who  acts  on  the  pre- 
sumption that  the  records  of  the  county  are  not  intended  to 
mislead,  but  speak  the  truth,  that  the  acts  and  declarations  of 
the  grantor  are  such  as  they  purport  to  be.  If  the  grantor  is 
injured  by  the  conduct  of  his  agents,  the  remedy  is  against 
them;  surely  there  is  no  reason  that  it  should  affect  an  innocent 
purchaser,  who  pays  his  money  on  the  faith  that  his  title  is 
good.  Nor  is  it  any  answer  ihat  he  may  protect  himself  by 
proper  covenants.  This,  in  many  cases,  may  be  impracticable, 
and  would  amount  to  this,  to  discourage  all  sales  or  transfers  of 
property  whatever.  This  case  was  ruled  on  the  idea  that  the 
title  of  the  original  purchaser  was  void.  The  court  instructs 
the  jury  that  the  hinge  on  which  the  case  turns  is,  whether 
Darraoh  got  the  deed  from  Curtis  without  i>aying  the  purchase 
money.  ''  If  you  find  he  did,  it  is  my  business  to  tell  you  the 
deed  is  worth  no  more  in  his  hands  than  a  blank  sheet  of  paper. 
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and  the  defencUuit  can  not  make  title  to  it,  whether  he  knew 
of  the  original  defect  or  not.  Without  deliirerj  by  the  grant- 
ors, or  some  one  authorized  bj  them,  the  deed  is  imperfeet,  or 
rather  no  deed  at  all,  and  it  can  not  be  deliTered  oa  the  author- 
ity of  the  grantors,  exeept  on  the  condition  prescribed  by  thenu" 
Agaiut  the  court  say  that  "if  he  (Curtis)  delivered  Uie  deed 
without  having  received  the  purchaee  money,  it  was  an  incom- 
plete deed,  or  rathw  no  deed  at  all,  and  it  would  remain  so, 
even  in  the  hands  of  an  innocent  purchaser,  to  this  day;  and  I 
say  to  you,  by  way  of  direction,  as  matter  of  law,  of  which 
it  ia  the  business  of  the  court  to  judge,  that  it  would  confer  no 
title  on  defendant  or  to  anybody  else."  But  this  is  an  ezrone- 
0118  view  of  the  law,  for,  as  is  ruled  in  FraU  v.  Holman,  16  \i, 
680,  the  deed  is  operative,  there  being  a  sufBcieni  delivery,  not- 
withstanding the  agent  did  not  comply  with  his  instructions. 
'It  is  not  the  case  of  condition,  but  the  ordinary  case  of  a  breach 
of  instructions,  which  at  most  makes  the  deed  voidable,  but  not 
void. 

The  agent  has  the  power  to  deliver  the  deed,  and  when  he 
does  not  comply  with  his  instructions,  he  becomes  answerable 
to  his  principal.  If  this  principle  be  sound,  the  deed  would  be 
void  by  the  omission  to  receive  one  cent  of  the  purdiase  money, 
a  proposition  which  would  shock  the  common  sense  of  every 


It  would  be  incapable  of  conformaticm,  as,  in  the  language  of 
the  chief  justice,  it  would  be  no  deed  at  all — a  mere  sheet  of 
blank  paper,  conferring  no  titie  on  the  original  purchaser,  or 
on  an  innocent  purchaser  from  him.  On  this  branch  of  the 
case,  the  defendant  in  error  relies  on  Van  Amringe  v.  Morton^  4 
Wbart  882  [84  Am.  Dec.  617],  and  Arrisan  v.  Harmsiead,  2  Pa. 
St.  196,  the  former  of  which  he  contends  to  be  on  all  foors 
in  principle  with  the  ruling  of  the  chief  justice  in  the  present 
•case.  With  all  due  respect,  I  must  say,  I  see  but  littie  resem- 
blance between  the  cases.  That  case  was  ruled  on  the  principle 
that  the  deed  was  void,  there  being  no  delivery  at  all,  either  by 
ihe  grantor  himself  or  by  any  person  having  the  semblance  of 
authority.  The  point  decided  in  that  case  is,  that  if  a  deed, 
which  has  been  executed  and  acknowledged  by  the  grantor, 
with  a  blank  for  the  grantee's  name,  be  surreptitiously  and 
fraudulentiy  taken  from  the  grantor's  house,  and  the  blank 
filled  up,  no  title  passes,  and  a  bona  fide  purchaser,  for  a  valu- 
able consideration,  from  the  person  holding  the  deed,  stands  in 
410  better  situation  than  such  fraudulent  holder,  especially  ii 
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the  original  grantor  remains  in  possession  of  the  property.  In 
the  first  place,  be  it  remarked,  the  deed  was  incomplete,  being 
executed  by  the  grantor  with  a  blank,  negativing  all  idea  of  a 
formal  delivery.  The  deed  was  fraudulently  taken  from  his 
possession,  by  a  person  not  having  the  slightest  authority  to  do 
80;  the  blank  filled  up  by  him,  and  delivered  to  the  grantee. 
It  is  true  the  deed  was  kept  by  the  grantor  locked  in  his  drawer, 
and  that  he  trusted  the  key  to  his  brother,  who  was  induced  by 
the  grantee  to  fill  up  the  deed  and  deliver  it  to  him,  without  the 
grantor's  knowledge  or  consent,  and  contrary  to  his  instructions 
at  the  time  he  trusted  the  key  to  him.  There  was,  therefore,  no 
power  in  him,  general  or  limited,  and  there  was  no  such  negli- 
gence or  default  in  the  grantor  as  could  postpone  his  rights;  for 
the  mere  custody  or  superintendence  of  property,  as  in  the  case 
of  a  servant  or  friend,  gives  no  authority  to  dispose  of  it,  either 
express  or  implied. 

The  deed  was  simply  void.  Besides,  the  case  shows  that  the 
original  grantor  remained  in  the  possession,  which,  of  itself, 
served  to  put  the  purchaser  on  inquiry.  In  Van  Amringe  v. 
Morton^  the  deed,  as  between  the  grantor  and  grantee,  was  a  mere 
nuUily—a  blank  sheet  of  paper — ^no  deed  at  all.  As,  then,  the 
grantee,  who  was  himself  a  party  in  the  fraud,  had  not  even  a 
semblance  of  title,  he  could  pass  none  to  another,  although  that 
person  was  an  innocent  purchaser  for  value.  In  Van  Amringe 
V.  Morten^  the  distinction  is  taken  between  a  void  and  Toidable 
deed,  in  reference  to  its  effect  on  an  innocent  purchaser.  On 
that  distinction  it  was  that  the  ease  of  Price  v.  Junking  4  Watts, 
85  [28  Am.  Dec.  685],  was  ruled.  It  is  also  applicable  to  all 
eases  of  fraudulent  sales;  for,  although  the  title  is  a  voidable  one 
as  between  the  original  parties,  yet,  as  respects  a  subsequent  and 
innocent  purchaser,  the  title  is  good. 

We  perceive  no  error  in  charging  that,  as  an  act  of  confima- 
tion,  the  covenant  not  to  issue  execution  has  no  effect.  The 
covenant  extends  only  to  the  real  estate  situate  in  the  counly  of 
Philadelphia,  of  which  the  said  James  Danach  was  seised  or 
possessed  at  the  time  the  judgment  was  obtained.  The  property 
in  question  did  not  pass  to  James  Darrach  until  after  the  rendi- 
tion of  the  judgment.  It  was  af ter^acquired  prox)erty,  according 
to  the  defendant's  own  showing.  Besides,  Mr.  Bradford  testifies 
fhat,  at  the  time  he  executed  that  instrument,  he  was  ignorant 
of  the  fact  that  Darrach  had  obtained  possession  ot  the  deed, 
•tc. ,  without  payment  of  the  purchase  money. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Belxyxbt  ov  Deed,  What  Amovvhb  to,  and  when  need  not  be  nuule  te 
grantee  penonally:  See  Farrar  v,  Bridge%t  42  Am.  Dec  439,  and  note  citing 
prior  cases  in  this  series;  also,  MenHls  ▼.  8w{ft,  46  Id.  315. 

Obaittsb's  AflSEMT  TO  Dekd  18  Pbisumsd  WHBK  BlNKnCIAL  TO  HiM: 
Merrills  ▼.  Sw\ft,  46  Am.  Dec  315;  Peavey  v.  TiUon,  45  Id.  365,  and  note 
citing  prior  oases  in  this  series. 

Dblivx&t  of  Deed  in  Esgbow:  See  Perrjf  y.  PaUermm,  42  Am.  Deo.  424» 
and  note;  Foster  ▼.  Manqfield,  37  Id.  154,  and  note;  //tdb  t.  Ooode^  Id.  677$ 
and  note  citing  prior  cases  in  this  series:  Shiriey  v.  Ayrea,  45  Id.  546. 

The  fbikcipal  case  is  cited  to  the  effect  that  where  a  deed  has  been  eza* 
cnted  and  left  with  the  executant  in  the  custody  of  another,  the  law  regaida 
the  transaction  as  a  deUyery  to  the  grantee,  and  will  consider  the  onstodlaa 
as  agent  for  him  for  such  purpose:  Pvper*e  Estate^  11  PhiL  142;  Booth  T. 
WUUamSf  Id.  270. 


FbALEY    V.  BiSPHAM. 


pO  PamsiLTinA  Bxatb,  890.] 

Bale  of  Goods  bt  Sample  Implies  a  Wab&antt  bt  the  Vendor  thaft 
the  goods  sold  will  oorrespond  in  kind  with  the  samples,  bat  not  in 
quality,  in  the  abeence  of  fraud  or  any  express  warranty. 

AooouNT  Stated  dobs  not  Lie  fob  Damages  fob  Bbbagh  of  a  oontrMt^ 
where  there  has  been  no  actual  settlement  or  adjustment  between  tha 
parties. 

The  declaration  contained  seYeial  counts,  one  founded  upon 
a  breach  of  warranty  on  the  sale  of  tobacco,  and  another  on  an 
account  stated.  Upon  the  trial  the  plaintiffs  offered  in  eTidence 
certain  letters  written  by  them  to  the  defendants,  in  which  they 
claimed  to  be  reimbursed  for  the  loss  sustained  by  them,  and 
then  offered  to  prove  that  the  defendants  had  paid  no  attention 
to  such  letters.  The  evidence  was  excluded,  and  the  plaintiffs 
nonsuited.    The  further  facts  appear  in  the  opinion. 

O.  W,  Biddle,  for  the  plaintiffia  in  error. 

L.  A.  ScoU  and  ScoUy  for  the  defendants  in  error. 

By  Court,  Coulteb,  J.  This  cause  was  closely  argued,  and  with 
much  ability.  But,  after  all,  the  court  are  of  opinion  that  no 
warranty  was  established  which  was  competent  to  go  to  the  juxy, 
under  either  of  the  courts  in  the  narr.  The  cause  seems  to  be 
conclusively  governed  by  the  case  of  Borreldm  v.  Sevan,  3 
Bawle,  23  [23  Am.  Dec.  85],  in  which  the  doctrine  of  Ghandelor 
V.  LopuSy  Cro.  Jac.  4,  is  dismissed  with  disapprobation,  and 
the  rule  established  that,  in  all  sales  of  goods  by  bills  of  par- 
cels, samples,  etc.,  there  is  an  implied  warranty,  that  the  article 
delivered  shall  correspond  in  specie  with  the  commodity  sold. 
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unless  there  are  facts  and  circmnstances  to  show  that  the  pur- 
chaser took  upon  himself  the  risk  of  the  kind  as  well  as  the 
quality  of  the  commodity  purchased.  If  that  case  means  any- 
thing, it  means  this,  that  when  the  thing  is  sold  by  sample,  and 
without  express  warranty,  the  purchaser  takes  it  at  his  own  risk, 
unless  it  should  prove  to  be  an  article  different  in  kind;  all 
gradations  in  quality  are  at  the  hazard  of  the  buyer.  But  if  an 
article  was  sold  as  a  diamond,  and  turned  out  to  be  glass,  or 
when  the  thing  was  sold  as  tea,  and  was,  in  fact,  chaff,  the  ven- 
dor would  be  responsible;  thus  rendering  the  seller  liable  for  a 
difference  in  kind,  but  not  for  a  difference  in  quality.  Whether 
the  rule  in  Chandelor  v.  Lopus^  to  wit,  express  warranty  or  fraud, 
in  all  cases,  both  as  to  kind  and  qualify,  was  better  than  the  one 
established  in  Borrekms  v.  Bevan,  is  a  matter  of  little  import  now. 
It  is  useless  to  wander  darkling  among  the  dust  and  mist  of  old 
cases,  to  determine  which  was  best,  or  most  authoritatively 
recognized.  Borrekina  v.  Bevan  has  been  repeatedly  acknowl- 
edged by  this  court,  and  is  now  the  law;  that  is  sufficient.  Let 
us  test  this  case  by  it.  The  sale  by  the  bill  of  parcels,  with 
which  perhaps  the  sample  corresponded,  was  of  sweet-scented 
Kentucky  leaf  tobacco.  It  is  not  pretended  that  the  article  de- 
livered was  not  tobacco,  nor  that  it  was  anything  else  than  Ken- 
tucky leaf  tobacco.  But,  it  is  alleged  and  proved,  that  it  was  of 
inferior  quality,  and  perhaps  not  very  sweet-scented.  The  wit- 
nesses examined  at  Liverpool  say  that  it  was  of  a  low,  mean 
quality.  The  gist  of  the  whole  case,  on  the  part  of  the  plaint- 
iffs, is,  that  the  tobacco  delivered  was  not  of  a  quality  equal  to 
the  sample,  but  of  inferior  flavor,  taste,  and  quality.  It  was  izi 
specie  Kentucky  leaf  tobacco,  in  kind  the  same  as  the  article 
sold. 

Indeed,  the  gravamen  of  the  plaintiffs'  narr.^  and  the  allega- 
tion in  their  own  letter,  is,  that  the  article  delivered  was  inferior 
in  quality  to  that  sold  by  sample  and  bill  of  parcels.  And  in 
such  cases,  by  the  law  of  this  state,  as  well  established,  there 
being  neither  express  warranty  nor  imputed  fraud,  the  risk  falls 
on  the  buyer. 

The  court  were  right  in  rejecting  the  paper  containing  the 
claim  of  the  plaintiffs,  although  it  had  been  sent  to  defendant 
before  suit  brought.  It  was  not  competent  evidence  on  the 
count  of  insimul  camputassent,  or  account  stated,  and  it  was  not 
offered  on  any  of  the  other  counts. 

I  regard  the  paper  as  nothing  more  than  a  specification  of 
damages,  sustained  upon  an  alleged  breach  of  contract  on  the 
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part  of  defendant,  of  wliich  the  defendant  was  bound  tc  take 
no  notice  by  the  usages  of  trade  or  mercantile  law.  He  reasted 
the  whole  claim.  Insimul  computassent  is  a  writ  that  lies  between 
two  merchants  or  other  persons,  upon  an  account  stated  between 
them.  In  such  case  the  law  implies  that  the  one  against  whom 
the  balance  appears  has  engaged  to  pay  it  to  the  other,  although 
there  be  no  actual  promise.  But  here  is  no  account  between 
the  parties — ^no  insimul  computasaent;  nothing  but  a  contraet 
between  the  parties  in  regard  to  a  particular  thing  or  transac- 
tion; and  which  contract  the  plaintiffs  say  the  defendant  has 
broken,  and  send  him  a  written  specification  of  losses  or  dam- 
ages. .  The  defendant  denies  that  he  has  broken  his  contract. 
It  is  not  a  case  of  account;  no  case  was  produced,  and  I  appre- 
hend none  can  be,  that  the  ingimiU  compviasseni  extended  to 
damages  for  breach  of  contract  alleged  where  there  had  been 
no  actual  settlement  or  adjustment  between  the  parties.  We 
perceive  no  error  in  the  record. 
Judgment  afSrmed. 

Wabkantiks  Imflixd  on  Salb  of  Goods  bt  Samplb:  See  notes,  and 
prior  cases  in  this  series  cited  therein,  to  SalUbury  v.  Stcuner,  32  Am.  Deo. 
437;  MoKS  v.  Mead,  43  Id.  676-680. 

AdMTSSION    of    OkrECTNESS,    OB    SiLENCB    BB70ND    RbASOXABLB    Tim» 

when  renders  an  account  an  account  stated:  Langdon  v.  Hoane,  41  Am.  Deo. 
eO;  Tataey  ▼.  Churchy  39  Id.  66. 

Thb  FBorciPAL  GA8B  13  CITED  to  the  effect  that  a  warranty  will  not  be 
implied  except  in  cases  where  goods  are  sold  at  sea,  where  the  party  has  no 
opportunity  to  examine  them,  or  in  case  of  a  sale  by  sample,  or  of  provisioas 
for  domestic  use,  in  Moore  ▼.  MeKinlay,  5  CaL  472. 


FiBHEB  V.   StBIOELEIL 

[10  PxmiRLVAHLL  Statx,  848.] 
AOBXEMBMT    BETWEEN    TwO    BrOTHEBS    TO    THE    EFFECT   THAT   UPON  TBB 

Death  of  Eitheb  the  one  who  survived  should  be  his  heir,  is  a  cor^ 
nant  to  stand  seised  to  uses,  and  is  not  in  conflict  with  the  law  of  Pens* 
sylvania,  either  as  affecting  the  collateral  inheritance  tax  or  the  dower 
of  any  future  wife. 

'EnsansEVT  by  one  of  the  heirs  of  Christian  Strickler,  deceased^ 
for  a  portion  of  the  estate  of  such  deceased.  The  defendant 
was  a  brother  of  the  deceased,  and  claimed  the  whole  estate,  by 
Tirtue  of  an  agreement  between  him  and  his  brother,  which  was 
recorded  after  the  latter's  death,  by  which  they  agreed,  in  effect, 
that  if  either  should  die,  without  issue,  the  survivor  should  be 
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the  sole  heir  of  the  one  deceased,  and  entitled  to  the  sole  pos- 
session and  ownership  of  his  estate.  Judgment  was  given  for 
the  defendant,  Hayes,  P.  J.,  delivering  the  following  opinion: 
**  The  instrument  of  writing  set  forth  in  this  case,  is  what  is  tech* 
nically  called  a  covenant  to  stand  seised  to  uses.  The  words 
are  sufficient  to  create  the  covenant,  the  intention  being  apparent 
on  the  face  of  this  deed,  that  each  party  should  stand  seised  to 
the  use  of  the  other  surviving  him,  under  the  circumstances 
stated.  And  the  consideration  of  natural  love,  though  not  ex* 
pressed,  is  manifest  from  the  relation  of  the  parties;  and  as  this, 
being  consistent  with  the  deed,  might  be  averred  in  pleading, 
and  admitted  in  evidence,  it  is  not  essentially  necessary  that  it 
should  be  mentioned  in  the  instrument:  MUbum  v.  Salheld^ 
Willes,  673;  BedeWs  Ca»e,  7  Bep.  40;  Crossing  v.  Scudamore,  1 
Tent.  137;  8  Cruise's  Dig.,  part  4,  p.  186, 190.  Being  of  this 
opinion,  I  think  judgment,  on  the  case  stated,  should  be  for 
the  defendant." 

MaUhiot,  for  the  plaintiff  in  error. 

Franklin,  for  the  defendant  in  error. 

By  Court,  Booebs,  J.  After  a  careful  examination  of  the 
authorities  cited,  we  concur  in  the  opinion  that  this  is  a  covenant 
to  stand  seised  to  uses.  The  judgment  is  therefore  affirmed,  for 
the  reasons  given  by  Judge  Hayes.  We  perceive  nothing  in  the 
eontiact,  as  contended,  in  conflict  with  the  law  or  policy  of  this 
state,  either  as  it  affects  the  collateral  inheritance  tax  or  the 
dower  of  any  future  wife. 

Judgment  affirmed. 

Dbbd,  whbn  Constbuxd  as  QoTEXiAirs  TO  Stand  Sbssd  to  Uses:  Sm 
Bell  V.  Seatnmon,  41  Am.  Dec.  706,  and  notes  citing  prior  oases  in  this  series; 
Chancellor  v.  Windham^  42  Id.  411;  Davenport  v.  Wynne^  44  Id.  70,  and 
note;  BwteU  v.  SwUsBer,  63  Ga.  723,  citing  the  principal  case. 


GoMMOirWEALTH    V.   StAITFFEB. 

[10  PsmSTLVANIA  StaTB,  850.] 

BvBSSQtJXKT  CoKDiTioN,  IN  GENERAL  Restbaint  OF  Mabriaoe,  whsn  an« 
nexed  to  a  devise  of  land,  is  not  void,  for  reasons  of  public  policy,  al- 
though when  annexed  to  a  legacy  the  mle  is  otherwise. 

Case  stated.    The  opinion  states  the  facts. 

Heieier  and  Parke,  for  the  plaintiff  in  error. 
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MsEbray,  for  the  defendant  in  error. 

By  Court,  Gibson,  C.  J.    This  action  is  brought  for  Borpliifl 
proceeds  of  land  devised  to  the  testator's  indow,  for  life,  on 
condition  not  to  marry;  but  sold  by  order  of  the  orphans'  court, 
for  payment  of  his  debts.     She  did  many  shortly  after  the  sale; 
•nd  the  question  is,  whether  a  subsequent  condition,  in  general 
vestraint  of  marriage,  when  annexed  to  a  doTise  of  land,  is  void, 
lor  reasons  of  public  policy. .  When  annexed  to  a  legacy,  the 
decisions  of  the  ecclesiastical  courts,  followed  in  chancery,  hare 
certainly  established  that  it  is;  and  so  the  rule  is  held  in  Penn- 
^Ivania,  both  at  law  and  in  equity,  as  is  shown  by  I^sllvame  y. 
<3ethen^  3  Whart.  676,  and  Hoopes  ▼.  Dundas,  10  Pa.  St  75. 
But,  it  is  said,  in  2  Powell  on  Dev.  282,  that  the  rule  of  the 
ecclesiastical  courts  in  legatory  cases  are  inapplicable  to  devisee 
of  land,  or  money  charged  upon  it;  and  that  it  owes  its  existence, 
in  any  case,  to  the  ecclesiastical  judges,  who  borrowed  most  of 
their  rules  from  the  civil  law.    The  same  thing  is  repeated  in  1 
JTarm.  on  Wills,  886,  and  fortified  by  references  to  Beves  v. 
Heme,  6  Yin.  398,  pi.  46;  Harvey  v.  AsUm,  1  Atk.  361;  Beynith 
T.  Mariiriy  3  Id.  330;  Stackpole  v.  Beaumoniy  3  Yes.  96;  and  the 
«ases  collected  in  Mr.  Sanders'  note  to  Harvey  v.  AsUm;  to  which 
tnay  be  added  the  great  case  of  Fry  v.  Porter ^  1  Mod.  308.    The 
^^round  on  which  these  precedents  stand  is  the  indisputable  &ct 
that  devises  of  land  are  governed,  not  by  the  Roman,  but  by 
the  common  law.    Yet,  a  mistaken  notion  has  been  entertained 
that  restraint  of  marriage,  to  be  valid  in  a  devise  of  land,  must 
not  be  general;  but  that  would  bring  such  a  devise  to  the  level 
of  a  bequest  of  chattels,  and  abolish  the  distinction  between 
legacies  and  devises  altogether.    Yet  the  notion  has  received 
<x>lor  from  the  very  same  text-writers,  who,  in  2  Powell  on  Dev. 
291,  and  1  Jarm.  on  Wills,  843,  have  asserted  that,  even  in  re- 
gard to  devises  of  land,  it  seems  to  be  generally  admitted  (by 
whom  ?)  that  unqualified  restrictions  on  marriage  are  void,  on 
grounds  of  public  policy;  though  the  point  rests,  they  say, 
rather  on  principle  than  decision.      I  know  of  no  policy  on 
which  such  a  point  could  be  rested,  except  the  policy  which,  for 
the  sake  of  a  division  of  labor,  would  make  one  man  maintain 
the  children  begotten  by  another.     It  would  be  extremely  diffi- 
<nilt  to  say  why  a  husband  should  not  be  at  liberty  to  leave  a 
homestead  to  his  wife,  without  being  compelled  to  let  her  share 
it  with  a  successor  to  his  bed,  and  to  use  it  as  a  nest  to  hatch  a 
brood  of  strangers  to  his  blood.     Such  is  not  the  policy  of  the 
statute  of  wills,  which  allows  a  man  to  devise  his  land  "  at 
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own  free-will  and  pleasure;"  nor  is  it  the  policy  of  the  common 
law,  which  allows  him  to  give  his  property  on  his  own  terms  or 
not  at  all;  and  if  he  might  not  do  the  one,  he  would  assuredly 
do  the  other:  so  that  it  is  not  easy  to  see  how  the  cause  of  pop* 
ulation  would  be  promoted  by  binding  his  hands.  To  throw 
the  widow  of  a  landless  merchant  on  her  dower  at  the  common 
law,  would  not  do  it.  It  may  be  the  present  policy  of  the  coun- 
try to  encourage  reproduction — ^though  the  time  will  certainly 
come  when  excess  of  population  will  be  a  terrific  evil  here,  as  it 
is  elsewhere — ^but  no  political  regulation,  which  looks  no  fur- 
ther than  inducements  to  second  marriage,  will  either  adyance 
or  retard  it^ 

Itis  therefore  hard  to  discern  the  policy  that  has  been  glanced 
at  by  the  tezt-wiiters.  It  may  seem  to  them,  as  it  did  to  the 
judge  who  ruled  the  cause  below,  that  a  condition  in  general 
restraint  of  marriage  is  contrary  to  an  instinct  of  our  nature, 
which  it  would  consequently  be  sinful  to  oppose.  But  the  in- 
tercourse between  the  sexes  is  a  legitimate  subject  of  civil  regu- 
lation; for  the  land  would  be  filled  with  violence  and  blood  if  it 
were  not.  It  would  be  impious,  if  it  were  possible,  to  suppress 
it;  but  a  gift  on  condition  not  to  many  leaves  the  donee  free  aa 
air  to  do  anything,  at  pleasure,  but  divert  it  to  uses  for  which 
it  was  not  intended.  The  truth  is,  the  notion  is  the  product 
of  the  Boman  law,  adopted,  as  it  was,  with  modifications,  by 
the  ecclesiastical  judges;  and  how  far  the  Romans  were  driven, 
by  waste  of  life  in  their  ceaseless  wars,  civil,  servile,  and  for- 
eign, to  force  the  growth  of  population  by  concubinage  as  well 
as  marriage,  and  by  the  imposition  of  a  mulct  upon  celibacy,  is 
matter  of  school-boy  history.  But  that  the  rules  thus  borrowed 
have  not  been  eventually  applied  by  the  common-law  courts  to 
land,  is  shown  by  Ooodright  v.  Okusiery  4  Burr.  2512,  in  which 
it  was  ruled  that  a  prior  uncanceled  will  is  not  revoked  by  a 
subsequent  canceled  one;  a  precedent  followed  by  this  court  in 
Fliniham  v.  Bradford^  10  Pa.  St.  82.  In  Harvey  v.  Aston^  Com. 
729,  it  was  indeed  intimated  that  the  rule  of  the  ecclesiastical 
courts,  in  regard  to  conditions,  ought  to  be  followed  by  the 
other  courts,  for  the  sake  of  uniformity;  the  absurdity  of  which 
was  forcibly  exposed  by  Lord  Bosslyn,  in  Staci^le  v.  BeaumofU, 
8  Tes.  89:  *'  In  deciding  questions  that  arise  on  legacies  out  of 
land,'  said  he, "  the  court  very  properly  followed  the  rule  which 
the  common  law  prescribes,  and  common  sense  supports,  to 
hold  the  condition  binding  where  it  is  not  illegal.  Where  it  is 
illegal,  the  condition  would  be  rejected,  and  the  gift  pure. ) 
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When  the  rule  came  to  be  applied  to  personal  estate,  the  court 
felt  the  difficulty,  upon  the  supposition  that  the  ecclesiastical 
court  had  adopted  a  positive  rule  from  the  ciyil  law,  upon 
legatoiy  questions,  and  the  incouTenience  of  proceeding  by  a 
different  rule  in  the  concurrent  jurisdiction  (it  ought  not  to  be 
called  so),  in  the  resort  to  this  court,  instead  of  the  ecclesiastical 
court,  upon  legatory  questions;  which,  after  the  restoration^ 
wa«  Tery  frequent,  and  in  the  beginning,  embarrassed  the  court. 
I/istinction  upon  distinction  was  taken  to  get  out  of  the  sup- 
posed difficulty.  How  it  should  ever  have  come  to  be  a  rule  of 
decision  in  the  ecclesiastical  court,  is  impossible  to  be  accounted 
for  but  on  this  circumstance,  that  in  the  unenlightened  ages, 
soon  after  the  reTival  of  letters,  there  was  a  blind  superstitious 
adherence  to  the  text  of  the  civil  law.  They  never  reasoned, 
but  only  looked  into  the  books,  and  transferred  the  rules,  with- 
out weighing  the  circumstances,  as  positive  rules  to  guide  them. 
It  is  beyond  imagination,  except  from  that  circumstance,  how, 
in  a  Christian  countxy,  they  should  have  adopted  the  rule  of  the 
civil  law,  with  regard  to  conditions  as  to  marriage." 

So  much  for  the  support  which  the  notion  receives  from  prin- 
ciple; and  now  for  the  support  which  it  receives  from  precedent. 
For  the  latter,  we  are  referred  to  the  supposed  inclination  of 
Lord  EUenborough's  mind,  in  Perrin  v.  Lyon,  9  East,  188, 
thought  to  be  intimated  by  his  remark  on  a  condition  not  to 
marry  a  man  of  Scottish  birth,  that  he  '*  saw  no  ground  to  hold 
the  condition  to  be  void,  as  being  in  general  restraint  of  mar- 
riage;" whence  an  inference  that  he  would  have  done  otherwise, 
though  the  gift  was  of  realty,  had  the  restraint  not  been  spe- 
cial. He  said  no  more,  however,  than  that  the  limited  terms  of 
the  condition  relieved  him  from  the  necessity  of  deciding  the 
broad  question;  from  which  no  more  can  be  inferred  than  that 
he  may  have  thought  it  a  debatable  one.  The  nisi  priu8  opinion 
of  our  late  brother  Kennedy,  in  iUddleton  v  Bice,  6  Pa.  L. 
Jour.  234,  is  more  formidable,  not  only  because  of  his  great 
learning  and  experience,  but  because  it  furnishes  the  only  direct 
authority  for  the  notion  that  is  to  be  found  in  the  English  or 
American  books.  But  it  is  directly  opposed  by  a  solemn  decision 
of  this  court  in  Bennett  v.  Bobinson,  10  Watts,  348.  True,  that 
was  the  case  of  a  conditional  limitation,  but,  if  it  were  contrary 
to  the  law  of  nature,  it  would  be  equally  inoperative  as  a  condi* 
tion,  either  in  respect  to  land  or  in  respect  to  a  legacy:  it  could 
not  be  good  as  to  the  one  and  bad  as  to  the  other.  But,  whethei 
the  restndnt  be  by  limitation  or  condition,  is,  in  a  vast  majority 
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of  cases,  the  effect  of  accident,  depending  on  the  term  of  expres- 
sion habitual  4o  the  scrivener,  who  seldom  knows  anything  of 
th<)  technical  difference  between  them.  If  the  rule  of  the  ecclesi- 
astical courts  were  applicable  to  land,  it  would  be  easily  evaded 
by  using  words  of  limitation  instead  of  words  of  condition;  and 
thus  it  would  have  no  greater  effect  on  devises  in  restraint  of 
marriage,  than  the  statute  of  uses  had  on  trusts,  which  worked 
a  change  only  in  the  words  necessary  to  create  them. 

The  difSculty  in  the  application  of  the  common-law  rule  to 
the  case  before  us,  is  the  want  of  an  entry  to  determine  the 
widow's  estate  for  the  condition  broken,  which  is  generally  nec- 
essary to  divest  a  freehold,  though  not  to  divest  a  term  for  years. 
Here,  however,  an  entry  was  impossible,  for  the  land  was  sold 
before  the  widow's  marriage.  Had  the  condition  been  broken 
before  the  decree,  there  might  have  been  an  actual  entry,  though 
perhaps  even  then  it  would  not  have  been  indispensable;  but, 
since  it  has  been  converted,  her  right  to  the  money  substituted 
for  the  land,  is  extinguished  by  the  simple  adverse  claim  of  it. 
Her  administrator,  therefore,  is  not  entitled  to  recover. 

Judgment  reversed,  and  judgment  rendered  for  the  plaintiff 
for  three  hundred  and  thirty-four  dollars  and  costs  of  suit. 

Ck>ia>rnovB  in  Rbsxbadit  or  Marbtage,  Annexed  to  Leoagibs  orDevi8is» 
WHEN  Vom:  See  the  subject  diseaaaed  at  length  in  note  to  Coppo/ge  v,Aie9» 
<mder'$  Heirs,  38  Am.  Dec.  156. 


MUBSELMAN  V.  ESHLEMAN. 

(10  PmnxLTAXZA  Sxaxb,  894.] 
PCBGHAEB  BT  Adionistratob  AT  HIS  OwN  Salb  is  voidable  only  by  the 
beneficiaries  or  their  heirs,  who  may  elect,  within  a  reasonable  time  after 
arriving  at  majority,  whether  to  affirm  or  disaffirm  snch  sale.  Snch  pur- 
chase can  not  be  disaffirmed  by  the  beneficiaries  twenty-one  years  after 
the  sale,  and  ten  years  after  the  youngest  child  of  the  intestate  hat 
attained  majority. 

Ejectment.  The  land  in  question  belonged  to  D.  Eshleman 
in  1819.  He  died  in  that  year.  The  defendant  was  appointed 
administrator,  and  upon  a  sale  by  order  of  the  orphans'  court 
purchased  the  land  in  1824,  and  since  then  has  been  in  posses- 
sion. The  plaintiff,  the  youngest  child  of  the  intestate,  attnined 
his  majority  in  1837.  lliis  action  was  brought  in  1848.  Jbm 
further  facts  appear  in  the  opinion. 

Frater  and  Parke,  for  the  plaintiff  in  error. 
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lyankiin  and  Stevens,  for  the  defendant  in  error. 

Bj  Court,  Bubhsidb,  J.  In  the  case  of  Fainter  y.  Henderson, 
7  Pa.  St.  60,  it  is  declared  that  the  law  has  wisely  forbidden  a 
tmstee,  executor,  or  administrator  to  act  in  the  double  capacity 
of  seller  and  buyer.  Such  a  transaction  is  a  legal  fraud.  But  a 
deed  in  such  a  case  is  not  absolutely  void ;  and,  therefore,  no  party 
to  the  deed,  or  others  claiming  under  him,  are  allowed  to  repu- 
diate it.  Neither  can  strangers  avail  themselves  of  such  an  ob- 
jection. It  is  voidable  only  by  the  cestui  que  trust  and  his  heirs. 
Nor  can  the  administrator  purchase  by  a  third  person,  with  a 
view  of  having  the  conveyance  afterwards  made  to  himself. 
Where  there  is  actual  fraud,  the  deed  is  absolutely  void.  No 
actual  fraud  is  alleged  or  pretended,  or  could  be  demonstrated 
in  this  case.  It  is  true,  that  the  land  was  sold  at  a  time  when 
lands  in  Lancaster  couniy  were  depressed.  Eshleman  directed 
McCurdy  to  bid  it  up  to  sixty  dollars  per  acre,  and  this  was 
deemed  by  the  neighborhood  a  full  price  at  that  time. 

The  guardian  of  the  heir  of  Musselman,  or  the  heirs  them« 
selves,  as  they  came  of  age,  had  a  right  to  elect  whether  they 
would  have  the  land:  whether  they  would  affirm  or  disaffirm  the 
sale.  In  what  time,  or  on  what  terms,  is  not  distinctly  settled; 
but  the  election  ought  to  be  made  in  a  reasonable  time.  This  is 
not  a  fit  case  for  settling  that  matter;  it  presents  no  question  of 
doubt  or  difficulty.  Here  the  defendant  was  more  than  twenty- 
one  years  in  the  actual  adverse  possession,  and  the  suit  was  not 
brought  until  more  than  ten  years  after  the  youngest  child  reached 
the  age  of  maturity.  Courts  of  equity  act  in  obedience  to  the 
statute  of  limitations :  Campbell  v.  Walker,  6  Yes.  678.  The  cases 
that  require  twenty-one  years  after  the  heirs  come  of  age,  are 
cases  of  actual  fraud,  where  the  deed  is  absolutely  void,  or  cases 
of  after-discovered  fraud,  where  the  statute  will  begin  to  run 
from  the  discovery.  This  sale  was  voidable  by  the  policy  of  the 
law,  but  the  action  to  recover  the  land  was  too  late. 

Judgment  affirmed. 

Bight  of  Executor  ob  Administratob  to  Pubobabs  at  ms  Owk  Sale. 
Such  sale  is  voidable  at  the  instance  of  the  heirs:  Peanon  v.  Mordand,  46 
Am.  Dec.  319,  and  note;  Batiey  v.  RobiMonBt  42  Id.  540,  and  note  citing 
prior  cases  in  this  series;  BucMea  v.  Lofferiy^a  Legaieea,  40  Id.  752.  The 
executor  or  administrator  can  not  avoid  snch  sale  if  it  is  ratified  by  tlM  ben* 
efioiaries:  Scot^B  Eafx  v.  Oorian'8  Eae'r,  33  Id.  578,  and  note. 
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Fttoh's  Appeal. 

(10  Psmmx.TmA  Szatb,  461.] 

fiBXBHV  OAN'KOT  Appbopbiate  Monet  Kexaiviiio  dt  HiB  Hasm*  ftftar 
p«7iiieiit  to  the  exeeation  creditor,  in  order  to  satUfy  an  individual  debi^ 
due  him  by  the  execution  debtor,  at  against  the  assignee  of  the  latter. 

AmAL  from  the  common  pleaa.    The  opinion  states  the  faota^ 

MsCarmickf  for  the  appellant. 

KunkHe^  for  the  appellee. 

By  Court,  Bell,  J.  It  is  not  pretended  the  sheriff's  claim  i» 
sanctioned  by  the  fee-bill.  Giving  to  his  testimony,  heard  in. 
the  court  below,  all  he  can  possibly  claim  for  it,  we  haTe  the^ 
case  of  a  priyate  debt  due  to  him  individually,  for  serrices  ren- 
dered to  the  defendant  in  the  execution.  We  are  thus  pre- 
sented with  a  novel  attempt  by  a  sheriff  to  appropriate  the  re- 
maining avails  of  an  execution  in  his  hands,  in  satisfaction  of 
his  private  debt,  as  against  the  assignee  of  the  executidn  debtor* 
How  the  court  below  could  have  hesitated  at  once  to  dispose  of 
such  a  claim,  it  is  somewhat  difficult  to  imagine.  There  is  no* 
pretense  the  sheriff  had  a  lien  upon  the  fund,  and  any  supposed 
right  to  set  off  the  debt  due  to  him,  as  against  the  transferee  oi 
the  defendant,  or  even  against  the  defendant  himself,  is  repu- 
diated by  all  the  authorities,  as  is  shown  by  Miles  v.  BichiDine, 
2  Bawle,  199  [19  Am.  Dec.  638],  and  Irtoin  v.  Workman,  8  Watts, 
867.  After  payment  of  the  execution  creditors,  the  residue  of 
the  money  levied  belongs  to  the  defendant,  just  as  the  sum 
necessary  to  satisfy  the  execution  belongs  to  the  plaintiff.  The 
last  case  is  therefore  directly  in  point,  so  far  as  the  notion  of 
sei-off  is  involved.  To  permit  a  sheriff,  or  other  executive  offi- 
cer, thus  to  intermingle  his  private  affetirs  with  his  official  duties, 
would  be  attended  with  the  most  monstrous  results.  The  law, 
therefore^  wisely  forbids  it.  It  gives  him  no  grasp  upon  the 
money  raised,  further  than  is  warranted  by  his  vmt.  Beyond 
this,  he  has  not  a  shadow  of  right  to  detain  the  avails  of  his  sale,, 
nor  can  he  assume  the  character  of  debtor  in  respect  to  the  fund, 
so  as  to  invest  himself  with  the  right  of  one.  If  he  has  a  claim 
against  either  the  plaintiff  or  defendant  in  the  execution,  he  is 
left  to  his  remedy  at  law.  But  did  this  admit  of  the  slightest 
doubt,  it  would  vanish  upon  payment  of  the  money  into 
court.  After  this,  any  other  simple  contract  creditor  of  the 
original  defendant  would  come  in,  with  the  same  show  of  rea* 
■on,  to  demand  an  application  of  the  sum  in  custody,  in  di»^ 
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charge  of  his  debts.  In  this  particular  the  sheriff  stands  on  no 
higher  or  better  ground  than  any  other  person  stranger  to  the 
legal  process.  In  directing  the  money  to  be  paid  to  the  sheriff, 
the  common  pleas  committed  an  error.  It  clearly  belonged  to 
Barron's  transferee,  Fitch. 

Were  this  otherwise,  the  court  should  not  have  ordered  the 
money  to  the  sheriff,  irrespective  of  his  right  to  it  as  a  creditor. 
Being  in  gremio  legis,  by  the  payment  into  court,  it  was  the 
duty  of  the  court  to  determine  which  of  the  claimants  was  en- 
titled to  it.  They  could  not  shuffle  off  this  duty  by  turning 
round  the  defendant  or  his  assignee  to  a  suit  at  law. 

Decree  reversed,  and  it  is  ordered  the  said  money  in  court  be 
paid  over  by  the  prothonotary  of  the  said  court  to  the  said  John 
W.  Fitch,  as  assignee  of  the  said  Michael  Barron. 

SHxaiTF  GAV  KOT  Atfbopbxatb  Monxt  Obtadted  mmEB  AM  Ezicmmr 
to  the  satiilMtioii  of  his  own  claim,  before  payment  of  the  demanil  of  the 
execntion  creditor:  Harwell  v.  WanJuitn,  37  Am.  Dec.  572. 


Kbause  v.  Dobbakoe. 

[10  PxrariLVAiiiA  Statb,  462.] 
Attobkxt  at  Law,  nr  thk  Absencx  or  F&aub  or  Nxqliochgb,  la  boI 
liable  for  faOvre  to  taru  over  money  collected  to  his  client^  nntil  de» 
manded  so  to  do. 

AssuMPsrr  for  money  had  and  received  against  two  attorneys* 
The  lower  court  ruled  that  the  client  need  not  make  a  demand 
for  the  money  collected  before  bringing  suit.  This  was  assigned 
as  error.    The  further  facts  appear  in  the  opinion. 

MsCormick  and  Boaa^  for  the  plaintiffs  in  error* 

Eawn,  for  the  defendant  in  error. 

By  Court,  Booebs,  J.  An  attorney  is  not  liable  to  suit  for 
money  collected  for  another,  till  demand,  or  direction  to  remit. 
As  is  said  in  one  of  the  cases,  he  is  not  considered  in  default 
until  he  receives  orders  from  his  principal.  This  principle  seems 
to  be  well  settled  in  several  states,  including  New  York,  Virginia, 
Alabama,  and  Arkansas,  as  may  be  seen  from  the  following  cases: 
Taylor  v.  Bates,  5  Cow.  376;  Ex  parte  Fergwson^  6  Id.  596;  BaJOi- 
ban  V.  Ingak,  7  Wend.  320;  Taylor  v.  ArmsUad,  3  Call,  200; 
Cummins  v.  McLain,  2  Ark.  402;  and  Mardis  v.  Shacldeford^  4 
Ala.  493.  In  Maine  it  has  been  ruled  by  the  same  judge  in  both 
ways:  Staples  v.  Staples,  4  Me.  632,  and  Coffin  v.  Coffin^  7  Id. 
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298.  This  is  a  case  of  the  first  impression  in  this  state,  but  we 
feel  disposed  to  follow  the  current  of  decisions,  for  we  agree 
that  for  a  client  to  sue  his  attorney  for  money  collected,  without 
notice,  would  be  very  harsh,  if  not  reprehensible  conduct;  and 
for  this  reason  it  is,  that  this  is  the  first  time  the  point  has  arisen 
in  this  state,  for  no  counsel  would  be  so  unconscientious  to  a 
brother  as  to  sue  him  without  demand.  It  is,  perhaps,  but  an 
act  of  justice  to  the  attorney  to  state,  that,  although  not  proved, 
yet  he  alleges  notice  was  given  before  the  commencement  of  the 
tBuit. 

The  point  is  not  of  much  practical  importance,  as  the  case  will 
seldom  arise,  and  never  unless  there  are  some  improper  feelings 
to  gratify.  But,  although  the  general  rule  be  as  stated,  it  is  not 
without  exception,  for  circumstances  may  exist  which  will  dis- 
pense with  the  necessity  of  a  demand;  as,  when  the  attorney  has 
been  guilty  of  fraud  or  malpractice,  or  of  culpable  negligence 
in  not  giving  notice  of  the  receipt  of  the  money  in  a  reasonable 
time;  or  when  he  puts  in  a  sham  plea  for  delay;  or  when  he  ex- 
hibits a  manifest  desire  to  baffle  the  plaintiff,  and  withhold  from 
him  his  just  demand. 

Do  such  facts  exist  here  as  will  dispense  with  the  necessity  of 
notice  before  suit  brought?  We  think  not.  The  defendants 
have  been  unfortunate  in  employing  a  dishonest  agent,  for  whose 
fraud  they  are  doubtless  liable,  but  they  are  not  culpable.  They 
never  received  or  pocketed  one  cent  of  their  client's  money,  al- 
though the  agent  did;  nor  is  there  any  evidence  of  any  supine- 
nees  on  their  part,  or  that  they  knew  or  concealed  the  fact  of 
his  dishonesty  from  their  client.  The  most  that  can  be  laid  to 
{heir  charge  is,  that  they  did  not  immediately  pay  the  money  to 
their  client  on  being  informed  their  agent  had  collected  it. 
They  resisted  payment  under  the  erroneous  belief  that  they  were 
not  liable  for  his  acts.  Nor  do  we  think  there  is  anything  to 
take  the  case  out  of  the  operation  of  the  rule  that  they  plead 
tb.e  general  issue,  and  put  the  plaintiff  to  the  proof  of  a  part- 
nership. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Atiobnxt'b  Liabiutt  roB  Ksoliokncb  ai(d  Want  of  Skill:  See  thii 
«ub ject  dlacuned  at  length  in  note  to  FUch  v.  ScoU^  M  Am.  Dec  89.    When 
iiaUe  for  faihire  to  proceed  agalnit  all  the  pertiee  to  a  note  plaoed  in  fail 
banda  for  odllection:  Cox  v.  SuUhan,  60  Id.  380. 
Am.  Dao.  Vol.  LI— n 
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Fabmebb  akd  Meohanios'  Bane  t;.  Galbbatth. 

[10  PsnnTLTAllZA  0TATS,  490.] 
PCTBOHASKB   OV   SpkOIFIO   TbACT    OV   LaND,  EBBOSnEOUBLT  DiSIONATID  OS 

Subvbtob's  Map  as  oontaming  a  oertain  number  of  acres,  can  not,  la 
the  absence  of  deceit  or  fraad  on  the  part  of  the  grantor,  reooYcr  a  pro- 
portionate part  of  the  purchase  price,  upon  discoYering  that  there  was  m 
less  qnantity  of  land  than  that  shown  on  the  map,  although  the  land  waa 
paid  for  at  so  much  per  acre. 

Ebbob  from  the  common  pleas.  The  plaintiff  in  error,  being 
the  ower  of  a  large  tract  of  land,  employed  a  snrvejor  to  divide 
it  into  tracts,  and  prepare  a  map  of  the  same.  This  was  done. 
The  defendant  in  error  purchased  one  of  such  tracts,  which  was 
designated  on  the  map  as  containing  a  certain  number  of  acres. 
He  paid  for  it  at  the  rate  of  seventeen  and  one  half  dollars  per 
acre  for  the  amount  thus  designated.  Upon  discovering  that, 
owing  to  an  error  in  computation  by  the  surveyor,  the  tract  was 
marked  on  the  map  as  containing  a  larger  number  of  acres  than 
was  really  the  fact,  the  vendee  brings  this  action  to  recover  a 
proportionate  part  of  the  purchase  price  paid.  Judgment  below 
was  given  for  the  plaintiff. 

Beed,  for  the  plaintiff  in  error. 

Moore,  Biddle^  and  WaUs,  for  the  defendant  in  error. 

By  Court,  Gibson,  0.  J.  The  execution  of  a  conveyance  is 
the  consummation  of  a  purchase;  after  which,  the  parties  have 
no  recourse  to  each  other,  except  for  imposition  or  fraud.  Such 
is  the  rule  established  by  Bailey  v.  Snyder,  13  Serg.  &  B.  160, 
and  several  other  cases,  in  which  it  was  ruled  that  when  a  con- 
veyance has  been  made  without  a  survey,  and  a  bond  taken  for 
the  purchase  money,  the  contract  is  definitively  closed,  except 
where  the  actual  quantify  differs  so  grossly  from  the  estimate 
as  to  be  evidence  of  deceit.  Here,  it  is  conceded,  that  there 
was  no  deceit,  and  that  the  difference  was  produced  by  the  mis- 
take of  the  surveyor;  but  mutual  misapprehension  is  not  a 
ground  to  recall  a  contract  which  is  past  and  gone.  Here  a  year 
had  elapsed  between  the  payment  of  the  money  and  the  incep- 
tion of  this  action  to  recover  it  back;  and  if  it  were  sustainable 
now,  it  would  be  sustainable  at  any  time  within  six  years  from 
the  discovery  of  the  mistake.  In  Bailey  v.  Snyder,  the  whole 
contract  had  not  been  closed;  for  the  purchaser  was  suing  on 
the  bond  for  the  purchase  money,  and  the  deficiency  was  set  up 
as  matter  of  defense;  here,  the  vendee  is  suing  for  the  deficiencj 
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as  an  oziginal  and  independent  ground  of  action  to  recoyer  a 
part  of  the  purchase  money  back;  and,  in  this  particular,  our 
case  is  stronger  than  that.  It  is  stronger,  also,  in  another. 
Gould  the  vendor  hayerecoyered  beyond  the  stipulated  purchase 
money,  had  the  difference  been  the  other  way?  Olen  y.  Olen, 
4  Sei^.  &  B.  488,  decides  that  he  could  not.  And  the  principle 
of  Bailey  y.  Snyder  equally  holds,  in  cases  of  defect  of  title,  as 
is  shown  by  Darsey  Y.Jackman,  1  Id.  42  [7  Am.  Dec.  61],  in 
which  a  purchaser,  after  deed  executed,  was  not  allowed  to 
recoyer  back  the  purchase  money,  for  a  defect  of  title,  in  the 
absence  of  warranty  or  fraud;  in  accordance  with  which,  are 
McLeOand  y.  CresweU,  13  Id.  148;  Boar  y.  McCormick,  1  Id.  166 
Ih^derick  y.  Campbell,  18  Id.  186;  FhUlipa  y.  Scott,  2  Watts,  818 
OalbraUh  y.  OoUbraUh,  6  Id.  117;  and  Cronixter  y.  Cronister^  1 
Watts  k  S.  442.  All  our  decisions  haye  gone  upon  this  princi- 
ple; and  it  would  now  be  too  late,  were  we  so  disposed,  to  ques- 
tion it. 

Judgment  of  the  court  below  reyersed,  and  judgment  rendered 
here  for  the  defendant. 


Vbndsb'8  Bight  to  Bblixt  in  Gabb  of  DmoairoT  nr  Quahtitt  ot 
Land:  See  Morris  Canal  Co.  ▼.  EnmeU,  87  Am.  Deo.  388;  Comm  ▼.  Bof^ 
88  Id.  614;  •/ones  ▼.  Plotter,  41  Id.  408,  and  prerioofl  oaees  oolleoted  In  the 
note  Uiereta 


Commonwealth  v.  Mousz. 

[10  PBnmx.TA]nA  Statb,  627.] 
Ck>ll7ISKAT10H  OF  RIePOKT  OF  AUDITOBS  APFOINTXD  TO  EXAMINB  S  goardiia^ 

aooonnt  ia  equivalent  to  a  decree  that  the  sam  aaoertained  by  the  anditon 
was  due  and  payable  to  the  waard  by  her  guardian,  and  oonclnaiye  and 
nnimpeachable  ontil  reversed  or  modified  on  appeaL 

BTATUTB  of   LmiTATIOKS    DOBS  NOT  RUK  AOAIHBT  AN  EZFBISS  TsUSTy  in 

favor  of  the  trustee  or  his  personal  representatives. 
Bbtoppsl  IN  Pais  Asisxs  wbxbevbs  an  Act  is  Donb  or  a  statemenft 

made  by  a  party,  the  truth  or  efficacy  of  which  it  would  be  a  fraud  on 

his  part  to  oontrovert  or  impair. 
Kqn-patmxnt  of  Dbbt  bt  Administratob  is  not  such  a  braaofa  of  the 

condition  of  his  administration  bond  as  will  enable  the  creditor  to 

sue  on  it  before  any  steps  have  been  taken  to  charge  the  administrators 

wiikhdefxuiaviL 

AonoN  against  the  administrators  of  the  defendant  in  errors 
on  their  official  bond.    The  farther  facts  appear  in  the  opinion. 

Seed,  for  the  plaintiff  in  error. 
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Cfraham  and  Biddle,  for  the  defendant  in  exror. 

By  Court,  Bell,  J.  A  gaardianship  account  has  been  set- 
tted,  against  the  representatives  of  the  deceased  goaidian,  under 
the  authority  and  direction  of  the  proper  tribunal.  The  audit- 
ors appointed  for  the  purpose,  after  a  full  hearing  of  both  par- 
ties, reported  there  was  due  from  the  estate  of  the  late  guardian, 
to  his  ward,  the  sum  of  one  thousand  nine  hundred  and  sev- 
enty-two dollars  and  nineteen  cents,  after  allowing  the  guardian 
a  credit  for  the  receipt  of  June  8, 1835.  The  account,  thus  re- 
ported, was  confirmed  by  the  court  on  the  twelfth  of  December, 
1845.  This  act  of  confirmation  is  equiyalent  to  a  decree,  that 
the  sum  ascertained  by  the  auditors,  was  due  and  payable  to 
the  ward,  by  her  late  guardian  in  his  life-time.  In  this  partic- 
ular, it  is  unlike  the  decree  in  Foulk  t.  Brawn,  2  Watts,  214, 
for  there  the  object  was,  to  ascertain  the  general  balance  in  the 
hands  of  the  executors,  and  not  how  much  was  due  to  the  leg- 
atees, under  the  will  of  the  testator;  a  subject  of  which  the  or- 
phans' court  had  then  no  jurisdiction.  In  this  instance,  the 
orphans'  court,  in  the  exercise  of  its  general  powers,  might  have 
'Compelled  payment  of  the  amount  found  to  be  due,  by  the  rep- 
rosentatives  of  the  deceased  guardian,  just  as  it  could  have  en- 
forced payment  by  himself,  were  he  living:  Boumian  v.  The 
Executors  of  Herr,  1  Pen.  &  W.  282;  unless,  indeed,  there  bo 
something  peculiar  in  the  case,  prohibitory  of  the  exercise  of 
thip  authority.  The  leading  inquiry  then  is,  whether,  under 
:the  fbcts  disclosed  by  the  evidence,  the  defendants,  as  adminis- 
trators of  Jacob  Moltz,  are  at  all  liable  to  answer  to  the  plaint- 
iffs; and,  secondly,  if  so,  whether  a  recovery  can  be  had  against 
them  in  this  action. 

The  defendants,  by  the  course  of  their  argument,  seemed  dis- 
posed to  deny  the  indebtedness  of  their  intestate.  But  this  is 
not  permissible  in  this  proceeding.  Upon  that  point,  the  decree 
of  the  orphans'  court  is  conclusive,  until  it  be  reversed  or  mod- 
ified on  appeal.  No  such  appeal  has  been  taken,  and,  conse- 
•quently,  nothing  can  be  heard  in  impeachment  of  the  account 
accepted  and  confirmed. 

The  defendants  next  set  up  the  statute  of  limitations  as  a  bar 
io  the  plaintiffs'  recoveiy.  But  to  say  nothing  of  the  deoree» 
-which  is  in  the  nature  of  a  judgment,  and  therefore  not  within 
ihe  act,  the  case  presents  a  direct  and  express  trust,  over  which, 
in  the  first  instance,  the  orphans'  court  has  exclusive  junsdic- 
iion.  The  act  has  no  terms  that  can  be  made  to  embrace  claims 
Df  this  character.    This  has  been  so  repeatedly  settled,  thai  it 
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is  only  necesBary  to  refer,  among  the  mtdtitade  of  cases,  la 
Thompson  y.  MbOaw,  2  Watte,  161,  Doebler  t.  Snaveley,  5  IcL 
225;  PaUemm  t.  Nichol,  6  Id.  879. 

It  is  obvious,  this  defense  wonld  not  be  open  to  the  goardian,^ 
were  he  alive,  nor  is  it  more  available  to  his  personal  representa- 
tives; for  none  of  the  statutes  that  have  relation  to  remedies 
for  the  recovery  of  a  decedent's  debts,  are  applicable  here.  It 
is  obvious,  then,  there  is  no  such  laches,  from  the  mere  running 
of  time,  as  could  operate  to  bar  the  claim  of  the  ward  against 
her  living  guardian.  Were  he  in  existence,  nothing  that  has 
been  suggested  in  the  progress  of  the  investigation  could  shield 
him  from  the  successful  attacks  of  the  plaintifBs.  It  is  almost 
needless  to  say,  that  after  Say  v.  Barnes^  4  Serg.  &  B.  112  [8 
Am.  Dec.  679],  and  other  like  cases,  which  frown  upon  voluntary 
settlements  made  with  and  releases  procured  from  wards^ 
shortly  after  their  minority,  the  receipt  of  the  eighth  of  June 
would  afford  scarcely  a  cobweb  resistance.  Indeed,  it  would 
afford  none,  for  it  is  convicted  of  gross  error,  if  not  stamped 
with  fraud,  by  the  report  of  the  auditors  and  the  decree  of  the- 
court.  One  effect  of  this  is,  to  set  the  receipt  aside  as  entirely 
worthless  for  proof  of  the  value  of  the  ward's  estate  in  the 
hands  of  the  guardian. 

Were,  then,  Jacob  Moltz  before  us,  he  would  stand  utterly 
defenseless.  In  the  present  state  of  the  record  in  the  orphans^ 
court,  nothing  but  his  insolvency  would  defeat  the  claim  of  the 
ward.  Do  his  administrators  occupy  a  more  favorable  position  f 
As  the  plaintiffs  have,  primafacie,  an  undoubted  legal  right,  the 
defendants  must  be  able  to  answer  this  question  veiy  clearly  in 
the  affirmative,  ere  they  can  hope  to  escape. 

They  place  their  defense  upon  the  following  grounds:  That, 
in  1885,  the  ward,  who  had  shortiy  before  attained  full  age, 
settled  with  her  guardian,  and,  on  receiving  from  him  seven 
hundred  and  twenty-eight  dollars  and  ten  cents,  gave  him  a 
receipt  in  full;  that  he  died  in  1888,  leaving  that  receipt  among 
his  papers,  and  which  afterwards  came  to  the  hands  of  his  ad- 
ministrators, who,  in  August,  1848,  settied  a  final  account  of  their 
administmtion,  ascertaining,  for  distribution  among  tiie  heirs 
of  the  decedent,  the  sum  of  two  thousand  three  hundred  and 
forty-seven  dollars  and  twenty-four  cents,  which  sum  waa 
shortiy  after  accordingly  distributed  by  the  administrators,, 
without  requiring  refunding  bonds;  that  the  ward  was  married 
in  1842,  and,  though  she  and  her  huuband  must  have  knowx^ 
the  estate  of  her  late  guardian  wuft  in  course  of  administration. 
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no  notice  was  giyen  of  her  claim  until  April,  1844,  and  after 
the  distribution  of  the  balance  in  the  hands  of  the  administra- 
tors. They  claim  to  have  relied  on  this  silence  and  the  receipt 
of  the  ward,  in  neglecting  or  declining  to  take  refunding  bonds 
from  the  distributees;  but  of  this  there  is  no  proof,  beyond 
their  assertion.  Do  these  enumerated  facts  estop  the  ward  from 
claiming  the  sum  ascertained  to  be  due  to  her,  from  the  admin- 
istrators of  the  guardian  ? — ^for,  if  they  operate  at  all,  it  must  be 
by  way  of  equitable  estoppel,  springing  from  matters  in  pais. 

It  is  not  to  be  questioned,  that,  both  in  England  and  in  this 
country,  the.  courts  have  of  late  years  given  to  the  doctrine  of 
estoppel  inpaia  a  much  wider  scope  than  was  formerly  allowed, 
founding  themselyes  in  equitable  considerations.  In  pursuance 
of  this  policy,  it  is  now  established  that,  in  all  cases  where  an 
act  is  done,  or  a  statement  made  by  a  party,  the  truth  or  efficacy 
of  which  it  would  be  a  fraud  on  his  part  to  controvert  or  impair, 
the  character  of  an  estoppel  shall  be  given  to  what  would  other- 
wise be  mere  matter  of  evidence:  Stephens  v.  Baird,  9  Cow.  274; 
Dewey  v.  Held,  4  Met.  881  [38  Am.  Dec.  876];  Congregation  v. 
Williama,  9  Wend.  147.  In  the  application  of  this  general  rule, 
Lord  Denman,  in  Fickard  v.  Sears,  6  Ad.  &  El.  469,  declared, 
*'  the  rule  of  law  is  clear,  that,  where  one,  by  his  words  or  con- 
duct, willfully  causes  another  to  believe  in  the  existence  of  a 
certain  state  of  things,  and  induces  him  to  act  on  that  belief,  so 
as  to  alter  his  own  previous  position,  the  former  is  concluded 
from  averring  against  the  latter,  a  different  state  of  things,  as 
existing  at  the  same  time.''  This  principle  was  recognised  in 
Gregg Y.WeOa,  2  Per.  &  Dav.  296;  S.  C,  10  Ad.  &  El.  90;  and 
Coles  V.  Bank  of  England,  Id.  487.  To  the  same  effect,  though 
somewhat  more  strongly  expressed,  is  the  definition  of  a  modem 
or  equitable  estoppel  in  pais,  given  by  Mr.  Justice  Cowen  in  De- 
zcU  V.  Odell,  8  Hill  (N.  Y.},  219  [88  Am.  Dec.  628],  as  ''  an  admis- 
sion intended  to  influence  the  conduct  of  the  man  with  whom  the 
party  is  dealing,  and  actually  leading  him  into  a  line  of  conduct 
which  nlust  be  prejudicial  to  His  interest,  imless  the  pariy  es- 
topped be  cut  off  from  the  power  of  retraction.''  Our  own  cases 
proceed  upon  the  same  idea.  Thus  in  Nass  v.  Vanswearingen, 
10  Serg.  &  B.  146,  it  was  declared,  that  a  party  who  stands  by 
at  the  sale  of  his  property,  though  under  a  void  authority,  and 
encourages  purchasers  to  bid,  is  guilty  of  a  direct  fraud.  In  such 
a  case,  a  trust  arises  in  favor  of  the  purchaser  ex  maleficio, 
which  chancery  may  execute.  So  if  one,  at  a  sheriff's  saJe  of 
his  lands,  declares  a  certain  tract  to  be  included  in  the  levy. 
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and  thereby  fhe  purchaser  was  induced  to  purchase,  it  gives 
him  an  equify  that  chancery  will  enforce,  though  the  declara- 
tion was  made  under  a  misapprehension:  Btichanan  t.  Moore,  13 
Id.  304  [16  Am.  Dec.  601].  And  the  effect  is  the  same  if  one, 
seeing  another  acting  under  a  delusion,  stands  quietly  by,  with- 
out giving  notice  of  his  superior  right:  JEpley  y.  WUherow,  7 
Watts,  165;  Carr  v.  Wallace,  Id.  400. 

In  all  these  cases,  there  is  some  ingredient  which  would  make 
it  a  fraud  in  the  party  to  insist  on  his  legal  right:  Per  Sergeant, 
J.,  in  Crest  v.  Jack,  3  Watts,  238  [27  Am.  Dec.  352].  It  is  the 
presence  of  this  fraud,  either  in  the  intention  of  tiie  pariy,  or 
the  effect  which  would  be  worked  by  permitting  him  a  negation, 
that  distinguishes  this  species  of  estoppel,  from  what  was  so 
considered  by  the  old  common  law.  But  it  is  obvious  there  can 
be  no  such  fraud  where  the  purchaser  or  other  actor  was,  or 
ought  to  have  been,  acquainted  with  the  subject  of  his  action, 
or  even  had  the  means  of  knowledge  and  neglected  to  avail  him- 
self of  tliem:  Hepburn  v.  McDowell,  17  Serg.  &  B.  383  [17  Am. 
Dec.  677];  or  where  the  silent  person  was  himself  unacquainted 
with  the  important  fact  uncommunicated;  or  where  the  parfy 
was  not  influenced  to  act  on  the  faith  of  the  false  suggestion, 
or  silence  of  one  bound  to  speak;  or  where  no  injury  has,  in 
fact,  arisen  from  the  declarations  or  conduct  complained  of: 
WaUis  V.  TrueadeU,  6  Pick.  455;  Whitney  v.  Hohnea,  15  Mass, 
152;  Miller  v.  Cresson,  5  Watts  &  S.  284;  Welland  Canal  Co.  ▼. 
Eatkaway,  8  Wend.  480-482  [24  Am.  Dec.  51].  To  the  consti- 
tution of  this  species  of  estoppel,  at  least  three  ingredients  seem 
to  be  necessary;  first,  misrepresentation,  or  willful  silence  by 
one  having  knowledge  of  the  fact;  second,  that  the  actor  having 
no  means  of  information,  was,  by  the  conduct  of  the  other,  in- 
duced to  do  what  otherwise  he  would  not  have  done;  and, 
thirdly,  that  injury  would  ensue  from  a  permission  to  allege  the 
truth.    And  these  three  things  must  appear  affirmatively. 

In  the  case  at  hand,  the  injury  feared  by  the  defendants,  in 
the  event  of  a  recovery,  will,  if  it  be  felt  at  all,  flow  immediately 
from  their  neglect  to  exact  refunding  bonds  from  the  distribu- 
tees of  the  estate  administered  by  them.  To  require  such  bonds 
is  made  their  duty  by  the  act  of  1834.  Had  this  duly  been  per- 
formed, there  would  have  been  no  room  whatever  to  question 
the  plaintiffs'  title  to  recover.  Now,  how  far  one  derelict  of 
duty,  from  which  the  injury  apprehended  must  immediately 
spring,  can  aver  it  as  a  bar  against  another,  not  immediately 
active  in  inducing  it,  nmy  admit  of  much  doubt.    It  is  not 
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necessary  to  diseusB  it  here,  for  fhe  defense  set  up  must  fail  on 
other  grounds  lees  doubtful. 

Barbara  Oliver,  the  late  ward,  is  proved  to  be  so  illiterate  as 
to  be  unable  to  read  or  write  the  English  language.  It  is  evi- 
dent the  friends  and  relatives  by  whom  she  was  surrounded, 
previous  to  her  marriage,  were  but  little,  if  any,  better  in- 
stiueted.  She  married  in  June,  1842,  and  in  April,  1844,  her 
husbind,  the  present  plaintiff,  instituted  the  proceeding,  of 
which  the  present  suit  is  the  sequel.  Now,  how  can  we  under- 
take to  say  that,  prior  to  that  time,  and  even  before  the  distri- 
bution of  the  fund  in  the  hands  of  the  administrators,  he  or  his 
wife  knew  of  the  facts  subsequentiy  developed  ?  If  we  look  to 
the  result  of  that  development,  as  compared  with  the  guardian's 
voluntary  statement  submitted  to  her,  it  is  scarcely  to  be  denied 
a  fraud  was  committed  upon  her,  or,  at  least,  she  was  grossly 
deceived.  When  did  she  make  the  discovery  of  this  fraud  or 
deceit?  The  defendant  has  not  proved  it  was  before  the  distri- 
bution of  the  intestate's  estate.  How  can  we  aver  it  wasf 
Probably,  if  the  exact  truth  were  known,  it  would  turn  out  the 
discovery  of  a  deficiency,  to  some  extent,  was  won  only  by  dint 
of  inquiry,  on  the  part  of  the  husband,  awakened  to  action  l^ 
the  dawn  of  some  vague  suspicion,  which  ripened  not  into  cer- 
tainty until  the  first  report  of  the  auditors.  But  it  is  enough 
that  it  is  not  shown  when  the  knowledge  was  attained  to  by  the 
plaintiffs.  In  this  particular,  the  defense  founded  on  estoppel, 
differs  from  a  plea  of  the  statute  of  limitations,  which  by  posi- 
tive law,  the  mere  lapse  of  time  creates  a  flat  bar,  and  it  is, 
therefore,  incumbent  on  the  parfy  who  would  take  his  case  from 
under  the  operation  of  the  act,  to  prove  the  exception.  But  he 
who  avers  an  estoppel,  either  by  pleading  or  evidence,  must 
establish  by  proofs,  positive  or  circumstantial,  every  fact  that 
essentially  enters  into  the  character  of  such  a  reply  to  the 
plaintiffs'  suit.  It  is  to  be  considered  that  the  doctrine  of  es- 
toppel is  an  exception  to  the  general  rule  for  the  prevention  of 
fraud,  and  is  not  to  be  extended  beyond  the  reasons  on  which  it 
is  founded:  1  Greenl.  Ev.,  sec.  204. 

Then  as  to  the  ward's  receipt  of  June,  1885.  There  was  certainly 
misrepresentation  in  this;  but  who  was  the  party  that  concocted 
it  ?  Certainly  not  the  ward.  She  trusted  entirely  to  the  guard- 
ian, and  he  deceived  her.  But  it  is  said,  she  and  her  husband, 
knowingly,  left  it  in  the  hands  of  the  administrators,  whereby 
they  also  were  deceived.  How  does  that  appear?  The  road  of 
inquiry  was  as  open  to  them  as  to  her.    And,  were  this  other- 
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wise,  how  is  it  made  manifest  they  were  influenced,  by  the  re- 
ceipt, to  neglect  a  positive  duty  ?  All  the  difSculty  felt  origi- 
nates here;  and  there  is  nothing  to  show  the  omission  is  at  all 
ascribable  to  the  plaintiffs.  They  had  no  control  over  it — they 
could  neither  command  nor  advise.  There  is  the  utter  absence  of 
proof  that  the  action  of  the  administrators  was  at  all  dependent 
on  their  course.  One  was  entirely  independent  of  the  other, 
and  it  would,  therefore,  be  dangerous  to  say  one  was  influenced 
by  the  other.  It  is  not  even  so  asserted  in  the  answer  of  the 
administrators  to  plaintifls'  petition  in  the  orphans'  court.  In 
all  this,  there  is  the  absence  not  only  of  fact,  but  of  the  precis- 
ion necessary  to  make  an  estoppel.  Biit  here  the  defendants 
are  again  met  by  the  objection  before  considered.  When  did 
the  plaintiffs  discover  the  falsity  of  the  receipt?  That  it 
was  known  to  the  intestate,  from  the  beginning,  would  seem 
certain.  That  it  was  not  so  known  to  the  ward  is  also  certain. 
Of  course  there  was  no  such  default  as  will  estop  her,  until 
at  least  she  was  in  possession  of  the  fact;  and  the  inquiry  con- 
staatiy  recurs.  When  was  this? 

Yet  the  plaintifis  can  not  recover  in  this  action.  A  decree 
has  been  procured  against  the  administrators^  in  the  nature  of  a 
judgment.  But  no  steps  have  been  taken  to  charge  them  with 
a  devastavU.  Without  this  it  is  setUed  by  The  Commonwealth  v. 
Evans,  1  Watts,  437,  and  the  cases  there  cited,  that  the  non- 
payment of  a  debt  by  the  administrator  is  not  such  a  breach  of 
the  condition  of  his  administration  bond  as  will  enable  the 
creditor  to  sue  on  it,  and  recover  his  debt.  We  are,  therefore, 
reluctantiy  compelled  to  turn  the  plaintifGs  round  to  another 
action.  Upon  this  point,  and  this  alone,  the  judgment  rendered 
below  is  to  be  afi&rmed. 

Judgment  affirmed. 

CONOLUSIVBKESS  07  DECREES  07  PbOBATB  CoUBT  SkTTLINO  AoCOUNTS  AND 

Making  Distribution:  See  this  subject  discussed  at  length  in  note  to 
Orten  v.  Creighton,  48  Am.  Dec.  742-744. 

Statute  of  Limitations,  when  Runs  against  Trustees  and  Gestuis 
Que  Trust:  See  the  prior  cases  in  this  series  cited  in  note  to  WiiUama  v.  Otey, 
47  Am.  Deo.  638;  also  CoUkis  v.  Loflus,  34  Id.  719,  and  note  724;  Herron  v. 
MwnhaUt  42  Id.  444,  and  note;  Haynie  v.  Hall,  Id.  427,  and  note. 

Ebtopfel  in  Pais,  Requisites  of:  See  this  subject  discussed,  and  the 
prior  cases  in  this  series  cited,  in  note  to  DezeU  v.  OdeU^  38  Am.  Dec.  631; 
also  Thompmm  v.  Stmbom^  35  Id.  490,  sad  note;  Brown  v.  Wheder,  44  Id. 
660,  and  note;  Oray  v.  AUen,  45  Id.  523.  Also  Boffffs  v.  Merced  Mining  Co., 
14  GU.  368;  Davis  v.  Doitw,  26  Id.  40;  Henehaw  v.  BiueU,  18  Wall.  271»  in 
irhich  the  principal  case  is  cited 
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Hinds'  Heibs  v.  Sggtt  et  al. 

[11  Pxinim.TA]IXA  BXATB,  19.J 

Statute  Ldcitino  Judgment  Likn  to  Five  Ybabs  in  Pemuylvaak  doei 

not  apply  as  against  the  debtor. 
Shekivf's  Sale  or  Laiid  after  Ezpibation  of  Lien  ov  Judokibt  as  Umited 

by  statute,  without  a  revival,  can  not  be  collaterally  impetohed  by  tha 

debtor  or  those  claimiDg  under  him. 
Lien  is  Inseparable  Incident  or  Seizure  ok  Ezeoutioh  at  oommon  law. 
Sheriff's  Deed  is  not  Invalidated  bt  Non-rbturh  or  MihbidoitaIi  of 

Writ  under  which  the  sale  was  made. 
Possession  of  Sheriff's  Deed  bt  REPRESENTAnyB  of  Deobased  Pubchasbb 

is  prima  fade  evidence  of  its  delivery  and  payment  of  the  pordhasa 

money,  though  there  is  no  receipt  of  payment  at  the  foot  of  it. 
Title  Passes  bt  Sheriff's  Deed  without  Patkent,  it  seems. 

Ejeotment  by  the  plaintiffs,  heirs  of  Stephen  Hinds,  to  xeoorer 
certain  land  purchased  by  him  at  sheriff's  sale.  The  plaintiflh 
exhibited  a  sheriff's  deed  for  the  land,  which  was  found  among 
the  papers  of  the  said  Stephen's  administrator.  The  deed  con* 
tained  no  receipt  for  the  payment  for  the  purchase  money,  and 
recited  a  vend,  ex.,  tested  November  3, 1835,  whereas  the  only 
vend.  ex.  shown  to  have  been  issued  was  tested  December,  1834. 
and  was  never  returned  by  the  sheriff,  but  was  found  among  his 
papers  after  his  decease  and  returned  into  the  prothonotary'a 
o£Sce  long  after  the  sale.  Other  facts  appear  from  the  opinion. 
The  sheriff's  deed  was  rejected,  and  the  defendants  had  verdiok 
and  judgment,  whereupon  the  plaintifls  brought  error. 

Benedict,  for  the  plaintiffs  in  error. 

J.  T.  Hale,  contra. 

By  Court,  Bell,  J.  The  sheriff's  deed,  offered  in  evidence  faj 
the  plaintiffs,  was  objected  to,  and  rejected  on  two  grounds: 
first,  because  It  was  not  shown  the  officer  had  authoriiy  to  make 
sale  of  the  land  he  professed  to  convey;  and,  secondly,  that 
the  lien  of  the  judgment,  upon  which  the  process  offered  was 
founded,  had  expired  by  lapse  of  time.  As  the  latter  objection 
goes  to  the  veiy  root  of  the  plaintiffs'  title,  it  will  be  convenient 
first  to  consider  it. 

The  land  in  dispute  was  sold  by  the  sheriff,  as  the  property  of 
George  Bell,  second,  and  for  the  purposes  of  the  present  inquiiy, 
must  be  so  regarded.  The  judgment,  under  which  the  sale  was 
made,  was  recovered  against  him  on  the  tweniy-fourth  of  Sep- 
tember, 1829.  A  writ  of  fieri  facias  9ur  this  judgment,  was  issued 
to  November  term,  1829,  and  levied  on  the  land,  which  was  af 
terwards  condemned  by  an  inquisition  held  on  the  fourth  of 
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December,  1834.  On  the  eighth  of  the  same  month,  a  vend.  ex. 
was  issued,  by  virtue  of  which  the  plaintifffl  allege  the  land  was 
sold  on  the  ninth  of  Januaiy,  1835.  On  the  next  day  a  deed 
was  duly  executed  to  Stephen  Hinds,  the  purchaser;  and  this 
was  acknowledged  on  the  fifth  of  August,  1836.  From  this 
brief  statement,  it  will  be  perceiyed,  tlutt  more  than  five  years 
elapsed  between  the  rendition  of  the  judgment  and  the  date  of 
the  sheriff's  sale.  Had  subsequent  incumbrances  intervened  in 
the  mean  time,  they  would,  undoubtedly,  have  taken  precedence 
of  the  first  judgment,  which,  notwithstanding  the  levy,  must 
have  been  postponed  in  their  favor.  This,  and  no  more,  was 
decided  in  Jameson's  Appeal^  6  Pa.  St.  280,  as  is  shown  by  the  sub- 
sequent case  of  Packer's  Appeal^  Id.  277.  But  when  the  contest 
is,  simply,  between  the  debtor  and  creditor,  the  mere  running 
of  time,  short  of  the  period  necessaiy  to  raise  a  presumption  of 
payment,  is  not  permitted  to  intexx>OBe  between  the  latter  and 
the  estate  of  the  former,  as  a  source  from  whence  satisfaction  of 
the  judgment  may  be  drawn.  In  this  respect  there  is  no  dis- 
tinction recognised  between  real  and  personal  estate.  Both  are 
equally  subject  to  respond  in  payment  of  the  recorded  debt, 
when  called  to  do  so  by  legal  process,  for  both  are  regarded  as 
chattels  in  reference  to  their  liability  to  be  levied  in  discharge 
of  judgments  recovered  against  their  owner.  This  point  has 
been  more  than  once  considered,  and,  as  I  thought,  settled  by 
this  court.  It  will,  therefore,  be  little  more  than  necessary  to 
refer  to  the  cases  in  which  the  doctrine  has  been  reviewed,  with 
some  slight  notice  of  the  reasoning  upon  which  it  is  based. 

As  early  as  the  agreement  called  fundamental  laws,  settled  in 
England,  between  William  Penn  and  the  freemen  and  planters 
of  the  province  of  Pennsylvania,  it  was  established:  That  all 
lands  and  goods  should  be  liable  to  pay  debts,  except  where 
there  is  legal  issue,  and  then  all  goods  and  one  third  of  the 
lands  only.  In  1682  the  liability  was  extended  by  the  legisla- 
ture of  the  infant  community  to  one  half  the  lands  purchased 
before  the  debts  were  contracted,  where  there  was  issue.  This 
principle  of  liability  was  further  extended  in  1688,  when  it  was 
enacted  that  all  lands  and  houses  of  a  debtor  should  be  liable  to 
sale  upon  judgment  and  execution;  with  a  saving  of  one  year, 
af  fcer  judgment  obtained,  in  favor  of  the  mansion  tract  of  the 
debtor.  This  statute,  which  was  limited  to  one  year,  was  re- 
enacted  in  1695,  without  limitation,  and  again  repeated  in 
substance  by  the  act  of  1700,  when,  I  believe,  for  the  first  time 
the  sheriff  making  the  sale  was  directed  to  convey  the  lands  sold 
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under  his  hand  and  seal  to  the  purchaser.  The  subject  was  re- 
Tised,  with  the  addition  of  many  details,  hj  the  act  of  1705,  and 
subsequent  enactments,  but  without  any  alteration  of  the  prin- 
ciple upon  which  the  original  law  was  based.  Most  of  these 
statutes  will  be  found  collected  in  the  yeiy  elaborate  opinion 
delivered  by  the  late  Mr.  Justice  Kennedy,  in  Bellas  y.  McCariy, 
10  Watts,  81,  to  whose  researches  I  am  indebted.  Under  them 
the  common-law  lien  of  a  judgment,  and  the  right  of  the  plaintifE 
to  take  the  lands  of  the  defendant  in  execution,  was  perpetual 
against  all  the  world.  In  partial  regulation  of  this  lien,  statutes 
were  from  time  to  time  ordained.  Among  these  were  the  statute 
of  frauds  and  perjuries  of  1772,  which,  as  against  bona  fide  pur- 
chasers for  value,  took  away  the  common-law  relation  of  the 
judgment  to  the  first  day  of  the  term,  and  confined  it  to  the  time 
of  signing;  the  act  of  April,  1791,  providing  for  the  entry  of  sat- 
isfaction on  the  call  of  the  defendant  or  of  a  subsequent  purchaser; 
the  act  of  1794,  discharging  lands  sold  by  order  of  the  orphans' 
court  from  the  lien  of  the  debts  of  the  intestate;  and  perhaps 
some  others.  Then  followed  the  act  of  April,  1798,  the  pream- 
ble of  which  has  been  supposed  to  refer  to  the  statutory  provis- 
ions just  cited.  It  recites  that  ''  the  provision  heretofoiB  made 
by  law  for  preventing  the  risk  and  inconvenience  to  puchasers  of 
real  estate,  by  suffering  judgments  to  remain  a  lien  for  an  in- 
definite length  of  time,  without  any  process  to  continue  and 
revive  them,  had  not  been  effectual,"  and  by  its  second  section 
enacts  "  that  no  judgment  to  be  thereafter  entered  in  any  court 
of  record  shall  continue  a  lien  for  a  longer  term  than  five  years 
from  the  first  return  day  of  the  term  of  which  it  was  entered^ 
unless  revived  by  sci.fa,  within  the  said  five  years.  Much  dif- 
ficulty was  felt  in  construing  this  statute,  in  reference  to  the 
persons  and  interests  to  be  protected  by  it. 

In  1807,  Judge  Washington,  who  then  presided  in  the  circuit 
court  of  the  United  States  for  this  district,  after  much  delibera- 
tion, looking  to  the  preamble  and  the  prior  state  of  the  law,, 
held  that  it  extended  only  to  the  protection  of  subsequent  pur> 
chasers  for  value,  and  did  not  include  posterior  incumbrancesr 
Hurst  V.  Hurst,  3  Binn.  847,  in  note.  In  1811,  the  same  ques- 
tion arose  in  this  court,  in  The  Bank  of  North  America  v.  I^is^ 
Simons,  Id.  342.  After  a  very  able  argument,  the  court,  look- 
ing to  the  generality  of  the  enacting  clause,  and  conceiving  it 
to  be  unrestricted  by  the  language  of  the  preamble,  held  that 
the  intention  was  to  protect  younger  judgment  creditors,  as  well 
as  purchasers.     Brackenridge,  J.,  grounds  his  conclusion  oa 
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the  position  that  a  judgment  creditor  who  has  tniBted  his  money 
on  the  faith  of  the  seouriiy,  is  to  be  deemed  a  special  purchaser, 
having  an  equitable  interest  in  the  land.  Throughout  the  dis- 
cussion by  the  bar  and  the  bench,  no  one  broached  the  notion 
that  the  act  would  operate  to  discharge  the  land  in  favor  of  the 
defendant  alone.  It  is  true,  the  case  did  not  call  for  the  ex- 
pression of  an  authoritatiTe  opinion  upon  that  point.  But  had 
it  been  supposed  the  statute  worked  an  entire  dissolution  of  the 
lien,  under  all  circumstances,  the  course  and  character  of  the 
discussion  must  have  led  to  an  expression  of  such  an  opinion. 
The  very  silence  of  the  judges  is,  therefore,  pregnant  with  mean- 
ing, to  say  nothing  of  the  general  direction  of  their  reasoning 
in  negation  of  such  a  doctrine. 

In  a  more  modem  case,  however,  the  exact  question  was  pre- 
sented under  facts  involving  so  peculiar  a  hardship,  imposed 
on  the  representatives  of  the  debtor,  as  might  naturally  have 
led  the  court  to  strain  a  point  in  their  favor,  had  auy  room  been 
afforded  for  the  indulgence  of  sympathetic  feeling,  or  the  enter- 
tainment of  doubt.  I  allude  to  Fetterman  v.  Murphy,  4  Watts, 
424  [28  Am.  Dec.  729]. 

It  is  unnecessary  to  cumber  this  opinion  with  a  statement  of 
the  features  of  that  case,  further  than  to  say,  that  a  satisfied 
judgment  had  been  fraudulently  revived  against  the  representa- 
tives of  a  deceased  debtor,  long  after  the  expiring  of  five  years 
from  its  rendition,  and  his  estate  swept  from  the  heirs  by  means 
of  executions  founded  upon  it.  The  leading  point  of  the  case 
was,  whether  the  land  could  be  so  levied  and  sold.  The  learned 
judge  who  delivered  the  opinion  of  the  court,  after  characterizing 
the  steps  taken  to  enforce  a  second  payment  of  the  judgment  as 
a  robbery,  found  the  law  was  too  strongly  settled  to  enable  the 
tribunal  to  afford  relief  as  against  one  who  was  no  party  to  the 
fraud.  After  considering  the  rule  as  it  stood  before  the  act  of 
1798,  he  proceeded  to  observe,  that  act  "  does  not  operate  on 
the  judgment,  but  on  the  lien;  that  is,  on  the  right  to  follow 
the  lands  and  take  satisfaction  out  of  them,  though  such  pro- 
ceeding may  affect  those  who  acquired  an  interest  in  them  after 
judgment.  The  right  to  follow  the  lands  and  take  the  proceeds 
of  them  from  those  who  have  acquired  an  interest  in  them  after 
judgment,  is  what  is  affected  by  the  act  of  1798.  The  word 
*  purchaser '  was  not  introduced  because  it  would  have  limited 
the  operation  and  benefit  of  the  act  to  purchasers,  and  have 
excluded  from  its  benefits  those  who,  though  not  strictly  pur- 
shasers,  had  acquired  some  interest  in  or  lien  on  the  land  after 
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jadgment.  '  No  judgment  shall  continue  a  lien/  etc.,  then  has 
no  relation  to  the  defendant  in  the  judgment;  it  leaves  the  rights 
of  the  plaintiff  as  to  him  precisely  as  they  stood  before  1798; 
but  it  limits  the  rights  of  a  creditor  (unless  he  reTives  his  judg- 
ment according  to  the  act  and  its  supplements)  to  five  years,  as 
respects  those  who  purchase  or  acquire  subsequent  liens  on  lands 
bound  by  the  judgment."  I  have  extracted  this  passage,  not 
only  because  it  is  direct  to  the  purpose,  but,  being  ezpressiye  of 
the  judgment  of  the  whole  court,  as  shown  by  tiie  succeeding 
remarks  of  the  chief  justice,  ought  to  be  accepted  as  decisive  of 
this  dispute.  It  is,  in  truth,  but  a  recognition  of  a  doctrine  I 
have  always  understood  as  perfectly  settled  since  The  Bank  ▼. 
FiUsimons,  and  so  accepted  by  every  member  of  the  profession. 
I  received,  therefore,  with  some  surprise  the  intimation  that  a 
difference  of  opinion  existed. 

But  the  validity  of  this  sheriff's  sale  does  not  altogether 
depend  on  the  continued  existence  of  the  lien  of  the  judgment, 
irrespective  of  the  leyy  made  under  the  Ji.  fa.  It  is  not  pre- 
tended that  by  a  failure  to  revive  the  lien  by  set.  fa.  the  judg- 
ment creditor  forfeited  his  debt.  That,  at  least,  still  continued 
to  exist  against  the  defendant,  and  might  be  enforced  against 
any  property  possessed  by  him,  provided  in  so  doing  the 
plaintiff  did  not  impinge  upon  the  interests  of  others.  The 
process  issued  for  the  purx>ose,  when  levied  on  the  land,  became 
of  itself  a  lien,  for  this  quality  is  said  to  be  a  necessary  and 
inseparable  incident  of  seizure  in  execution,  by  the  principles  of 
the  common  law:  Siauffer  v.  Commonwealth,  1  Watts,  800  [26 
Am.  Dec.  69];  Shaefer  v.  Child,  7  Id.  86;  Packer^s  Appeal,  6  Pa. 
St.  277.  And  this  is  true  even  as  against  those  who  acquire  an 
interest  in  the  thing  after  the  levy.  In  the  first  of  these  cases 
the  chief  justice  observed:  "Property  seized  is  in  the  custody 
of  the  law,  the  end  of  which  might  be  prevented  if  creditors 
could  subsequently  acquire  a  paramount  interest  in  it.  In 
regard  to  chattels  this  undoubtedly  holds,  so  far  as  to  afford 
the  creditor  an  opportunity  to  obtain  satisfaction  by  a  reason- 
able pursuit  of  his  remedy,  and  it  equally  holds  in  respect  of 
land,  which  with  us  is  a  chattel  for  the  payment  of  debts."  As 
between  debtor  and  creditor,  the  land  of  the  former  is  as 
accessible  to  the  latter,  in  payment  of  his  debt,  as  would  be  a 
horse  or  any  other  personal  chattel,  and  a  complaint  that  either 
species  of  property  was  applied  in  discharge  of  an  unrevived 
judgment  is  entitled  to  equal  favor.  The  question,  in  this 
aspect  of  it,  has  nothing  to  do  with  the  lien  of  the  judgments 
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It  is  simply  a  question  whether  the  property  of  a  debtor  is  liable 
to  be  sold  in  satisfaction  of  an  execution  issued  against  him. 
It  would  be  strange  indeed  if,  in  Pennsylyania,  such  a  debtor, 
seised  of  real  estate,  could  hold  his  creditor  at  arm's  length, 
until  he  had  revived  his  judgment  under  the  act  of  1798.  True, 
there  ought  regularly  to  be  a  sci.  fa.  post  annum  et  diem;  but 
this  is  equally  necessaiy  where  the  object  is  the  seizure  of 
personally.    It  is  objected  there  is  none  such  here. 

Had  this  objection  been  made  by  the  defendant  in  proper 
time,  the  execution  against  him  must  have  been  set  aside.  But 
it  is  an  irt^gularity  insufScient  to  avoid  the  sheriff's  sale,  and, 
therefore,  can  not  be  taken  advantage  of  in  this  collateral  pro- 
ceeding. Indeed,  it  lies  only  in  the  mouth  of  the  defendant 
himself,  to  take  the  exception  in  proper  time,  for  he  may  choose 
to,  and  frequently  does,  waive  the  writ  of  soi.  fa.  It  is  in- 
tended for  his  personal  protection.  Should  he  choose  to  suffer 
his  land  to  be  sold  by  execution  without  it,  neither  he,  nor  those 
claiming  under  him,  can  afterwards  be  permitted  to  call  in  ques- 
tion the  validity  of  the  sale;  more  especially,  this  can  not  be 
done,  as  is  here  attempted,  in  a  collateral  action  of  ejectment: 
Vastine  v.  Fury,  2  Serg.  &  R.  426;  Bailey  y.  Wagoner,  17  Id.  827; 
Speer  v.  Sample,  4  Watts,  378. 

This  part  of  the  case  has  been  considered  more  elaborately 
than  was  perhaps  necessaiy,  with  a  view  to  put  at  rest  the  doubt 
which  seems  recently  to  have  arisen. 

The  remaining  objection  to  the  evidence  offered  may  be  dis- 
posed of  in  a  few  words.  It  is  true  that  a  sheriff's  sale  made 
without  the  proper  writ  is  void  for  want  of  authorily.  The 
judgment  and  execution  must  be  shown.  But  the  non-return  of 
the  latter  by  the  officer  will  not  affect  the  validity  of  his  con- 
veyance. The  omission  to  make  a  return  of  these  writs  is  of 
very  common  occurrence,  and  to  hold  it  essent^  would,  as  is 
remarked  in  8muU  v.  Mickley,  1  Bawle,  95,  be  very  hurtful  to 
the  securiiy  of  many  titles.  For  all  the  purposes  of  informa- 
tion to  the  court,  the  sheriff's  deed  may  be  considered  a  return 
of  his  proceedings. 

In  the  instance  in  hand,  there  was  Ajierifaciaa,  levy,  and  con- 
demnation of  the  land  undisputed.  There  was  also  shown  in 
the  possession  of  the  sheriff,  a  venditioni  commanding  the  sale 
of  the  particular  tract  in  pursuance  of  the  levy.  This  was  fol- 
lowed by  a  deed  regularly  executed  and  acknowledged  by  the 
sheriff,  conveying  the  land  to  the  plaintiffs'  ancestor — afterwards, 
found  in  the  possession  of  his  representative.    This  of  itself 
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y^BB  prima  fade  evidence  of  a  due  delireiy  by  the  officer:  Hartman 
T.  Stahi,  2  Pen.  &  W.  223;  and  payment  of  the  purchase  money; 
for,  as  the  sheriff  has  the  right  to  demand  and  receive  payment 
before  delivering  his  conveyance,  it  is  not  to  be  presumed,  in  the 
absence  of  proof,  that  he  parted  with  the  deed  before  satisfac- 
tion. Delivery  being  an  act  regularly  subsequent  to  payment, 
the  presumption  accords  with  the  common  practice:  ScoU  ▼. 
Oreenough^  7  Serg.  &  R.  197;  Negley  v.  Stewart^  10  Id.  207. 
Nor  is  this  presumption  rebutted  by  the  want  of  the  usual  re- 
ceipt at  the  foot  of  the  deed.  Upon  the  question  of  payment, 
this  is  considered  as  of  little  importance;  and  is  frequently 
omitted,  as  being  supplied  by  the  acknowledgment  contained  in 
the  body  of  the  deed.  But  I  take  it  the  titie  passes,  even  with' 
out  payment,  by  acknowledgment  and  delivery  of  the  convey* 
ance.  By  his  return,  or,  what  is  equally  efficacious,  making  a 
deed,  the  sheriff  fixes  himself  for  the  price  bid.  That  is  a  mat- 
ter, thenceforth,  between  him  and  the  purchaser.  After  this  the 
defendant  in  the  execution  can  have  no  titie  in  the  land,  and  it 
can  not  be  in  the  sheriff.  It  must,  consequentiy ,  be  in  the  sher- 
iff's vendee:  Hartman  v.  Stahly  supra.  Now  what  is  there  here 
to  defeat  this  titie  ?  A  misrecital  of  the  venditioni  in  the  sher- 
iff's deed:  nothing  more.  It  is  conceded,  that,  were  this  writ 
correctiy  described  in  the  recital,  the  titie  would  be  perfect. 
But  it  is  not  to  be  tolerated  that  a  mere  clerical  mistake  like  this, 
probably  susceptible  of  easy  explanation  were  the  parties  to  the 
sale  living,  should  operate  to  defeat  a  proceeding  regular  in  eveiy 
other  respect.  Becitals  in  sheriffs'  deeds  are  of  little  weight, 
and  are  open  to  correction.  Where  it  is  plain  they  are  inaccu- 
rate, a  fatal  effect  is  not  to  be  ascribed  to  them.  No  one,  I  think 
can  look  at  the  connected  chain  of  evidence  offered,  without  be- 
ing convinced  of  the  regularity  of  this  sale.  At  the  very  least, 
the  judgment,  execution,  and  deed  tended  to  establish  that  fact, 
and  all  of  them  ought  therefore  to  have  been  given  to  the  juiy. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 

Mr.  Justice  Coulteb  dissented  as  to  the  first  point  in  the  case. 

Stattjtb  Limiting  Judgicxzit  Libks  dobs  not  Apflt  to  Debtob  or  hein, 
■nd  a  Bale  under  a  jadgment  revived  more  than  twelve  yean  after  the  debtor'a 
death  will  divest  the  title  of  hia  hein:  HeUemum  v.  Murphy,  28  Am.  Dea 
729,  and  dtationa  in  the  note  thereto. 

Execution  Sale  on  Dormant  Judgment:  See  State  v.  Morgan^  4tl  Am. 
Dec.  320;  Ingram  ▼.  Bdh,  Id.  591,  and  the  cases  collected  in  the  notes 
thereto. 

Lien  is  Inseparable  Incident  or  Lett  ov  Ejcbcdtion:  Sian^er  ▼.  Oon^ 
vUaekm€r9^  26  Am.  Dec.  60,  and  note.    The  levy  U  an  eiMatiaa  gives  a  hm^ 
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though  the  judgment  has  none:  Glass  r,  OUbert,  58  Pa.  St.  289,  citing  Binds 
V.  Seott, 

Failure  to  Retuiln  Exeoution  does  not  Invaudatb  Pttbchaser's  Title: 
See  the  note  to  Bybee  v,  Ashhy,  43  Am.  Deo.  52.  See  also  Banks  v.  Evans, 
48  Id.  734.  So  held,  citing  the  principal  case,  in  Oibson  v.  Winshw,  38  Pa. 
St.  49,  54,  and  in  the  opinion  of  Butler,  P.  J.,  in  the  court  below,  in  BiiehUr 
▼.  RogerSf  68  Id.  11.  And  the  sale  is  not  invalidated  because  made  after  the 
etum  day:  Kelly  v.  (7reefi,  53  Id.  305. 

MisRECiTAL  or  Writ  in  Sherift's  Deed,  or  variance  between  the  deed 
«nd  writ:  See  Harrison  v.  AfaanceU,  10  Am.  Dea  611;  McOvire  v,  KounSf  18 
Id.  187;  Martin  v.  Wilbaume,  27  Id.  393;  Doe  v.  Rue,  29  Id.  368;  Gourdin  v. 
Davis,  45  Id.  745;  Humphrey  v.  Beeson,  48  Id.  370. 

Sheruf'b  Deed  withoxtt  Payment  is  Said  to  be  Void,  in  Chapman  r. 
Hanoood,  44  Am.  Bee.  736:  and  see  the  note  to  that  case. 


GUMBEBLAND  VaLLET  R.  R.  Co.  V.  HUOHEB. 

[11  PnnrtTLTAHiA  State,  141.] 

Railroad  Compant  is  Bound  to  Keep  Road  in  Bbpair,  bo  that  persoiis 
and  property  may  at  all  proper  times  pass  over  it  in  safety*  and  is  liable 
for  injuries  from  neglect  of  this  duty. 

Owner  of  Freight  Car  Injured  bt  Devbct  in  Road  over  which  it  is 
running  under  a  *'  clearance  "  from  the  railroad  company,  owing  to  the 
company's  neglect  to  repair,  may  recover  therefor,  though  the  "clear- 
ance" was  obtained  by  another  person  who  was  at  the  time  in  poasession 
of  the  car. 

Uailroad  Gompant's  Liabujtt  #or  Neouobnce  should  be  Stbiovlt 
Enforced  on  grounds  of  public  policy. 

Case  for  the  loss  of  a  car  belonging  to  the  plaintiff's  testator, 
nrhich  was  thrown  from  the  track  while  running  on  the  defend- 
ants' road  under  a  license  or  clearance  from  the  defendants.  It 
appeared  that  the  injury  happened  through  the  defendants'  neg- 
lect to  repair  their  road.  It  also  appeared  that  the  car  was  run- 
ning on  the  defendants'  road  in  charge  of  a  conductor  furnished 
l>j  J.  S.  &  J.  D.  Grier,  who  obtained  a  license  or  clearance 
from  the  company  in  their  own  names.  The  Griers  were  run- 
ning the  car  under  a  private  contract  with  the  plaintiff's  testa- 
tor. The  court  charged  that,  although  the  clearance  was  not  in 
"the  plaintiff's  testator's  name,  and  he  did  not  pay  the  tolls,  yet 
if  the  car  was  run  for  his  benefit,  he  paying  freight  and  em- 
ploying the  conductor,  he  could  nevertheless  recover.  Verdict 
and  judgment  for  the  plaintiff.  The  defendants  brought  error, 
assigning  error  in  the  instructionB. 

Bard,  lot  the  plaintiff  in  error. 

Denny,  contra. 

Am.  Dbo.  Vol.  LI— ^ 
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By  Court,  Bell,  J.  This  writ  of  error  is  fo  uncled  in  a  mis- 
apprehension of  the  nature  of  the  plaintiff's  action.  It  is  case 
for  negligence,  not  springing,  as  seems  to  have  been  supposed 
by  the  defendant  below,  from  any  implied  contract,  originating 
in  the  clearance  given  by  the  officers  of  the  company  to  Messrs. 
Orier.  This  is  only  valuable  in  the  cause,  as  showing  that  the 
car  destroyed,  was  placed  upon  the  railway  with  the  defendant's 
assent,  and  in  consideration  of  toll  paid  or  to  be  paid;  which, 
however,  might  have  been  shown  by  other  evidence  or  neces- 
sarily inferred  from  the  fact  that,  at  the  time  of  the  accident, 
the  car  was  propelled  by  the  company's  engine.  Nor  has  the 
plaintiff's  right  to  sue  any  necessary  connection  with  the  express 
contract  between  his  intestate  and  the  Oriers.  It  served  the 
purpose,  undoubtedly,  of  proving  the  car  belonged  to  Hughes, 
though  temporarily  in  the  possession  of  the  Oriers.  But  this 
is  not  necessary  to  the  action,  which  does  not  arise  from  privity 
of  contract.  The  plaintiff's  right  to  damages  rests  in  the  uni- 
versal principle  that  he  who,  to  the  injury  of  another,  neglects 
a  duty  that  by  law  he  ought  to  perform,  is  liable  to  compensate 
the  injuiy,  and  under  our  system  this  is  effected  by  an  action 
on  the  case.  This  principle  is  as  old  as  the  common  law  itself: 
1  Rolle  Abr.  103. 

Thus  if  a  man,  by  prescription,  is  bound  to  repair  fences 
between  him  and  another,  and  doth  not  do  it,  whereby  the 
cattle  of  the  other  perisheth,  or  enter  and  do  damages,  the 
defaulting  party  may  be  called  to  answer:  Anonymotis,  1  Vent 
265;  Star  v.  Bookesby,  1  Salk.  335.  So  if  one  be  bound  to  repair 
a  bridge,  by  neglect  whereof  A.  hath  special  damage:  Steinson 
V.  Heathy  3  Lev.  400;  11  Hen.  IV.  82,  83.  An  artificial  person  is 
equally  liable  to  the  operation  of  the  rule.  It  was  applied  to 
turnpike  companies  in  Bandall  v.  The  Cheshire  Turnpike  Co.,  6 
N.  H.  145  [25  Am.  Dec.  453];  Townaend  v.  The  Susquehanna 
Turnpike  Co.,  6  Johns.  90;  and  Goshen  etc.  Turnpike  Co,  v. 
Sears,  7  Conn.  86.  In  these  and  numerous  other  cases,  the 
responsibility  of  such  corporations  for  the  safety  and  sufficiency 
of  their  road  and  its  appurtenances,  so  long  as  they  exact  toll, 
was  recognized  and  enforced. 

The  duiy  to  keep  the  road  in  sufficient  order  and  repair,  so 
that  persons  and  property  may  at  all  proper  times  pass  in  safety , 
is  an  implied  one,  resulting  from  ownership  and  the  receipt  of 
tolls.  This  duty  is  said  to  be  perfect,  founded  in  a  valuable 
consideration,  and  not  a  mere  casual  or  contingent  one:  Bart^ 
\eU  V.  Crozier,  17  Johns.  451  [8  Am.  Dec.  428].     It  is,  in  truth. 
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a  condition  attendant  upon  a  grant  of  the  privilege  to  construct 
a  public  road  or  highway  for  profit,  which  from  its  very  nature 
inures  to  the  benefit  of  all  who  may  have  occasion  to  use  the 
thoroughfare.  To  found  a  right  of  action  on  this  general  obliga- 
tion, it  is  only  necessary  to  show  an  injury  to  person  or  property, 
sustained  through  the  negligence  of  the  corporation  or  its  ser- 
vants. Where  a  chattel  has  been  the  subject  of  the  injury, 
actual  possession  of  it  by  the  owner  is  not  required.  A  genenil 
properly  in  the  thing  injured,  gives  a  right  to  sue,  though  no 
doubt  one  having  a  special  interest  at  the  moment  might  also 
sustain  an  action.  In  the  present  case  the  Griers  must  be  re- 
garded as  the  representatives  of  the  owner,  in  causing  the  car- 
riage to  be  placed  on  the  road,  under  the  license  recited  in  the 
narr,;  and  it  may,  therefore,  be  considered  as  having  been  in 
the  actual  custody  of  the  plaintiff's  intestate,  by  his  agents,  at 
the  moment  of  its  destruction. 

This  wholesome  rule  of  liability  for  neglect  ought,  if  a  distinc- 
tion in  practice  were  permitted,  to  be  most  stringently  enforced 
against  railroad  corporations,  whose  slightest  inattention  to  the 
duties  they  assume  may  be,  and  frequentiy  is,  attended  with  the 
most  frightful  results.  The  almost  daily  loss  of  life  and  prop- 
erty, resulting  from  the  indifference  but  too  often  manifested  by 
the  agents  of  these  companies,  in  the  discharge  of  their  obliga- 
tions, carries  with  it  an  admonition  that  the  public  safety  calls  for 
a  strict  adherence  to  a  rule  suggested  by  considerations  of  policy 
and  humanity. 

Judgment  a£Srmed. 

DuTT  OF  Railroad  CoicPAinr  as  to  Stbuciubs  and  Ca&b  of  Track,  es- 
pecially with  reference  to  the  safety  of  paaeengera  in  its  cars:  See  McElr^ 
y.  Nashua  etc.  R.  B,  Co.,  50  Am.  Dec.  794.  That  it  is  the  daty  of  a  railway 
company  to  keep  its  road  in  repair  is  a  x>oiDt  to  which  the  principal  case  is 
cited  in  PenruylvaTiia  etc.  Canal  Co.  v.  Orahamj  63  Pa.  St.  296,  where  it  is 
held,  on  analogous  principles,  that  a  canal  company  bound  by  its  statute  to 
keep  a  bridge  in  repair,  where  its  canal  crosses  a  public  highway,  is  Uable  for 
aa  injury  to  a  traTeler  occasioned  by  a  failure  to  repair  such  bridge. 


GOMMONWEAI/TH,  USE  OF  StUB,  V.  SlUB. 

[11  Pbkhitltakia  Statk,  160.] 
BUBBTT    ON    EzBCUTOR'S    BoND  IS  NOT    LlABLB  UNTIL   EXECUTOR  IS  FiZXD 

personally  for  the  debt  by  a  proper  proceeding  against  him,  whether  the 
debt  be  due  a  creditor,  legatee,  or  distributee. 
BsTTLSMENT  OF  ExBCUTOR*s  ACCOUNT  showiug  a  general  balance  due  ttie 
estate,  without  any  decree  ascertaining  the  amounts  da«  the  distributees^ 
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la  not  snfficlent  to  render  the  execntor'a  sureties  liable  on  their  bond  to 
a  distributee. 

BuBETiBS  ON  Bond  of  One  Joint  Ezxcutor  taken  long  alter  administra- 
tion granted  for  the  faithful  performance  of  his  duties  stand  on  the  same 
footing  as  sureties  on  original  administration  bonds,  and  axe  not  liable 
until  the  principal  is  fixed. 

Judgment  or  Dbobse  of  Orphans'  Court  Fizino  EzEouToa'a  Lubiutt 
is  sufficient  to  sustain  a  suit  against  tbe  sureties  on  his  bond. 

Debt  on  a  bond  given  by  the  defendants,  Stab  as  porincipal 
and  the  others  as  stuetieB,  conditioned  for  the  faithful  perform- 
ance of  the  duties  of  the  said  Stab  as  one  of  the  executors  of 
the  will  of  his  father,  Adam  Stub,  and  that  the  principal  should 
"render  a  true  and  just  account  of  his  management  of  the 
property  and  estate  of  said  deceased  under  his  care,"  the  action 
being  brought  to  recover  the  diBtributive  shares  of  the  plaintiffs 
as  children  and  distributees  under  the  will  of  the  said  Adam 
Stub.  It  appeared  that  letters  testamentary  were  issued  to  the 
defendant  and  another  as  executors,  on  November  12, 1832;  that 
the  executors  had  filed  an  account  in  March,  1834,  showing  a 
balance  due  from  them  to  the  estate.  It  was  to  recover  a  part 
of  this  balance  that  this  action  was  brought.  The  bond  in  suit 
was  executed  in  June,  1838.  It  was  claimed  by  the  defendants 
that  it  was  given  specially  as  security  for  the  just  and  legal 
administration  of  a  certain  fund  in  court  belonging  to  the  estate, 
which  was  on  the  day  of  the  date  of  bond  paid  <iver  to  the  said 
Stub,  and  that  by  mistake  it  was  drawn  as  a  general  adminis- 
tration bond,  but  that  it  was  not  intended  as  security  for  assets 
previously  received.  They  claimed  also  that  although  a  balance 
appeared  to  be  due  on  the  administration  account,  yet  this  was 
not  true,  the  heirs  being  indebted  to  the  estate  for  advance- 
ments and  for  goods  purchased  at  a  sale  of  the  effects  of  the 
estate.  It  is  not  necessary  to  detail  the  evidence  which  was 
offered  by  the  defendants  and  admitted  against  tbe  plain  tiflFs* 
objection,  as  in  the  court  below  and  in  the  supreme  court  the 
case  went  off  on  a  single  point  of  law.  The  court  below  charged 
the  jury  that  the  plaintiffs  could  not  recover,  whether  this  was 
a  voluntary  or  official  bond,  because  the  executors  had  not  been 
fixed  for  the  amount  of  their  indebtedness  to  the  plaintiffs.  Ver- 
dict and  judgment  for  the  defendants,  and  the  phiintiflii  brought 
error. 


N,  2>.  Slromg  and  W.  Strong^  for  the  plaintiffs  in 
E  W.  SmUh,  for  the  defendants  in  error. 
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By  Court,  Bogsbs,  J.  The  liability  of  a  surely  in  an  official 
bond  being  contingent,  soit  can  not  be  brought  against  a  surety 
by  a  party  in  interest,  without  proceeding  in  the  first  place 
against  the  administrator  or  executor,  and  fixing  him  personally 
for  the  debt.  This  was  first  ruled  in  The  CammonweaUh  y 
Evans,  1  Watts,  437,  in  the  case  of  a  creditor;  next.  The  Com- 
monweaUh  ▼.  Wenrick,  8  Id.  160,  a  legatee;  afterwards  extended 
in  Ifyers  t.  FreU,  4  Pa.  St.  346,  to  a  distributee.  The  first  two 
are  conceded  to  be  ruled  correctly,  but  doubts  are  expressed  as 
to  the  last.  The  dictum  in  Myers  v.  FreU,  as  applied  to  distri- 
butions,  is  said  to  be  new,  and  it  is  insinuated  that  perhaps  the 
court  were  inclined  to  extend  the  principle  of  the  contingent 
liability  of  sureties  beyond  its  legitimate  limits,  by  the  suspicion 
that  a  fraud  had  been  attempted  in  that  case.  As  The  (7o)n- 
monweaUh  ▼.  Evans  was  the  first  case  where  the  principle  was 
ruled  as  to  creditors,  so  Myers  v.  Fretz  was  the  first  where  it  was 
applied  to  distributees.  In  that  aspect  both  cases  may  be  said 
to  be  new.  It  was  there  thought,  as  it  is  still,  that  the  principle 
which  goyems  one  also  governs  the  other;  that  there  was  no 
perceptible  distinction  between  creditors,  legatees,  and  distrib- 
utees. It  must  be  remembered  that  in  that  case,  as  in  this,  al- 
though the  administrator  settled  his  general  account  with  the 
estate,  disclosing  a  general  balance  in  his  hands,  yet  there  was 
no  decree  of  the  orphans'  court  ascertaining  the  amount  owing 
by  the  administrator  to  the  respectiye  distributees;  nor  has  there 
been  any  judgment  at  common  law,  fixing  the  extent  of  his  in- 
debtedness. The  settlement  of  the  account  exhibits  only  the 
residue  of  the  estate  after  payment  of  debts.  The  payments 
that  from  time  to  time  may  be  made  to  the  distributees,  form  no 
part  of  the  account,  and  when  properly  settled,  can  not  appear 
except  as  an  apparatus  which  sometimes  exhibits  the  state  of  the 
accounts  as  between  him  and  the  distributees.  It  consequently 
happens  that  a  settlement  confirmed  by  the  court  may  exhibit 
the  administrator  largely  in  arrears,  when  he  may  owe  little,  if 
anything,  to  the  respective  distributees.  The  report  of  the 
auditors  here  only  ascertains  that  a  certain  sum  is  due  the  estate 
of  George  Adam  Stub  from  the  executor,  but  it  nowhere  ap- 
pears how  much  the  plaintiffs,  who  are  some  of  the  heirs  and 
distributees,  may  have  been  advanced,  or  what  debts  there  may 
be  against  the  estate.  There  has  been  no  distribution,  or  decree 
of  the  orphans'  court  ascertaining  these  essential  matters;  nor 
has  there  been  any  suit  at  law  in  which  their  rights  have  been 
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inTestigated  and  fixed.  Clearly,  therefore,  the  same  reason  ap- 
plies to  distributees,  as  to  creditors  and  legatees. 

But  it  is  contended  the  principle  ought  not  to  be  extended  to 
this  case,  because  this  is  not  an  original  administration  bond, 
nor  a  joint  administration  bond.  That  it  was  given  in  part  at 
the  instance  of  the  co-executor,  and  for  his  security.  That  the 
co-executor  petitioned  for  the  citation,  and  resisted  the  payment 
to  William  Stub,  the  other  executor,  of  any  portion  of  the  pro- 
ceeds of  the  real  estate.  That  a  suit  against  the  executors  must 
be  a  suit  against  both;  but  the  bond  is  given  by  one.  To  hold, 
therefore,  as  the  defendants  in  error  contend,  that  both  execu- 
tors must  be  prosecuted  to  insolvency,  before  the  bond,  specially 
and  voluntarily  given,  can  be  made  available  to  the  distributee, 
of  which  the  co-executor  is  one,  is  carrying  the  doctrine  much 
further  than  in  the  case  of  Myers  v.  FreU,  and  is  defeating  the 
very  object  of  the  bond.  These  suggestions  are  more  plausible 
than  sound.  Although  this  is  neither  an  original  nor  a  joint 
bond,  it  comes  within  the  reason  of  a  rule  designed  for  the  pro- 
tection of  the  sureties,  who  ought  not  to  be  held  liable  until  the 
amount  of  the  indebtedness  of  the  principal  is  ascertained.  It 
is  not  intended  for  the  security  of  the  co-executor  alone,  but  for 
the  benefit  of  every  person  interested  in  the  estate,  whether  they 
be  creditors,  legatees,  or  distributees.  Although  not  an  original 
administration  bond,  it  partakes  of  the  nature  of  an  original 
bond,  and  is  designed  for  the  same  purpose.  If,  as  supposed, 
the  distributee  would  be  bound  to  sue  both  the  executors,  and 
prosecute  them  to  insolvency,  it  would  present  some  difficulty; 
but  I  do  not  see  the  necessity  of  either  course.  It  is  not  required 
that  the  principal  should  be  pushed  to  insolvency,  as  may  be 
inferred  from  an  inadvertent  expression  in  Myers  v.  D^etz,  A 
judgment  at  law,  or  a  decree  of  the  orphans'  court,  fixing  the 
amount  of  their  personal  responsibility,  is  all  that  is  necessary 
as  a  prerequisite  to  suit  on  the  bond:  CommonweaUh  v.  Evans^  1 
Watts,  437;  Commonwealth  v.  Wenrick^  8  Id.  160.  Nor  would 
it  be  required,  under  the  facts  disclosed,  to  bring  an  action 
against  both  the  executors.  A  suit  against  William  Stub,  who 
alone  sealed  the  bond,  or,  what  perhaps  would  be  the  better 
mode,  a  decree  against  him  by  the  orphans'  court,  would 
suffice. 

As  the  cause  is  affirmed  for  the  reasons  given,  it  becomes 
unnecessary  to  notice  the  bill  of  exceptions  to  the  admission  of 
the  testimony,  except  merely  to  remark  that  we  see  no  mutariiJ 
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difference  between  the  case  as  now  presented,  and  the  same  case 
reported  in  Stub  v.  Stub,  8  Pa.  St.  251. 
Judgment  afSrmed. 

Pbockebikos  on  ExBOtrroBs*  aitd  ADMiNisiaATORS*  Bonds  are  so  entirely 
regulated  by  statate,  and  the  etatates  of  the  different  states  vary  so  greatiyt 
that  it  is  exceedingly  difficult  to  lay  down  general  rules  upon  the  subject. 
It  would  swell  this  note  to  undue  proportions  to  attempt  a  collection  of  these 
differing  statutory  provisions,  and  we  shall,  therefore,  content  ourselves  with 
an  examination  of  the  adjudged  cases  relating  to  the  principal  branches  of 
the  subject,  occasionally  referring  to  peculiarities  in  local  legislation  which 
have  produced  apparent  conflict  in  the  decisions. 

Bond  could  not  be  Requi&ed  of  an  Exsoutob  by  thx  Ecclbsiastioal 
CouBTS  in  England  for  the  due  administration  of  assets,  where  the  testator 
did  not  direct  that  a  bond  should  be  given:  4  Bum*s  Ecc.  Law,  176;  1  Wms. 
on  £x*r8,  6th  Am.  ed.,  275;  Bex  v.  Baine$,  1  Ld.  Raym.  361;  S.  C,  1  Salk. 
299;  Jones  v.  ffobwn,  2  Rand.  488;  Eaton  v.  Btn^dd,  2  Blackf.  52.  But 
where  the  executor  was  insolvent,  the  court  of  chanceiy  could  intervene  and 
require  security,  aa  in  the  case  of  any  other  trustee:  1  Wms.  on  Ez'rs,  6tb 
Am.  ed.  276.  And,  in  most  of  the  American  states,  bonds  are  required  of 
executors  the  same  as  of  administrators,  except  where  a  bond  is  dispensed 
with  by  an  express  provision  in  the  testator's  will;  although  in  some  states 
a  bond  will  be  required  of  an  executor  only  when  it  appears  to  be  necessary 
for  the  security  of  the  estate:  Id.  277,  Perkins'  note.  When  bonds  are  re- 
quin*d  they  are  governed  by  the  same  rules,  with  respect  to  the  liability  of 
the  obligors,  as  the  bonds  of  administrators:  Hood  v.  Hood^  85 N.  Y.  661. 

Extent  or  Subetixs'  Liabujtt  on  Bonds.  1.  QeneraUy, — ^The  rule  ap- 
plicable to  official  bonds  in  general,  that  the  suroties  therein  are  liable  only 
for  the  official  acts  and  defaults  of  the  principal,  and  for  funds  in  his  hands 
in  his  official  capacity,  applies  also  to  administrators'  and  executors'  bonds: 
Qrtgg  v.  Currier^  36  N.  H.  200.  So  the  principal  himself  is  liable  on  his 
bond  only  for  official  acts  and  defaults.  Hence,  as  respects  any  remedy  for 
his  misconduct  by  a  proceeding  on  the  bond,  his  liability  and  that  of  his  sure- 
ties are  co-extonsive:  WaUUs  v.  Hyde,  9  Conn.  10;  HMs  v.  MiddUton,  1  J. 
J.  Marsh.  178.  *'They  arejrasponsible  on  their  bon^  whenever  he  is;  and 
when  he  is  not,  they  aro  nor;  and  consequently,  when  they  are  not,  he  is 
not:"  Hdbbs  v.  MiddleUm,  suprti.  This  is,  no  doubt,  the  general  rule;  but  it 
does  not  follow  that  there  can  always  be  a  recovery  on  the  bond  against  the 
sureties  whenever  there  can  be  a  recovery  against  the  principal,  for  although, 
as  respects  the  act  or  default  which  constitutes  the  cause  of  action,  their  lia- 
bility may  be  the  same,  he  may,  in  certain  cases,  be  estopped  by  some  act 
or  admission  from  making  a  defense  which  is  open  to  them. 

2.  Liability  /or  Proceeds  or  Rents  and  Profits  of  Realty. — At  common  law 
land  was  not  assets  for  the  payment  of  the  decedent's  debts,  and  the  execu- 
tor or  administrator  had  nothing  to  do  with  it,  except  where  it  was  devised 
to  be  sold,  and  even  then  the  proceeds  were  equitable  and  not  legal  assets: 
1  Wms.  on  Ex'rs,  6th  Am.  ed.,  728,  729.  And  under  statutes  subjecting  the 
realty  of  a  decedent  to  the  payment  of  his  debts,  the  general  rule  is  that  it 
can  be  sold  only  upon  an  order  of  the  probate  court  in  case  of  a  deficiency 
of  the  personal  estate;  and,  subject  to  this  contingency,  it  descends  to  the  heir. 
In  some  states  it  has  been  held  that  the  sureties  on  an  administration  bond  ar* 
feot  liable  ft\r  the  proceeds  of  the  sale  of  realty,  even  though  sold  under  an 
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order  of  oourl  for  the  payment  of  debts:  Beall  t.  Cotnmontoealth,  17  Serg.  ft 
R.  892;  OimmonweaUh  v,  HUgert,  55  Pa.  St.  236.  So  in  Maryland  prior  to 
the  act  of  1831,  bat  otherwise  nnder  the  provisions  of  that  act:  Comuk  v. 
WiUoUt  6  Gill,  299.  So  in  Indiana  under  a  statute  requiring  a  separate  bond 
to  be  given  upon  an  application  for  an  order  for  the  sale  of  realty:  Reno  v. 
Tyionf  24  Ind.  56.  But  in  Alabama  the  administration  bond  covers  the  pro- 
ceeds of  a  sale  of  realty,  even  though  a  special  bond  is  required  on  the  appli* 
cation  for  sale:  Clarke  v.  Westt  5  Ala.  117.  And  in  other  states  it  is  held 
that  the  administration  of  such  proceeds  is  within  the  bond:  Governor  v. 
Chouleauy  1  Mo.  731;  Wade  v.  QraJiamt  4  Ohio,  126.  So  under  the  express 
provisions  of  the  statute  in  Massachusetts:  BeniveU  v.  Overing,  16  Gray,  268; 
Hannum  v.  Day,  105  Mass.  38.  In  Missouri  it  is  held  that  the  sureties  are 
liable  for  a  failure  to  account  for  the  proceeds  of  a  sale  of  realty  made  with- 
out an  order  of  court:  Staie  v.  SchoU,  47  Mo.  84.  And  in  Indiana,  where  a 
sale  is  made  without  an  order,  but  the  probate  court  takes  cognizance  of  it 
and  requires  the  execution  of  a  bond  to  account  for  the  proceeds,  the  sureties 
thereon  are  liable  for  a  failure  to  account  therefor:  Meece  v.  JoneSj  71  Ind.  340. 
But  in  New  Jersey,  where  lands  not  specified  in  an  order  of  sale  were  sold,  the 
sureties  of  the  administrator  were  adjudged  not  to  be  liable  for  the  applica- 
tion of  the  proceeds:  Matter  of  Givens,  34  N.  J.  £q.  191.  In  Virginia,  in 
some  early  cases,  it  was  determined  that  where  lands  were  sold  under  a  direc- 
tion in  the  will,  the  proceeds  were  equitable  assets,  and  the  sureties  on  the 
executor's  bond  were  not  responsible  therefor:  Jones  v.  Hobaon,  2  Kand.  483; 
Burnett  v.  Harwell,  3  Leigh,  89.  So  in  Kentucky,  upon  a  bond  executed 
under  the  statute  of  1797,  conditioned  to  account  for  and  faithfully  adminis- 
ter the  "goods,  chattels,  and  credits**  of  a  decedent,  it  was  held  that  the 
sureties  were  not  liable  for  the  misapplication  of  equitable  assets;  otherwise 
under  the  act  of  1838:  Speed's  ExW  v.  Nelson*s  Sx*r,  8  B.  Mon.  505.  But 
in  Pennsylvania,  under  a  bond  conditioned  to  account  for  goods,  chattels,  and 
credits,  it  has  been  held  that  the  sureties  of  an  executor  or  administrator 
cum  testamento  annexe  are  liable  for  the  proceeds  of  a  sale  of  land  under  a 
power  in  the  will:  Commontoealth  v.  Forney,  3  Watts  &  S.  353;  Zeigler  v. 
SprinJde,  7  Id.  175.  So  in  New  York,  the  sureties  of  an  executor  are  liable 
for  the  misapplication  of  the  proceeds  of  realty  sold  under  a  direction  in  the 
will,  the  direction  to  sell  being  regarded  as  an  equitable  conversion  of  the 
realty  into  personalty;  Hood  ▼.  Hoody  85  N.  Y.  561. 

Money  paid  to  an  executor  or  administrator  by  the  owners  of  realty  liable 
to  be  sold  for  the  payment  of  debts  and  legacies,  is  assets  for  which  the  sure* 
ties  are  liable  on  their  bond:  Fayy,  Taylor,  2  Gray,  154.  So  money  awarded 
for  land  taken  for  public  use,  where  the  administrator  has  levied  thereon  and 
the  time  for  redemption  has  expired:  Phillips  v.  Rogers,  12  Met.  405.  So 
in  Pennsylvania,  notwithstanding  the  rule  in  that  state  that  sureties  of  an 
administrator  are  not  liable  for  the  proceeds  of  realty  sold  for  the  payment  of 
debts,  if  the  administrator  embezzles  the  personalty,  so  that  it  is  necessary 
to  sell  the  realty  to  pay  debts,  the  sureties  of  the  administrator  are  liable  to 
the  heirs:  Commonwealth  v.  Keil,  9  Phil.  140,  distinguishing  CommonweaUk 
T.  Hilgeri,  55  Pa.  St  236.  Where  land  is  sold  in  another  state,  and  the  ad- 
ministrator receives  the  proceeds,  his  sureties  are  liable  therefor:  Judge  <{/ 
ProbaU  V.  Heydock,  8  N.  H.  491. 

An  a  consequence  of  the  doctrine  that  realty  deecenda  immediately  to  the 
heirs  under  statutes  making  it  liable  for  the  payment  of  debts  upon  a  deft* 
ciency  cf  the  personalty,  subject  to  a  contingent  power  of  sale  in  tiie  admin- 
Istrator,  under  the  order  of  the  court,  the  sureties  of  the  administrator  art 
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not,  as  a  general  rale,  liable  for  the  rents  and  profits  of  such  realty  collected 
by  their  principal  after  the  intestate's  death:  Brown  v.  Brwm^  2  Harr.  (Del.) 
6;  Slaughter  v.  Froman^  2  T.  B.  Mon.  94;  Hartals  Appeal,  2  Grant,  83;  AUen 
▼.  Burton,  1  McMull.  249;  HvJtcheTUon  v.  Pigg,  8  Gratt.  220.  So  even  \%-here 
the  word  ''rents**  is  used  in  the  bond,  that  term  being  held  to  apply  to  rents 
due  at  the  time  of  the  decedent's  death:  WUsonv.  UnsdCs  Adm*r,  12  Bash, 
215.  So  where  an  executor  is  directed  by  the  will  to  sell  realty  and  fails  to 
do  so,  his  snreties  are  not  liable  for  the  rents  and  profits  thereof,  as  they  fol- 
low the  title:  Gregg  y.  Currier,  36  N.  H.  200.  But  in  Missouri  the  sureties 
of  an  administrator  are  liable  for  the  application  of  rents  and  profits  of  realty 
received  by  him:  Strong  v.  WUhnson,  14  Mo.  116.  So  in  Massachusetts,  un- 
der a  statute  requiring  an  executor  to  account  for  rents,  unless  they  are  col- 
lected after  his  removal  from  ofi^ce:  Brooks  v.  Jachwn,  125  Mass.  307.  So  in 
Alabama  it  is  held  that  an  executor  and  his  sureties  are  liable  for  the  rental 
value  of  land  which  he  could  have  rented,  but  did  not:  May  v.  Kelly,  61  Ala. 
489. 

3.  lAahUUy/or  Proceeds  of  Sale  of  Slaves. — In  the  late  slave  states  slaves 
were  regarded  as  partaking,  in  some  respects,  of  the  nature  of  real  property; 
and  under  a  devise  of  such  property  to  be  sold,  it  was  held  in  Tennessee  that 
the  proceeds  were  equitable  assets,  for  which  the  sureties  on  the  executor's 
bond  were  not  liable:  Wall  v.  Allen,  4  Baxt.  210.  So  where  they  were  sold 
under  an  order  of  the  probate  court  for  the  payment  of  debts,  the  sureties  of 
the  executor  or  administrator  were  not  liable  for  the  proceeds:  GambiU  v. 
Campbell,  12  Heisk.  737;  Barksdale  v.  BuUer,  6  Lea,  450. 

4.  Liability  for  Assets  Received  from  Another  State. — ^The  sureties  of  an  ad- 
ministrator are  liable  only  for  assets  received  within  the  state,  or  which  should 
have  been  received  there:  Fletcher  v.  Weir,  7  Dana,  345;  Oovemor  v.  Williams, 
3  Ired.  L.  152.  But  where  the  administrator  of  the  domicile  receives  within 
the  state  property  or  funds  of  the  decedent  from  an  ancillary  administrator 
in  another  state,  his  sureties  are  liable  therefor:  Fletcher's  Adrr^r  v.  Sanders, 
32  Am.  Dec.  96;  Pralt  v.  Noriham,  5  Mason,  95.  A  judgment  in  favor  of 
the  decedent  in  another  state  is  assets  there,  and  the  sureties  of  the  adminis- 
trator of  the  domicile  are  not  liable  for  his  omission  to  include  the  same  in 
the  inventory;  but  if  the  administrator  sues  on  the  judgment  within  the  state, 
and  recovers  and  appropriates  the  amount  to  his  oytd.  use,  and  fails  to  account 
for  it,  the  sureties  are  liable:  Strong  v.  White,  19  Conn.  238.  So  where  the 
administrator  goes  into  another  state  where  the  intestate  died,  and  where  no 
administrator  has  been  appointed,  and,  without  qualifying  there,  receives  as- 
sets and  brings  them  within  the  state  of  his  appointment,  his  sureties  are  lia- 
ble therefor:  Andrews  v.  Avory,  14  Gratt.  229.  The  sureties  of  an  ancillary 
administrator  are  not  liable  for  assets  beyond  the  jurisdiction  appointing  such 
administrator:  Fletcher* s  AdnCr  v.  Sanders,  suprck.  As  to  liability  for  pro- 
ceeds of  a  sale  of  land  in  another  state,  see  ante,  2. 

5.  Liability  for  Debt  Due  from  Principal  to  the  Estate. — ^As  a  general  rule, 
the  sureties  of  an  administrator  or  an  executor  are  liable  only  to  the  extent 
of  assets  actually  received  by  the  principal;  but  where  the  assets  consist,  in 
whole  or  in  part,  of  a  debt  due  the  estate  from  the  principal,  the  law,  from 
the  necessity  of  the  case,  presumes  that  it  has  been  paid,  and  therefore  re- 
ceived by  the  executor  or  administrator,  and  his  sureties  are  accountable  for  it: 
Seawdl  v.  Buckley,  54  Ala.  592;  Wright  v.  Lang,  66  Id.  389.  And  this  is  held  to 
be  to  isiLambrtcht  v.  State,  57  Md.  240,  whether  the  executor  is  able  to  pay 
•r  sot  But  in  Piper's  EstaU,  15  Pa.  St.  633,  the  liability  is  said  to  extend 
•nly  to  cMes  where  the  administrator  is  able  to  pay  the  debt    So  in  Spwioci 
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▼•  EarUBt  8  Baxt.  437t  it  is  held  that  the  sureties  are  liable  only  in  case  the 
4ebt  conld  have  been  collected  with  reasonable  and  proper  diligence  if  it  had 
been  due  from  a  third  person.  Where,  npon  a  sale  of  property  of  the  estate, 
the  administrator  himself  becomes  the  purchaser,  the  fact  that  the  purchase 
is  ratified  by  the  heirs  does  not  relieve  the  sureties  from  liability  for  the  pur- 
chase money  if  not  accounted  for:  Todd  v.  Spcarkst  10  La.  Ann.  668. 

6.  Liability  for  Other  Funds. — ^Damages  collected  by  an  administrator  under 
a  statute,  for  an  injury  causing  the  death  of  his  intestate,  are  assets  for  which 
he  and  his  sureties  are  liable  on  their  bond:  OoUra  v.  People,  63  BL  224; 
Glass  V.  Howell,  2  Lea,  50.  Where  an  executor,  with,  intent  to  defraud  his 
creditors,  inventories  his  own  property  as  property  of  the  estate,  it  is  held 
that  the  sureties  on  his  administration  bond  are  accountable  for  the  property: 

WaiiUs  V.  Hyde,  0  Conn.  10.    Profits  of  investments  of  trust  funds  are  also 
assets  for  which  the  sureties  are  liable:  Watson  v.  W kitten,  3  Rich.  224. 

7.  Liability  for  Acts  or  Dffavilts  as  Trustee,  Devisee,  or  Otherwise  t?uin 
Officially. — It  is  settled,  in  some  of  the  states,  that  the  bond  of  an  executor 
does  not  cover  duties  imposed  upon  him,  not  in  his  representative  character, 
but  as  trustee  under  the  will.  Thus,  it  is  held  that  the  sureties  are  not 
liable  for  the  executor's  management  of  a  fund  set  apart  by  the  will  for  the 
aupport  of  the  testator's  widow:  Warfield  v.  Brand's  Ex*r,  13  Bush,  77;  nor 
for  a  breach  of  duty  as  to  property  devised  to  him  for  the  use  of  certain  lega- 
tees in  trust  to  sell  and  divide  the  proceeds:  Perkins  v.  Lewis,  41  Ala.  649; 
or  for  the  mismanagement  of  a  business  directed  by  the  will  to  be  carried  on: 
Carter  v.  Young,  9  Lea,  210;  nor  for  funds  turned  over  to  him  as  trustee  for 
any  other  purpose:  Barker  v.  Stafford,  53  CaL  451;  nor  for  breach  of  any 
dut}'  imposed  upon  him  in  his  character  as  a  devisee  under  the  will:  Sims  v. 
Lively,  14  B.  Mon.  348.  But  in  Tennessee,  under  the  statute  of  1838,  sure- 
ties on  iku  executor's  bond  are  liable  for  his  defaults  as  a  trustee  under  the 
will:  Lester  v.  Vick,  2  Heisk.  476;  Porter  v.  Moores,  4  Id.  16.  So,  though 
the  condition  of  the  bond  is  not  in  the  statutory  form,  if  it  calls  for  the  per- 
formance of  all  duties  ''enjoined  by  the  will:"  Walker  v.  PotiUa,  7  Lea,  449. 
So  in  Virginia,  where  property  was  devised  to  a  wife  for  life,  with  directions 
to  the  executor  to  sell  the  same  at  her  death  and  divide  the  proceeds  among 
the  testator's  heirs,  the  sureties  of  the  executor  were  held  liable  for  his  fail- 
ure to  pay  over  the  proceeds  upon  a  sale  of  the  property:  Aduond  v.  Mason*s 
AdmW,  9  Gratt.  700.  So  in  UniUd  States  v.  Parker^  2  McArth.  444,  where 
an  executor  was  directed  to  invest  a  fund  bequeathed  for  the  benefit  of  the 
legatee.  So  where  one  of  two  executors  was  constituted  a  trustee  under  the 
will  to  invest  funds  and  pay  them  over  to  the  devisees  as  they  came  of  age, 
and  the  executors  having  rendered  an  account,  the  balance  in  tiieir  hands  was 
retained  by  the  one  who  was  trustee,  but  who  gave  no  bond  as  such,  and 
such  trustee  afterwards  returned  an  account  upon  which  a  decree  was  passed 
for  the  payment  of  the  shares  as  directed  by  the  will,  upon  his  failure  to  per- 
form the  decree,  an  action  was  held  to  lie  on  the  bond  of  both  executors: 
Newcomb  v.  WHUams,  9  Met.  525.  So,  where  an  executor  was  directed  by 
Khe  will  to  carry  on  the  testator's  business  for  the  benefit  of  the  estate,  his 
oureties  were  held  liable  for  the  proceeds  of  such  business:  OandoHfo  v. 
Walker,  15  Ohio  St.  251. 

Where  an  administrator  is  appointed  a  commissioner,  by  an  order  of  th« 
court,  to  sell  property  belonging  to  the  estate,  and  fails  to  pay  over  the  pro- 
ceeds, his  sureties  as  administrator  are  not  liable  therefor:  Reeves  v.  Steele^  3 
Head,  647.  Nor  are  the  sureties  of  an  executor  liable  for  his  intermeddling 
Irith  property  without  right  or  authority  under  the  will  or  the  statute:  M> 
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Oampbdl  y.  OUberty  6  J.  J.  Marah.  592.  Nor  for  his  acta  or  def aolta  as  agent 
for  the  heirs  or  distributees,  and  by  their  authority:  I/ebert  v.  Ilebert,  22 
La.  Ann.  308;  Skidds  ▼.  Smith,  8  Bush,  601.  Nor  are  they  liable  for  the 
proceeds  of  bonds  held  by  the  testator  in  trust  for  others  which  the  executor 
collects  and  fails  to  pay  over  to  the  beneficiaries:  Quintby  v.  Walker,  14  Ohio 
St.  103.  Where  the  administrator  of  a  deceased  idieriff  was  authorized  by  a 
private  statute  to  collect  certain  arrearages  of  taxes  on  a  warrant  committed 
to  the  sheriff,  the  sureties  on  the  administration  bond  were  held  liable  for  the 
moneys  so  collected:  Morton  v.  Aehbee,  I  Jones  L.  312.  Where  a  public  ad- 
ministrator is  appointed  executor  of  a  will  and  gives  bond,  takes  possession, 
and  administers  the  estate  in  the  latter  capacity,  undoubtedly  his  sureties  as 
public  administrator  will  not  be  liable  for  his  doings.  But  where  he  takes 
possession  and  proceeds  to  administer  without  executing  a  bond  as  executor, 
or  giving  the  notice  required  by  law,  and  the  probate  court  recognizes  his 
acts  as  those  of  the  public  administrator,  the  sureties  on  his  bond  as  such  ad- 
ministrator will  be  liable  for  his  defaults:  St€Ue  v.  Purdy,  67  Mo.  89.  Where 
administration  was  fraudulently  taken  out  on  the  estate  of  a  living  person,  and 
the  estate  was  squandered,  the  sureties  were  held  liable  on  the  administration 
bond  in  an  action  by  the  alleged  decedent,  on  the  ground  that  this  was  a  breach 
of  duty  as  administrator;  but  Davis,  P.  J.,  dissented,  holding  the  liability  to 
be  merely  personal:   WiUiarM  v.  Kiernan,  25  Hun,  355. 

8.  LiahUUy/orD^aulta  Committed  or  Funda  Received  b^oreAppoitUmetU  or 
Execution  qfBoiid, — ^No  doubt  the  sureties  of  an  executor  or  administrator  are 
liable  generally  only  for  faults  committed  and  funds  received  after  the  execu- 
tion of  the  bond.  Hence,  the  sureties  of  an  executor  upon  a  bond  conditioned 
that  he  ''shall  well  and  duly  perform  his  duties  as  executor'*  are  not  liable 
for  defaults  prior  to  the  making  of  the  bond:  State  v.  Hood,  7  Blackf.  127. 
So  undoubtedly  the  sureties  will  not  be  liable,  as  a  general  rule,  for  funds  re- 
ceived by  the  principal  before  the  execution  of  the  bond,  or,  a  fortiori,  before 
grant  of  administration,  unless  they  remain  in  his  hands  when  the  bond  is  ex- 
ecuted. But  where  goods  are  received  by  an  administrator  before  letters  of 
administration  are  issued  under  an  agreement  to  take  out  letters,  the  pre* 
sumption  is  that  he  holds  them  at  the  time  of  his  appointment,  in  the  absence 
of  contrary  proof,  and  his  sureties  are  liable  therefor:  People  v.  HaeecUl,  22 
N.  Y.  188.  So  where  an  administrator  receives  funds  in  a  fiduciary  capacity, 
which  he  inventories  as  part  of  the  estate:  Goode  v.  Buford,  14  La.  Ann.  102. 
So  as  to  funds  received  by  a  special  administrator  before  his  appointment, 
while  acting  as  agent  for  a  prior  administrator,  and  for  which  he  gives  a  re 
ceipt  to  the  prior  administrator:  Oottsberger  v.  Smith,  5  Duer,  566;  Ootttiber 
ger  v.  Taylor,  19  N.  Y.  150. 

Where  a  new  bond  is  given  by  an  executor,  pursuant  to  an  order  of  the  sur- 
rogate, under  the  statute,  upon  the  application  of  parties  interested  that  a 
new  bond  be  executed,  or  in  default  thereof,  that  the  executor  be  removed, 
the  sureties  on  such  bond  will  be  liable  for  a  misappropriation  and  loss  of 
assets  before  its  execution,  because  if  the  bond  had  not  been  given,  the  execu 
tor  would  have  been  removed:  Schojield  v.  Ilustie,  0  Hun,  157;  Scq/ieldr. 
Churchill,  72  N.  Y.  565.  So  where  upon  a  settlement  of  an  administrator's 
account  a  balance  was  found  duo  from  him  to  the  estate,  and  the  probate 
court  required  a  new  bond,  which  was  executed  three  days  afterwards,  the 
sureties  thereon  were  held  liable  for  a  previous  conversion:  ^roim  v.  State, 
23  Kan.  235.  So  where  a  new  bond  was  given  after  a  conversion  by  pledg- 
ing the  assets  for  the  administrator's  debt,  and  the  administrator  subsequently 
failed  to  recover  the  same,  as  he  might  have  done,  the  new  sureties  were  held 
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Hable:  State  v.  Beming,  74  Mo.  87;  Wolff  v.  Scha^er,  Id.  154.  And  whera 
a  new  bond  is  given  npon  the  application  of  the  anreties  in  a  prior  bond,  and 
a  default  is  disoo^ered  many  yean  afterwaida,  it  will  not  be  presumed  to 
haTO  occurred  before  the  new  bond  was  giTen,  and  the  sureties  thereon  will 
be  prima  fade  liable:  PhUlips  v.  Braxeal,  14  Ala.  746.  Grenerally,  the  sure* 
ties  on  an  additional  bond  will  be  liable  for  the  proceeds  of  property  sold 
before,  where  the  facts  warrant  the  presumption  that  the  money  is  still  in  the 
administrator's  hands:  JIfay  v.  KeUt/,  61  Ala.  489.  In  Morris  v.  Morris^  9 
EleisK.  814,  it  ii  held  that  where,  upon  a  petition  of  the  sureties  of  an  ad- 
ministrator to  be  released,  a  new  bond  is  given,  the  sureties  therein  are 
primarily  liable,  to  the  extent  of  the  penalty,  first,  for  defaults  oocumng 
after  the  execution  of  the  second  bond,  and  second,  for  prior  defaults;  and 
that  the  sureties  on  the  first  bond  are  liable  for  the  prior  defaults  only  so  far 
as  they  are  not  covered  by  the  new  bond.  The  giving  of  a  new  bond  does 
not  release  the  sureties  on  the  prior  bond,  even  though  intended  for  that  pur- 
pose, if  not  given  for  one  of  the  causes  specified  in  the  statute:  TToocf  v. 
WiUiama,  61  Mo.  63.  In  Enicha  v.  PovxU,  2  Strobh.  Eq.  196,  it  is  held  that 
where  an  additional  bond  is  given,  the  sureties  in  the  two  bonds  arc  parties 
to  a  common  undertaking.  Where  a  new  bond  is  given  upon  a  discharge  of 
the  sureties  in  a  prior  bond,  and  a  devaetavit  occurs,  it  is  held,  in  Alexander 
V.  Mercer,  7  Ga.  549,  that  a  bill  will  lie  against  both  sets  of  sureties  for  a 
discovery  of  the  amount  and  date  of  the  devastavit,  so  as  to  charge  the  sure- 
ties according  to  their  respective  liabilities.  Where  a  new  bond  is  given, 
under  the  statute,  upon  an  application  for  a  sale  of  realty,  the  sureties  therein 
are  liable  only  for  the  proceeds  of  such  sale:  Worgang  v.  Clipp^  21  Ind.  119. 
And  in  Salyera  v.  Boss,  15  Id.  130,  it  is  said  that  such  bond  is  subsidiary  to 
the  administration  bond,  and  that  no  action  is  maintainable  thereon  till  the 
penalty  of  the  administration  bond  is  exhausted.  In  PoweU  v.  Poicell,  48 
Cal.  234,  it  is  held  that  where  a  bond  given  on  an  application  for  the  sale  of 
land  contains  the  same  condition  as  the  original  administration  bond,  the 
sureties  on  both  bonds  may  be  joined  in  an  action  for  a  default.  Where  an 
administrator  resigns  after  an  account  showing  a  balance  against  him,  and  is 
afterwards  appointed  administrator  de  bonis  non,  giving  bond  as  such,  the* 
sureties  therein  will  be  liable  for  such  balance,  upon  the  presumption  that  he 
received  it  as  administrator  de  bonis  non,  although  he  and  the  sureties  m 
the  first  bond  are  insolvent:  Modatffell  v.  Hudson,  57  Ala.  75. 

9.  Termination  of  Liability. — Of  course,  where  the  sureties  in  an  adminis- 
tration bond  are  released  by  the  giving  of  a  new  bond,  pursuant  to  statute, 
they  are  not  liable  for  subsequent  defaults:  State  v.  Stroop,  22  Ark.  328.  Kor 
are  the  sureties  liable  for  defaults  occurring  after  the  termination  of  the 
period  of  administration  as  limited  by  law:  Flares  v.  ffowth,  5  Tex.  329; 
Jones  V.  Perkins,  8  Id.  337.  So  the  sureties  on  the  bond  of  a  public  adminis- 
trator are  liable  only  for  his  defaults  with  respect  to  estates  committed  to 
him  during  his  term  of  office,  though  he  is  reappointed:  Buckley  v.  McOuire, 
58  Ala.  226.  But  they  continue  liable  for  acts  done  after  the  expiration 
of  his  term  in  finishing  the  administration  of  estates  previously  committed  to 
him:  Estate  o/Aveline,  53  CaL  259.  Where  an  executor  sells  property  for 
notes  not  maturing  until  after  the  expiration  of  his  appointment,  and  fails 
to  account  for  them,  his  sureties  are  liable:  Verret  v.  Bdanger,  6  La.  Ann. 
109.  A  surety  who  becomes  administrator  upon  the  death  of  his  principal  is 
liable  as  a  surety  on  his  former  bond  only  for  defaults  occurring  during  the 
prior  administration:  People  v.  Allen,  86  IlL  166.  The  death  of  a  surety  does 
sot  terminate  his  liability,  and  his  estate  is  responsible  for  subsequent  de- 
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Canlts  in  adminutration:  JHundorffy,  Wcmgler,  12  Jones  &  S.  495.  Nor  is 
hifl  liability  tenninated  by  the  revocation  of  the  letters  of  administicition: 
Nml  V.  Becknell,  85  N.  C.  290.  Where  the  will  is  amialled  under  whioh  an 
executor  or  adminiatrator  cum  testamenio  annexe  is  acting,  his  sureties  re- 
main liable  for  the  property  coming  into  his  hands:  Crowy.  Crow,  14  B.  Mon. 
176.  But  they  are  not  liable  for  property  distributed  by  him,  in  good  faith, 
in  the  payment  of  legacies:  Jones  v.  Jones,  Id.  373.  In  Bell  t.  People,  04 
m.  230,  it  is  held  that  where  a  decree  is  made  setting  aside  a  will  under 
which  an  administrator  cum  testamenio  annexo  is  acting,  but  directing  him  to 
administer  the  estate  as  intestate  property,  and  he  continues  to  act,  his  sure- 
ties continue  liable.  Where  an  administrator  is  also  guardian  of  the  sole  heir 
and  distributee  of  the  estate,  and  pays  all  the  debts  witii  a  few  trifling 
exceptions,  closes  his  account  but  makes  no  report,  charges  himself  in  his 
private  book  with  the  balance  on  hand  as  due  the  heir,  pays  the  ward's 
expenses,  collects  rents,  etc,  and  a  reasonable  time  has  elapsed,  his  sureties 
as  administrator  are  released  and  his  sureties  as  guardixui  are  liable:  DeU 
V.  People,  04  IlL  230.  So  where  an  administrates:  becomes  guardian  of  a  dis- 
tributee after  a  decree  ascertaining  his  share,  he  is  deemed  to  hold  the  same 
as  guardian  by  way  of  retainer,  and  the  sureties  on  the  administration  bond  are 
not  liable  therefor:  Taylor  T,Deblois,4'hliMaoa,  IZl,  So  where  an  administrator 
becomes  executor  of  the  sole  distributee,  his  snretics  aa  administrator  are  not 
liable  for  property  in  his  hands  after  the  debts  are  paid:  Weir  v.  People,  78 
HI.  102.  But  where  an  administrator  who  is  also  guardian  of  minor  dis- 
tributees receives  assets  from  an  ancillary  administrator,  but  does  not  in- 
ventory or  account  for  them  or  obtain  an  order  of  distribution,  he  is  deemed 
to  hold  them  as  administrator  and  not  as  guardian,  and  the  sureties  on  tha 
administration  bond  are  liable  therefor:  PraU  v.  NorthaxH,  5  Mason,  95.  And 
it  is  held  in  JIarriaon  v.  Ward,  3  Dev.  L.  417,  and  Clancy  v.  Carrington,  Id. 
520,  that  the  sureties  of  an  administrator  who  is  also  guardian  of  the  next  of 
kin,  are  not  released  by  his  returning  an  account  and  acknowledging  the  bal- 
ance due  his  ward,  unless  the  money  to  pay  such  balance  is  identified  and  re- 
tained by  him  as  guardian.  In  Wilson  v.  Wilson,  17  Ohio  St.  150,  it  is  de- 
cided that  to  release  his  sureties  as  administrator,  in  such  a  case,  he  must 
credit  himself  with  the  fund  as  administrator  and  charge  himself  with  it  as 
guardian. 

Breach  of  Bond  of  Exxcutob  ok  Abm inistratob,  What  Constitutbs. 
1 .  Neglect  to  File  an  Inventory  within  the  time  limited  by  law  or  by  the 
condition  of  the  bond  is  no  doubt  a  breach  of  an  administration  bond,  and  an 
action  will  lie  before  the  time  for  rendering  an  account  has  expired:  1  Wms. 
on  Ex'rs,  6th  Am.  ed.,  606;  Ortentide  v.  Benson,  3  Atk.  252;  Minor  v.  Mead,  3 
Conn.  280;  People  v.  Hunter,  89  111.  392;  Gilbert  v.  Duncan,  65  Me.  469; 
McKim  V.  Harwood,  129  Msss.  75;  Edmundson  v.  Boberts,  2  How.  (Miss.) 
822;  Johannes  v.  Youngs,  45  Wis.  445.  So  a  neglect  or  omission  to  include 
in  the  inventory  property  known  to  the  administrator  or  executor:  Bourne  v. 
SUvenaon,  58  Me.  499;  Stale  v.  SeoU,  12  Ind.  529.  But  neglect  to  file  an  in- 
ventory, or  to  include  therein  all  the  property  of  the  estate,  is  no  breach  un- 
less it  appears  that  the  executor  had  knowledge  of  property  which  ought 
to  liave  been  and  was  not  inventoried:  StaU  v.  Seoti,  supra;  Judge  of  Pro- 
bate  V.  Lane,  6  N.  H.  55.  Failure  to  file  an  inventory  is  no  breach  of  the 
bond,  however,  where  the  estate  has  been  declared  insolvent  by  a  decree  oi 
the  orphans'  court,  in  Alabama:  Edwards  v.  Oibbs,  11  Ala.  292.  And  whtts 
1  failure  to  file  an  inventory  constitntes  a  breach,  it  is  held,  in  Massachnsatt^ 
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that  it  17111  be  cored  by  filing  the  inventory  before  suit  where  there  are  no 
ereditors:  MeKim  v.  Uarwood^  129  Mass.  75. 

2.  Neglect  to  Render  Accounts^  as  required  by  statate  or  the  condition  of 
the  bond,  within  the  time  limited,  or  when  properly  cited  or  decreed  to  ac- 
count, is  also  a  breach:  1  Wms.  on  Ex'rs,  6th  Am.  ed.,  606;  Canterbury  v.  WilU, 
\  Salk.  152,  315;  PrindU  v.  Holcomb,  46  Conn.  Ill;  Clark  v.  Cress,  20  Iowa> 
50;  Williama  y.  Esty,  36  Me.  243;  Coney  v.  WiUiams,  0  Mass.  114;  Bennett  r, 
RiiMell,  2  Allen,  537;  McKim  v.  Harwood,  129  Mass.  75;  Diekeraon  v.  Bob' 
inaon,  6  N.  J.  L.  (1  Hahit.)  195;  Ordinary  v.  Barcalow,  36  Id.  (7  Vroom), 
15;  Matihevoa  v.  Page,  Brayt.  106;  French  v.  Winaor,  24  Vt  402;  Probate 
Court  y.  Chapiny  31  Id.  373;  JohanTiea  y.  Youngs,  45  Wis.  445.  But  though 
the  time  for  rendering  the  account  has  expired  without  an  account,  it  is  held, 
in  McKim  y.  Harwood,  129  Mass.  75,  that  the  technical  breach  is  cured  by 
filing  an  account  after  suit  commenced  where  there  are  no  creditors.  But  in 
Clark  y.  Cress,  20  Iowa,  50,  it  is  said  that  an  account  after  suit  commenced 
is  no  defense,  and  nominal  damages  are  at  least  recoverable  in  an  action  by 
the  widow  and  heir.  A  settlement  with  the  heirs  out  of  court  is  not  a  com- 
pliance with  a  condition  to  account  when  required  in  the  probate  court: 
Clarke  y.  Clay,  31  N.  H.  393. 

3.  Converting,  WcuUng,  or  Misappropriatnig  Assets  is  of  course  a  breach 
of  the  bond:  Canterbury  y.  Robertmm^  8  Tyrw.  390;  S.  C,  1  Cromp.  k  M. 
691;  State  y.  ScoU,  12  Ind.  529;  Owen  y.  State,  25  Id.  371;  Edmundson  y. 
Roberts,  2  How.  (Miss. )  822.  So  though  the  conyersion  takes  place  before 
inventory:  Canterbury  y.  Robertson,  supra.  So  where  the  property  conyerted 
was  received  before  the  bond  was  executed  if  converted  afterwards:  Owen  v. 
State,  25  Ind.  371.  Where  an  administrator  applies  the  proceeds  of  land 
upon  which  there  are  judgment  liens  to  the  payment  of  other  debts,  it  is  a 
breach  for  which  the  lien  creditors  may  sue:  State  v.  Brown,  80  Ind.  425. 
But  where  an  administrator  in  good  faith,  and  under  the  order  of  the  courts 
pays  off  an  incumbrance  out  of  the  proceeds  of  lands  sold,  no  action  will  lie 
therefor  on  his  bond,  on  the  ground  that  the  equity  of  redemption  alone  waa 
sold,  and  that  the  incumbrancer  must  still  look  to  the  land:  State  v.  Schle^f* 
farth,  9  Mo.  App.  431.  Suffering  a  fraudulent  and  collusive  judgment  to  be 
taken  against  the  estate,  upon  which  realty  is  sei2ed  in  execution,  is  held  to 
be  no  breach  of  a  bond  conditioned  to  administer  according  to  law  the  goods, 
chattels,  and  credits,  etc.,  of  the  estate:  Gilbert  v.  Duncan,  65  Me.  469.  So 
held,  also,  as  to  a  confession  of  judgment  upon  which  realty  is  sold  to  pay 
debts  posterior  to  those  which  would  have  been  paid  if  the  property  had 
been  brought  into  due  course  of  administration:  Reed  y.  CommoTtwealth,  11 
Serg.  &  R.  441.  Permitting  waste  or  trespass  upon  the  realty  of  the  dece- 
dent by  third  persons  is  no  breach  of  a  condition  to  account  for  thrice  the 
amount  of  waste  and  trespass  after  a  representation  of  insolvency,  under 
Maine  R.  S.,  c.  64,  sec.  19,  unless  the  estate  has  been  represented  as  insol- 
rent:  OUbert  y.  Duncan,  65  Me.  469. 

4.  Non-payment  of  Debts,  Legacies,  and  Distributive  Shares, — ^Subject 
to  the  condition  that  the  personal  liability  of  the  administrator  or  executor 
has  been  previously  established  by  appropriate  proceedings,  as  hereinafter 
mentioned,  the  non-payment  of  a  debt,  which  is  a  proper  claim  against 
the  estate  where  the  adjninistrator  or  executor  has  received  sufficient  assets 
which  are  appropriate  for  its  payment,  is  no  doubt  a  breach  of  the  adminis- 
tration bond:  Warren  v.  Powers,  5  Conn.  373;  Hobbs  v.  Middleton,  1  J.  J. 
Marsh.  191,  192;  C<mey  v.  WiUAams,  9  Mass.  114,  117;  Haun  v.  Durling,  9 
K.  J.  Eq.  133;  Washington  v.  Hunt,  1  Dey.  L.  475;  Lining  y.  Qiies'  E^r^  S 
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Brev.  530.  Non-paymeDt  of  a  claim  barred  by  the  statute  of  limitationv 
beoaoae  not  presented  in  time,  is  no  breach:  OooHn  v.  Sanhomt  3  N.  H.  491. 
So  where,  in  an  action  against  an  administrator  for  a  claim  barred  by  statute^ 
he  appeared  and  pleaded  the  statute  but  was  afterward  defaulted:  Bohinson 
V.  Hodge,  117  Mass.  222.  But  where  a  claim  barred  by  statute  because 
not  presented  in  time  was  afterwards  presented  and  allowed  by  the  adminis- 
trator, and  ordered  paid  by  the  court,  the  non-payment  of  it  was  held  a  breach, 
of  the  bond:  Weber  v.  North,  51  Iowa,  375.  Non-payment  of  a  debt  con- 
tracted by  the  administrator  himself  in  settling  the  estate  for  services  ren- 
dered, or  the  like.  Is  not  a  breach  of  the  administration  bond,  because  it  is 
the  personal  debt  of  the  administrator:  Baker  v.  Moore,  C3  Me.  443;  Taylor 
▼.  Mygali,  26  Conn.  184;  and  in  the  latter  case  probate  fees  are  said  to 
stand  on  the  same  ground.  But  where  an  administrator  brought  replevin  for 
goods  claimed  to  belong  to  the  estate  and  failed  in  the  action,  and  the  surety 
on  the  replevin  bond  was  compelled  to  pay  the  judgment  and  afterwards 
took  judgment  on  motion  against  the  administrator,  the  sureties  on  tho 
administration  bond  were  held  liable  for  the  non-payment  of  the  judgment,, 
because  it  was  the  debt  of  the  estate:  State  ▼.  Dailey,  7  Mo.  App.  549. 
Where  the  creditor  of  an  intestate  estate  has  taken  the  note  of  a  third  per- 
son in  payment,  and  the  maker  of  the  note  proves  insolvent,  the  sureties  on 
the  administration  bond  are  not  liable  for  the  debt:  Rawson  v.  Piper,  34 
Me.  98. 

Non-payment  of  a  legacy  is  also  a  breach  of  an  executor's  bond,  if  the  amount 
due  and  the  sufficiency  of  the  estate,  etc.,  have  previously  been  ascertained 
by  a  judgment  or  decree  against  the  executor,  as  hereinafter  stated:  Perkins 
T.  Moore,  16  Ala.  9;  American  Board*8  Appeal,  27  Conn.  344;  Buby  v.  >State, 
55  Md.  484;  Judge  qf  Probate  v.  Emery,  6  N.  H.  141;  Qar;^\fo  v.  W'olher, 
15  Ohio  St.  251.  So  whether  the  legacy  grows  out  of  realty  or  personalty,  if 
the  executor  is  chargeable  with  it:  Moore  v.  Waller,  1  A.  K.  Marsh.  4S8. 
Neglect  to  pay  legacies  is  a  breach  of  a  bond  conditioned  to  deliver  and  pay 
over  the  residue  of  the  effects  and  credits  at  the  close  of  administration  ' '  unto 
such  person  or  persons  respectively  as  the  same  shall  be  due  unto: "  McLane 
V.  Peoples,  4  Bev.  &  B.  L.  9.  A  bond  conditioned  "  well  and  truly  to  adminis- 
ter "  covers  the  duty  of  paying  a  legatee  for  life  the  interest  and  dividends 
of  the  fund  bequeathed,  and  a  non-payment  thereof  u  a  breach:  Sai\ford  v. 
Oilman,  44  Conn.  461.  In  Fulcher  v.  CommantoeaUh,  3  J.  J.  Marsh.  502,  th» 
non-payment  of  a  legacy  by  an  administrator  cum  testametito  annexo  is  held 
not  to  be  a  breach  of  the  iidministrator's  bond  where  the  bond  is  not  in  the 
form  required  of  such  an  administrator,  but  is  an  ordinary  administrator's 
bond. 

Non-payment  of  a  distributive  share  of  an  estate  to  an  heir  or  distributee 
is  also  a  breach,  for  which  an  action  lies  on  an  administration  bond  after 
the  liability  and  default  of  the  administrator  have  been  duly  established: 
Ralston  v.  Wood,  15  IlL  159;  Tracey  v.  Iladden,  78  Id.  30;  Dawes  v. 
Sweet,  14  Mass.  105.  But  if  by  mistake  the  bond  contains  no  condi- 
tion covering  the  interests  of  distributees,  a  refusal  to  distribute  is  no 
breach:  Arnold  v.  Babbit,  5  J.  J.  Marsh.  665.  And  in  Barbour  v.  Robertson^ 
1  Litt.  93,  it  18  held  that  a  condition  '*  to  well  and  truly  administer  according 
to  law  "  does  not  protect  the  interests  of  distributees,  but  that  sach  condition 
relates  to  creditors  only. 

5.  Neglect  or  Rrfusal  to  Deliver  Assets  to  Successor,  or  to  Pay  into  Court, — 
Where  an  administrator  or  executor  has  resigned  or  been  removed  and  fail* 
lo  deliver  or  pay  to  his  sacoeesor  the  assets  in  his  hands  or  a  balance  dna- 


628  CouHONWEALTH  V  Stubl  (Tenxi. 

from  him  to  the  estate,  it  ia  a  breach  of  the  bond  for  which  an  action  will  lia 
after  proper  prooeedings  to  fix  the  principal,  or,  in  some  caaesy  without  snob 
proceedings:  State  y.  JRogen,  1  Honst.  669;  Lcme  v.  StaUf  27  Ind.  108;  SmC' 
cesrion  o/Johjuton,  1  La.  Ann.  75;  StcUe  v.  BartleU,  68  Mo.  681;  Beall  v.  Ter- 
ritory, 1  N.  M.  507;  Harrison  v.  Clark,  87  K.  Y.  572;  Neal  v.  Beeh^ 
85  N.  0.  290;  FrankUn  Co,  v.  McIlwUn,  5  Ohio,  200;  O'Connor  v.  i^tote,  18  Id. 
225;  Martel  v.  ifortcZ,  17  Tex.  361;  Baldwin  ▼.  Dearborn,  21  Id.  446; 
Souiware  y.  Hendricks,  23  Id.  667.  So  in  O'Oorman  y.  Lindeke,  26  Minn. 
93,  an  omission  by  an  administrator  to  pay  into  court  the  amonnt  found  duo 
on  an  accounting  was  held  to  be  a  breach  for  which  an  action  would  lie  on 
his  bond.  But  the  contrary  was  held  in  WiUson  y.  Hernandez,  6  Cal.  437,  in 
case  of  a  refusal  by  an  administrator  who  had  resigned,  to  pay  into  court,  in 
accordance  with  its  order,  a  balance  found  due  from  him,  on  the  ground  that 
the  order  was  corani  non  jttdice,  because  the  court  could  not  constitute  itself 
the  financial  agent  of  the  estate. 

6.  Other  Breaches. — ^Disobedience  of  a  yoid  judgment  or  decree  is  no  breach 
of  an  administration  bond:  Dickerson  y.  Robinson,  6  N.  J.  L.  195;  Hancock 
T.  Hubbard,  19  Pick.  167;  WilUon  v,  Hernandez,  5  CaL  437;  as  where  the 
probate  court  made  a  decree  that  the  share  of  an  heir  who  was  indebted  to 
the  estate  should  be  paid  to  the  other  heirs:  Hanoock  y.  Hubbard,  supra. 
Generally,  acts  of  non-feasance,  as  well  as  acts  of  misfeasance,  are  breaches  of 
the  administration  bond,  as  where  the  administrator  neglects  to  collect  assets: 
BeaU  V.  Territory,  1  N.  M.  507. 

Remedy  on  Bond,  and  Statutes  Affsctino  Bemsdt.—As  a  general  role, 
the  only  remedy  for  a  breach  of  an  administration  bond  is  by  an  action  at  law 
thereon:  Teague  y.  Dendy,  16  Am.  Dec  643;  Hagthorp  y.  ^fool;,  1  Gill  &  J. 
270;  Boston  y.  BoylsUm,  4  Mass.  318;  Buckinghaan  y.  Ovoen,  6  Smed.  &  M. 
502;  Smith  y.  Everett^  50  Miss.  575.  The  probate  court  has  no  jurisdiction  to 
decree  against  the  sureties  on  such  a  bond  unless  the  statute  expressly  author- 
ises it:  SchneU  y.  Schroder,  1  BaUey  Eq.  334;  Ordinary  y.  Bonner,  2  Hill  Gh. 
468;  MaguMs  Estate,  12  Phil.  12.  Nor  is  a  bill  in  equity  ordinarily  main- 
tainable: Teague  y.  Dendy,  supra;  Buckingham  y.  Owen,  supra;  Smith  y.  Efh 
erett,  supra^  But  there  are  exceptions  to  the  rule.  In  Moore  y.  Waller,  1  A. 
K.  Marsh.  488,  it  is  held  that  a  court  of  equity  has  jurisdiction  of  suits  on 
administration  bonds,  notwithstanding  a  statute  giyixig  a  remedy  at  law.  So 
in  Indiana  under  the  statute  of  1843,  a  suit  in  equity  on  an  administration 
bond  for  waste  was  decided  to  be  maintainable;  Anthony  y.  Negley,  2  Ind. 
211.  Aud  in  a  number  of  cases  it  is  held  that  where  an  administrator  dies, 
before  his  liability  is  fixed  by  judgment,  order,  or  decree,  leaying  no  per- 
sonal representatiye  within  the  jurisdiction,  a  suit  in  equity  will  lie  against 
his  sureties  for  a  waste  or  conyersion  of  assets:  Moore  y.  Armstrong,  9  Port. 
697;  Carrol  y.  Connei,  2  J.  J.  Marsh.  195;  Carow  y.  MowaJU,  2  Edw.  Ch.  57; 
Haines  y.  Meyer,  25  Hun,  414;  SpoUgwood  y.  Dandridge,  4  Munf.  289.  And 
where  au  administrator  who  has  given  two  bonds  is  guilty  of  a  devastavit  and 
becomes  insolvent,  a  suit  in  equity  is  maintainable,  as  heretofore  stated, 
against  both  sets  of  sureties  to  establish  the  amount  and  date  of  the  acts  of 
waste,  in  order  to  ascertain  their  respective  liabilities:  Alexander  y.  Mercer, 
7  Ga.  549.  So  a  court  of  equity  may  adjudicate  on  a  joint  administration 
bond  coming  incidentally  before  it,  and  refer  the  matter  to  a  master  to  ascer- 
tain the  respectiye  liabilities  of  the  parties  for  a  devastavit:  Knox  y.  Picket^ 
4  Desau.  92,  199.  A  statute  prescribing  penalties  against  an  administrator 
for  not  aooonnting  is  not  exclusive,  and  does  not  preclude  an  action  on  his 
bond:  BeaU  t.  Territory,  1  K.  M.  507.    Stotntes  prescribing  the  mode  of 
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proceeding  on  administration  bonds  may  apply  to  bonds  prodonaly  ezeoatedt 
becanse  they  relate  only  to  the  remedy,  and  are  therefore  not  nnconstitational 
as  impairing  the  obligation  of  contracts:  Jchnton  ▼•  Koockogey,  23  Oa.  183; 
as  where  a  statute  giTes  a  right  of  action  on  such  a  bond  to  an  administrator 
de  bonis  rum:  Graham  t.  Stale,  7  Ind.  470;  BaMen  v,  Hddeny  15  Ohio  St.  207. 
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Action  on  Boin>. — It  is  nndoubtedly  the  general  mle  that  before  an  action 
can  be  maintained  upon  the  bond  of  an  ezecator  or  administrator  for  a  breach 
thereof,  the  de&nlt  constituting  the  breach  and  the  consequent  personal 
liability  of  the  principal  must  be  first  established  by  appropriate  proceedings 
against  such  principal.  Therefore,  where  the  breach  assigned  is  a  failure  to 
account,  the  administrator  or  executor  must  ordinarily  be  cited  to  account 
before  the  default  is  fixed,  so  as  to  maintain  an  action  on  the  bond:  Judffe  qf 
Madison  CoufUy  Court  v.  Looney,  2  Stew,  ft  P.  70;  PoUer  ▼.  Oummings,  18 
Me.  55;  OUbert  ▼.  Dttncan,  05  Id.  469;  People  r,  Coriiee,  1  Sandf.  228.  But 
where  a  testamentary  trustee  fails  to  render  an  annual  account  as  required 
by  law,  no  order  to  account  is  necessaiy  before  suing  on  his  bond:  Prindie  ▼. 
HoUomh,  45  Conn.  111.  The  statute  is  a  sufficient  order.  Where  the  breach 
consists  of  the  non-payment  of  a  debt  or  claim  against  the  estate,  as  the 
sureties  on  an  administration  bond  are  not  guarantors,  but  are  liable  only  in 
case  the  debt  is  a  proper  claim  against  the  estate,  and  the  principal  has 
receired  8ufl3cient  assets  to  pay  it,  and  has  wasted  or  converted  them,  or 
refuses  to  apply  them  in  payment — which  amounts  to  the  same  thing-HM> 
action  is  maintainable  against  the  sureties  unless  the  amount  of  the  debt,  tba 
liability  of  the  estate  therefor,  the  sufficiency  of  the  assets,  the  fact  of  waste 
or  conversion,  and  the  consequent  personal  liability  of  the  principal  has  been 
first  established  by  the  judgment  or  decree  of  a  competent  court  in  a  proper 
proceeding  against  such  principal  duly  prosecuted.  There  must  therefore  be, 
generally,  in  the  absence  of  a  statute  dispensing  with  it,  at  least  a  judgment 
or  decree  against  the  administrator,  or  executor  de  bonis  iniestatis,  or  de  boms 
testatoriSt  establishing  the  amount  of  the  debt  and  the  sufficiency  of  the 
assets :  1  Wms.  on  Ex'rs,  6th  Am.  ed.,  508,  note;  Thompson  v.  Bondurant^  50 
Am.  Dec.  136;  Cameron  ▼.  Justices,  44  Id.  636;  Faulk  v.  Judge,  2  Port  538; 
Thomson  v.  Searcy,  6  Id.  403;  May  v.  Kelly,  61  Ala.  489;  Territory  t. 
Bedding,  1  Fla.  242;  Justices  ▼.  Sloan,  7  Ga.  31;  Henderson  r.  Levy,  52  Id. 
35;  Biggs  v.  Postlewait,  Breese,  154  (Beecher's  ed.  198);  Eaton  ▼.  Ben^fiM, 
2  Blackf.  52;  Ilobbs  v.  Middleton,  1  J.  J.  Marsh,  180,  181;  Lee  v.  }Valler,  3 
Mctc.  (Ky. )  61 ;  Plielps  v.  Sawyer,  7  La.  Ann.  551 ;  Lobie  v.  Castille,  13  Id.  563; 
WiUiams  v.  Cushing,  34  Me.  370;  Bobbins  v.  Hayward,  16  Mass.  524;  Din- 
tins  V.  ^atZey,  23 Miss.  284;  Jonesr,  Irvine,  Id. 361;  Maaero/Webster,5'S.J, 
£q.  (1  Halst.)  89;  State  v.  CuUmg,  2  Ohio  St.  1;  Douglas  v.  I>tty,  28  Id.  175; 
EvereU  v.  Waymire,  30  Id.  308;  CommonweaUh  r,  Evans,  1  Watts,  437;  C<m' 
monufealth  ▼.  Freiz,  4  Pa.  St.  344,  346;  Commonwealth  ▼.  MoUx,  ante,  p.  499; 
CommonweaUh  ▼.  DUl,  I  Phil.  556;  Jones  v.  Anderson,  4  McCord,  113;  Ordi- 
nary  r.  Hunt,  1  McMull.  382;  BumeU  r,  Harwell,  3  Leigh,  89. 

But  in  some  of  the  states  it  has  been  held  that  a  prior  judgment  against  an 
administrator  or  executor,  in  his  representative  capacity,  was  not  a  necessary 
preliminary  to  a  suit  on  his  bond:  Oldham  v.  Trimble,  15  Mo.  225;  Washing^ 
ion  V.  Hunt,  1  Dev.  L.  475.  Especially  where  judgment  has  been  recovered 
against  the  testator  or  intestate,  and  revived  against  his  personal  representa- 
tive: Lewis  V.  Fagan,  2  Id.  298;  State  v.  Murphy,  7  Jones,  242.  It  is  gen- 
erally said,  as  in  the  principal  case,  that  in  order  to  maintain  an  action  on  aa 
administration  bond  for  non-payment  of  a  debt,  there  imut  be  ft  jad^nent  cr 
Am.  Dbo.  Vol.  LI— S4 
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decree  cstabliehing  a  devoMtavU  a^^ainst  the  principal :  CommanwedUh  v.  Evetns^ 
1  Watts,  437;  CommonweaUh  t.  Fretz,  4  Pa.  St.  344,  346.    See  also  Camtoron 
T.  JmHeet,  44  Am.  Dec  636.    Bat  it  is  not  exactly  clear  as  to  what  is  essen- 
tial to  fix  an  administrator  or  executor  for  a  devastavit,  so  as  to  maintain  a 
salt  on  the  bond.    The  better  opinion  would  seem  to  be,  that  there  must  be 
at  least  a  Judgment  or  decree  against  the  administrator  or  executor  de  b<mi§ 
wUeataHa  or  de  bonis  iesUUorU^  and  a  return  of  nuUa  bona:  Thompeon  ▼.  Both 
dwant,  60  Id.  136;  ffobbs  y.  MiddkUm,  1  J.  J.  Marah.  180,  181.    And  in 
such  a  case,  a  return  that  the  "  defendant  has  no  property  upon  which  to 
levy,"  is  insufficient,  because  it  does  not  show  that  he  has  not  sufficient  prop- 
erty of  the  estate:  Beadey  v.  Jfotf,  1 1  Rich.  354.    Bnt  in  some  cases  it  is  held 
that  a  return  of  mdla  bona  is  unnecessary:  Ward  v.  Tonge,  5  AUu  474;  Jeeter 
T.  Durham,  6  J.  J.  Marsh.  228;  MeCatta'e  AdnCr  v.  PaUeraon,  18  B.  Mon. 
201.    So  in  Alali^ma.  it  was  held  that  even  an  issuance  of  the  execution  oa 
the  judgment  or  decree  was  not  essential,  in  Bttrhe  v.  Adkins,  2  Port.  236. 
In  his  learned  note  to  WTieaUey  v.  Lane,  1  Saund.  210,  Mr.  Sergeant  Williams^ 
after  describing  the  various  methods  by  which  an  executor  or  administrator 
was  rendered  personally  liable  for  a  debt,  in  the  courts  of  king's  bench  and 
common  pleas,  says  that  the  most  usual  mode  was  to  obtain  a  judgment 
against  the  administrator  or  executor  de  boni9  intedatis  or  de  boni9  tedaiork 
with  a  return  of  nuQa  bona,  and  then  to  bring  debt  on  that  judgment  suggest- 
ing a  dewutaviL    In  accordance  with  this  doctrine,  it  was  held,  in  some  early 
eases  in  Virginia  and  other  states,  that  there  must  be  three  suits  brought  in 
order  to  reach  the  sureties  in  an  administration  bond  and  render  them  liable 
for  a  debt  of  the  estate:  1.  A  suit  against  the  executor  or  administrator  in  his 
representative  capacity,  with  a  judgment  de  bonis  testatoris  or  de  bonis  intes* 
UUii,  and  a  return  of  mdla  bona  on  an  execution  issued  thereon;  2.  An  ac- 
tion of  debt  on  that  judgment  suggesting  a  devcutavit,  against  the  executor  or 
%dmiaistrator  personally,  and  a  judgment  de  bonis  propriis;  and,  3.  An  action 
on  the  bond  founded  upon  that  judgment:  Brandt  on  Suretyship,  sec.  404; 
Braxton  v.  Winslow,  ]  Wash.  31;  Oordon*s  AdnCrs  v.  Justices,  1  Munf.  1;  Ca<- 
leU  T.  Carter's  Ex^rs,  2  Id.  24;  Hairston  v.  Hughes,  3  Id.  668;  Carow  v.  Mow* 
aU,  2  Edw.  Ch.  57;  Stewart  v.  Chapline,  4  Ohio,  08;  Justices  t.  Sloan,  7  Ga^ 
81, 38.    But  the  second  of  these  actions  was  dispensed  with  by  the  statute  of 
1813,  in  Virginia,  and  by  the  statute  of  1820,  in  Georgia:  Bush  ▼.  Beale,  1 
Oratt.  220;  Justices  v.  Sloan,  7  Oa.  31. 

In  other  states  this  second  action  has  been  held  unnecessary  before  suing 
on  the  bond:  Thomson  v.  Searcy,  6  Port  403;  Dean  v.  Portis,  11  Ak.  104; 
Hobbs  T.  MiddleUm,  1  J.  J.  Marsh.  180,  overruling  Clarht  v.  CommontDeaUh^ 
6  T.  B.  Mon.  00;  Clarkson  v.  CommonwecLlth,  2  J.  J.  Marsh.  10.  See  also 
People  T.  Dunlap,  13  Johns.  437;  Hazen  v.  Durling,  2  K.  J.  £q.  (1  Green), 
133.  So  in  Mississsippi,  under  the  statute,  after  a  judgment  against  an  ad- 
ministrator as  such,  and  a  return  of  nuUa  bona,  a  second  action  against  him 
suggesting  a  devastami  is  not  required  before  suing  on  the  bond:  Dci)bins  v. 
HaJtfaere,  52  Miss.  661.  So  under  the  Massachusetts  statute,  it  is  sufficient 
to  show  a  judgment  against  the  executor  or  administrator,  and  a  neglect  to 
pay  the  same,  or  to  turn  out  sufficient  goods  of  the  estate  to  satisfy  it:  Mass. 
Gen.  Stat,  c.  101,  sec.  10. 

In  Illinois,  since  Biggs  t.  PostUwaU,  Breese,  154  (Beeoher's  ed.  108),  a 
statute  has  been  passed  dispensing  with  the  necessity  of  establishing  t^devat* 
tavU  before  suing  on  an  administration  bond:  Tueher  v.  People,  87  HI.  76. 
Bven  where,  after  a  judgment  against  an  administrator  as  such,  and  a  retom 
ef  mMa  bona,  a  second  action  against  him  suggesting  a  devasiatU  mm  le- 
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qnifed,  before  suit  on  the  bond,  it  wai  not  neceesaiy  to  m>intaln  the  Eoit  on 
the  bond  ai  against  the  adminiatrator  himaelf :  Meade  t.  Broabkig,  3  Mnnl 
M8. 

In  Sonth  Caapolina  it  haa  been  held,  that  afl«r»  judgment  against  an  admin* 
iatrator  in  his  representative  capadly,  and  a  retnm  of  nuBa  bona,  the  oreditor, 
before  saing  on  the  bond,  most  either  bring  an  action  of  debt  against  the  ad- 
ministrator suggesting  a  devastavit^  or  cite  him  to  account  and  estabUsh  a 
devaetavU  in  the  orphans'  court:  lAnmg  r,  CKM  E^r,  8  Brev.  630.  But 
where,  after  such  judgment  and  retnin,  it  is  established  by  proceedings  in 
equity,  to  which  the  administrator  is  a  party,  ^hat  he  has  received  sufficient 
assets,  but  has  applied  them  to  debts  of  an  inferior  degree,  an  action  will  lie 
on  the  bond:  Ordmary  v.  HtMt,  1  MoMull.  380. 

Under  a  statute  in  Arkansas,  it  was  decided  that  a  judgment  against  an  ad« 
ministrator  as  such,  with  a  return  of  nuOa  bona,  was  not  sufficient  to  support 
an  action  on  his  bond,  but  that  the  judgment  must  be  allowed,  classified,  and 
ordered  paid  by  the  probate  court:  OvJUaw  v.  TeU,  5  Ark.  468;  Porier  t.  Staie^ 
0  Id.  226;  State  v.  RiUar,  Id.  244;  Chrdtm  v.  Staie^  11  Id.  12.  But  in  Illinois* 
a  creditor  having  a  judgment  against  the  estate  can  sue  on  the  admimstator^ 
bond  for  a  devastaoUt  though  the  claim  has  never  been  presented  or  allowedt 
People  V.  Allen,  8  Brad.  App.  (IlL)  17. 

Statutes  requiring  claims  against  decedents*  estates  to  be  allowed  and  or- 
dered paid  by  the  probate  court  are,  in  general,  substitutes  for  the  common- 
law  method  of  fixing  the  personal  liability  of  the  administrator  or  executor, 
and  such  allowance  and  order  must  be  obtained  before  suit  on  the  adminis- 
tration bond:  StcUev.  Stc^ffbrd,  73  Mo.  658;  Urst  National  Bank  v.  How,  28 
Minn.  150;  Probate  Court  v.  Kent,  49  Vt.  380;  Hood  v.  iToocf,  85  N.  T.  561. 
And  non-compliance  with  the  order  of  payment  is  sufficient  to  maintain  an 
action  on  the  bond,  without  any  prior  judgment  establishing  a  devastamt: 
Weber  v.  North,  51  Iowa,  375;  Warren  v.  Powers,  5  Conn.  373;  BrewsUr  v. 
Balch,  0  Jones  &  S.  63.  Under  the  New  York  statute,  when  the  plaintiff  in 
an  action  on  an  administration  bond  proves  an  order  or  decree  of  the  surro- 
gate's court,  for  the  payment  of  his  claim,  together  with  facts  showing  it 
within  the  jurisdiction  of  the  court,  omission  to  perform  the  decree,  a  certifi- 
cate of  the  surrogate  under  the  decree  duly  docketed,  execution  issued  and 
returned  nuUa  bona,  and  the  bond  duly  assigned,  a  prima  facie  case  is  made 
out  entitling  him  to  a  verdict  under  the  direction  of  the  court:  Mundorff  v. 
Wangler,  12  Id.  495.  But  the  facts  necessary  to  give  the  court  jurisdiction, 
to  make  the  order  must  be  shown:  Behrle  v.  Sherman,  10  Bosw.  292.  An 
order  of  distribution  in  the  probate  court,  under  the  Tennessee  code,  operates 
as  a  judgment  in  favor  of  the  creditors,  and  any  creditor  may,  after  ten 
days'  notice,  have  execution  for  lus  debt,  which,  if  returned  wulla  bona,  en- 
titles him  to  judgment  against  the  sureties  on  the  administration  bond,  with- 
out notice:  Cooper  v.  Burton,  7  Baxt.  406.  Under  the  Oregon  statute,  where 
a  claim  has  been  allowed  by  the  administrator,  no  action  will  lie  on  the  ad- 
ministration bond  for  its  non-payment  until  proper  steps  have  been  taken  in 
the  probate  court  for  its  payment  without  avail:  HamUn  v.  Kmney,  2  Or.  01. 

Even  in  those  states  in  which  it  is  the  general  rule  that  a  prior  proceeding 
fixing  the  administrator  or  executor  personally  is  necessary  before  suing  on 
his  bond  for  non-payment  of  a  debt,  the  rule  is  not  universaL  Thus  where  the 
administrator  dies  leaving  no  personal  representative  within  the  state,  it  is 
held  that  a  suit  may  be  maintained  in  equity  upon  his  bond,  without  previ« 
ously  fixing  his  liability  at  law:  Moore  v.  ArmUrong,  0  Port.  697;  Carow  v. 
McwaU,  2  Edw.  Ch.  57.    So  where  his  estate  is  shown  to  be  insolvent  by  a 
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tablaaa  of  dirtiibntion  filed  in  due  cooiae  of  admiidstnttiQik:  XfneA't  Sueeet^ 
«lei2,  14  lAk  Aim.  235.  So  where  he  is  inM^veiii,  though  not  deooMod,  an 
attachment  may  be  awarded  by  the  chaDcelior  against  his  sureties,  though  no 
Judgment  baa  been  obtained  agpinat  him,  where  it  appears  that  he  has  reoeived 
auffident  aaeeta:  Farrow  v.  Barkar^  3  B.  Mon.  217.  So  especially  wbere  two 
bonds  have  been  given,  a  suit  in  equity  will  lie  without  a  prior  judgment 
i^ainst  the  insolvent  admimstrator  to  determine  their  respective  lia^ilites  for 
a  duMstcak:  Aitocmnder  t.  Mercer^  7  Ga.  549.  But  where  an  administrator 
dies  insolvent!  it  is  held,  in  PicbeU  v.  Oilmer,  32  La.  Ann.  991,  that  his  insol- 
vency must  be  established  by  judicial  proceedings  before  suing  on  his  bond* 
Under  the  Georgia  code,  a  prior  judgment  against  an  administrator  establiah* 
ing  a  devastavit  is  not  essential  to  enable  a  creditor  to  sue  on  his  bond,  where 
the  administrator  has  absconded:  HeHdenon  v.  Levy^  62  Ga.  36.  Under  the 
statutes  of  Massariinnetts,  a  suit  on  an  adminiBtration  bond  may,  it  aeems,  be 
authorized  by  the  probate  coart  at  the  instance  of  any  person  aggrieved  by 
any  act  of  maladministration,  without  any  prior  adjudication  of  the  deCanlt: 
See  Mass.  Gen.  Stat.,  c  101,  sec  21.  So  in  New  Jersey,  it  is  held  that  a  gen- 
end  creditor  who  haa  not  obtained  judgment  is  a  "party  aggrieved,"  upon 
whose  applicatien  a  forfeited  bond  may  be  ordered  by  the  probate  court  to  be 
put  in  suit  ii^  prima  fade  case  of  indebtedness  and  forfeiture  of  the  bond  ia 

.shown:  MaU&r  ofHomuuB,  14  N.  J.  Eq.  (1  McCart.)  403w 

Where  a  creditor  has  judgment  against  an  administrator  he  may  sue  on 

Xba  administration  bond,  under  the  Missiseippi  statute,  without  waiting  for 
a  final  settlement  of  the  estate:  Dobbm$  v.  Hayacrt,  62  Miss.  661.  And  a 
creditor  who  has  obtained  a  judgment  against  an  adnunistratcMr  de  bonis  lum 
may  sue  on  tiie  bond  of  the  prior  administrator:  Pitcher  v.  Jhreimant  61  Id. 
873.  In  caae  of  a  joint  adminietration  bond  by  two  administrators^  a  judg- 
ment against  one^  with  a  return  nulla  bona,  is  not  evidence  of  a  joint  cfeeoe* 
iamit:  Cameron  v.  JtuHces^  44  Am.  Dec.  636. 
The  non-payment  of  a  legacy  or  distributive  share  of  an  estate  affords  no 

;  {;roand  of  action  on  an  executor's  or  administrator's  bond,  as  a  general  mle» 

'until  there  ban  been  a  judgment  or  decree  therefor:  Judge  qf  Madiaon  Co. 
Omrt  V.  Looney,  2  Stew,  k  P.  70;  Limestone  Co,  Court  v.  CoaUer,  3  Id.  348t 
(Pkibeft  V.  G^j&Mcr,  32  La.  Ann.  991;  TAomton  v.  O^oeer,  26  Miss.  132;  J[>o&&uu 
V.  HaJfaere,  62  Id.  661;  Judge  of  Probate  v.  Adame,  49  N.  H.  160;  Treamrer 
V.  HaU^  3  Ohio,  226;  Dawson  v.  Dawson,  26  Ohio  St.  443;  Douglas  v.  Day, 
28  Id.  176;  CommonweaUh  v.  Wenriek,  8  Watts,  160;  Mtmidpal  Court  v. 
Henry,  11  R.  L  5^;  Ordinary  v.  Pettus,  11  Bich.  643;  Maekey  v.  Coae^  18 
How.  100;  Canterbury  v.  Tapper,  8  Bam.  k  Cress.  161;  S.  C,  2  MyL  & 
B..  136.  Bat  in  WUHams  v.  Hteks,  1  Murph.  437,  and  Chairman  v.  ifoore, 
j2  Id.  22,  it  is  held  that  the  next  of  kin  may  sue  on  an  administration  bond 
•without  any  prior  proceeding  against  the  administrator,  and  notwithstand* 

:  ing  the  fact  that  there  has  been  no  settlement.     So  it  is  held  in  i?o«02aiMl  v. 

.  Jstmes,  16  Ckmn.  116,  that  it  is  no  defense  to  an  action  on  such  a  bond,  by  of 
on  behalf  of  the  distributees,  that  there  has  been  no  order  of  distribution,  be- 
oaase  it  is  the  duty  of  the  administrator  to  apply  for  the  order.  Nor  is  any 
request  by  the  dastributeee  to  the  executor  or  administrator  to  apply  for  such 

'  order  neoeasary:  Datssnport  v.  Richards,  16  Conn.  310.    Where  an  executor 

.  dies  Mid  has  do  personal  representative,  a  legatee  may,  without  a  previous 
•■it  against  him  convicting  him  of  a  devastaivit,  maintain  a  bill  in  equity 

-  against  hia  soieties,  convening  all  the  partiea  interested,  to  establish  a  mis- 
applieatien  of  assets:  Spottesoood  v.  Dandridge,  4  Munf.  288.    So  where  an 
itnr  ■hasnnda  or  oonoeala  i»i«m«>i^)  a  legatee  may  maintain  an  action  om 
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his  offiaial  bond  vithont  reoonne  to  him  in  tiie  fixvt  instanoe:  Cbmmonujealtk 
T.  Weurick,  8  Watts,  159.  In  Sniih  ▼.  LambeH,  80  Me.  137,  nd  WimamM 
T.  Chuhing,  34  Id.  370,  it  is  held  to  be  an  exception  to  the  rule  Teqniring  a 
jndgment  aMertaining  the  amount  dne  wherean  action  is  brooght  on  an  exeo<> 
mtor's  bond  by  a  reaidnary  legatee. 

A  deocee  in  the  probate  ooort  ascertaining  the  share  of  a  distributee  is  snf- 
fioient  for  the  maintenanoe  of  an  action  on  the  bond,  where  such  share  is  na* 
paid,  withoat  any  other  jndgment  against  the  administrator;  Judge  t^ 
Probaii  v.  /Ittmefv,  1  D.  Chip.  420.  And  where  the  decree  of  the  ordinary 
is  ol  a  groas  sum  dne  from  the  administrator  to  the  estate,  wxthont  ascer- 
taining the  ahana  of  the  distribntees,  it  is  held,  in  Ordinary  t.  MorHmer,  4 
JBIoh.  1271,  snffioiait  to  maintain  an  action  on  the  bond  by  the  ordinary  for 
the  benefit  of  those  interested.  A  jadgment  or  decree  against  the  ezecntor,. 
without  mote,  is  h^  safBoient  to  support  an  action  on  the  bond  by  a  legatee  i 
Commonwealih  y.  Wearick,  8  Watts,  159,  161.  The  Maryland  statute,  reqizir- 
ing  a  return  of  nuUa  bona  or  uon  est  inventus  upon  a  judgment  and  execution 
against  an  administrator  before  suit  on  the  administration  bond,  doea  not  ap» 
ply  to  a  suit  by  an  heir  for  his  distributive  shares  UnUed  StaUs  ▼.  Kimg^  1 
McArth.499. 

An  action  will  not  lie  on  an  exeontor'a  or  administrator's  bond,  as  a  general 
rule,  for  not  paying  over  a  babnoe  of  asseta  in  his  hands  to  his  suooasaor 
without  a  settlement  and  a  decree  for  auch  balance:  County  Court  v.  Prkty 
6  Ak.  36;  People  v.  Corliss,  1  Sandf.  228;  Davant  v.  Pope^  6  Eich.  247^ 
MtLckey  v.  Cbsre,  18  How.  100;  Bead  v.  New  Mexico,  16  Wall.  535,  revers- 
'ing  Beatt  v.  Territory,  1  N.  M.  507.  So  in  case  of  a  public  administrator, 
where  an  administrator  for  the  estate  is  afterwards  appointed:  Baher 
V.  State,  21  Ark.  405.  But  in  Texas  it  is  held,  that  to  enable  an  adminis- 
trator de  boms  nan  to  sue  on  bis  predecessor's  bond,  it  is  not  necessary  that. 
the  amount  of  the  indebtedness  should  have  been  previously  cstablishedr 
Frands  v.  NoHhcote,  6  Tex.  185.  So  in  Ohio:  Douglas  r.  Day,  28  Ohio  St. 
175.  Certainly  if  the  account  of  an  administrator  who  has  beea  removed 
has  been  aettled  by  the  probate  court,  and  the  balance  ascertained,  no  further 
judgment  is  necessary  to  enable  his  successor  to  sue  on  his  bond:  Treasurer 
▼.  McEhain,  5  Ohio,  200.  In  State  v.  Johnson,  7  BhLckf  .  529,  under  a  statute 
expressly  authorizing  the  anooessor  of  a  removed  administrator  to  sue  on  lua 
bond  for  waste,  frand,  or  negligence,  a  previoua  judgment  for  waste  was  held 
unnecessary  to  maintain  such  action.  Where  an  administrator  dies  insolvent 
before  a  decree  of  the  surrogate  against  him,  so  that  compliance  with  the  re- 
qniremonta  of  the  statute  before  suing  on  his  bond  becomes  impossible,  an 
administrator  de  bonis  nan  may  ane  in  equity  without  snob  campliaiioei 
Haines  v.  Meyer,  25  Hun,  414. 

Generally,  an  administrator  and  his  sureties  are  not  liaUe  on  the  adminis> 
tration  bond  for  a  non-performance  of  the  conditions  expressed  therein,  with- 
•ut  an  order  of  the  probate  court  requiring  performance:  Ordinary  v.  Martin^ 
1  Brev.  552.  And  it  ia  equally  true,  that  where  a  non-oompBance  with  any 
requirement  of  the  statute  is  impossible,  a  psrty  aggrieved  by  a  breach  of  the 
bond  may  sue  therefor  without  compliance;  as  where  an  alleged  decedent  ia. 
in  fact  alive  and  sues  on  the  administration  bond  for  a  conversion  of  assets- 
by  the  administrator,  and  the  requirements  of  the  statute  before  suit  are  such 
as  to  be  inapplicable  to  a  case  of  that  kind :  WHUams  v.  Kieman,  25  Hun,  355» 

JUDGMINT  AOADUm  ADMUnSTBATOft  OR  SkECCTOB,  offsct  of,  agBUlSt  SUTS-^ 

ties  on  admiiustntioii  bond:  See  the  note  to  Meord  v.  LodgSf  82  <AflL  Bn» 
202. 
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In  the  OMe  of  goardiaiiB,  the  general  rule  ie,  that  no  aoit  can  be  maintained 
against  them  or  their  anretiea  until  such  guardians  have  been  called  to  ac- 
count before  some  appropriate  tribunal,  and  the  account  there  adjusted  and 
the  amount  due  determined:  O'Brien  v.  Strang,  42  Iow%  644;  Stilwell  ▼•  MUk^ 
19  Johns.  304;  CritcheUr.  Had,  66  K.  H.  324;  Haiiey  y.  Boyd,  64  Ala  40O; 
Harriwm  v.  H^ln,  64  Id.  667;  AUm  v.  Tiffany,  63  OaL  16.  While  the 
guardian  is  alive,  the  proper  tribunal  is  the  one  by  which  he  is  appointed,  to 
wit»  the  probate,  surrogate,  or  orphans'  court  Bat  upon  his  death,  these 
courts  have  not  jurisdiction  to  compel  his  administrator  to  render  an  account 
to  them.  Resort  must^  therefore,  be  had  to  courts  of  equity,  which  h&ve 
Jurisdiction  to  compel  the  administrator  of  a  deceased  guardian  to  account 
before  them,  and  to  render  a  decree  settling  such  account,  both  as  against  the 
administrator  and  sureties  of  the  deceased  guardian:  Biuik  v.  Lindsey,  44  GbiL 
124;  9rete2arv.^fteA,62Id.638;  CAa9tie«ev.OrM,0PaaaLiJ.602;&a, 
60CaL694. 


Bbadinq  v.  Gommonwbai/th. 

(11  PmniiTLVAiiiA  Btats,  196.] 
ILunUXTTS  D0B8  NOT  LiS  WHEBB  OtHSB   ElTBCTlTAL  RXMXDT  CXistii  bttt 

is  to  be  invoked  only  in  cases  of  the  last  necessity. 

Mandamus  to  Mukigipal  Cobpo&ation  to  Bjemovs  OBaiKConoNS  and 
keep  open  a  public  street  will  not  lie  where  no  special  injury  to  the 
relators  is  alleged,  because  an  indictment  for  nuisance  is  an  effectual 
remedy. 

Act  LsoALXznro  Exismro  Kuxsavob  in  Stbut  of  a  city  is  a  mere  .license 
for  its  continuance,  and  is  revocable  at  pleasure  where  there  is'  no  con- 
sideration for  it. 

Mandamus  applied  for  by  the  relators  to  compel  the  councils  of 
Beading  to  keep  open  a  certain  street,  it  being  alleged  that  they 
had  neglected  to  do  so,  and  bad  allowed  certain  persons  to  en- 
croach  with  their  houses  upon  the  sidewalk  of  said  street,  to 
the  obstruction  of  public  travel.  An  alternative  writ  was 
granted,  to  which  the  defendants  made  return,  setting  forth 
that  the  alleged  obstructions  were  legalized  and  suffered  to  con* 
tinue  by  the  act  of  September  12, 1783,  they  having  been  in 
existence  long  before  that  act;  that  the  defendants  were  not 
legally  bound  to  open  said  street,  because  the  steps  prescribed 
by  an  act  of  1825-6  as  to  opening  streets  in  the  borough  of 
Beading  had  not  been  complied  with;  and  that  mandamim  would 
not  lie  in  this  case,  because  there  was  another  adequate  remedy. 
The  plaintiffs  pleaded  to  this  return  that  the  statute  of  1783  had 
been  repealed,  and  that  the  other  matters  were  not  sufficient  in 
law  to  prevent  a  peremptory  mandjamua.  They  also  demurred 
to  the  return,  and  the  defendants  joined  in  the  demurrer. 
Peremptoiy  mandamus  awarded,  and  the  defendants  brought 
«rror.    The  points  relied  on  sufficiently  appear  from  the  opinion. 
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Barclay  f  for  the  plaintiffs  in  error. 

J.  Olanoy  Jonea^  for  the  defendants  in  error. 

By  Court,  Gibsok,  C.  J.  As  there  is  one  oonolnsiye  point  in 
the  cause,  it  might  be  unnecessaxy  to  consider  any  other.  A 
mandamus f  thongh  a  prerogatiye  writ  and  demandable  of  right 
in  a  proper  case,  is  jastly  said  to  be  grantable  at  discretion. 
Hence  it  is  that  it  is  to  be  invoked  only  in  cases  of  the  last 
necessity:  not  where  there  is  another  effectual  remedy.  The 
principle  is  a  clear  one,  and  abundantly  sustained,  not  only  by 
the  English  authorities,  but  by  the  decisions  of  this  court.  Is 
there  not  then  a  specific  remedy  equally  potenb  to  which  these 
relators  might  resort?  True,  it  was  said  arguendo,  and  sanc« 
tioned  by  the  court  in  The  King  t.  The  CcmmiasUmers  of  Dean 
Inclosure,  2  Mau.  &  Sel.  83,  that  an  "  indictment  is  only  a  pro- 
ceeding in  pcsnam,  and  not  a  remedy  for  the  future.''  That  was 
a  prosecution  for  disobedience  of  an  order  of  the  sessions  to 
set  out  a  public  road:  but  it  was  held  in  Bex  v.  Pappineau,  1 
Stra.  686,  that  a  part  of  the  proper  sentence  for  a  continu* 
ing  nuisance,  is  that  the  defendant  stand  committed  till  he  abate 
it  at  his  proper  costs;  and  such  was  the  sentence  in  The  King  v. 
Incledon,  13  East,  164,  and  The  CommonvoeaUh  t.  McDonald^  16 
Serg.  k  B.  402.  The  offense  might  indeed  be  pardoned,  and  the 
remedial  part  of  the  sentence  frustrated;  but  that  done,  it 
would  be  a  question  whether  a  mandamus  ought  not  then  to  be 
allowed.  It  is  not  to  be  presumed,  in  the  first  instance,  how- 
ever, that  more  than  the  fine  and  imprisonment  would  be  re- 
mitted, or  that  the  nuisance  would  be  suffered  to  stand  to  the 
injury  of  the  public.  The  nuisance,  in  this  case,  is  a  public 
one,  and  it  does  not  appear,  from  the  statement  of  the  relators, 
that  they  have  received  any  special  injury  from  it  to  entitle  them 
to  any  civil  remedy  whatever.  The  obstruction  of  the  sidewalk 
is  not  more  injurious  to  them  than  it  is  to  the  inhabitants  at 
large;  and  it  would  consequently  seem  that  an  indictment  is  ex- 
clusively the  means  to  abate  it.  It  is  proper  to  add  that  the  act 
of  1783,  legalizing,  for  the  time  being,  erections  in  that  borough 
— ^these  among  the  rest — which  were  then  nuisances,  was  no 
more  than  a  license  for  their  continuance,  dependent  on  the  will 
of  the  legislature,  and  consequently  revocable  at  its  pleasure. 
Nothing  was  done  or  suffered  as  a  consideration  of  the  license 
which,  as  it  did  not  partake  of  the  nature  of  a  contract  in  any 
respect,  it  was  competent  for  the  legislature  to  withdraw. 

Judgment  reversed. 
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Makdamus  will  Ln  whebs  vhbri  is  Clxab  Ligal  Riobt,  and  no 
other  remedy  to  enforce  it:  Moody  v.  Fleming,  48  Am.  Deo.  210.  And  see 
the  citations  in  the  note  to  that  ease.  See  also  Board  qf  PoUee  v.  Orant,  4!7 
Id.  10-2,  and  cases  cited  in  the  note  thereto.  The  writ  of  mandamus^  though 
a  prerogative  writ,  and  demandable  of  right  in  a  proper  case,  lies  only  in  ex- 
traordinary oases,  where  there  would  otherwise  be  a  failure  of  justice.  Henoa 
it  will  not  lie  to  compel  a  transfer  of  stock  where  an  adequate  remedy  exists  by 
an  action  at  law  for  damages:  Birmingham  etc  Ins,  Co,  v.  CommonweaUh,  92 
Pa.  St.  72,  77.  Nor  will  it  lie  to  compel  the  performance  of  a  public  duty  where 
the  relator  has  no  special  and  peculiar  interest  independent  of  that  of  the 
public.  Hence  it  can  not  be  maintained  to  ccmipel  the  opening  of  an  alley  by 
a  nranidpal  corporation  which  it  is  required  by  statute  to  open*  at  the  suit  cf 
m  property  holder  on  such  alley:  Hefner  v.  CommomoeaUk,  28  Id.  114,  both 
citing  the  principal  case. 

NuiSAifCB  ur  High  WAT,  What  Constitutxs,  and  Khmeptiki  fob:  See 
Stetmm  t.  Faxon,  31  Am.  Dec.  123|  Thayer  v.  BotUm,  Id.  157;  Martin  v. 
Blim,  32  Id.  02;  Lexington  eU.  B.  B.  Co,  v.  Applegaie,  33  Id.  497;  Dffgeii 
T.  Sehenek,  36  Id.  676;  Johmon  ▼.  WkU^/Uld,  36  Id.  721;  Xtiis2ey  ▼.  BmA- 
neU,  38 Id.  79;  I^ench  v.  Brunmoiek,  Id.  250;  StaUr,  KnoUe,  42 Id.  396;  Peth 
pie  Y,  Cunningham,  43  Id.  709;  Lancaster  Turnpike  Co.  v.  Bogers,  44  Id.  179| 
Votburgh  V.  Moak,  48  Id.  613,  and  the  notes  thereto.  As  to  nuisances  in 
public  rivers,  see  Martin  v.  Bliss,  32  Id.  62;  Stump  v.  MeNairy,  42  Id.  437| 
Commonweaithy.  Church,  44  Id.  112;  8taU  v.  Tliampsan,  47  Id.  688;  Peopk 
r.  8t.  Louis,  48  Id.  339;  Gold  v.  Carter,  49  Id.  712;  iVtii^  t.  Lawrence,  50  Id. 
274,  and  notes. 

PaiVATS  Pkbson  can  kot  Comfkl  Periobuamcb  of  Pubuo  Ddtt,  and, 
therefore,  such  a  person  can  not  maintain  a  bill  to  compel  a  navigation  com* 
pany  to  repair  its  dams:  Buck  Mountain  Coal  Oo.  v.  Lehigh  etc.  Co.,  60  Pa. 
fit  100,  dtiog  Beading  v.  ComenoKwealtk. 


Ingebsoll  v.  Lewis. 

[11  PBnnn.VAnA  Statb,  213.] 

Owksb'b  Emtbt  ok  Lakd  Avoids  Btatutx  of  LiMiTATioini  as  against  an 
adverse  occupant,  if  acoompanied  by  an  explicit  declaration  or  act  of  ne- 
torioua  dominion. 

Shtbt  bt  0winsB*8  Agxht  to  Sdbvxt  Land  Avoids  Statotb  of  I^m- 
TTATIONS  as  against  an  adverse  occupant  having  knowledge  thereof  and 
assenting  thereto. 

AoKSOWLXDOMxirr  of  Owner's  Titlb  by  Advxbse  Possxssob  of  land  in- 
terrupts the  running  of  the  statute  of  limitations. 

AoBxniBNT  BT  Advkbsb  Possxbsob  to  Pubchasb  Past  of  the  tract  in  hit 
oooupancy  Aram  the  true  owner,  recognizing  the  bitter's  title  to  a  larger 
tract,  of  which  the  whole  land  is  a  part,  tolls  the  statute  as  to  all. 

EnDoncENT,  by  the  irasteeB  of  William  Bingham's  estate,  for 
a  tract  of  land.  Defense,  the  statute  of  limitations.  The 
plaintifby  to  toll  the  statate,  relied  upon  an  entry  in  1834,  and 
an  agreement  by  the  defendant,  with  the  attorney  for  the  plaint« 
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,  in  1828,  for  the  purchase  of  part  of  the  land  described  as 
**  being  a  part  of  No.  1835."  The  land  in  controversy  consisted 
of  two  adjoining  lots,  one  called  the  *'  Baker  lot/'  and  the  other 
the  "  Schoonoirer  lot.*'  The  former,  the  defendant  purchased  of 
one  Baker;  the  latter,  he  entered  upon  and  began  to  clear  about 
the  same  time,  and  afterwards  i)ermitted  it  to  be  occupied  by  one 
SohoonoTer.  The  other  facts  and  the  rulings  of  the  court  below 
sufficiently  appear  from  the  opinion.  Verdict  for  the  plaintiffs, 
under  the  instructions  of  the  court,  for  all  the  land  except  the 
Bcfaoonover  lot,  and  judgment  thereon,  and  the  plaintiffs  brought 
erxor. 

Elwell  and  Overton,  for  the  plaintiffs  in  eiror. 

Cone,  contra. 

By  Court,  Bochbbs,  J.  This  is  an  action  of  ejectment  to  recover 
possession  of  a  tract  of  land,  containing  about  two  hundred  acres» 
now  in  the  possession  of  the  defendant.  The  tract  in  contro- 
versy is  part  of  a  warrant  in  the  name  of  Thomas  Willing,  con- 
taining by  survey  about  one  thousand  and  nineiy-nine  acres. 
To  the  whole  tract,  No.  1835,  the  plaintifiis  have  shown  a  clear  and 
indisputable  title. 

The  defendant  admits  the  plaintiffs'  title,  and  puts  his  defense 
exclusively  on  the  act  of  limitation;  proving,  as  he  contends,  a 
notorious  adverse  possession  in  himself,  and  those  under  whom 
he  claims,  of  more  than  twenty-one  years  before  the  commence- 
ment of  the  action. 

In  avoidance  of  the  defense,  the  plaintiffs  insist  that  such  an 
entry  was  made  on  the  premises  as  bars  the  running  of  the  act; 
and  secondly,  that  the  agreement  of  the  twenty-second  of  No- 
vember, 1823,  signed  by  Lorentus  Jackson,  agent  of  Dr.  Bose, 
who  was  the  agent  of  the  trustees,  and  the  defendant,  is  such  a 
recognition  and  admission  of  the  plaintiffs'  title  as  tolls  the 
statute. 

The  ^t  point  is  based  on  the  uncontroverted  testimony  of 
Messrs.  Goodspeed  and  Metcalf.  This  evidence  admitting  its 
truth,  the  court  rule  peremptorily  not  sufficient  to  destroy  the 
effect  of  the  defendant's  adverse  possession.  From  this  direc- 
tion we  entirely  dissent;  for,  granting  the  facts  to  be  as  stated, 
we  think  they  toll  the  statute.  An  entry  on  land,  as  is  ruled  in 
JUemas  v.  CoTnpbell,  9  Watts,  28  [34  Am.  Dec.  494],  avoids  the 
operation  of  the  act  of  limitation,  if  accompanied  by  an  explicit 
declaration,  oran  act  of  notorious  dominion,  by  which  the  claim- 
ant challenges  the  right  of  the  occupant.    So  where  a  person 
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enters  animo  clamandi,  as  where  he  enters  and  surreys  the  land, 
it  operates  as  a  bar  to  the  act  of  limitation;  and  where  the  in- 
tent  with  which  the  entries  are  made  is  doubtfuly  the  question 
of  intention  must  be  submitted  to  the  jury:  MiHer  v.  SJiaw,  7 
Serg.  &  B.  129. 

The  learned  judge  admits  the  principle  ruled  in  JUemas  v. 
Campbell,  but  denies  that  there  is  such  an  explicit  declaration^ 
such  an  act  of  notorious  dominion  as  brings  the  case  within  the 
principle  there  decided.  He  instructs  the  jury,  as  a  matter  of 
law,  that  the  entry,  as  testified  to  by  the  witnesses  named,  did 
not  toll  the  statute,  a  charge  which,  with  all  respect,  is  in  direct 
opposition  to  MUler  v.  Shaw,  as  above  cited.  (Joodspeed  and 
Metcalf,  whose  testimony  is  incontestable,  prove  unequivocally 
that  in  April,  1834,  Gtoodspeed,  as  the  agent  of  the  plaintiff, 
surveyed  the  whole  of  the  land  now  in  controversy,  including 
not  only  the  old  lot,  as  it  is  called,  on  which  Lewis  resided,  but 
also  the  Schoonover  lot,  lying  north  of  the  old  lot,  and  running 
to  the  New  York  line;  and  further,  that  the  surveys  were  made 
with  the  knowledge,  and,  if  Metcalf  is  believed  (and  there  is  no 
reason  to  doubt  his  testimony),  with  the  assent  and  concurrence 
of  Lewis.  In  view  of  these  facts,  if  believed  by  the  jury,  the 
plaintiff  had  a  right  to  claim  a  binding  direction  that  they  toll 
the  statute.  There  was  an  actual  entry  on  the  land,  by  the 
agent  of  the  owner,  with  the  avowed  object  of  claiming  the  land, 
accompanied  with  an  unequivocal  act  of  dominion  or  ownership, 
by  making  the  survey  with  the  knowledge  and  assent  of  the 
person  in  possession.  It  is  a  stronger  case  than  Miller  v.  Shaw, 
for  here  we  are  not  left  in  doubt  that  the  person  making  the 
survey  was  the  agent  of  the  owner.  He  enters  animo  clamandi, 
which  tolls  the  statute,  as  is  there  ruled. 

We  agree  with  the  court,  as  far  as  they  go,  as  to  the  effect  of 
the  agreement  of  the  twenty-second  of  November,  1823,  between 
Robert  H.  Bose,  as  attorney  of  the  devisees  of  William  Bing- 
ham, and  the  defendant.  The  court  decide  that  it  tolls  the  act 
as  to  the  one  hundred  and  four  acres  purchased  by  Lewis,  but 
that  it  is  no  recognition  or  admission  of  the  plaintiff's  titie  to 
the  remainder  of  the  tract,  including  the  sixiy-two  acres  adjoin* 
ing  the  New  York  line.  It  must  be  remembered  that  it  is  con- 
ceded that  the  plaintiffs  had  a  clear  and  indisputable  titie  at  the 
time  of  the  contract  to  all  the  land  embraced  in  the  warrant 
No.  1835,  warranted  and  surveyed  in  the  name  of  Thomas 
M.  Willing,  which  indndes  not  only  the  Baker  lot,  but  the 
Schoonover  lot  also. 
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Now  what  is  the  meaning  of  the  sentence  in  the  latter  clatiBe 
of  the  agreement,  which,  after  reciting  tiie  purchase  of  the  one 
hundred  and  fonr  acres,  concludes  with  the  words,  '*  being  a 
part  of  No.  1885  "  ?  For  what  purpose  were  they  introduced  ? 
Is  it  not  and  was  it  not  intended  as  an  express  admission,  that 
the  one-hundred-and-four^acre  lot  was  part  and  parcel  of  the 
warrant  No.  1835,  of  which  the  plaintiff  was  the  uncontested 
owner?  Is  it  not  a  clear  recognition  of  tiUe  to  all  the  land  em* 
braced  in  that  warrant?  If  so,  there  is  an  end  to  the  defense; 
for,  after  admitting  the  title,  he  shall  not  afterwards  be  permii* 
ted  to  dispute  it,  so  as  to  gi^e  title  to  himself  by  the  act  of  lim- 
itation, for  that  would  enable  the  defendant  to  commit  fraud  hj 
putting  the  plaintiff  off  his  guard.  With  such  an  agreement  as 
this  in  his  hands,  would  it  ever  enter  the  mind  of  the  plaintiff, 
that  after  purchasing  part  of  the  tract,  he  would  attempt  to  toll 
the  remainder  by  virtue  of  an  adverse  hostile  possession?  If 
Lewis,  at  the  time  of  the  contract,  knew  that  the  plaintiff  was 
the  owner  of  all  the  land  included  in  the  warrant,  it  was  his 
duty  to  state  openly  and  explidUy,  that  as  to  the  warrant  he 
held  adversely.  But,  instead  of  pursuing  this  honest  course,  he 
signs  the  agreement,  the  evident  effect  of  which  was  to  deceive 
the  plaintiff.  That  the  acknowledgment  of  the  owner's  titie  in- 
terrupts the  running  of  the  statute  is  ruled  in  Sailor  v.  Herttogg^ 
2  Pa.  St.  184;  in  CrmoeU  v.  AUemus^  7  Watts,  681;  and  in  othev 
eases  which  might  be  cited.  Mr.  Justice  Kennedy  says  in  Cria* 
well  V.  AUemiLs,  that  it  is  sufficient  to  prevent  the  possession 
from  being  adverse,  that  the  pariy  taking  possession  intends  to 
occupy  the  land  subject  to  the  will  of  the  owner;  and  that  if 
this  be  made  to  appear  clearly  by  the  evidence,  the  statute  of 
limitations  will  form  no  bar  to  the  owner's  possession,  whenever 
he  demands  it. 

And  in  Sailor  v.  HerUogg,  the  chief  justice  says:  *'  How  can 
his  intention  be  made  to  appear  by  anything  else  than  his  deda* 
ration,  which  has  always  been  received  as  evidence  of  the  nature 
of  an  occupant's  possession?"  Here  we  have  a  written  recog* 
nition  of  the  plaintiff's  titie,  which  tolls  the  statute. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

EiTTBT  BT  Taux  OwNEB  TO  AvoiD  Statutb  07  Ldotatioks  numiiig  in 
fa^or  of  a  disseisor:  See  Aliermu  v.  Campbell,  34  Am.  Deo.  494;  Watson  v. 
Oreggt  36  Id.  176;  Campbell  v.  Wallace,  37  Id.  219,  and  notes.  A  formal 
entry  animo  damandi,  or  an  act  of  notorious  dominion  challenging  the  right 
of  the  occupant,  will  avoid  the  statute:  Douglass  v.  Lucas,  63  Pa.  St.  12. 
An  entry  and  making  a  survey,  claiming  title,  by  one  having  a  paramount 
right,  tolls  the  statute:  Hole  v.  BUtenhause,  19  Id.  309.    So  where  the  olain* 


540  Bearioh  V,  SwiKEHABT.  [Pemu 

mat  eaten  for  the  purpose  of  8iirTe3ing  an  entire  tract,  of  which  that  in  con- 
teoveny  k  a  part,  the  oconpant  not  objecting  nor  declaring  bis  title,  the  facta 
ehoald  be  left  to  the  jury,  and  it  is  error  to  rale  the  entry  insufficient:  Hooper 
V.  Oarver,  15  Id.  525.  An  entry  by  an  agent  must  be  with  the  avowed  object 
of  claiming  the  land  for  the  principal,  or  it  will  be  insufficient,  but  the  avowal 
auy  be  by  acts  significsnt  of  the  intent  as  well  as  by  words:  Hood  v.  Sood^ 
25  Id.  417,  428.  The  mere  act  of  making  a  survey,  nnkss  it  be  anhno  do' 
mandi,  is  not  a  sufficient  entry:  McCombs  t.  Rowan,  59  Ftk.  St.  414,  418.  In 
all  the  foregoing  cases  Ingerooll  ▼.  Lewis  is  cited  as  authority. 

AcKSOWhKDQMZVT  OF  T&UB  Ownek's  Titlb  interrupting  the  running  of 
the  statute  of  limitations  in  favor  of  an  adverse  possessor,  what  sufficient,  and 
whatnot:  See  Daniel  v.  SUU,  10  Am.  Dec.  707;  MUehdl  ▼.  fFotter,  16  Id. 
710;^i>«MT.ifartM2,33Id.  631;  WaOim  v.  Peek.  40  Id.  ISA. 


ReABIOH  V.   SWINEHABT. 

[11  PnamLVAHiA  Statb.  288.] 

liSvzDisNcs  OF  Verbal  Undebstandino  CoNTEMPOKAinEons  with  WBimir 
AoREKHSHT,  absolute  on  its  face,  is  admissible  to  control  or  defeat  it  in 
Pennsylvania,  when  necessary  to  prevent  fraud  originally  intended  or 
saheequently  attempted  in  the  use  of  the  instrument.  Thus,  in  case  of 
a  written  agreement  between  a  father  snd  son  for  the  conveyance  to 
the  latter  of  certain  land,  to  be  paid  for  at  a  specified  price  one  year  aftsr 
the  father's  death,  where  the  father's  executors  attempt  to  enforce  pay« 
ment,  evidence  of  an  understanding  at  the  time  of  the  sgreement  that 
the  land  was  to  be  the  son's  portion,  and  was  not  to  be  paid  for  unlesa 
the  father  should  come  to  want,  but  that  the  title  should  remain  in  saeb 
a  condition  that  the  father  could  resort  to  the  land  for  his  support*  if 
necessary,  is  admissible  to  defeat  the  action. 

fiVn>ENGB  OF  SnSSEQUSNT    DbCLABATIONS  OF   PARTY  TO  WrUTEN  AqRBS- 

MENT  is  admissible  to  corroborate  proof  of  a  contemporaneous  verhal 
understanding  controlling  or  defeating  the  written  agreement. 
Wbitten  Agreebcent  should  not  be   Modified  or  Overthrown  bt 
Parol  without  clear  and  satisfactory  proof,  but  of  this  the  jury  most 
judge. 

UsikER  Plea  of  Govevantb  Pxbfobicbd,  upon  notloe  to  the  plaintiff  the 
defendant  may  give  any  matter  in  evidence  which  he  might  have  pleaded. 

Objection  to  Want  of  Notice  of  Special  Matter  of  defense  admitted 
in  evidence  can  not  be  taken  in  the  appellate  court  unless  the  evidence 
appears  to  have  been  specifically  objected  to  on  that  ground  in  the  court 
below. 

Tinder  bt  Executor  of  Deed  Executed  bt  Testator  in  hb  life-time» 
in  accordance  with  a  direction  in  the  will,  is  good. 

CovsNAHT  on  an  agreement  exeented  by  the  phrintiflfH'  testator^ 
Henty  Bearich,  deceased,  and  the  defendant,  Christian  Bearioh^ 
son  of  the  said  Henry,  whereby  the  former  covenanted  to  convey  to 
the  latter  certain  land  at  a  certain  price,  and  the  latter  covenantee! 
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to  ' '  pay  the  whole  amount  what  arises  from  said  tract"  one  year 
after  the  father's  death.  Pleas,  covenants  performed  and  release. 
The  plaintiff^  offered  in  eridence,  among  other  matters,  the  tto- 
tator's  will,  dated  thirteen  years  after  the  agreement,  which 
stated  in  substance  that  his  sons  had  been  provided  for  in  pur* 
chases  of  land  under  certain  agreements,  which  he  wished  to  be 
carried  out,  and  that  he  had  executed  deeds  therefor  of  the  same 
date  as  the  will,  which  he  directed  to  be  delivered  at  or  before 
his  death.  And  the  plaintiffs  also  offered  in  evidence  a  deed  to 
the  defendant,  executed  as  stated  in  the  will,  with  proof  of  a 
tender  thereof  by  one  of  the  executors,  with  a  release  of  dower 
by  the  testator's  widow,  and  a  prior  tender  of  the  deed  without 
the  release  by  one  executor  in  the  other's  presence.  The  evi- 
dence was  admitted  against  the  defendant's  objection  that  there 
was  no  authority  for  the  tender,  and  the  defendant  excepted, 
which  constituted  the  first  bill  of  exceptions.  The  defendant 
then  offered  proof  successively  of  the  following  facts:  1.  A 
parol  understanding  between  the  defendant  and  his  father  when 
the  agreement  sued  on  was  executed,  to  the  effect  that  the  former 
was  to  have  the  land  as  his  portion  of  the  estate,  but  was  not 
to  pay  for  it  unless  the  father  should  be  in  needy  circumstances, 
but  that  the  title  papers  should  be  so  arranged  that  the  father 
could  resort  to  the  land  for  support  if  necessary.  2.  Dedara- 
tions.by  the  father  at  the  execution  of  his  will  that  the  land  was 
to  be  the  defendant's,  and  that  he  was  not  to  pay  for  it  8.  Other 
declarations  to  the  same  effect  before  and  after  the  making  of 
the  will.  4.  Evidence  of  the  value  of  the  land  at  the  time  of 
the  agreement,  5.  Evidence  of  the  parol  understanding  at  the 
time  of  the  agreement,  offered  a  second  time  in  connection  with 
the  subsequent  declarations  above  mentioned.  These  several 
offers  were  rejected,  and  constituted  the  grounds  of  the  second, 
third,  fourth,  fifth,  and  sixth  bills  of  exceptions.  Verdict  for 
the  plaintiffs  directed  by  the  court,  and  the  defendant  brought 
enror. 

Caaey  and  Merrill,  for  the  plaintiff  in  error. 

Slenker  and  Miller,  contra. 

By  Court,  Bsix,  J.  In  Pennsylvania,  perfaapa,  the  door  has 
been  opened  wider  than  elsewhere  for  the  admission  of  parol 
proof  to  reform,  modify,  and  even  to  extinguish  a  written  in* 
atmment,  in  cases  of  fraud,  mistake,  or  trust.  Of  the  wisdom 
of  this  liberality,  or,  it  may  be,  laxiiy,  much  diversify  of  opin* 
ion  has  been  entertained  and  expressed.    But  it  is  now  too  late 
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to  question  the  doctrinOi  since  the  long  series  of  cases,  from  HurM 
T.  Kirkbride^  cited  in  1  Binn.  616,  down  to  the  recent  determina- 
tion in  Benshaw  y.  Oana,  7  Pa.  St.  117,  with  very  little  waver- 
ing, establish  the  rule,  that  with  ns,  oral  proof  of  the  acts  and 
declarations  of  the  parties  at  or  about  the  time  of  the  execution 
of  the  writing,  is  receivable  to  affect  it,  unless,  indeed,  these  be 
in  direct  and  express  contradiction  of  the  instrument.  An  in- 
stance of  this  exception  is  afforded  by  Heagy  v.  Umherger^  10 
Berg.  &  B.  889,  where,  by  the  terms  of  a  written  assignment,  the 
assignor  declined  to  guarantee  the  solvency  of  the  obligor;  it 
was  held  that  parol  evidence  was  inadmissible  to  show  an 
undertaking  to  guarantee,  there  being  no  allegation  of  a 
mistake  or  omission  by  the  scrivener,  though,  as  was  after- 
wards said  in  Lyon  v.  The  BunHngdon  Bank^  14  Id.  283,  had 
deceit  been  averred,  the  case  would  have  been  different.  In 
Bollinger  v.  Eckerl,  16  Id.  424,  it  was  ruled,  that  whatever 
material  to  the  contract  was  agreed  to  when  the  bargain  was 
concluded,  and  the  article  in  course  of  preparation,  may,  if  not 
expressed  in  the  article,  be  proved  by  parol,  unless,  perhaps,  it 
is  expressly  contrary  to  the  writing.  But  in  the  instance  now 
in  hand,  it  is  unnecessary  to  speculate  upon  the  extent  to  which 
the  rule  has  been  carried,  or  to  invoke  the  aid  of  the  principle  in 
its  general  application,  since  our  books  furnish  us  with  determi- 
nations of  undisputed  authority,  that  must  be  accepted  as 
ruling  the  question  here  presented.  These  cases  ascertain  that 
a  deed  or  other  instrument,  absolute  and  unconditional  upon 
its  face,  may  be  controlled  or  otherwise  defeated  by  a  contem- 
poraneous verbal  understanding,  or  a  series  of  facts  constituting 
an  adverse  equity,  where  a  recognition  of  these  is  necessary  to 
defeat  fraud. 

Of  this  class  is  Earkdl  v.  Biesa,  1  Binn.  289,  where  a  defend* 
ant  was  permitted  to  answer  in  bar  of  a  scire  facias  sur  judgment, 
that  when  he  executed  the  bond  and  warrant  of  attorney  the 
plaintiff  agreed  to  cancel  it  upon  the  performance  of  a  collateral 
act  by  the  defendant,  which  had  been  performed  since  the  entiy 
of  the  judgment.  To  the  same  effect  is  Parke  v.  Chadtmck^  8 
Watts  &  S.  98,  in  which  an  absolute  conveyance  was  overturned 
by  oral  proof  that  it  was  given  and  accepted  as  a  security  for  the 
payment  of  a  debt,  and  to  be  surrendered  when  that  was  dis- 
charged: Miller  v.  Henderson,  10  Serg.  &  B.  290,  the  soundness 
of  which  has  been  repeatedly  recognized,  touches  still  more 
nearly  our  case.  There  three  single  bills  executed  by  the 
defendant  as  the  surety  for  one  Patton,  were  disproved  as  evi- 
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dences  of  debt  hj  testimony  Bhowing  that  their  exeoution  and 
delivery  by  the  defendant  was  induced  by  the  declaration  of  the 
plaintiff  that  the  signature  of  the  former  was  required  as  mere 
form,  and  that  he  should  never  be  called  on  for  payment.  "  It 
is  objected/' said  Chief  Justice  Tilghman,  "that  no  adjudged 
case  goes  so  far  as  the  present;  because  here  the  evidence  is  in 
total  destruction  of  the  defendant's  obligation.  But  the  princi* 
pie  is  the  same,  whether  the  obligation  be  destroyed  in  whole  or 
in  part.  In  either  case  it  is  broken  in  upon.  The  destruction  of 
a  written  instrument  by  parol  evidence  may  seem  dangerous,  and 
in  fact  it  is  so.  But  the  community  would  be  in  a  still  worse 
condition  if  it  were  established  as  an  inflexible  rule  that  when  a 
man's  hand  was  once  got  to  an  instrument,  no  matter  by  what 
means,  the  door  should  be  shut  against  all  inquiry.'' 

This  was  followed  by  Lyon  v.  Th^HunHngdon  Bank^  12  Serg.  & 
B.  283,  than  which  it  would  be  difficult  to  produce  an  adjudica- 
tion more  strongly  illustrative  of  the  doctrine  we  are  consider- 
ing, or  one  furnishing  a  clearer  light  to  guide  us  to  a  correct 
conclusion.  It  was  an  action  of  debt  brought  upon  a  bill  sin- 
gle, executed  in  satisfaction  of  a  prior  promissoiy  note,  drawn 
by  the  defendant  in  favor  of  the  plaintiff  for  ten  thousand  dol- 
lars. Though  several  years  had  elapsed  between  the  first  and 
last  transaction,  the  defendant  was  permitted  to  prove  in  bar  of 
the  action,  that  when  the  first  note  was  given,  certain  securities 
held  by  the  defendant  were  assigned  to  the  plaintiff,  under  the 
express  stipulation  and  agreement  that  those  should  be  looked 
to  as  the  source  of  payment^  and  that  the  defendant  was  in  no 
event  to  be  held  liable  upon  his  notes.  In  delivering  the  opin- 
ion of  the  court,  the  late  chief  justice,  after  stating  the  general 
rule  prohibitory  of  the  introduction  of  parol  proof  to  control  or 
alter  a  written  agreement,  observed:  "  But  the  evidence  offered 
in  this  case  does  not  fall  within  that  rule.  It  was  not  pretended 
that  there  was  anything  wrong  in  the  single  bill,  or  that  any 
alteration  whatsoever  should  be  made  in  it.  The  object  of  the 
evidence  was  to  show  that  it  was  subject  to  an  agreement,  made 
long  before  its  date;"  and  he  then  proceeded  to  make  it  manifest 
that,  under  such  circumstances,  a  chancellor  would  grant  relief 
upon  the  ground  that  the  attempt  to  enforce  payment  was  fraud- 
ulent and  against  conscience.  As  authority,  favoring  the  receipt 
of  parol  testimony  to  prevent  fraud,  it  goes  further  than  those 
cases  which  confine  such  testimony  to  what  occurred  at  the  exe- 
oution of  the  written  instrument;  but  all  proceed  upon  the  same 
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principle^  forbidding  the  fraudulent  application  of  a  rule  in 
itself  intended  to  prevent  fraud. 

To  the  cases  already  cited  may,  I  think,  fairly  be  added  Hdin  y. 
Edlbach,  14  Serg.  &  B.  159  [16  Am.  Dec.  484],  which  recognizei 
fully  the  power  of  a  parol  understanding  or  agreement  to  de- 
feat, in  whole  or  in  part,  a  specialty  for  the  payment  of  money, 
where  the  understanding  was  the  inducement  leading  to  the  exe- 
cution of  the  specialty. 

Nor  is  it  essential  to  the  admission  of  parol  evidence  that  a 
fraud  was  originally  intended.  It  is  enough  that,  though  the 
parties  acted  in  mutual  good  faith  at  the  inception  of  the  trans- 
action, an  attempt  is  made  to  wrest  the  instrument  to  a  purpose 
not  contemplated,  or  use  it  in  violation  of  the  accompanying 
agreement.  It  is  as  much  a  fraud  to  obtain  a  paper  for  one 
purpose,  and  use  it  for  a  different  and  imfair  piurpose,  as  to 
practice  falsehood  or  deceit  in  its  procurement.  The  primaiy 
honesfy  of  purpose  but  adds  to  the  moral  turpitude  of  the  subse- 
quent effort  to  escape  from  it;  or  when  moral  guilt  can  not  be 
imputed,  as  perhaps  in  our  case,  a  legal  delinquency  attaches 
upon  an  attempted  abuse  of  the  writing  sufficient  to  subject  it 
to  the  influence  of  the  oral  evidence:  Lyon  v.  The  Bank,  supra; 
Oliver  v.  Oliver,  4  Bawle,  141  [26  Am.  Dec.  123];  Parke  v. 
Chadwick,  8  Watts  &  S.  98;  Benshaw  v.  Gans,  7  Pa.  St.  117. 
What  is  the  contest  before  us?  In  answering  this  question, 
we  must  accept  the  offers  made  by  the  defendant  below  aa 
founded  in  truth,  and  capable  of  proof.  These  present  us  a 
case  in  which  a  father,  with  a  view  to  the  division  of  his  estate, 
induces  his  son  to  enter  into  a  contract  for  the  purchase  of  a 
piece  of  land  at  a  certain  price,  but  subject  to  an  express  stipu- 
lation, that  unless  the  future  necessity  of  the  father  should  com- 
pel it,  no  part  of  the  purchase  money  was  to  be  called  for,  and 
that  in  the  event  of  the  father  dying  without  being  compelled  to 
make  the  call,  the  land  was  to  be  held  by  the  son,  free  of  claim, 
'as  his  purpart  of  the  ancestor's  estate.  The  chance  of  thus 
escaping  payment  was  the  inducement  for  assuming  the  possible 
burden  of  the  contract;  but  that  possibility  having  passed,  the 
effort  of  the  executors  is  to  convert  the  agreement  into  an  in- 
strument of  profit,  for  the  benefit  of  the  devisees  named  in  the 
father's  will,  irrespective  of  the  rights  of  the  son  under  it.  This 
is  a  fraud  upon  the  alleged  contemporaneous  agreement,  suffi- 
cient, under  the  principles  reviewed,  to  open  the  way  for  tba 
rejected  proof. 
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But  the  court  below  seems  to  have  been  misled  by  the  Urn 
that  there  was  something  in  the  deed  and  will  made  by  the  tes- 
tator which  forbade  its  introduction.  I  confess  that,  looking  to 
the  original  written  agreement,  the  deed  executed,  and  the  will, 
I  am  inclined  to  the  opinion  that  they  rather  favor  than  repel 
the  allegation  of  an  oral  arrangement.  But  were  this  otherwia>i, 
nothing  contained  in  either  of  the  latter  instruments  can  be 
allowed  to  exclude  the  offered  proof,  for  the  simple  reason  that 
the  i>osterior  acts  of  the  testator  are  of  themselyes  incompetent, 
either  to  affect  the  original  arrangement  between  the  father  and 
the  son,  or  to  change  the  medium  of  proof. 

What  has  been  said,  we  think,  makes  it  dear  the  evidence 
mentioned  in  the  first  bill  of  exceptions  ought  to  have  been  re- 
ceived. But  this  necessarily  draws  with  it  all  the  subsequent 
declarations  of  the  testator  on  the  same  subject,  not  as  explana- 
toiy  of  the  deed,  or  elucidating  the  meaning  of  the  will,  but  as 
corroborative  of  the  original  agreement.  Having  first  proved 
that,  there  remains  no  technical  difficulty  barring  the  introduc- 
tion of  subsequent  recognitions  of  it,  to  which  frequent  repeti- 
tion might  lend  a  powerful  effect.  This  course  of  remark  is 
not,  however,  intended  to  make  us  oblivious  of  the  danger  at- 
tendant upon  the  introduction  of  oral  evidence  in  cases  like  the 
present.  Of  this  we  are  fully  sensible;  and  juries,  upon  whom 
devolve  the  duiy  and  responsibility  of  weighing  its  value  and 
estimating  the  degree  of  credit  to  which  it  may  be  entitled, 
should  be  warned  against  the  indidgence  of  easy  credulity,  and 
instructed  that  the  overthrow  or  modification  of  a  solemn  writ- 
ten agreement  can  only  be  safely  ventured  under  clear,  distinct, 
and  entirely  satisfactory  proofs.  Yet,  to  judge  of  this  belongs 
to  them;  we  can  but  declare  the  competency  of  the  evidence;  it 
is  theirs  to  award  the  credit  due  to  it. 

But  it  is  urged,  the  rejected  matter  was  inadmissible  under 
the  pleadings  in  the  cause. 

The  plea  is,  covenants  performed.  Under  this  plea,  ever 
since  Bender  v.  Fromberger^  4  Dall.  439,  upon  notice  to  the 
plaintiff,  the  defendant  may  give  anything  in  evidence  which  he 
might  have  pleaded. 

But,  certainly,  under  the  written  rules  of  the  common  pleas 
of  Union  coun^,  notice  of  the  special  line  of  defense  assumed 
below  was  requisite;  and,  had  this  objection  been  specifically 
made  on  the  trial,  it  would  have  been  difficult,  if  not  impossible, 
to  answer  it.  But  we  never  sustain  the  objection  in  this  court, 
unless  it  clearly  appears  to  have  been  taken  below;  for  other* 
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wise  it  is  impossible  it  should  appear  of  record,  whether  there 
is  notice  or  not,  since  this  is  never  pleaded,  nor  otherwise  made 
apparent  unless  specifically  called  for.  Here  the  objection  be- 
low may  or  may  not  haye  pointed  to  want  of  notice.  It  is  gen- 
eral, and  may  have  referred  to  the  inaptitude  of  the  plea,  with- 
out reference  to  notice.  Certain  it  is,  the  decision  of  the  court 
dkl  not  proceed  upon  any  alleged  want  of  notice,  and  it  is  im- 
possible for  us  to  say,  with  safety,  that  ground  was  taken.  It 
is  a  sufficient  answer  that  it  does  not  so  distinctly  appear  of 
record.    This  has  been  more  than  once  decided. 

It  follows  that  the  court  of  common  pleas  erred  in  rejecting 
the  offers  mentioned  in  the  second,  third,  fourth,  and  sixth  bills 
of  exception.  The  same  is  true  of  the  fifth  bill,  for  this  is,  also, 
corroboratiye  of  the  defense.  It  may,  in  the  end,  weigh  but 
little  in  determining  the  judgment,  but  it  is  certainly  relevant, 
especially  in  connection  with  the  terms  of  the  will. 

The  CTidence  of  tender  of  the  deed,  executed  by  the  testator 
in  his  life-time,  was  rightly  received.  The  objection  made  was 
that  the  executors  had  no  authority  to  make  the  tender.  But 
this  is  a  misapprehension.  The  testator  expressly  directs  the 
agreements  between  his  three  sons,  Heniy,  Conrad,  and  Chris- 
tian, to  be  carried  into  effect,  and  on  his  part,  by  his  executors. 
This  could  only  be  done  by  tender  of  the  deeds,  noticed  in  the 
will  as  having  been  executed,  one  of  which  was  the  deed  in 
question.  The  executors  had,  therefore,  express  authority  to 
make  the  tender,  and  this  sufficiently  appears  to  have  been  done 
by  both  of  them.  The  subsequent  offer  of  the  widow's  release, 
by  one  of  them  alone,  does  not  affect  the  prior  tender.  I  do 
not,  however,  wish  to  be  understood  as  ruling  that  a  tender  by 
one  of  the  executors,  with  the  approbation  of  the  other,  would 
have  been  insufficient. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


EVIDXNOE  or  PbIOB  OB  COKTXHPORAKSOUS  PaBOL  AgBBBMBMT  TO  CON- 
TROL Written  Contbact:  See  Wren  v.  Wardlaw,  12  Am.  Dec.  60;  JReed  ▼. 
Van  Ostrand,  19  Id.  529;  Adama  v.  Gray,  20  Id.  82;  Aiwood  v.  C7o66,  26  Id. 
657;  Jonea  v.  Hardesty,  32  Id.  180;  BoyU  v.  Agawam  Chuud  Co,,  33  Id.  749; 
TJumpson  v.  Sloan,  35  Id.  546;  Spann  v.  BaltzeU,  46  Id.  346,  and  notea.  As 
to  the  admissibility  of  a  subeequent  parol  agreement  varying  a  writing,  sea 
Ctmmtnga  v.  Arnold,  37  Id.  155;  Spann  v.  BaHzell,  46  Id.  346.  See  gen- 
erally, as  to  the  admissibility  of  parol  evidence  to  contradict,  control,  or 
vary  a  writing,  lUey  v.  CotoffiU,  32  Id.  49;  Beach  v.  Pochard,  33  Id.  185» 
Tucker  v.  Baldwin,  Id.  384;  Haytoorth  v.  WorthingUm,  35  Id.  126;  Osgood  v. 
Davis,  36  Id.  708;  Brooks  v.  WhiU,  37  Id.  95;  Henderson  v.  Mayhew,  41  Id. 
434;  Extier  BanJs  v.  Stowdl,  Id.  716;  Qrkt  v.  Scarborough,  42  Id.  391;  Not* 
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wood  ▼.  Byrd,  Id.  406;  Baldwin  t.  Carter,  Id.  735;  Holmea  T.  Cfkarlegtawn 
etc  tm,  Co,,  43  Id.  428;  Adams  t.  WUaon,  45  Id.  240;  Bud  ▼.  Awtm,  46  Id. 
836;  AUen  r.  Lee,  48  Id.  352;  Bank  v.  Fordyce,  49  Id.  561;  UMon  Bank  r. 
Meeker,  50  Id.  559,  and  nomerons  other  cases  cited  in  the  notes  to  those  de- 
dsions.  The  English  mle,  that  parol  evidence  is  inadmissible  to  vary  the 
legal  operation  of  a  written  instmment,  is  not  the  law  of  Pennsylvania: 
CMfani  v.  WiUiams,  35  Pa.  St.  212,  215.  Where  equity  would  set  aside 
an  instmment  for  fraud,  accident,  or  mistake,  parol  evidence  is  admissible 
to  contradict  or  vary  it:  Martin  v.  Berens,  67  Id.  463.  *  So  if  it  is  attempted  to 
be  used  in  violation  of  a  parol  agreement  accompanying  its  execution,  though  no 
moral  guilt  is  imputable:  Levy  v.  Moore,  1  PhlL  325.  In  an  action  on  a  written 
contract  for  the  sale  of  a  colliery  for  a  gross  sum  to  be  paid  at  a  certain  rate 
per  ton  of  coal  mined,  parol  evidence  is  admissible  to  show  that  it  was 
agreed  at  the  time  that  the  vendees  should  not  be  bound  to  mine  the  neces- 
sary amount^  and  that  the  vendor  was  to  take  the  risk  of  their  doing  so: 
Cha^fant  v.  WiUiame,  35  Pa.  St.  212,  215.  So  parol  evidence  of  the  declara- 
tions of  a  grantee  in  a  deed,  showing  fraud  in  obtaining  it,  are  admissible: 
Horn  V.  Brooke,  61  Id.  407, 409.  In  all  the  foregoing  cases,  Rearieh  v.  Smne^ 
hart  is  recognized  as  authority.  In  FuUon  v.  Hood,  34  Pa.  St  374,  it  is  said 
that  the  principle  of  the  case,  and  of  Renahaw  v.  Oans,  7  Id.  117,  cited  therein, 
is,  that  where  a  paper  is  obtained  for  one  purpose  and  is  subsequently  used  for  a 
different  and  unfair  purpose,  it  is  fraudulent,  and  the  subsequent  abuse  will  let 
in  parol  evidence  of  what  took  plaoe  at  its  execution,  but  that  the  doctrine 
extends  no  further.  Evidence  of  the  declarations  of  a  party  to  a  written 
agreement,  at  an  indefinite  time  prior  thereto,  is  inadmissible  to  introduce  a 
new  term  into  the  contract,  in  the  absence  of  any  fraud  or  mistake:  Kirk  v. 
Hartnum,  63  Pa.  St.  97.  106,  distinguishing  the  principal  case. 

DxzjvxBT  or  "Dked  avteb  Grantor's  Death:  See  FoeUr  v.  Man^ieU  87 
Am.  Deo.  154^  and  note  citing  previous  cases  in  this  series. 
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[U  PEHvm.viinA  Btaxb.  383.] 

MoBTOAOK  Lien  is  Divested  in  Pennsylvania  by  Execution  Sau  of  tha 
mortgaged  premises  upon  a  subsequent  judgment  for  the  interest  of  tha 
mortgage  debt,  the  principal  being  not  yet  due,  and  is  transferred  to  the 
proceeds  of  the  sale,  taking  priority  over  all  liens  subsequent  to  the  mort- 
gage and  prior  to  such  judgment. 

Irtxrbst  Stipulated  tor  in  Mortoaob  is  Part  of  the  Debt. 

DiSTBiBUTioN  of  a  f und  in  court  arising  from  the  sale  of  cer- 
tain premises  under  a  judgment  recovered  by  Henry  Chester  for 
the  interest  upon  certain  loan  certificates  of  the  Williamsport 
etc.  B.  B.  Co.  held  by  him.  It  appeared  that  in  1839  the  cor- 
poration in  question,  under  an  act  of  the  legislature,  issued 
loan  certificates  for  one  hundred  and  fifty  thousand  dollars,  the 
certificates  being  made  payable  in  1860,  with  interest  at  six  pes 
cent,  per  annum,  payable  semi-annually.  To  secure  the  same, 
the  corporation  at  the  same  time  executed  a  mortgage  upon  iti 
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properly^  inoliiding  the  piemisea  in  question,  to  certain  tmsteefl 
for  the  benefit  of  the  holders  of  the  certificates,  conditioned  for 
the  payment  of  the  principal  and  interest  thereon.  Most  of  these 
certificates  afterwards  came  to  the  hands  of  Henzy  Chester,  the 
residue  being  held  by  certain  other  parties.  In  1844  Chester 
reooyered  judgment  against  the  corporation  for  the  interest  dae 
on  the  certificates  held  by  him,  and  under  an  execution  issued 
thereon,  a  part  of  the  mortgaged  premises  was  sold,  the  pro- 
ceeds constituting  the  fund  now  in  controTersy.  After  the  exe- 
cution of  the  mortgage,  and  before  the  recoveiy  of  Chester's 
judgment,  certain  other  judgments  constituting  liens  upon  the 
premises  were  recoyered  by  the  West  Branch  Bank  against  the 
Williamsport  etc.  B.  B.  Co.,  and  the  bank  now  claimed  the 
fund  by  yirtue  of  those  judgments,  insisting  tiiat  the  sale  was 
merely  of  the  equily  of  redemption,  that  the  mortgage  remained 
a  lien  upon  the  land  and  was  not  transferred  to  the  proceeds,  and 
that  the  judgments  in  fayor  of  the  bank  are  prior  liens  to  Ches- 
ter's judgment.  On  the  other  hand,  Chester  and  the  other 
holders  of  the  loan  certificates  claimed  the  money  under  the 
mortgage,  insisting  that  the  lien  thereof  was  transferred,  by  the 
execution  sale,  from  the  land  to  the  proceeds.  The  fund  was 
not  sufficient  to  pay  any  of  the  claims  in  full.  Woodward,  P., 
in  the  court  below,  deliyered  an  elaborate  opinion,  maintaining 
the  following  propositions:  1.  That,  after  considerable  discus- 
sion, the  law  is  settied  in  Pennsylyania  that  a  sheriff's  sale  of 
mortgaged  premises  upon  a  judgment  constituting  a  junior  lien 
to  the  mortgage  transferred,  not  merely  the  equiiy  of  redemp- 
tion, but  the  whole  estate  to  the  purchaser,  and  diyested  the 
lien  of  the  mortgage  from  the  la&d  and  cast  it  upon  the  pro- 
ceeds: WiUard  y.  Narris,  2  Bawle,  56;  Presbyterian  Corporation 
y.  WaUace^  3  Id.  194.  2.  That  notwithstanding  the  act  of  April 
6, 1830,  declaring  that  a  mortgage  which  is  prior  to  all  other 
liens  upon  the  properly  shall  not  be  "  destroyed  or  in  any  way 
affected  by  any  sale  made  by  yirtue  or  authority  of  any  writ  of 
vendUioni  exponas^"  such  prior  mortgage  lien  is  neyerthelefis  di- 
yerted  by  a  sale  on  vendUioni  exponas  for  the  same  debt:  Fieroe 
y.  Potter,  7  Watts,  477;  Berger  y.  ffiester,  6  Whart  214;  MKJall 
y.  Lennox,  9  Sexg.  &  B.  803;  and  that,  notwithstanding  the 
dictum  of  Mr.  Justice  Duncan  in  the  latter  case,  an  execution 
sale  for  a  single  installment  of  the  mortgage  debt  will  haye  the 
same  effect:  Donley  y.  Hays,  17  Id.  400;  Cronigter  y.  Weiae, 
8  Watts,  215.  8.  That  the  interest  of  a  mortgage  debt,  espe- 
where  there  is  an  express  stipulation  for  interest,  as  ia 
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ibis  caae^  is  a  part  of  fhe  substance  of  the  mortgage  debt,  and 
belongs  to  it,  not  by  tacking,  nor  as  an  incident,  but  is  pro  tanto 
the  debt  itself,  citing  Ck)ote  on  Mort.  618,  and  Oladwin  v.  ffUdt- 
man^  2  Yem.  185,  as  to  the  right  to  foreclose  for  a  default  in 
the  payment  of  an  installment  of  interest.  4.  That,  though  the 
judgment  for  the  interest  in  this  case  was  another  security  for 
part  of  the  mortgage  debt,  and  was  a  lien  only  from  the  time  of 
its  entry,  and  could  not  be  tacked  to  the  mortgage  to  the  preju- 
dice of  intervening  liens,  yet  the  judgment  and  the  sale  there- 
under did  not  impair  the  lien  of  the  mortgage  or  a£Eect  it  in  any 
way  except  to  transfer  it  from  the  land  to  the  proceeds;  that 
the  judgment  and  sale  brought  the  money  into  court,  but  the 
mortgage  lien  attended  it,  and  though  Chester  could  not  claim 
the  money  under  his  judgment  as  against  the  prior  judgments^ 
yet  by  Tirtue  of  the  mortgage  lien,  which  was  abterior  to  all  the 
other  incumbrances,  he  and  the^ther  holders  of  the  loan  certifi- 
cates were  entitled  to  the  fund.  Decree  accordingly,  and  the 
bank  appealed. 

Armstrong  9  for  the  appellant. 

Maynard  and  Watson,  for  the  appellees. 

By  Court,  Bkxx,  J.  Although  the  question  is  presented  in 
an  aspect  somewhat  new,  its  solution  depends  upon  principles 
more  than  once  recognized  and  enforced  by  this  court.  These 
are  so  broadly  stated  and  applied  in  the  opinion  of  Mr.  Presi- 
dent Woodward,  that  but  little  more  is  called  for,  than  to  refes 
to  Berger  y.  Hiester,  6  Whart.  214,  as  a  pregnant  instance,  in 
which  a  judicial  sale  under  a  judgment  recovered  upon  one  of 
seyeral  bonds  secured  by  mortgage,  was  held  to  diyest  its  lien, 
though  some  of  the  bonds  were  nob  then  due.  This  case  proves 
that  a  mortgage  may  be  swept  away,  not  only  by  a  sale  for  part 
of  the  debt  secured,  the  whole  being  due,  but  even  when  a  por- 
tion of  it  is  not  then  payable.  It  therefore  veiy  closely  resem- 
bles the  present  case,  the  only  distinction  being,  that  ttiere  the 
sum  recovered  was  part  of  the  principal,  here  it  is  the  interest. 
But  it  is  veiy  clearly  shown,  by  the  reasoning  of  the  judge  be- 
low, that,  under  the  terms  of  the  mortgage  in  question,  this 
distinction  ought  to  work  no  difference  in  the  result. 

It  may  be  added,  as  of  some  weight  in  the  argument,  that 
were  the  certificate  holders  excluded  from  this  remedy,  they 
would  probably  be  without  one  for  the  recoveiy  of  interest,  as 
fhe  mere  equily  of  redemption  may  be  valueless.  This  conse- 
quence ought  not  to  be  hazarded  in  view  of  the  many  contracts 
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of  this  nature,  produoed  "wittun  a  few  years  past,  by  which  the 
payment  of  interest  is  as  solemnly  guaranteed  as  the  discharge 
of  the  principal,  and  without  which,  it  may  fairly  be  concluded, 
loans  could  not  have  been  effected. 

It  is  objected  that  the  interests  of  certificate  holders,  other 
than  those  who  sue,  may  all  be  jeoparded  by  the  proceedings. 
The  answer  is,  that  they  stand  in  no  worse  position  than  do  the 
different  assignees  of  bonds  in  the  ordinary  case  of  a  mortgage, 
made  to  secure  the  payment  of  seyeral  obligations.  As  to  tilie 
sale  of  the  mortgaged  premises,  each  is  bound  to  take  care  of 
himself;  and  the  court,  in  distributing  the  proceeds,  will  see 
that  all  entitled  to  the  fund  are  brought  in.  In  practice  it  can 
very  seldom  happen  that  notice  of  the  proceeding  will  not  reach 
all  haying  an  interest. 

Judgment  a£9hned. 

Judicial  Salb  Diyebts  Mobvoaox  Lixira,  and  other  lieni,  in  Peimi^lvMiiia, 
and  tranafen  the  same  to  the  prooeeda,  when:  See  MeLanahan  ▼.  Wyant,  21 
Am.  Dec  363;  Lvce  ▼.  Snivdy,  28  Id.  725;  SoberU  v.  WiUiamB,  84  Id.  549; 
Mohl^s  Appeal^  47  Id.  413,  and  cases  cited  in  the  notes  to  those  decisions. 
See  also  Commercial  Bank  y.  Tazoo  Co,,  38  Id.  447;  Andrews  ▼.  Doe,  Id.  450, 
and  notes.  Under  the  act  of  1830,  a  sale  on  a  janior  jadgment  divests  a  mort- 
gage lien  only  when  the  mortgage  is  not  prior  to  all  other  liens,  or  where  the 
Judgment  is  for  part  of  the  mortgage  debt:  Walber^a  Appeal,  1  Grant,  Gas.  436, 
But  where  the  sale  is  made  on  a  judgment  for  a  part  or  all  of  the  mortgage 
debt,  or  for  interest  thereon,  the  mortgage  lien  is  divested,  notwithstanding 
that  statute:  Commonwealth  ▼.  WUeon,  34  Id.  67.  A  sale  for  interest  on  the 
mortgage  debt,  before  the  principal  is  due,  is  substantially  a  sale  on  the  mort- 
gage: MendenJhoU  v.  Weet  Chester  etcR.R.  Co,,  reported  in  a  note  to  BraeSeff 
V.  Cheater  Valley  etc.  R.  B,  Co.,  36  Id.  149;  all  citing  the  principal  case.  That 
a  mortgagee  can  not  extinguish  the  equity  of  redemption  in  the  mort^p^^ 
lands  by  a  sale  under  a  judgment  for  the  mortgage  debt  is  held  in  PoweU  t. 
WiUiame,  48  Am.  Dec.  105;  and  see  the  note  to  that  case. 

That  whsbb  Several  Mobtoaqis  abb  Made  at  Same  Time  iob  Pabis 
or  Same  Debt,  and  are  assigned  at  different  times  to  diffisfent  persons,  and 
the  prenuses  are  afterwards  sold  on  execution,  the  antrigneeo  share  pro 
rata  in  the  proceeds,  is  a  point  upon  which  the  principal  case  is  dted,  as  reo- 
ogDuing  Donley  r.  Hays,  17  Serg.  &E.  400,  in/'erry'f^j^peeil,  22Pa.St.  45. 
See  Parker  v.  Mercer,  38  Am.  Dec.  438,  and  Cage  v.  Iter,  43  Id.  521,  and 
notes. 

Intebest  is  a  Substantiye  Past  or  the  Debt,  when  it  is  oompiehended 
in  the  express  terms  of  the  contract:  Hummil  v.  Brown,  24  Fa.  St  318,  dting 
the  principal  case.  As  to  when  a  judgment  lien  eztsnds  to  and  oovws  iiitir- 
est  as  well  as  principal,  and  when  not,  see  8im$  v.  OampbeB,  16  Ami.  Deo.  097| 
Mower  t.  JT^i,  29  Id.  748,  and  cases  cited  in  noteu 
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[11  PBmRLTAjnA  Btatb,  800.] 

Pdbgeasib  at  Administbatob's  Sale  is  Debmed  Owhxb  or  Prbiithh 
BKFORB  CoNTiBBCATiON  and  delivery  of  poBseaaion,  in  equity,  and  mnsl 
bear  any  loss  that  may  happen  to  the  premises. 

BiMOTAL  ov  FnrruBES  tbom  Land  Pubchabed  at  AoMnnBTBATOB's  Salb 
BBFOBB  CoNTiBMATioir  and  delivery  of  possession,  by  a  stranger  under 
claim  of  right»  is  no  defense  to  an  action  for  the  purchase  money,  and  the 
purchaser's  remedy  is  by  an  action  on  the  case  against  the  person  com* 
nutting  the  injnry. 

Administbatob  Makiko  Salb  of  Lahd  is  Mbbb  Owiobb  of  Coubt,  and 
has  no  possession,  actual  or  l^gal,  of  the  premises,  which  ia  in  the  heirs. 

Gatbat  Emftob  is  thb  Rulb  of  ADimrasTBATioK  Salbs  as  well  as  other 
judicial  sales. 

Administbatob  Faiuno  to  Bzxoutb  Dbed  on  Day  Spbcifibd  in  the  con- 
ditions of  an  administration  sale,  owing  to  objections  interposed  by  cred- 
itors, affords  the  purchaser  no  ground  of  resdnion,  for  time  is  not  of  the 
essence  of  the  contract. 

PnomsB  bt  Administbatob  to  Pubceasbb  to  havb  Fixtubes  Bbtubnbd 
which  have  been  removed  by  a  stranger  from  land  purchased  at  an  ad- 
miniBtration  salt,  after  the  sale  and  before  conveyance,  does  not  bind  tha 
estate,  nor  does  it  bind  the  administrator,  where  the  only  consideration 
for  it  is  a  payment  of  part  of  the  purchase  money. 

Assumpsit.  The  principal  facts,  as  well  as  the  ixMterial  mlinga 
of  the  court  below,  are  stated  in  the  opinion.  Under  the  in- 
Btnictions  given,  the  defendant  had  a  verdict  and  judgment,  and 
the  plaintiff  brought  error. 

Johnson  and  Armstrong,  for  the  plaintiff  in  error. 

Bancroft,  contra. 

By  Court,  Booxbs,  J.  This  is  an  action  of  assumpsU  to  re- 
ooTcr  the  amount  due  on  the  first  installment  of  the  purchase 
money  of  a  farm,  sold  by  the  plaintiff  as  an  administrator, 
pursuant  to  an  order  of  ^e  orphans'  court,  and  purchased  by 
the  defendant.  It  is  not  disputed  that  the  sale  was  made  and 
confirmed  by  the  court,  and  that  possession  was  taken  of  tiie 
premises  on  the  third  of  April,  1846,  two  days  after  the  time 
when  the  possession  was  to  have  been  delivered.  It  appears  that 
possession  was  not  delivered  because  Jacob  Hill,  a  former 
owner,  who  was  entitled  to  retain  it,  did  so  until  that  time,  and 
because  objections  were  made  to  the  sale  by  some  of  the 
creditors,  which  were  afterwards  withdrawn.  It  is  in  evidence 
that  between  the  time  of  the  sale,  viz.,  the  thirty-first  of  Janu- 
ary, 1846,  and  the  time  when  the  plaintiff  was  to  deliver 
possession  to  the  defendant,  viz.,  the  first  of  April,  1846,  certain 
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xnacliinexy  and  apparatus,  part  of  a  distillery  on  the  premises, 
were  taken  away  by  John  F.  Manville,  as  the  agent  of  Jacot 
Hill,  former  owner,  on  the  claim  of  right  to  the  same.  And 
this  raises  the  principal  point  in  the  cause.  The  defendant 
insists,  and  so  the  court  rule,  this  is  a  defense  to  the  payment 
of  the  purchase  money  to  the  extent  of  the  value  of  the  properly 
taken  away.  The  point  assumes  that,  by  the  sale,  the  property 
considered  for  this  part  of  the  case  in  the  light  of  a  fixture  and 
part  of  the  really,  passed  to  the  purchaser  in  the  same  manner, 
and  to  the  same  extent  as  the  farm  itself,  to  which  it  was  ajH 
purtenant.  The  first  question,  which  solves  the  whole  difficidty, 
is,  to  whom  the  property  belonged  in  the  intermediate  time 
between  the  sale  and  its  confirmation  by  the  orphans'  court,  or, 
in  other  words,  was  it  the  property  of  the  administrator  or 
heirs,  or  the  properly  of  tiie  purchaser?  For  the  loss;  of  what- 
ever kind,  and  by  whom  caused,  must  be  borne  by  the  .owner. 
Had  there  been  a  private  sale,  it  would  hardly  be  considered  as 
an  open  question;  for  if  there  be  any  point  settled  it  is  that 
when  a  contract  is  made  for  the  sale  of  lands,  equity  considers 
the  vendee  as  the  purchaser  of  the  estate  sold,  and  the  purchaser 
as  a  trustee  to  the  vendor  for  the  purchase  money.  So  much  is 
the  vendee  considered  in  contemplation  of  equity,  as  actually 
seised  of  the  estate,  that  he  must  bear  any  loss  which  may 
happen  to  the  estate  between  the  agreement  and  the  convey- 
ance; and  he  will  be  entitled  to  any  benefit  which  may  accrue 
to  it  in  the  interval.  And  the  reason  assigned  is,  that  by  the 
contract  he  is  the  owner  of  the  premises  to  every  intent  and 
purpose  in  equity:  Ridhier  v.  Selin^  8  Serg.  &  B.  440;  Sugd.  on 
Vend.,  c.  4,  pp.  131,  132,  Am.  ed.  This  principle,  which  is 
indisputable,  would  seem  decisive  of  the  question,  unless  a  di» 
tinction  can  be  taken  between  a  private  and  a  judicial  sale. 

But  no  such  distinction  has  been  recognized;  rather  the 
reverse  has  been  ruled.  Thus  in  Stoever  v.  Bice^  3  Whart.  25 
[81  Am.  Dec.  496],  a  sale  by  a  sheriff  is  said  to  be  attended  with 
the  ordinaiy  incidents  of  a  sale  by  an  individual.  And  in  Ba* 
shore  v.  Whisler,  3  Watts,  494,  it  is  said,  that  a  sale  by  an  ad- 
ministrator under  an  order  of  the  orphans'  court  for  payment  of 
debts,  is  a  judicial  sale,  and  that  the  principles  which  govern 
the  one  are  applicable  to  the  other.  Now,  a  purchaser  at  a 
sheriff's  sale,  as  is  ruled  in  Morrison  v.  WurtB,  7  Id.  437,  before 
his  deed  has  been  acknowledged,  has  an  inceptive  interest  in  the 
land  by  the  contract,  which  may  be  bound  by  a  judgment,  and 
ifrhich,  when  perfected  by  payment,  and  a  conveyance,  gives  the 
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inomnbranoerSy  by  xdation,  the  benefit  of  bis  seonritjr  to  the  ex* 
tent  of  the  whole  estate.  To  the  same  effect  is  BeUaa  y.  Mo 
Oarty,  10  Id.  22.  On  the  prindpleB  there  settled,  it  can  scarcely 
admit  a  doubt,  that,  had  the  buildings,  including  the  machinery, 
been  destroyed  by  fire,  Tirhether  caused  by  accident  or  design, 
the  loss  would  be  borne  by  the  purchaser,  on  the  reasonable 
principle,  that,  in  contemplation  of  equity,  he  is  owner  of  the 
premises  from  the  time  of  the  sale.  The  law  is  equitable  and 
}ust;  for,  as  he  must  bear  the  loss,  so,  if  any  benefit  accrues  to 
the  premises  in  the  mean  time,  he  is  entitled  to  the  adyantage  of 
it.  The  learned  judge  of  the  common  pleas  seems  to  have  been 
carried  away  by  the  erroneous  idea,  that  the  administrator  has  a 
remedy  for  the  injury,  but  the  purchaser  has  none;  that  Mann, 
having  no  right  to  tibe  possession  of  the  farm  until  the  first  of 
April,  1846,  and  the  stills  and  other  apparatus  being  taken  be- 
fore that  time,  the  administrator,  and  he  alone,  had  power  to 
bring  suit. 

It  is  yeiy  true  that  Mann  can  not  maintain  an  action  of  tres- 
pass, because  he  was  not  in  the  actual  possession  of  the 
premises;  but  what  prevents  him  from  sustaining  a  special 
action  on  the  case?  It  must  be  recollected  that  the  trespass 
complained  of  is  an  injury  to  the  inheritance;  and  can  it  be 
doubted  that  the  owner  has  a  right  of  action  in  such  a  case 
against  a  wrong-doer?  Is  it  in  principle  anything  more  than 
the  case  of  an  injury  to  the  inheritance,  when  in  possession  of  a 
tenant?  and  has  it  oyer  been  questioned  that  an  action  by  the 
owner  lies  for  waste  either  against  the  tenant  or  a  stanger  ?  The 
court  were  of  opinion  that  ihe  remedy  was  with  the  administra- 
tor alone.  In  this  yiew,  it  will  be  perceived  we  differ  from  the 
court  of  common  pleas.  The  administrator  who  makes  the  sale 
is  but  the  officer  of  the  court:  Bashore  y.  Whialer,  8  Watts,  494. 
He  has  not,  by  virtue  of  his  power,  either  the  actual  or  legal 
possession  of  the  premises.  That  is  in  the  heirs.  He  surely  is 
clothed  with  no  greater  power  than  a  sheriff,  who  is  the  officer 
of  the  law;  and  it  will  scarcely  be  pretended  that  the  sheriff  in 
such  a  case  can  sustain  the  suit.  But,  however  this  may  be,  and 
without  attempting  to  define  the  extent,  either  of  the  power  of 
the  sheriff  or  of  the  administrator,  we  are  of  opinion  that  the 
remedy  was  vested  in  the  purchaser;  and,  consequently,  he  must 
seek  redress  for  the  wrong  done  in  taking  and  carrying  away  the 
apparatus  pertaining  to  the  distillery. 

Although  not  perhaps  very  material,  yet  we  would  wisL  to 
•orrect  an  idea  thrown  out  by  the  court,  which,  if  left  without 
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notice,  might  lead  to  error.  I  allude  to  that  part  of  the  charge 
where  the  court  say:  **  Owing  to  an  exception  having  been  filed 
to  the  confirmation  of  the  sale  by  the  administrator,  at  the  Feb- 
ruary term,  he  (the  administrator)  was  not  able  to  make  a  deed 
on  the  first  of  April,  1846,  so  that  the  purchaser  was  not  bound 
to  comply  on  his  part,  if  he  had  seen  proper  to  refuse."  This 
has  never  been  held  to  be  law  as  to  sheriff's  sales,  nor  do  we 
conceive  this  rule  ought  to  be  applied  to  sales  by  an  adminis- 
trator. Time  is  not  of  the  essence  of  the  contract,  and  the 
principle  applied  to  all  judicial  sales,  as  has  been  repeatedly 
ruled,  is  catfecU  emptor.  The  purchaser  knows  that  the  sale  is 
open  to  exception  by  creditors.  Establish  the  principle  ruled 
by  the  court,  and  it  will  be  an  easy  matter  for  a  purchaser  to 
escape  from  an  imprudent  bargain  by  collusion  with  a  creditori 
inducing  him  to  file  exceptions  so  as  to  delay  the  confirmation 
of  the  sale. 

But  stress  is  laid  on  the  evidence,  which,  if  believed,  proves  that 
Mann  told  Bobb,  he  would  pay  no  more  money,  unless  Bobb 
would  make  good  to  him  the  utensils  in  the  distillery,  and  that 
Bobb  replied,  **  If  you  will  let  me  have  one  hundred  dollars,  I  will 
have  the  utensils  brought  back,  or  make  you  compensation  for 
them ;"  that  relying  on  the  promise  of  Bobb,  one  hundred  dollars 
were  paid  by  Mann  to  him,  and  on  the  third  or  fourth  of  April 
he  took  possession  of  the  farm.  But,  if  we  are  right  in  the 
view  we  have  taken,  the  objection  to  this  part  of  the  charge  is 
conclusive.  The  promise,  if  made,  can  not  bind  the  estate,  but 
the  administrator  himself;  nor  him,  if  the  promise  is  without 
consideration.  The  payment  of  the  money  was  no  considera- 
tion, because  he  merely  did  what  he  was  bound  to  do  by  his 
contract.  He  in  truth  was  guilty  of  a  wrong,  by  refusing  to 
pay  according  to  his  contract.  This  can  not  furnish  a  founda- 
tion for  a  promise,  for  it  would  enable  the  defendant  to  obtain 
an  advantage  by  a  refusal  to  perform  his  agreement.  There  are 
other  points  which  have  been  argued  by  counsel,  which  it  is  un- 
necessary to  notice  because  it  is  believed  that  the  views  of  the 
case  taken  embrace  the  whole  case,  and  there  can  be  but  little 
difficulty  on  another  trial. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Ck)NFi&]CATioir  OF  Pbobatx  Salb,  necessity  and  effect  of,  and  pnnfaas- 
er's  rights  before  confirmation:  See  Eea  ▼.  McEaehron,  28  Am.  Deo.  471 1 
KlingeMmUh  v.  Bean^  27  Id.  828;  Tayhr  v.  Choper,  34  Id.  737.  and  the  notes 
thereto.  As  to  the  necessity  of  confirmation  of  judical  sales  generally,  and 
the  purchaser's  title  before  confirmation,  see  Tocky  ▼.  Oridleif,  41  Id.  OS28| 
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Wagner  v.  Cohen,  46  Id.  660,  and  caaei  cited  in  the  notes  thereto.  The 
doctrine  of  the  prindpel  case,  that  a  pnrchaser  at  an  administrator'a  sale  ia 
deemed*  in  equity,  to  be  the  owner  from  the  time  of  sale,  is  doabted  bj 
Strong,  J.,  in  J)emmy*s  Appeal,  43  Pa.  St.  169,  where  he  eaya  that  the 
remarka  of  Rogers,  J.,  on  that  point  *'8eem  to  be  ontdde  ot  the  case." 

BioBiB  or  PuBCHASis  AT  ExicuTioN  Salb  befobs  Conyxtancb:  See 
Hailey  ▼.  OUttam,  41  Am.  Dec  2G2;  OviaU  t.  Broum,  45  Id.  539. 

TiTLi  or  PuBOHASiB  OF  Lavd  Gensrallt  bxfobb  Cohtxtancb:  See 
Hampmm  v.  BdeUn,  3  Am.  Dec  530;  Jackson  ▼.  Mone,  8  Id.  90diBolme$Y. 
Behofidd,  29  Id.  364;  PiUe  y.  Bvliard,  46  Id.  405;  Ivte  ▼.  Oreee,  41  Id.  401) 
Chapman  v.  GlaaseU,  48  Id.  41;  Rndoer  v.  AheU,  Id.  406;  Doe  v.  Haelam,  60 
Id.  154,  and  notes.  In  /Setter,  Jamee  A  Co.*s  Appeal,  26  Pa.  St.  180,  the  prin* 
eipal  case  is  cited  to  the  point  that  a  vendee  of  land  is  regarded  in  eqnity  as 
the  owner  after  the  agreement  of  sale  and  part  payment,  and  that  any  ii^ 
crease  in  value  is  his  gain  and  any  decrease  his  loss. 

That  an  Administbatob's  Salb  is  Rbgabdxd  ab  a  Judicial  sale  is  a 
point  to  which  the  principal  case  is  cited  in  HeUleck  v.  Ouy,  0  Oal.  196. 

RuLB  or  Caveat  Emptor  Appubs  to  Exbcution  Sales:  Datdeff  v.  Beetar^ 
00  Am.  Dec  242,  and  cases  cited  in  the  note  thereto. 

TiMB  IS  or  BasBNCB  or  Cobtbaot,  whbn:  See  dbnet  t.  BoMne,  50  Anu 
Dec  093,  and  note    See  also  the  note  to  Johneon  v.  Evane,  Id.  676-679. 
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ril  PBn»n.TAXLk  State,  864.] 
PfeOXlBB  BT  BaNKBUPT  APTEB  DiSCHABOE  TO  PAT  DiBOHABOBD  DbBT  *'aB 

soon  as  he  got  able,"  and  to  pay  "  all  his  honest  debts  as  fast  as  he  oonldy" 
except  certain  ones  in  the  city,  will  not  revive  such  debt. 

Absumpbit.  The  debt  saed  for  had  been  discharged  by  pro* 
oeedings  under  the  banlornpt  act,  but  the  plaintiff  relied  ui>on  a 
promise  made  after  the  discharge  to  revive  it.  The  promise  is 
Btated  in  the  opinion.  The  court  below  being  requested  to 
charge  the  jury  that  the  plaintiff  could  not  recover  by  reason  of 
the  promise  without  proof  that  the  defendant  had  afterwards 
acquired  sufficient  property  to  pay  all  his  debts,  the  court 
charged  that  if  the  jury  believed  that  the  promise  was  made  as 
Btated,  and  that  then  and  afterwards  the  defendant  was  able  to 
pay  this  debt,  the  plaintiff  should  have  a  yerdict.  Verdict  and 
judgment  for  the  plaintiff,  and  the  defendant  brought  error. 

Jordan  and  Hegins,  for  the  plaintiff  in  error. 

MUer^cfmJtra. 

By  Comer.  That  the  plaintiff  in  error  came  as  near  to  fix 
himself  by  a  promise  to  pay  as  he  could  without  doing  so,  is 
extremely  dear;  but  he  seems  to  have  studiously  kept  himself 
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on  the  win^  side  of  the  law.  To  an  inqmiy  whether  he  would 
pay  this  debt,  he  replied  that  **  he  was  going  to  pay  it  as  soon 
as  he  got  able/'  and  that  he  was  going  to  pay  all  his  honest 
debts,  except  some  in  the  ci^. 

ThiSy  though  expressive  of  an  intention,  did  not  constitate  an 
engagement,  which  is  necessary  to  give  legal  effect  to  a  moral 
obligation;  it  is  not  enough  that  there  was  a  recognition  of  the 
debt,  which,  in  McKvfdey  t.  (fKesxm^  5  Pa.  St.  369  (where, 
howeyer,  there  was  an  absolute  promise),  was  perhaps  too 
broadly  said,  in  reference  to  a  bankrupt,  to  be  eyidence  of  a 
promise  to  pay.  The  effect  of  such  evidence  has  been  carried 
very  far  to  avoid  the  statute  of  limitations;  much  further  than 
it  ought  to  be  in  order  to  avoid  a  bankrupt's  discharge,  which 
would  otherwise  be  a  dead  letter.  The  bankrupt  in  this  case 
expressed  the  same  intention  to  pay  all  his  honest  debts,  except 
those  in  the  city,  and  he  certainly  did  not  mean  to  waive  the 
benefit  of  his  discharge  as  to  all  the  rest.  If  the  foundation  of 
the  action  fails,  it  is  unnecessaiy  to  consider  the  other  excep- 
tions. 

Judgment  reversed. 

Pbomibs  to  Pat  Debt  DisoHABaxD  bt  BANnnnoT,  rafficiency  of:  Sm 
Mtrriam  v.  Bayley,  48  Am.  Deo.  591,  aad  oaset  collected  in  the  note  thereto. 
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[11  PSMnTLTJLHIA  BSAXB*  881.] 

Bvmjmcs  or  Ownebsbip  in  Replevin,  bxino  a  Dispuibd  Fact,  ib  job 
JmtT,  and  the  oourt  can  not  instruct  them  that  the  evidence  ihowa  title 
in  one  of  the  parties. 

Mbasurb  or  Damages  in  Replevin,  where  the  defendant  retains  the  prop- 
erty, IB  ordinarily  its  value  with  damages  for  the  detention,  which  is 
usually  interest  on  the  value  from  the  taking. 

ExBKPLABY  Damages  abb  Allowable  in  Replevin  where  drcnmstances 
of  aggravation  and  outrage  attend  the  taking  or  detention. 

BxFLEViN  for  a  boat.  One  question  in  the  case  was  as  to  the 
ovTnership,  upon  which  there  was  an  exception  to  the  ruling  of 
the  court  leaving  the  matter  to  the  juiy.  Another  exception 
was  to  an  instruction  that  the  juiy,  in  assessing  the  damages, 
might  take  into  consideration  any  circumstances  of  aggravation 
appearing  in  the  case.  Verdict  for  the  plaintiff  for  the  value  of 
the  property  and  for  five  hundred  dollars  damages,  and  ]udg< 
ment  thereon.     The  defendant  brought  error. 
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Darraghf  aUomey  general,  for  the  plaintiff  in  enor. 
Shinn  and  WiUiams,  contra. 

By  Court,  BooiBaB,  J.  Two  enors  are  assigned^  one  of  which 
only  it  will  be  neoessaiy  particularly  to  notice,  as  the  first  is 
clearly  untenable.  It  would  haye  been  an  unwarrantable  inter- 
ference with  the  proTince  of  a  juiy,  for  the  court  to  haye  in- 
structed th^n,  as  a  matter  of  law,  that  the  testimony  given 
showed  such  a  sale  and  deliyery  of  the  boat  as  vested  the  right 
in  the  owner  of  the  steamboat  Arrow.  The  evidence  of  owner- 
ship was  a  disputed  fact,  which  was  left  properly  to  the  decision 
of  the  jury.  The  only  possible  difficulty  there  can  be  in  the 
case,  is  in  the  second  error,  in  directing  the  jury  to  find  the  value 
of  the  properly  at  the  time  of  the  taking,  and  also  damages  for 
the  taking,  according  to  the  ordinary  rule  in  trespass,  taking 
into  consideration  any  circumstances  of  aggravation  that  appear 
in  the  case.  Of  the  charge  in  this  respect,  the  plaintiff  in  error 
complains.  He  alleges  that  under  the  charge  the  jury  gave  ex- 
emplary damages,  taking  into  consideration  the  personal  violence 
of  Captain  McDonald  to  Captain  Jones,  an  agent  of  the  plaint- 
iff; and  also  the  defamatory  words  proved  to  have  been  used  on 
that  occasion.  If  the  jury  so  far  misunderstood  the  direction 
(which  I  can  not  well  suppose),  as  to  allow  such  considerations 
to  swell  the  amount  of  damages,  it  is  an  injury  which  we  can 
not  redress.  The  defendant  can  only  be  relieved  on  a  motion 
for  a  new  trial.  The  jury  were  instructed,  as  in  trespass,  to  take 
into  consideration  circumstances  of  aggravation  which  appeared 
in  the  case;  that  is  to  say,  such  outrages  as  attended  the  taking 
and  detention  of  the  proper^.  With  this  explanation,  was  the 
court  right  in  the  rule  given  to  the  jury  for  estimating  the  dam- 
ages? 

In  an  action  of  replevin,  where  the  defendant  retains  the 
property,  the  measure  of  damages  is  ordinarily  the  value  of  the 
property,  and  damages  for  the  detention,  which  is  usually  the 
interest  on  the  value  from  the  time  of  taking:  Wilkinson  on  Be- 
plevin,  6  L.  L.  31;  Emack  v.  Weaver,  1  Yeates,  478;  EasUm  v. 
Worthington,  6  Serg.  &  B.  130;  liter  v.  Edwards,  4  Watts,  63; 
Mwyre  v.  Shenk,  3  Pa.  St.  20  [46  Am.  Dec.  618]. 

But  though  this  is  the  general,  yet  it  is  not  the  universal 
rule,  for  circumstances  may  attend  the  taking  and  detention 
which  will,  justify  the  jury  in  giving  exemplary  damages.  The 
exceptions  are  as  well  settied  as  the  rule  itself.  Thus,  when 
the  taking  or  detention,  or  both,  are  attended  with  oircum* 
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stances  of  aggxavatioziy  the  party  is  entitled  in  some  form,  as 
is  conceded,  to  more  than  compensatory  damages,  and  why 
should  he  not  haye  his  full  measure  of  redress  in  the  action  of 
replevin  without  compelling  him  to  resort  to  an  action  to  re- 
possess himself  of  his  goods,  unlawfully  taken,  and  to  another 
for  his  damages  ?  Multiplicity  of  actions  is  always  avoided  if 
possible.  In  molding  the  action  of  replevin  the  court  have  en- 
deavored to  give  the  remedy  such  a  shape  as  to  afford  the  in- 
jured party  essential  redress.  For  this  reason,  they  have  not 
confined  the  remedy  to  compensatory  damages,  but  have,  under 
peculiar  circumstances  of  outrage  and  wrong,  extended  them 
far  beyond  these  limits.  And  this  is  plain  on  authority.  Thus 
in  Dennis  v.  Barber^  6  Serg.  &  B.  426,  the  court  say,  the  value 
of  the  property  is  usually  the  measure  of  damages,  although  the 
jury  are  justifiable  in  going  further  wherever  there  has  been  an 
outrage  in  the  taking,  or  vexation  and  oppression  in  the  deten- 
tion. In  Taylor  v.  Morgan^  8  Watts,  883,  the  court  say,  in 
Pennsylvania,  in  trover,  the  value  of  the  property  is  usually  the 
measure  of  damages,  although  the  jury  are  justifiable  in  going 
further,  where  there  has  been  an  outrage  in  the  taking,  or  vexa- 
tion and  oppression  in  the  detention.  Where  there  is  more 
than  ordinary  wrong,  either  in  the  taking  or  detention,  justice 
seems  to  require  something  in  addition  as  a  compensation  to 
the  injured  party,  and  a  punishment  to  the  vrrong-doer.  And 
in  Earger  v.  McMains,  4  Id.  420,  as  to  damages,  say  the  court, 
though  the  value  of  the  properly  is  the  ordinary  measure,  it  has 
been  long  setUed,  that,  imder  circumstances,  the  jury  may  go 
beyond  it. 

The  cases  cited,  it  is  true,  are  in  trover,  but  trover  and  re- 
plevin are  strictly  analogous.  The  reasons  which  serve  for  one 
apply  with  equal  force  to  the  other.  There  is  no  room  for  any 
distinction  between  the  actions.  Why  confine  the  damages  to 
the  value  of  the  property  taken  and  the  interest,  where  the  con- 
duct of  the  defendant  is  attended  with  wanton  outrage,  oppres- 
sion, and  wrong?  Why  comi>el  him  to  resort  to  an  action  of 
trespass  for  redress,  rather  than  replevin,  where,  in  the  latter 
action,  in  addition  to  the  punishment  of  the  wrong-doer,  the 
rightful  owner  regains  his  goods,  or  obtains  security  from  the 
defendant  ?  But  we  are  not  without  authority  leaning  directiy 
to  the  point.  Where  a  writ  of  replevin  is  sued  out  fraudulentiy, 
and  without  color  of  right,  the  jury  will  be  warranted  in  giving 
even  exemplary  damages,  in  the  same  manner  they  might  do  for 
A  wanton  and  malicious  trespass:  Briesee  v.  MaybeCt  21  Wend. 
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la.  And  80  in  McCabe  t.  Morehead^  1  Watts  &  S.  513,  an 
action  of  replevin,  the  same  principle  is  ruled.  In  Cable  v. 
Dakin^  20  Wend.  172,  which  was  also  an  action  of  replevin,  the 
court  say:  It  was  a  most  vexatious  and  unwarrantable  proceed- 
ing; the  jury  would  be  well  warranted  in  giving  heavy  damages. 
They  might  allow  smart-money.  Although  the  damages  in  that 
case  were  excessive  (as  perhaps  they  may  have  been  here),  yet 
the  court  refused  to  set  aside  the  inquisition  of  damages,  be- 
cause the  proceeding  on  the  part  of  the  plaintiff  was  vexatious 
and  oppressive.  And  in  Hopkins  v.  Hopkins,  10  Johns.  378, 
Kent,  C.  J.,  says:  ''The  action  of  replevin  is  grounded  on  a 
tortious  taking,  and  it  sounds  in  damages,  like  an  action  of  tres- 
pass, to  which  it  is  extremely  analogous,  if  the  sheriff  has  al- 
ready made  a  return,  and  if  the  plaintiff  goes  only  for  the  cap- 
tion.^' On  a  review  of  the  authorities,  we  have  come  to  the 
conclusion  that  it  is  settled  on  reason  and  authority,  that  al- 
though the  ordinary  rule  is  to  give  damages  for  the  value  of  the 
goods  taken,  with  interest  on  the  value,  yet  the  jury  may,  under 
peculiar  circumstances,  go  beyond  it  by  giving  exemplaiy  dam- 
ages, as  in  case  of  an  action  of  trespass. 
Judgment  affirmed. 

MlASUBB  07  Damaoks  IS  Rbplbvin,  Genkballt:  See  Moore  v.  Shenk,  45 
Am.  Dec.  618;  Jenninga  y.  Johiuon,  49  Id.  451,  and  caaes  cited  in  the  notet 
thereto. 

EzsMPLAiiT  Dauaobs  IN  Rbflevht:  See  the  note  to  Aloore  v.  Sheni,  45 
Am.  Dec  621.  See  alao  Doney  v.  Oasaatoay,  3  Id.  657.  That  exemplary 
damages  are  recoverable  in  replevin,  where  the  taking  or  detention  ia  accom- 
panied by  circnmstancea  of  wrong  and  outrage,  is  held,  following  the  principal 
ease,  in  Schofidd  v.  Ferrers,  46  Pa.  8t  439;  and  Herdie  v.  Young,  55  Id.  177; 
and  it  is  cited  to  the  same  point  in  discussing  the  subject  of  the  allowance  of 
exemplary  damages  in  trover,  in  For'<yih  v.  WeUs,  41  Id.  295. 

EXXMFLABT  DAMAGES  GENERALLY,  ALLOWANCE  OF:  See  Auttiu  V.   WiUon, 

60  Am.  Deo.  766,  and  note  discussing  this  subject,  and  referring  to  priof 
oases  and  notes  in  this  series. 
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SoiBB  Facias  to  Revive  Dormant  Judgment  is  Mere  Contiwatiof  of  the 

former  action. 
Revival  or  Judgment  bt  8cibe  Facias  Continues  its  ViTAiiTr,  with  Lm 

and  other  incidents,  from  the  time  of  its  rendition. 
KzBOUTiON  ON  Judgment  Revived  bt  Scire  Facias  should  be  on  the  orlg^ 

nal  judgment. 
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LOBN  QV  JUDOmHT  AOADraT  DlOBDXBT  18  XOT  lOMXTED  tO  MVOQ  yeui  Ul* 

der  the  PenziiylvAilia  act  of  1797,  but  oootinaas  during  the  cxisteDoe  of 

the  debt. 

JUDOMXNT  ON  SoiRS  FaCIAS  RBYiyiNO  JUDOITSNT  IS  CONGLUSITE  aS  tO  tho 

ezisteiioe  of  the  debt,  as  respects  innocent  purchasers,  though  the  origi* 
nal  judgment  was  in  fact  satisfied,  and  the  judgment  reviTing  it  waa con- 
fessed by  an  attorney  without  authority. 
Losnro  Tabtt  atteb  Onx  Riooybbt  nr  Enanaav  SrAjronro  bt  amd 
Allowing  Imfbovbments  upon  the  premiMs  by  a  bojia  JUU  purchaser, 
upon  the  faith  of  the  recovery,  is  estopped  from  afterwards  reooyering 
the  Lmd  and  improTements,  on  the  ground  of  a  mistske  of  himself  and 
his  counsel  in  not  presenting  all  the  legal  aspects  of  his  case  on  the  for* 
mer  triaL 

Ejectment  to  recoTer  the  same  land  sued  for  in  Ibtterman  r. 
Murphy,  28  Am.  Dec.  729,  the  plaintiffs  relying  upon  the  same 
title,  the  land  having  been  reconveyed  to  them  by  the  plaintiffii 
in  that  action  after  the  decision  therein.  The  facts  appear  from 
the  opinion  in  connection  with  the  statement  of  the  case  in  Fet" 
terman  v.  Murphy.  The  court  below  held  that  no  title  passed 
by  the  sheriff's  sale  under  which  the  defendant  claimed,  and  re* 
jected,  as  irrelevant,  evidence  offered  by  the  defendant  as  to  im« 
provements  made  by  him.  Verdict  and  judgment  for  the  plaint- 
iffs, and  the  defendant  brought  error. 


WashingUm^  and  Darragh,  attorney  general,  for  the  plainti£b  in 
error. 

Shaler  and  Woods,  contra. 

By  Court,  Booebs,  J.  The  title,  which  is  now  the  subject  of 
controversy,  has  been  already  tried  and  adjudicated  on  writ  of 
error  to  the  supreme  court,  and  this  is  an  action  of  ejectment  bj 
the  unsuccessful  party,  with  the  avowed  object  of  reversing  the 
judgment  then  rendered.  The  judge  of  the  district  court  says: 
*'  This  veiy  title  was  in  the  supreme  court  several  years  ago,  in 
the  case  of  Fetierman  v.  Murphy,  4  Watts,  424  [28  Am.  Dec.  729], 
and  was  then  decided  to  be  good  on  the  points  then  raised. 
And  it  would  seem  the  facts  before  the  court  were  substantially 
the  same  as  now."  The  district  court,  after  full  consideration, 
no  doubt,  have  come  to  the  conclusion,  and  have  so  ruled,  that 
this  court  was  in  error,  or,  in  other  words,  they  have  undertaken 
to  decide  that  the  title  which  the  superior  tribunal  pronounced 
good  is  bad,  and  the  title  they  adjudged  bad  is  good.  Without 
af&rming  or  denying  the  propriety  of  the  course  which  the  court 
have  thought  proper  to  pursue,  yet  I  may  be  permitted  to  ob- 
serve, that  it  will  hardly  admit  of  doubt  that  a  similar  oouxae 
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ought  not  to  be  adopted  bj  a  Bubordinate  oourt,  except  in  a  caae 
free  from  eyezy  doubt  or  difScuIiy.  Whether  this  is  a  case  of 
that  description,  it  will  be  my  duty  to  inquire. 

The  learned  judge,  if  I  understand  him,  rests  his  opinion  on 
two  points:  1.  That  the  present  question  was  not  raised  in  the 
former  action;  and,  2.  That  if  it  had  been  merely  suggested,  the 
result  would  necessarily  have  been  different.  That  the  question, 
as  he  says,  then  decided  by  the  court  below,  argued  by  the 
counsel  in  the  supreme  court,  and  decided  by  that  court,  was  as 
to  the  effect  of  the  act  of  the  fourth  of  April,  1798,  upon  the 
continuance  of  the  lien.  It  seems  to  have  been  taken  for 
granted,  as  he  thinks,  that  the  reversal  of  the  judgment  having 
disproved  the  record  of  satisfaction,  of  consequence  proved  the 
continuance  of  the  lien.  In  the  confident  language  of  the 
judge,  this  is  a  mistake  which  is  readily  made,  though  as  readily 
seen  when  suggested.  This  is  the  error  into  which  the  court 
fell  in  ruling  the  case  of  Fetterman  v.  Mwrphy.  This  is  the 
blunder  which  he  now  proposes  to  correct.  Whether  this  be  an 
error  of  the  judge  himself,  or  of  this  court,  it  is  my  duly  most 
respectfully  to  examine. 

In  considering  this  case,  I  am  perfectly  willing  to  concede 
that  the  present  question  was  not  raised  in  the  former  action. 
After  a  careful  examination  of  the  case  of  Felierman  v.  Murphy ^ 
with  this  view,  I  can  not  perceive  the  slightest  reference  to  the 
point  ruled  by  the  court  below;  but  whether  the  plaintiffs  will 
gain  anything  by  the  concession,  remains  to  be  seen  in  another 
branch  of  this  case.  Although  so  plain  that  it  need  only  be 
suggested  to  be  readily  perceived,  yet,  from  some  cause  which 
it  is  difficult  to  explain,  it  escaped  the  attention  of  the  president 
of  the  court  of  common  pleas,  before  whom  the  trial  was  had, 
now  the  counsel  for  the  defendant  in  error,  and  plaintiff  below. 
It  was  not  observed  by  the  chief  justice,  nor  by  Justice  Huston, 
both  of  whom  delivered  opinions  in  the  case,  nor  by  any  one 
member  of  the  court;  and  what  is  of  more  consequence  still,  as 
will  hereafter  appear,  it  was  entirely  overlooked,  either  through 
negligence,  ignorance,  or  design,  by  the  plaintiffs  in  the  suit  and 
their  counsel,  all  of  whom  were  among  the  most  distinguished 
members  of  the  bar.  If  the  point  is  so  plain  as  to  be  readily 
seen  when  suggested,  then  it  must  be  confessed  this  is  a  case  of 
such  legal  and  judicial  blindness  as  seldom  occurs.  The  remark- 
able silence  of  the  distinguished  men  taking  part  in  it,  can  only 
be  accounted  for  on  the  supposition  that  it  was  seen,  and  rejected 
as  altogether  untenable:  for,  if  made,  as  I  will  presentiy  en- 
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deaTor,  at  least,  to  demonstiatey  it  would  have  produced  no 
change  in  the  judgment  of  the  court.  With  these  preliminary 
remarks,  let  us  now  examine  the  opinion  itself.  I  begin  by  ob- 
servingy^with  all  due  respect,  that,  in  my  judgment,  a  funda- 
mental error  pervades  the  opinion  of  the  Tery  able  and  learned 
judge  who  tried  this  cause.  The  error  is  this — and  it  is  the  key 
to  the  whole  case— he  assumes  that  the  judgment  on  the  sci.  fa. 
has  no  effect  antecedent  to  its  own  existence;  in  other  and  more 
intelligible  words,  he  denies  that  it  relates  back  for  every  pur- 
pose to  the  original  judgment. 

That  I  may  not  be  charged  with  injustice  to  the  judge,  I  quote 
his  own  language.  It  was  this:  **  Since  its  renewal  the  exist- 
ence of  the  debt  can  not,  perhaps,  be  denied;  but  the  record 
could  not  have  an  effect  antecedent  to  its  own  existence.''  From 
this  mistaken  principle  he  draws  the  following  conclusion: 
**  The  renewal  gave  it  new  life,  but  did  not  restore  vitality  to 
these  eighteen  years  of  death  [speaking  of  the  time  which 
ehipsed  from  the  rendition  of  the  original  judgment  until  its 
renewal  by  9ci.fa.]  During  all  that  time  [he  proceeds]  it  was 
a  common  debt,  or  debt  not  secured  by  judgment;  and  its  lien 
against  the  estate  of  the  deceased,  in  the  hands  of  his  heirs,  is 
governed  by  the  act  of  the  fourth  of  Apnl,  1797.  The  defend- 
ant died  in  1814,  and,  the  debt  not  being  then  '  secured  by 
judgment,'  ceased  to  be  a  lien  in  seven  years  thereafter.  After 
these  seven  years  the  administrator  ceased  to  represent  the 
heirs,  as  to  all  debts  not  then  secured  by  judgment,  and  a 
revival  against  the  administrator  could  not  affect  the  heirs. 
After  such  a  renewal^  the  heirs  would  stand  very  much  in  the 
same  position  as  the  alienee  of  a  mortgagor  where  judgment  is 
obtained  without  notice  to  the  alienee.*' 

These  are  the  principles  on  which  the  opinion  is  based,  and, 
granting  the  premises  assumed,  I  agree  that  the  conclusion  at 
which  he  arrives  is  inevitable.  But,  unluckily  for  the  argument, 
nothing  can  be  more  erroneous  than  the  assumed  principle  on 
which  the  case  turns.  So  far  from  the  court  being  correct  in 
this  important  particular,  it  unfortunately  happens  that  it  is  a 
common,  plain,  and  familiar  principle  that  a  scire  facias^  to 
revive  a  judgment  post  annum  et  diem,  is  but  a  continuation  of 
the  original  action,  and  the  execution  thereon  is  an  execution  on 
the  former  judgment. 

The  judgment  on  the  scire  facias  is  not,  as  the  court  errone- 
ously supposes,  a  new  judgment  giving  vita^lity  only  from  that 
time,  but  it  is  the  revival  of  the  original  judgment,  giving  or 
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father  continniiig  the  vitality  of  the  original  judgment,  with  all 
its  incidents,  from  the  time  of  its  rendition.  This  is  clear  on 
authority.  Thus  in  Bonvier's  Law  Diet.  880,  he  says,  citing  Wrighi 
T.  NuU,  1  T.  B.  888,  and  UnderhiU  t.  Devereux,  2  Saund.  72, 
that  a  sdre/acias  is  a  judicial  writ,  founded  on  some  record,  and 
requiring  defendant  to  show  cause  why  the  plaintiff  shall  not 
have  the  advantage  of  such  record.  When  brought  to  revive  a 
judgment  after  a  year  and  a  day,  it  is  but  the  continuation  of 
the  original  action.  Thus,  in  Wolf  v.  Pounsford,  4  Ohio,  897,  and 
BlackweU  v.  Stale^  8  Ark.  820,  it  is  ruled  that  a  Bcirefadaa  to 
renew  a  judgment  is  only  a  continuation  of  the  former  suit,  and 
not  an  original  proceeding.  It  would  be  easy  to  multiply  author- 
ities, if  a  fact  so  plain  and  familiar  needed  their  aid.  In  England 
the  judgment  on  the  scire/aciaa  is,  that  the  original  judgment 
be  revived.  Here  the  amount  of  the  debt  is  ascertained,  and 
judgment  given  for  the  sum  due;  and  this  unfortunate  departure 
from  precedents  has  given  rise  to  the  erroneous  notion  in  the 
minds  of  some  members  of  the  profession  that  the  judgment  on 
the  scire  facias  is  a  new  and  distinct  judgment,  and  not,  as  it 
really  is,  nothing  more  than  the  revival  of  the  original  judgment, 
the  sum  being  ascertained  for  which  execution  may  issue.  If 
we  pay  any  regard  to  precedent,  the  execution  ought  always  to 
be  issued  on  the  original  judgment,  and  not,  as  is  sometimes 
ignorantly  done,  on  the  judgment  on  the  scire  facias;  an  irregu- 
larity which  ought  never  to  have  been  tolerated  by  the  courts. 
But  notwithstanding  this  deviation  from  the  usual  practice,  it 
has  never  yet  been  imagined  that  the  law  was  fundamentally 
changed. 

In  Pennsylvania  it  never  has,  to  my  knowledge,  been  doubted 
before,  that  a  scire  fads  post  annum  et  diem  is  a  continuation  of 
the  original  action,  and  that  judgment  on  the  scire  facias  revives 
the  original  judgment,  with  all  its  incidents,  whether  of  lien  or 
otherwise.  This,  then,  being  the  acknowledged  law,  how  does 
this  case  stand?  The  eighth  of  April,  1808,  judgment  was  con- 
fessed by  William  Nixon  to  David  Wilson.  To  the  April  term, 
1827,  a  scire  facias  was  issued  to  revive  the  judgment,  which 
was  served  on  the  administrator  of  Nixon,  the  deceased;  judg- 
ment confessed,  and  the  amount  due  liquidated.  To  the  April 
term,  1827,  a  fi,  fa,  was  issued,  the  lot  in  dispute  levied  on,  in- 
quisition had,  and  property  condemned.  To  the  August  term, 
1827,  a  vend.  ex.  was  issued,  sale  regularly  made,  and  deed  by 
the  sheriff  duly  acknowledged  to  Samuel  Kingston.  Kingston 
conveys,  for  the  consideration  of  seven  hundred  dollars,  to 
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Murphy,  who  afterwards  conyeyB  the  same  prexniseB  to  Irwiii» 
the  party  defendant,  for  the  consideration  of  fiye  thoofiaiid  one 
hundred  dollars.  The  latter  oonTejance,  be  it  remarked,  was 
after  the  deoision  of  this  court  in  FeUerman  t.  Murphy,  The 
defendants  offered  to  prove,  and  this  we  must  take  to  be  true» 
and  part  of  the  case,  that  in  the  year  1844,  nine  years  after  the 
judgment  in  FeUerman  t.  Murphy,  James  B.  Irwin  erected  two 
three-story  brick  houses  on  the  lot,  at  the  cost  and  value  of 
about  four  thousand  dollars,  and  the  plaintiffs  in  the  former 
suit,  Fetterman  and  Metcalf ,  their  heirs,  and  the  heirs  of  Nixon, 
the  now  plaintiffs,  resided  in  and  about  the  city  of  Pittsburgh^ 
continually  since  the  purchase  by  Irwin.  Stripped,  then,  of  the 
mxoneous  assumption  of  the  judge,  this  is  but  the  ordinary  case 
of  a  judgment  against  an  intestate  in  his  life-time,  revived  by 
9cvre  facias,  and  confession  of  judgment  by  his  administrator, 
relating  back,  as  has  been  shown,  to  the  original  judgment, 
property  sold  by  virtue  of  that  judgment  by  the  sheriff,  for  pay* 
ment  of  the  debt  ascertained  to  be  due.  It  being  a  judgment 
rendered  in  the  life-time  of  the  intestate,  renewed  by  due  course 
oi  law,  it  is  a  judgment  with  all  its  incidents. 

It  is  not,  as  the  court  suppose,  a  mere  revival  of  the  debt, 
l>ut  of  a  judgment  with  the  incident,  which  necessarily  attends 
it,  of  a  lien  on  all  the  real  estate  of  the  intestate.  The  case 
being  under  the  act  of  1797,  the  lien  of  the  judgment  continues 
"during  the  existence  of  the  debt,  and  does  not,  as  in  the  case  of 
a  simple  contract,  or  bond,  or  debts  of  the  same  class,  expire  at 
the  end  of  seven  years.  The  act  says  no  debts  of  a  decedent, 
except  they  be  secured  by  mortgage  or  judgment,  shall  remain  a 
lien  on  the  real  estate  of  such  decedent  longer  than  seven  years 
(now  five  years)  after  the  decease  of  such  debtor,  unless  an  action 
be  commenced  and  duly  prosecuted,  etc.  There  is,  then,  no 
statute  of  limitations  as  respects  the  lien  of  mortgages,  and  judg- 
ments against  the  real  estate,  such  as  exists  as  to  other  debts,  as 
Tuled  in  Kerper  v.  Hoch,  1  Watts,  14.  Nor  is  it  necessary,  in  an  ac- 
tion on  that  statute  to  enforce  the  payment  of  mortgages  or  judg- 
ments, to  give  notice  to  the  heirs  and  devisees  in  order  to  con- 
tinue the  lien.  The  sci.  fa.  by  the  then  universal  practice,  was 
served  on  the  executors  and  administrators  alone,  as  the  repre- 
sentatives, so  as  far  regards  the  existence  of  the  debt,  of  all  per- 
sons claiming  an  interest  in  the  estate,  whether  as  heirs,  devisees, 
legatees,  distributees,  or  creditors.  Such  was  the  unquestiona- 
ble law  before  the  passage  of  the  act  of  the  twenty-fourth  of 
February,  1834,  which  has  no  bearing  on  this  case.     We  must 
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not  suffer  our  minds  to  be  turned  aside  from  the  true  question^ 
by  the  alleged  fact  that  at  the  time  the  set.  fa.  was  issued  and 
judgment  rendered,  the  debt  was  paid,  and  that  there  was  fraud 
in  procuring  the  sheriff's  sale.  That  the  debt  was  paid  is  a  fact 
we  can  not  judicially  know;  and  that  there  was  fraud  in  the 
principal  actors  in  the  sale,  has  already  been  ruled  not  to  affect. 
Murphy,  who  was  a  purchaser  without  notice.  We  are  bound 
judicially  to  say  the  debt  was  not  paid,  as  the  existence  of  the- 
debt  is  condusirely  established  by  the  judgment  on  the  sci,  fa,, 
so  far  as  the  present  parties  are  concerned.  Any  argument. 
drawn  from  such  a  source  is  a  legal  fallacy,  ^ich  must  be  en- 
tirely disregarded. 

This  principle  would  scarcely  admit  of  question,  had  the  judg-^ 
ment  in  the  sci.  fa.  been  confessed  by  the  administrator,  and 
not  by  an  attorney  without  authority,  whether  by  ignorance,. 
accident,  or  design.  The  parties  injured  would  have  their  rem- 
edy against  him,  but  this  would  not  affect  the  title  of  an  honest 
and  unsuspecting  purchaser.  The  learned  judge  would  seem 
to  haye  lost  sight  of  the  plain  familiar  principle,  which  prevents 
a  party  from  going  behind  a  judgment,  so  as  to  affect  any  i)er- 
son,  except  those  who  are  parties  to  the  fraud.  This  proper 
distinction  is  taken  in  Fetterman  v.  Murphy.  It  is  there  ruled 
that  Murphy,  who  purchased  from  Kingston,  was  a  bona  fide 
purchaser,  having  done  all  he  was  required  to  do  to  protect 
himself.  The  distinction  between  him  and  the  actors  in  the 
frnud,  commends  itself  to  eveiy  mind,  nor  have  the  plaintiffs 
even  attempted  to  impugn  it. 

The  remarks  already  made  dispose  of  the  whole  case,  but  it 
may  not  be  unprofitable  to  consider  it  in  another  aspect.  It 
will  be  remarked  this  is  not  precisely  the  case  of  FeUerman  v. 
Murphy y  another  party  being  added  to  the  record.  Now,  con- 
ceding that  the  plaintiff  has  a  cause  of  action  against  Murphy, 
can  he  recover  against  Irwin,  the  present  owner  and  defendant! 
It  will  be  observed,  some  new  features  are  presented,  for  it  ap-^ 
pears  that  after  the  judgment  of  the  court  of  the  last  resort  on 
this  very  titie,  the  present  defendant,  relying  on  that  judgment, 
purchased  the  property  in  controversy  for  a  large  and  valuable 
consideration;  that  he  proceeded  to  erect  valuable  improvements 
on  the  premises;  that  for  the  space  of  nine  years  the  parties,, 
and  those  under  whom  they  claim,  although  residing  in  the 
same  city,  with  full  notice,  made  no  objection  whatever,  nor 
did  they  indicate  any  intention  hereafter  to  dispute  the  title,  oi 
in  any  manner  to  bring  it  again  into  controversy. 
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On  this  state  of  facts^  the  first  inqtiiiy  which  natarallj  pre- 
sents itself  is,  Whose  fault  was  it  that  the  plaintiffs  failed  in  the 
former  action  of  ejectment?  It  is  plain  ihere  must  have  been 
negligence,  ignorance,  or  something  worse  somewhere;  and  to 
whom  is  the  charge  attributable,  except  it  be  to  the  plaintifiia 
themselves,  or  their  counsel?  Surely  no  blame  can  be  properly 
attached  to  the  defendant,  who  purchased  the  property  at  a  fair 
price,  and  not  until  the  title  had  been  passed  in  review  before 
the  subordinate  and  supreme  courts,  both  of  whom,  by  their 
solemn  judgments,  declared  it  to  be  in  the  person  from  whom 
he  purchased.  It  was  the  business  of  the  plaintiffs  and  their 
counsel,  as  can  not  be  denied,  to  present  their  case  in  all  its 
various  aspects  to  the  court.  If  they  have  failed  to  do  so,  pro- 
ceed from  whatever  cause  it  may,  they  have  no  person  to  blame 
but  themselves.  Can  it  be  permitted  that  they  (after  having 
misled  the. court),  either  through  ignorance,  negligence,  or 
design,  should  now  turn  round  and  throw  all  the  loss  caused 
by  themselves  on  innocent  purchasers?  Are  they  to  be  allowed 
not  only  to  recover  the  property  as  it  stood  when  the  defendant 
purchased,  but  also  to  pocket  the  value  of  the  improvements 
since  made  on  the  premises?  If  this  can  be  done,  it  is  obvious 
that  it  is  a  premium  to  negligence  and  ignorance,  and  may  lead 
to  fraud.  If  there  ever  was  a  case  in  which  it  is  right  to  apply 
the  equitable  rule,  that  where  one  of  two  innocent  persons  must 
suffer,  he  who  causes  the  injury  must  bear  the  loss,  this  is  that 
case.     To  what  will  a  contrary  doctrine  lead? 

For,  let  us  suppose  the  plaintiffs  recover  on  the  new  light  so 
lately  discovered,  take  possession,  make  valuable  improvements, 
afterwards  sell  to  others,  who  also  improve,  and  this  under  the 
eye  of  the  defendant,  who  by  his  silence  acquiesces  in  the  de- 
cision; would  a  court  be  justified,  under  a  pretense  that  the  case 
might  be  reviewed  under  other  aspects,  which  he  had  failed  to 
present,  to  reverse  this  judgment,  turn  them  out  of  possession, 
with  the  loss  of  all  the  money  expended,  either  as  purchase 
money  or  in  payment  of  improvements  made  on  the  premises? 
If  this  be  the  law  of  real  estate,  it  is  even  more  defective  than  I 
supposed  it  to  be.  As  the  law  now  stands,  the  title  to  real 
estate  may  be  in  controversy  for  sixty  years.  The  party  dispos- 
sessed has  twenty-one  years  to  recommence  an  ejectment,  and 
the  title  may  not  be  finally  settled  until  after  three  trials  may 
have  been  had.  In  the  mean  time  neither  party  dares  improve 
the  pioperty,  except  at  the  risk  of  losing  all  he  expends.  It  ia 
the  case  of  all  others,  to  which  equitable  principles  should  heap- 
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plied.  After  the  first  trial,  tbe  parties  stand  in  a  different  posi- 
tion;  and  it  ought  not  to  be  permitted  that  the  losing  pariy  may 
stand  by,  permit  improTements  to  be  made  without  objection, 
and  afterwards  reap  the  benefit  of  his  own  supineness  and  negli- 
gence. If  not  a  legal,  it  is  an  equitable  estoppel,  upon  eyexy 
principle  of  common  sense  and  common  justice.  But  be  this  as 
it  may,  there  is,  in  my  mind,  no  doubt  that  a  party  is  estopped 
6y  the  mistake  of  himself  and  his  counsel,  when  he  fails  to  dis- 
cover the  true  legal  principle  applicable  to  his  case.  It  would 
be  unjust  to  allow  his  mistake,  arise  from  whatever  cause  it 
may,  to  inure  to  his  own  benefit,  or  operate  to  the  injury  of  an 
innocent  bona  fide  purchaser.  It  is  neither  equitable  nor  just, 
that  an  innocent  purchaser  should  be  punished  for  what  the 
court  below  terms  a  misplaced  confidence  in  a  former  decision 
upon  another  question.  The  court  calls  it  another  question; 
but  in  truth  the  question  is  precisely  the  same,  to  wit,  whether 
Murphy  acquired  a  title  by  his  purchase  from  Kingston,  who 
purchased  at  sheriff's  sale.  The  point  now  urged  was  not 
another  question,  but  merely  a  different  view  of  the  same  ques- 
tion. On  both  grounds,  we  are  of  opinion  the  judgment  of  the 
district  court  should  be  reversed,  « 

Judgment  reversed. 

CouLTEB,  J.,  dissented. 

SciBE  Facias  to  Rbvtvb  Judouknt  is  CoKTiNnATiOK  of  original  action: 
Adams  v.  Boe,  25  Am.  Dec.  266.    See  also  Carter  v.  Carriffer^  24  Id.  685. 

Revival  of  Jitdoment  bt  Scibb  Facias,  Effect  of,  to  Continue  Lien: 
See  Coombs  v.  Jordan^  22  Am.  Dec.  236;  Carter  v.  Carriger,  24  Id.  585; 
Mower  v.  Kip,  29  Id.  748.    See  also  Fetterman  v.  Murphy,  28  Id.  729, 

Ldotation  of  Judgment  Ixens:  See  Fetterman  v.  Murphy,  28  Am.  Deoi 
729,  and  note.    See  also  Hinds*  Heirs  v.  Scott,  ante,  506,  and  note. 
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Ill  PBHHnLTAinA  Stats,  489.] 

liqislatubb  can  not  exebcisr  judicial  powebs. 

Statute  Intended  to  Opebate  on  Wills  Already  Ezboutsd  and  Con- 
SUUMATED  by  the  death  of  the  testator,  as  well  as  upon  fatore  wills, 
prescribing  what  shall  be  deemed  a  sufficient  signing  of  a  will,  is,  so  far 
as  it  is  retrospective,  an  exercise  of  judicial  power  and  therefore  nnoon 
stitutional,  and  must  be  construed  exclusively  prospective. 

Statute  Confirming  Wills  DEFEcrnvsLT  Executed  does  not  stand  on  the 
same  ground  as  a  statute  confirming  defective  conveyances,  beoaoBe  the 
devisee  is  a  volunteer. 
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TuTATOR  AvfixiNo  Hasx  TO  HIS  Nami»  Wbitteh  bt  Anotreb  withoat 
hit  direction,  is  not  a  saffioient  signing  of  »  will  under  a  statute  requir- 
ing the  will  to  be  signed  by  the  testator  or  "by  some  person  in  hia 
presence  and  by  his  express  direction." 

Mark  is  not  a  Signature  at  common  law,  or  under  the  Pennsylvania 
stotnte  of  wiUs  of  1833. 

BZTRISS  DlRSOnON  BT  TsaTATOR  TO  THIRD  PiBSOll  TO  SlON  HIS  NaHB  tO 

his  will  is  a  substantive  part  of  the  execution,  under  the  Pennsylvania. 

statute  of  1833,  and  must  be  proved  expressly  or  presumptively  by  the 

oaths  or  attestations  of  two  witnesses. 
AiTBSTATioN  07  WiLL  BT  WiTNEssKs  IS  SuFTioiBNT  Psoor  of  a  compliance 

with  the  statute  where,  from  death,  defect  of  memory,  or  other  cause^ 

the  testimony  of  the  witnesses  can  not  be  had. 
PomivB  TESTDfONT  or  One  Witness  to  Will  with  Attestation  or 

THB  Other,  who  has  forgotten  the  facts,  is  sufficient  prima  fadt  evi» 

denoe  of  a  compliance  with  the  statute. 

EjicTMBirr  for  certain  land  claimed  by  the  defendant  under 
the  will  of  Elizabeth  Greenough,  who  died  in  1840,  ten  days 
after  the  execution  of  the  alleged  will.  The  name  of  the  tes- 
tatrix was  written  by  Lowrie,  one  of  the  witnesses,  who  testified 
that  he  so  signed  it  by  her  express  direction,  and  the  testatrix 
then  affixed  her  mark.  The  testimony  of  this  witness  was  posi- 
tiye  as  to  a  compliance  with  all  the  requisitions  of  the  statute. 
The  other  witness  testified  that  he  could  not  recollect  whether 
the  testatrix  asked  Lowrie  to  write  her  name  or  not.  Verdict 
directed,  ^to  forma^  that  the  will  was  proved  and  valid,  resery« 
ing  the  questions  of  law.  The  presiding  judge  afterwards  de- 
cided that  the  proof  of  execution  was  not  sufficient  under  the 
statute  of  1833,  but  was  under  the  statute  of  1848,  which  ap- 
plied only  to  the  remedy,  and  was  constitutional.  Judgment 
for  the  defendant,  and  the  plaintiff  brought  error. 

Darraghy  aUomey  general,  and  Shaler,  for  the  plaintiff  in 
error. 

Edward  and  Forward,  contra. 

By  Court,  Gibson,  C.  J.  So  far  as  regards  wills  consummated 
by  the  testator's  death — and  this  is  one  of  them — ^the  act  of  1848 
is  founded  on  no  power  known  to  the  constitution,  but  on  th« 
asstunption  of  a  power  appropriated  exclusively  to  the  judiciaiy. 
Every  tyro  or  sciolist  knows  that  it  is  the  province  of  the  legis- 
lature to  enact,  of  the  judiciary  to  expound,  and  of  the  executive 
to  enforce.  These  functions  may,  if  the  people  will  it,  be  per- 
formed by  a  single  organ;  but  the  people  of  Pennsylvania  have 
not  so  willed  it.  They  have  ordained  that  the  judicial  power  of 
the  commonwealth  be  vested  in  a  supreme  court,  in  county 
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coiurts  of  common  pleas,  oyer  and  terminer,  and  quarter  sech 
dons,  in  a  register's  court,  and  an  orphans'  court:  and  in  such 
other  courts  as  the  legislature  may  from  time  to  time  establish. 
But  the  judicial  power  of  the  commonwealth  is  its  whole  judicial 
power;*  and  it  is  so  distributed  that  the  legislature  can  not  exer* 
cise  any  part  of  it.  Under  the  constitution,  therefore,  there  is 
no  mixed  power— partly  legislative  and  partly  judicial — ^such  aa 
was  recognized  in  Bradee  t.  Brovmfidd^  2  Watts  &  S.  280.  Did 
it  exist,  it  could  be  exercised  only  in  concert  or  in  common;  for 
it  would  give  the  judiciary  as  much  right  to  legislate  as  it  would 
give  the  legislature  right  to  adjudicate.  Thus  blended,  I  know 
of  no  constitutional  power,  principle,  or  provision  that  would 
give  to  either  of  them,  as  a  co-ordinate  branch,  an  exclusive 
right  to  the  whole.  What,  then,  did  the  legislature  propose  by 
the  statute  of  1848  ?  This  court  had  ruled  in  Aaay  v.  Hoover ^  6 
Pa.  St.  21  [45  Am.  Dec.  713],  directly,  and  in  Grahai  v.  Barr,  Id. 
441  [47  Am.  Dec.  418],  GtiveU's  Appeal,  8  Watts  &  B.  21  [42  Am. 
Dec.  262]  and  perhaps  Hays  v.  Harden,  6  Fa.  St.  413,  incident-^ 
ally,  that  a  testator's  mark  to  his  name  at  the  foot  of  a  testa- 
mentary paper,  but  without  proof  that  the  name  was  written  by 
his  express  direction,  is  not  the  signature  required  by  the  act  of 
1833;  and  the  legislature  has  declared,  in  order  to  overrule  it, 
that  ''  every  last  will  and  testament  heretofore  made,  or  hereafter 
to  be  made,  except  such  as  may  have  been  finally  adjudicated 
prior  to  the  passage  of  this  act,  to  which  the  testator's  name  ia 
subscribed  by  his  direction,  or  to  which  the  testator  has  mada 
his  mark  or  cross,  shall  be  deemed  and  taken  to  be  valid." 

How  this  mandate  to  the  courts,  to  establish  a  particular  in* 
terpretation  of  a  particular  statute,  can  be  taken  for  anything 
else  than  an  exercise  of  judicial  power  in  settling  a  question  of 
interpretation,  I  know  not.  The  judiciary  had  certainly  recog- 
nized a  legislative  interpretation  of  a  statute  before  it  had  itself 
acted,  and  consequently  before  a  purchaser  could  be  misled  by  ita 
judgment;  but  he  might  have  paid  for  a  title  on  the  unmistakable 
meaning  of  plain  words;  and  for  the  legislature  subsequently 
to  distort  or  pervert  it,  or  to  enact  that  white  meant  black,  or 
that  black  meant  white,  would  in  the  same  degree  be  an  exer- 
cise of  arbitrary  and  unconstitutional  power.  All  ex  post  facto 
laws  are  arbitrary;  and  it  is  to  be  regretted  that  the  constitu- 
tional prohibition  of  them  has  been  restricted  to  laws  for  penal- 
ties and  punishments.  In  a  moral  or  political  aspect,  an  in* 
vasion  of  the  right  of  property  is  as  unjust  as  an  invasion  of  the 
right  of  personal  security.    But  retroactive  legislation  began 
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and  has  been  continned,  because  the  judiciaiyhas  thought  itaelf 
too  weak  to  withstand;  too  weak,  because  it  has  neither  the 
patronage  nor  the  prestige  necessary  to  sustain  it  against  the 
antagonism  of  the  legislature  and  the  bar.  Tet,  had  it  taken 
its  stand  on  the  rampaort  of  the  constitution  at  the  onset»  there 
is  some  little  reason  to  think  it  might  have  held  its  ground.  In* 
stead  of  that,  it  pursued  a  temporizing  course  till  the  mischief 
had  become  intolerable,  and  till  it  was  compelled,  in  Norman  y. 
Heist,  5  Watts.  &  S.  171  [40  Am.  Dec.  493],  and  BoUon  y.  John8, 
6  Pa.  St.  145  [47  Am.  Dec.  404],  to  invalidate  certain  acts  of 
legislation,  or  rather  to  reverse  certain  legislative  decrees.  Con- 
ceding the  right  of  legislative  interpretation  in  the  first  instance^ 
because  it  has  prevailed  too  long  to  be  disputed,  we  can  pro- 
nounce the  act  of  1848  to  be  exclusively  prospective  without  dis- 
turbing tities. 

It  is  destitute  of  retroactive  force,  not  only  because  it  was  an 
act  of  judicial  power,  but  because  it  contravenes  the  declaration 
in  the  ninth  section  of  the  ninth  article  of  the  constitution,  that 
no  person  shall  be  deprived  of  life,  liberty,  or  property,  except 
by  the  judgment  of  his  peers  or  the  law  of  the  land.  Taking 
the  proof  of  execution,  at  this  stage  of  the  argument,  to  be  de- 
fective under  the  act  of  1833,  it  would  follow  that  the  plaintifi 
had  become  the  owner  of  a  third  of  the  property  in  contest,  by 
the  only  assurance  that  any  man  can  have  for  his  property — the 
law.  Tet  the  legislature  attempted  to  divest  it,  by  a  general 
law  it  is  true,  but  one  impinging  on  particular  rights.  Still  it 
is  argued  that  the  act  may  be  sustained  as  a  confirmation  of 
conveyances  by  will,  as  a  confirmation  of  conveyances  by  deed 
was  sustained  in  Underwood  v.  lAUy,  10  Serg.  &  B.  97;  Mer* 
cer  v.  Watson,  1  Watts,  330,  and  other  cases  of  the  class. 
It  was  remarked  in  Menges  v.  Wertman,  1  Fa.  St.  223,  that 
a  party,  who  has  received  a  benefit  from  a  transaction,  is 
under  a  moral  obligation  to  convey,  and  that  the  legislature 
may  add  a  legal  one  to  it;  and  I  still  think  that  a  distinction 
between  a  purchaser  and  a  volunteer,  is  the  only  ground  left  us 
to  found  a  practical  limitation  of  special  legislation.  In  this 
case,  the  devisee  is  a  volunteer,  and  the  heirs  are  bound  by  no 
obligation  which  did  not  bind  the  legitimate  heirs  in  Norman  v. 
Heist,  5  Watts  &  S.  171  [40  Am.  Dec.  493].  But  the  great 
obstacle  in  Menges  v.  Weriman,  supra,  was  the  number  of 
titles  that  depended  on  legislation  of  the  same  stamp.  I  have 
doubted  whether  we  ought  not  to  have  swept  them  all  away; 
but  we  had  a  choice  of  evils  set  before  us,  and  want  of  steadi- 
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ness  in  ihe  judiciary  was  thought  to  be  the  greater  one.  De< 
cision,  however,  has  not  established  a  rule  of  property  to  control 
us  in  the  present  case;  for  judicial  interpretation  of  the  act  of 
1833  had  preceded  the  act  of  1848.  The  statutes  in  Hess  y. 
WerU,  4  Serg.  &  B.  356;  and  SaJtterlee  t.  Mxihewson,  13  Id.  133; 
S.  C,  2  Pet.  880,  were  enacted,  not  to  create  a  contract  or  to 
confirm  one,  but  to  remore  a  disability;  and  the  protection  not 
of  a  party,  but  the  public,  was  certainly  within  the  constitu- 
tional range  of  legislatiye  action. 

The  defendant's  next  position  is,  that  the  testatrix's  name^ 
written  by  another,  without  her  express  direction,  but  acknowl- 
edged by  her  mark,  was  within  the  true  intent  and  meaning  of 
the  original  act,  which  requires  that  *'  eveiy  will  shall  be  in  writ- 
ing, and  unless  the  person  making  the  same  shall  be  preyented 
by  the  extremity  of  his  last  sickness,  shall  be  signed  by  him  at 
the  end  thereof,  or  by  some  person  in  his  presence  and  by  his 
express  direction."  But  this  express  direction,  like  signing  by 
the  testator  in  the  presence  of  the  attesting  witnesses,  and  at- 
testation by  them  in  his  presence  and  in  the  presence  of  each 
other,  under  the  English  statute  of  frauds,  is  a  substantive  part 
of  the  act  of  execution  prescribed  by  the  statute  under  consid- 
eration; and  where  it  is  not  proved,  expressly  or  presumptively, 
by  the  oaths  or  attestation  of  two  witnesses,  it  is  not  proved  at 
all.  Why  use  emphatic  words,  if  there  was  no  design  to  distin- 
guish between  an  express  and  an  implied  direction?  Though 
express  direction  may  be  proved  by  presumptive  evidence,  it  fol- 
lows not  that  a  subsequent  act  of  ratification  by  the  mark,  is 
presumptive  evidence  of  it.  A  direction  precedes  the  act  to  be 
done  in  obedience  to  it;  and  in  this  respect  a  direction  expressed 
in  words  differs  from  a  direction  implied  from  subsequent  as- 
sent. There  is  a  maxim  that  ratification  is  equivalent  to  com- 
mand; but  it  was  held  in  Dunlop  v.  Dunlop,  10  Watts,  153,  not 
to  be  express  direction. 

The  question  at  this  stage  of  the  inquiry  is  not  whether  the 
attestation  may  not  be  evidence  of  previous  direction,  but  whether 
the  mark  is.  It  is  not  disputed  that  it  is  evidence  of  ratifica- 
tion; but  what  magic  is  there  in  ratification  by  the  testator's 
pen,  which  is  not  found  in  ratification  by  his  tongue,  which  was 
held  not  to  be  express  direction  in  Dunlop  v.  Dunlop  f  Does  the 
mark  constitute  the  signature?  or  does  the  name?  or  do  both 
together?  Take  it  that  the  signature  is  only  a  sign;  still,  to 
import  anything,  it  must  be  a  sign  of  something.  It  must  have 
an  intrinsic  or  a  conventional  meaning  without  being  inter- 
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preted  dj  an jthing  appended  to  it.  A  name  without  a  mark  to 
it  indiiddnateB  the  person,  and  may  express  his  assent  to  an  act 
done  by  him:  a  mark  without  a  name  to  it  individnates  or 
expresses  nothing.  A  cross,  or  a  scratch,  or  a  scrawl,  or  a  dot, 
or  a  dash,  or  a  flourish,  unassisted  by  the  name,  imports  na 
more  than  would  a  blot,  or  a  stain,  or  any  other  accidental  dis* 
coloration  of  the  paper  at  the  foot  of  the  instrument.  When 
few  could  write,  a  seal  was  the  more  frequent  symbol:  it  sig- 
nified the  name  of  the  party  as  intelligibly  as  if  it  had  been 
expressed  by  a  combination  of  letters,  which  also  is  no  more 
than  a  conyentional  sign  of  it.  A  naked  mark  is  not  a  signa- 
ture at  the  common  law;  and  the  statute  was  not  designed  ta 
make  it  so.  It  requires  the  whole  signature  to  be  written  by 
the  hand  of  the  testator,  or  by  the  hand  of  a  by-stander — not  a 
part  of  it  by  the  one  and  a  part  of  it  by  the  other — and  for  the 
by-stander  to  write  the  name  and  the  testator  to  make  the  mark 
is  no  more  a  fulfillment  of  its  requisition  than  if  their  agency  in 
the  transaction  was  inverted,  or  the  by-stander  had,  without  ex- 
press direction,  written  the  one  and  made  the  other.  Tet  if  the 
mark  were  an  integrant  part  of  the  signature,  it  would  have  to  be 
made  by  somebody,  though  the  testator  were  too  feeble  to  put 
pen  to  paper.  If  it  is  not  an  integrant  part,  what  office  does  it 
perform?  As  an  act  of  verification  it  is  as  insignificant  when 
made  by  the  testator  as  when  made  by  a  stranger.  No  one 
would  pretend  that  a  dot  would  be  enough,  and  the  statute  con- 
sequently requires  the  name;  and  as  it  sanctions  nothing  which 
it  does  not  enjoin,  a  mark  is  surplusage,  and  consequently  inef- 
fective. It  substitutes  for  it  the  name  written  by  the  testator's 
express  direction,  as  a  more  rational  act  of  authentication  in 
order  to  dispense  with  it. 

Even  without  a  statute  to  help  it,  the  seal  of  a  party,  affixed 
by  another  in  his  presence  and  with  his  assent,  was  held  in  Hart 
V.  WUhers,  1  Pen.  &  W.  285  [21  Am.  Dec.  882],  on  the  author- 
ity of  Ball  V.  DunsterviUe,  4  T.  B.  813,  to  be  his  immediate  act. 
As  signing  by  the  testator's  assent  would  have  been  good  at  the 
common  law,  the  statute  was  enacted  not  to  authorize  it,  but  to 
regulate  the  evidence  of  it  by  requiring  more  then  a  wink  or  a  nod, 
or  a  word  not  less  ambiguous,  and  therefore  not  less  liable  to 
misconstruction  or  misrepresentation.  The  purpose  of  it  was  to 
have  a  straightforward  direction  expressed  in  terms,  which  would 
leave  no  pretense  for  the  touch  of  an  insensible  or  dead  man'a 
hand  to  give  color  to  an  artful  tale  told  by  willing  witnesses. 
In  other  transactions,  the  mark  is  sometimes  used  as  a  badge  of 
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assent;  but  the  assent  required  by  the  statute  is  to  be  signified, 
not  bj  a  badge  attached  to  the  name,  but  by  a  dizedion  to 
attach  the  name  to  the  paper.  Were  we  to  receive  the  impli* 
cation  of  a  direction  as  an  equiyalent  for  the  express  direction 
demanded  bj  the  statute,  we  should  OTcrrule  Dunlop  t.  Dunlap, 
in  which  the  doctrine  of  equivalents  was  rejected,  and  Bur* 
well  V.  Corbin,  1  Band.  131  [10  Am.  Dec.  494],  which  is  a  strong 
authority  for  the  principle.  The  judgment  in  the  latter  was 
founded  on  the  construction  of  a  statute  in  Yirginia,  enacted  in 
the  words  of  our  own.  The  will  was  proved,  by  one  of  the  at- 
testing witnesses,  to  have  been  signed  with  the  testator's  name, 
by  his  express  direction;  and  the  other,  who  had  not  been  pres- 
ent, but  attested  it  the  next. day,  proved  that  the  testator  ac- 
knowledged it  to  be  his  will;  and,  though  this  recognition  by 
words  were  more  explicit  than  recognition  by  a  mark,  the  proof 
was  held  to  be  deficient.  After  all,  therefore,  it  is  the  name 
written  by  the  testator's  express  direction  which  constitutes  the 
signature;  and  the  question  comes  to  this:  Was  the  positive  tes- 
timony of  one  of  the  attesting  witnesses,  and  the  attestation  of 
the  other,  in  the  absence  of  his  recollection,  proof  of  it? 

Where  the  oath  can  not  be  had,  it  is  settled  that  the  attestation 
is  a  substitute  for  it,  and  proof  of  compliance  with  the  requisi* 
tions  of  the  statute.  Such  is  the  principle  of  Hands  v.  James,  2 
Com.  531;  Provis  v.  Reed^  5  Bing.  436;  and  Carrington  v.  Payne ^ 
6  Yes.  404.  In  Croft  v.  Pawlet,  2  Stra.  1109,  the  attestation  was 
in  the  usual  form,  except  that  it  was  not  said  in  it  that  the  wit- 
nesses had  signed  in  the  testator's  presence;  and  on  an  objection 
that  it  stood  for  proof  of  no  more  than  the  facts  to  which  they 
subscribed,  was  disregarded.  Even  where  the  witness  is  present, 
but  his  memoiy  is  not,  his  attestation  stands  for  proof.  In 
Dayrell  v.  Glascock,  Skin.  413,  Lord  Holt  held  it  sufficient,  in 
the  first  instance,  to  prove  the  attestation  of  a  witness  who  would 
not  swear  to  the  sealing  and  publication.  Pretty  much  to  the 
same  efiect  is  Tumipseed  v.  Hawkins^  1  McCord,  272;  Brioe  v. 
Smith,  Willis,  1;  Feiherly  Y.Waggoner,  11  Wend.  599;  and  2^- 
herbert  v.  FUzherbert,  4  Bro.  C.  0.  231.  These  prove  very  sat- 
isfactorily that  the  attestation  of  a  witness  dead,  blind,  insane, 
subsequently  incompetent,  or  out  of  the  reach  of  process,  is 
prima  facie  evidence  of  every  necessary  fact.  But  what  avails 
it  that  the  man  is  living,  if  his  memory  is  dead?  If  it  were 
blotted  out  by  paralysis,  or  vrom  out  by  decay,  his  attestation 
would  stand  for  proof  by  a  witness;  but  it  must  be  immaterial 
how,  or  by  what  means,  it  lost  its  tenacity.    The  law  of  doubis 
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proof  would  place  wills  on  ticklish  ground,  did  it  leave  them  to 
depend  on  the  incorroptibiliiy  of  attesting  witnesses,  or  on  their 
exemption  from  growing  infirmity.  Even  where  they  flinch  from 
their  attestation,  it  satisfies  the  demands  of  the  statute  in  the 
first  instance,  and  is  CTidence  to  confront  them  before  a  jury. 
After  the  testator  has  executed  his  will  in  conformity  to  the 
requirements  of  the  law,  it  would  be  a  mockery  of  his  right  of 
testamentaiy  disposal  to  exclude  presumptiye  or  secondary  evi- 
dence of  a  compliance  with  forms  that  would  be  received  in  cases 
of  another  nature.  I  lay  out  of  the  case  the  supposed  effect  of 
the  probate,  which,  though  it  might  entitle  the  paper  to  be  read 
in  the  first  instance,  can  not  shift  the  burden  of  proof  in  a  ques- 
tion like  the  present.  As  a  special  case  seems  to  be  made  for 
the  opinion  of  the  court,  and  not  the  jury,  I  am  of  opinion  that 
the  attestation  was  prima  facie  evidence,  and  sufficient. 
Judgment  affirmed. 

Xjeqislatubb  OAir  kot  EzxBCiBi  Judicial  Powe&:  See  Lane  v.  Dormant 
86  Am.  Dec  643,  and  note  collecting  prior  cases  in  this  aeries,  and  State  ▼• 
Fteming,  46  Id.  73.  A  statute  attempting  to  validate  a  void  judicial  pro- 
ceeding for  the  taking  of  private  property  is  judicial  in  its  nature  and  void: 
Richards  v.  Bote,  68  Pa.  St.  255.  So  a  statute  directing  the  performance  of 
a  judicial  function  in  a  particular  way  is  void,  but  not  so  a  statute  directing 
the  time  of  performing  such  function:  HaUy  v.  PhUaddphM^  68  Id.  47,  both 
citing  the  principal  case.  In  Reiser  v.  WiUiam  Tell  Sav.  Fund  Ass,,  39  Id. 
145,  it  is  said  that  the  supreme  court  of  Pennsylvania  has  sometimes  yielded 
to  arbitrary  legislative  interference,  and  decided  cases  '*not  according  to  law, 
but  according  to  the  direction  of  the  legislature,"  but  that  ''this  has  often 
been  repented  of  and  been  followed  by  'works  meet  for  repentance,'" 
citing  the  principal  case  and  several  others. 

Retbospbcttve  Statutes,  Ck>NSTiTnnoNALiTT  or:  See  Sutheriand  v.  De 
Leon,  46  Am.  Dec.  100;  Towle  v.  Eastern  Railroad,  47  Id.  153;  Chesnut  v. 
Shane's  Lessee,  Id.  387;  Bolton  v.  Johns,  Id.  404,  and  cases  dted  in  the  notes 
thereto.  Retrospective  statutes  which  interfere  with  vested  rights  are  un- 
questionably void,  whether  they  are  special  or  general:  Marble  Building  As- 
sociation  v.  Hooker,  3  Phil.  502;  Palmret*s  Appeal,  67  Pa.  St.  487,  citing  and 
approving  the  principal  case.  In  Orim  v.  Weissenberg  School  District,  57  Id* 
436,  the  remarks  of  Chief  Justice  Gibson  in  the  principal  case,  as  to  the  ex- 
tremes to  which  the  supreme  court  of  Pennsylvania  has  sometimes  gone  in 
sustaining  retrospective  legislation,  are  referred  to  with  approval. 

Law  in  Fobce  at  Death  of  Testator  Governs  as  to  the  snfiSdency  of 
the  execution  of  his  will:  Houston  v.  Houston,  15  Am.  Deo.  647;  Eleods's 
WiU,  17  Id.  703.  In  Jauncey  v.  Thome,  45  Id.  424,  it  is  said  that,  as  to  the 
execution  of  a  will,  the  law  in  force  at  the  time  of  its  'execution  governs, 
while  as  to  the  proof  of  it«  the  law  in  force  at  the  time  it  is  offered  for  pro- 
bate governs.  That  the  Pennsylvania  statute  of  wills  of  1848,  referred  to 
in  the  principal  case,  has  no  retrospective  operation  as  to  rights  already 
vested,  is  a  point  to  which  the  case  is  cited  in  Shinkle  v.  Cfrock,  17  Pa.  St.  162; 
MeCarty  v.  Hoffman,  23  Id.  509.    A  statute  passed  after  the  death  of  the 
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hoBbftiid,  where  a  husband  and  wife  agreed  to  execute  mntnal  wiUs,  and 
by  mistake  each  signed  the  other's  will,  authorizing  the  court  to  take  evi- 
denoe,  and  if  the  mistake  should  be  proved,  to  reform  the  husband's  will  ii 
nnoonstitutional:  AUet^$  Appeal,  67  Id.  345.  If  a  will  is  not  executed  in 
the  presence  of  competent  witnesses  it  is  no  will,  and  the  estate  descends  to 
the  heirs,  and  any  subsequent  act,  general  or  special,  attempting  to  divest 
such  estate  by  curing  the  will  la  unconstitutional  and  void:  Camp  v.  Stark, 
81  i  Id.  241,  all  citing  the  principal  case. 

Statutes  Relatino  to  Exxovtion  or  Wills  shoxtld  bk  Sisiot&t  Con- 
STBUXD:  CUngan  ▼.  Mitehdlree,  31  Pa.  St.  86,  citing  Cfreenough  ▼.  Orea^ 
ough. 

Statutes  VAUDATZiro  DEVxcTiyx  Couvxtances,  Constitutionality  of: 
See  ChetmU  ▼.  Shames  Leuee,  47  Am.  Bee  387»  and  note;  Parkkon  ▼.  Bracken^ 
39  Id.  296. 

Mabk  as  Signature  to  Will:  See  Chaffte  ▼.  Baptist  Missionafy  Convene 
turn,  40  Am.  Bee  225;  Aaay  v.  Hoover,  45  Id.  713;  GrabUl  ▼.  Barr,  47  Id. 
418;  Bay  v.  HOI,  49  Id.  647,  and  notes. 

Signing  or  Testator's  Name  bt  Thisd  Pxbson  bt  his  BiBEcnoN:  See 
Chaffee  ▼.  BiqftiH  Misaicnary  Conventkn,  40  Am.  Bee.  225;  Cavet^s  Appeal^ 
42  Id.  262;  Amy  v.  Hoover,  45  Id.  713;  CfrabiU  ▼.  Barr,  47  Id.  418,  and  notes. 

Attestation  Clause  as  Eyidenoe  or  Bue  Execution  of  will,  where  the 
witnesses  are  dead,  absent,  or  otherwise  unable  to  testify:  See  Bemeen  v. 
Brinckerhqf,  37  Am.  Bee  251;  CJt^ffee  v.  Baptist  Afianonary  Convenlion,  40 
Id.  225;  Jauneey  v.  Thome,  45  Id.  424;  NeUon  v.  McOiffert,  49  Id.  170,  and 
cases  cijted  in  notes  thereto.  Proof  of  the  handwriting  of  the  witnesses  where 
they  are  dead,  beyond  sea,  infamous,  or  have  forgotten  the  facts,  or  the  like, 
is  sufficient  evidence  pyima  facie  of  the  due  execution  of  the  will:  Leckey  v. 
Cunningham,  56  Pa.  St.  373,  citing  the  principal  case. 

PROor  or  Will  bt  One  Witness,  or  by  one  witness  and  corroborative 
evidence,  where  the  other  witnesses  are  unable  to  testify:  See  Jacluon  v.  La 
Orange,  10  Am.  Dec.  237;  Lindsay  v.  McCormack,  12  Id.  387;  Dan  v.  Sroum, 
15  Id.  395;  Jackson  v.  Vickory,  19  Id.  522;  Nelson  v.  McOiffert,  49  Id.  170,  and 
cases  cited  in  the  notes  thereto.  The  testimony  of  one  of  the  witnesses  to  a 
will,  showing  that  all  the  requirements  of  the  statute  have  been  complied 
with,  aided  by  the  attestation  of  the  other  witness  where  the  latter  is  dea,^, 
absent,  or  has  forgotten  the  facts,  or  the  like,  is  sufficient  proof  of  its  due 
execution:  Long  v.  Zook,  13  Pa.  St.  402;  Vernon  v.  Kirk,  30  Id.  224.  But 
where,  under  the  statute  of  1833,  the  name  is  written  by  a  third  person,  and, 
by  mistake,  the  wrong  name  is  signed,  but  the  testator  affixes  his  mark,  it  is 
not  a  sufficient  execution:  Long  v.  Zook,  supra.  If  the  testimony  of  one  of 
the  witnesses  is  full  and  complete,  but  the  other  negatives  an  essential  fact,  the 
will  is  not  duly  proved:  Barr  v.  OrayhiU,  13  Pa.  St.  398.  So  where  the  only 
witness  examined  testifies  that  he  did  not  hear  the  testator  request  any  one 
to  sign  his  name:  Snyder  v.  Bull,  17  Pa.  St.  60.  In  the  foregoing  cases  the 
principal  case  is  commented  on  and  approved  or  distinguished. 
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BoBLAKD  V.  Nichols. 

[13  Fbnxbtltaxu  State,  88.] 

WiDOW'a  Right  or  Dowxb  ik  Lands  Aliened  bt  hxb  Hi{SBAia>  doriiig  hk 
life-time,  withoat  her  co-operation,  is  uot  barred  under  section  10  ol  the 
act  of  1797,  by  the  acceptance  of  a  devise  to  her;  nor  is  the  statate 
prevented  from  operating  by  the  fact  that  the  husband  conveyed  with 
covenant  of  warranty. 

AonoN  of  dower.  Plea,  that  a  derise  was  made  by  the  hus- 
band to  the  demandant  in  lieu  of  dower,  and  accepted  by  hqr. 
There  was  a  special  Terdict,  in  which  it  was  found,  that  in  1798 
the  demandant's  husband,  being  seised  of  the  premises  in  fee, 
aliened  them  by  a  conreyance  in  which  the  wife  did  not  join, 
and  under  which  the  defendant  claimed;  and  that  the  husband 
•died  in  1830,  having  devised  and  bequeathed  certain  property  to 
the  demandant,  which  she  accepted.  Judgment  was  given  for 
4he  defendant  on  the  verdict,  and  error  was  assigned. 

.  Shaler^  for  the  plaintiff  in  error. 

Williams  and  Kuhn,  contra. 

By  Court,  Bell,  J.    This  controversy  is  identical  in  principle 

with  Leinaweaver  v.  Stoever,  1  Watts  &  S.  160,  the  reasoning  of 
which  is  unansweiable.  It  is  true,  the  questions  presented  by 
the  two  cases  arise  under  different  statutes,  but  both  of  these 
have  the  same  object  in  view,  and  are,  therefore,  subject  to  the 
same  construction.  If,  indeed,  there  be  any  difference  discover- 
able in  the  language  of  the  two  enactments  in  the  particular  now 
under  consideration,  it  is  in  favor  of  the  claim  set  up  in  this 
action.  This  is  made  subject  to  the  act  of  1797,  the  tenth  sec- 
tion of  which  provides  that  an  accepted  devise  of  any  portion  of 
a  testator's  estate  to  his  widow  '*  shall  be  deemed  and  taken  in 
lieu  and  bar  of  her  dower  out  of  the  estate  of  her  deceased  hus- 
band, in  like  manner  as  if  the  same  was  so  expressed,^'  while  the 
act  of  1794,  under  which  Leinaweaver  v.  Stoever  was  adjudicated, 
directs  that  "the  share  of  the  estate  of  an  intestate,  in  this 
act  directed  to  be  allotted  to  the  widow,  shall  be  in  lieu  and 
satisf action  of  her  dower  at  common  law."  Yet,  notwithstand- 
ing the  comprehensiveness  of  these  words,  which  taken  literally 
would  seem  to  include  all  a  widow  can  claim  at  common  law,  it 
was  solemnly  adjudged  that  accepting  the  statutoiy  interest 
in  the  lands  left  by  her  deceased  husband,  will  not  bar  her  of 
dower  in  lands  aliened  by  him  in  his  life-time,  without  her 
co-operation.    And  why?    Simply  because,  by  the  unwritten 
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law,  a  husband  has  no  power  to  destroy  liis  wife's  estate  iu 
dower  by  alienation,  and  be  is  not  helped  to  do  it  by  the  act 
of  1794,  which,  like  its  successor  of  1833,  has  reference  solely 
to  the  realty  of  which  the  baron  was  owner  at  the  time  of  his 
death:  Riddlesberger  v,  Mentzer,  7  Watts,  141. 

If  this  be  the  true  meaning  of  the  older  statute,  and  I  do  not 
understand  it  is  denied,  by  what  warrant  can  we  ascribe  a 
broader  signification  to  the  act  of  1797,  which  merely  substi- 
tutes the  accepted  devise  for  the  widow's  interest  in  "  the  estate 
of  her  deceased  husband,"  a  description  having  no  application 
to  property  in  which  he  divested  himself  of  all  estate  prior  to 
his  death?  The  truth  is,  no  one  can  read  these  statutes  and 
those  that  have  followed  them  of  like  import,  without  at  once 
perceiving  this  operation  was  intended  to  be  confined  to  lands 
an  intestate  had  left  to  descend  on  his  heirs  or  a  testator  had 
given  to  his  devisees.  The  simple  absence  of  eveiy  direct 
expression  indicative  of  a  dedign  to  bring  lands  aliened  within 
the  purview  of  the  enactments,  ought,  in  itself,  to  be  accepted 
as  sufficiently  proving  no  such  design  was  entertained;  for, 
surely,  had  the  law-maker  intended  so  important  a  change  in 
the  existing  law,  he  would  not  have  left  it  to  a  doubtful  infer- 
ence drawn  from  inconclusive  reasoning.  This  suggestion  is  in 
accordance  with  one  of  the  primary  canons  of  construction, 
which  teaches  that  statutes  are  to  be  interpreted  in  subordina- 
tion to  the  common  law,  a  change  of  which  is  not  to  be  imputed 
to  the  legislative  body  where  the  legislative  act  can  be  construed 
in  harmony  with  it.  ''  It  is  not  to  be  presumed,"  says  an  ap- 
proved writer  on  the  subject,  ''  that  the  legislature  intended  to 
make  any  innovation  upon  the  common  law  further  than  the 
case  absolutely  required.  The  law  rather  infers  that  the  act  did 
not  intend  to  make  any  alteration  other  than  what  is  specified 
and  besides  what  has  been  plainly  pronounced;  for  if  the  par- 
liament had  had  that  design,  il  is  naturally  said,  they  would 
have  expressed  it:"  Dwarris  on  Stat.  43.  This  position  is 
abundantly  supported  by  the  highest  authority,  as  a  glance  at 
the  books  will  show:  Stowel  v.  Zouch,  Plow.  366;  MUea  v.  TTifl- 
iams,  1  P.  Wms.  252;  2  Inst.  148;  Id.  301;  Thursby  v.  PUmt^ 
1  Saund.  240;  1  Kent's  Com.  434. 

But,  as  has  already  been  intimated,  direct  decision  has  closed 
on  this  question,  so  far  as  the  act  of  1794  is  involved,  and  reason 
and  analogy  equally  conclude  it,  as  it  is  presented  under  the 
act  of  1797.  The  most  that  can  be  said  for  the  defendant  in 
error  is  that  the  object  of  the  latter  statute  was  te  put  a  widow 
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to  her  election,  where  there  was  a  general  devise  in  her  favor, 
precisely  as  she  maj  be  called  on  when  a  testator  espressly 
provides  that  the  thing  devised  is  to  be  taken  in  lieu  of  the 
devisee's  dower  in  his  estate.     Yet  it  will  scarcely  be  pretended 
that  such  a  direction  would  defeat  the  widow's  estate  in  lands 
aliened  before  the  execution  of  the  will.     Our  books  furnish  us 
with  no  case  countenancing  such  a  doctrine — ^at  least,  none 
have  been  brought  to  our  notice  bj  counsel  noted  for  indus- 
trious research,  for  the  reason,  as  I  take  it,  that  this  idea  has 
never  been  entertained,  either  at  law  or  in  equity.    It  is  said, 
however,  that  a  leading  object  of  the  act  of  1797,  and  now  of 
the  act  of  1833,  is  to  protect  the  heir  or  devisee  from  the  unrea- 
sonable exactions  of  widows,  claiming  to  take  both  under  the 
will  and  at  law.    And  so,  indeed,  it  is.    It  was  predicated  upon 
the  reasonable  presumption  that  a  testamentary  gift  to  a  man's 
wife  is,  unless  otherwise  expressed,  always  intended  by  the 
testator  to  be  instead  of  dower  in  the  lands  descended  from,  or 
devised  by,  him.     A  positive  rule  was,  therefore,  introduced  in 
aid  of  this  presumed  intention,  for  the  hetue&i  oi  Jusrea  naiu^ 
and  hoerea  foetus.     But  was  it  also  intended  to  operate  for  the 
benefit  of  a  stranger  alienee?    I  have  already  endeavored  to 
show  it  was  not,  and,  indeed,  this  appears  to  me  to  be  so  plain 
as  to  leave  no  room  for  cavil  in  ordinary  cases.    But,  as  leading 
to  a  different  conclusion  in  this  litigation,  we  are  directed  to  the 
covenant  of  warranty  entered  into  by  the  husband  of  this  de- 
mandant.    It  is  argued  that,  as  his  devisees  may  be  made  to 
answer  in  damages  for  a  breach  of  it,  the  only  way  in  which  their 
estates  can  be  protected  is  by  denying  the  demandant's  right  to 
recover.     We  must,  however,  recollect  that  we  are  not  now 
weighing  the  consequences  that  may  flow  from  a  breach  of  the 
testator's  covenant.     We  are  called  on  simply  to  declare  the 
meaning  of  a  statute,  which  m\ist  be  the  same  whether  there  be 
warranty  of  the  lands  aliened  or  not.     If  it  be  conceded  that 
the  husband's  unassisted  alienation  is  impotent,  under  the  terms 
of  the  statute  as  they  stand,  to  destroy  the  vnfe's  dower,  it  must 
necessarily  result  that  a  new  quality  can  not  be  conferred  on 
the  act  by  a  covenant  not  at  all  within  its  contemplation. 

If  without  a  covenant  of  warranty  the  case  would  be  without 
the  purview  of  the  enactment,  how  can  the  presence  of  such  a 
covenant  enlarge  the  circle  of  its  operation  ?  It  may  be  well 
enough  to  say,  it  ought  to  work  such  an  effect,  but  the  answer 
is,  the  statute  does  not  so  provide.  The  error  consists  in  the 
endeavor  to  wrest  it  from  its  legitimate  application  to  a  class  of 
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cases  which  may  be  called  general,  to  make  it  subserve  the  exi- 
gencies of  a  particular  instance,  probably  not  thought  of  at  the 
time.  In  this  aspect  of  it,  the  argument  is  reduced  to  this 
proposition.  Lands  aliened  inter  vivos  are  or  are  not  within  con- 
templation of  the  acts.  If  they  are,  it  requires  not  the  aid  of 
a  special  undertaking  by  the  husband,  to  make  them  operatiye; 
if  they  are  not,  such  an  undertaking  can  not  extend  the  circle 
of  their  efficacy.  This  must  have  been  the  view  taken  in  Leina- 
weaver  v.  Stoever,  1  Watts  &  S.  160,  where  the  husband  executed 
a  bond  to  indemnify  against  the  wife's  claim  of  dower,  a  recov- 
eiy  on  which  would,  of  course,  have  decreased  his  remaining 
estate.  Yet  it  was  deemed  so  unimportant  in  the  decision  of  that 
question,  that  it  was  neither  urged  on  the  argument  nor  noticed 
in  the  opinion  of  the  court. 

For  the  reasons  given,  the  judgment  rendered  by  the  district 
court  must  be  reversed,  and  as  the  special  verdict  finds  every- 
thing necessary,  the  proper  judgment  in  favor  of  the  demandant 
will  be.  awarded  by  this  court. 

Judgment  reversed,  and  judgment  for  the  demandant. 

Dower,  when  Bahbbd  bt  Psovision  in  Will. — In  case  of  a  devise  to  a 
widow  in  lieu  of  dower,  the  widow  has  an  election,  either  to  accept  the  devise 
or  claim  dower:  IlalCs  Case,  17  Am.  Dec.  27o;  and  if  the  devise  be  accepted, 
dower  is  barred:  Jackson  v.  Churchill^  17  Id.  514.  In  Larrabee  v.  Van 
Alstt/ne,  3  Id.  333,  a  bequest  was  held  not  a  bar,  it  not  appearing  tliat  the 
wife  had  accepted  it  in  lieu  of  dower.  In  Oray  v.  McCune,  23  Pa.  St.  449,  the 
doctrine  of  the  principal  case,  that  the  acceptance  of  a  devise  under  tho  hus- 
band's will  did  not  bar  the  widow's  right  of  dower  in  lands  which  the  husband 
had  conveyed  to  a  stranger,  and  which  formed  no  part  of  his  estate,  was  ap- 
proved; but  held  that  an  instrument  executed  by  the  widow,  in  this  case,  was 
not  limited  to  lands  of  which  her  husband  died  seised,  but  operated  as  a  release 
of  her  right  of  dower  in  lands  conveyed  by  her  husband  to  his  son  by  a  former 
wife,  in  the  conveyance  of  which  she  had  not  joined;  and  in  Bradjorth  v. 
Kent%  43  Id.  478,  in  commenting  upon  the  substitutes  for  dower  recog- 
nized by  tho  Pennsylvania  legislation,  the  principal  case  was  cited  on  the  propo- 
sition, that  although  an  accepted  devise  or  bequest  under  the  will  of  her  hus- 
band is  in  lieu  and  is  a  bar  of  the  widow's  right  of  dower,  yet  her  right  of 
dower  out  of  lands  aliened  by  the  husband  in  his  life-time,  and  during  cover- 
ture, is  not  taken  away  by  statute;  and  (page  470)  that,  as  far  as  lands  em- 
braced in  the  intestate  laws  are  concerned,  the  widow  is  shut  up  to  the  substi- 
tute, but  lands  which  do  not  descend  under  such  laws  are  unaffected.  The 
widow  is  not  required  to  elect  between  dower  and  a  provision  under  her  hus- 
band's will,  unless  the  intent  that  she  should  do  so  appears  expressly  or  by 
necessary  implication  from  the  will:  Ilamilton  v.  BuchoalleVf  1  Am  Dec.  350; 
Emma  v.  Webb,  Id.  308;  FicKeU  v.  Peay,  6  Id.  694:  AdaU  v.  Adait,  7  Id.  539; 
Jackaon  v.  ChurcJiUl,  17  Id.  614;  Gordon  v.  Stevens,  27  Id.  445;  White  v.  White, 
31  Id.  232;  Chyrch  v.  Bidl,  43  Id.  754.  In  Van  Orden  v.  Van  Orden,  6  Id. 
814,  the  widow  was  held  barred  by  the  acceptance  of  a  legacy;  while  in 
Wwley  v.  Findlay,  15  Id.  712,  it  was  held  she  could  not  be  barred  by  a  devlM 
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of  an  eatate  for  years,  nor  by  a  provision  in  personal  estate;  and  in  Wood  t. 
Wood,  28  Id.  451,  that  she  could  nofbe  compelled  to  elect  between  her  dower 
and  a  testamentary  provision  out  of  a  mixed  fund  to  arise  from  a  sale  of  testa* 
tor's  realty  and  personalty,  where  there  was  nothing  to  show  that  her  dower 
interest  was  intended  to  be  sold  as  part  of  the  estate,  but  she  ought  claim 
both.  A  widow  can  not  be  endowed  of  lands  given  in  exchange,  and  thoso 
received,  but  she  may  elect  of  which  she  may  be  endowed:  McJtonep  v.  Toungp 
Id.  114.  And  the  relinquishment  of  dower,  in  the  husband's  life-time,  in 
one  of  the  parcels  of  land  exchanged,  does  not  amount  to  an  election  to  take 
dower  in  that  parcel,  but  rather  indicates  an  election  to  take  dower  in  the 
other  parcel:  Id.  As  to  when  the  wife  is  compelled  to  elect  between  benefits 
conferred  by  will  and  a  share  in  community  property,  see  TheaU  v.  ThecUl,  2^ 
Id.  601,  and  note. 

Thv  prikcipal  case  is  AU90  CITED  in  Petat  T.  Frttn^B  Ex*r,  33  Pa.  St.  122, 
ia  reference  to  the  construction  of  a  married  woman's  act,  to  the  point  thftt 
*'  an  obecure  statute  'mght  to  be  construed  according  to  the  rules  of  the  com- 
mon law." 


Febbis  v.  Hendebson. 

[19  PsmfSTLVAMIA   8XATB,  40.] 

Statute  of  Limitations  does  not  Begin  to  Run,  nr  Equttt,  against  a 
claim,  where  fraud  is  involved,  until  the  fraud  is  discovered. 

In  Determinino  when  the  Statute  op  Lthitations  Begins  to  Run,  or 
Case  of  Fraud,  regard  may  be  had  to  the  condition  and  drcumstaaoet 
of  the  person  on  whom  the  knowledge  of  the  facts  is  to  operate. 

Bill  in  equity  by  Thomas  Ferris,  bom  in  1774,  the  slave  of 
Joseph  Becket,  and  claiming  to  be  free  in  1780,  because  he  had 
not  been  duly  registered.  The  other  allegations  appear  in  the 
opinion.  The  prayer  was  for  an  account  and  discovery,  and 
satisfaction  for  services  fraudulently  obtained.  A  plea  of  the 
statute  of  limitations  was  sustained  by  the  court  below,  and  the 
bill  dismissed.     Complainant  appealed. 

Durdop,  for  the  appellant. 

WoodSy  for  the  appellee. 

By  Court,  Coulter,  J.  In  Overseers  v.  Kline,  9  Pa.  St.  218,  it 
is  said  by  Mr.  Justice  Bogers:  ''  If  it  appeared  in  evidence  that 
the  defendant  knew  of  the  non-registry  of  Sylph,  that  she  was 
entitled  to  her  liberty,  and  fraudulently  concealed  that  fact 
from  her,  a  different  case  would  be  presented.  Or  if  he  had 
compelled  her,  taking  advantage  of  her  ignorance,  to  serve  him, 
it  would  be  another  matter."  Now  all  these  ingredients  are 
distinctly  charged  in  the  bill  of  the  complainant  in  this  case. 
Thus  it  is  contained  as  follows:  ''Nevertheless  as  your  orator 
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expressly  charges,  that  notwithstanding  the  aforesaid  Joseph 
was  well  acquainted  in  the  premises,  that  is,  that  the  orator  was 
free,  he,  the  aforesaid  Joseph,  fraudulently  concealed  Hie  same 
from  your  orator,  and  held  him  in  a  state  of  slavery  until  the 
first  of  January,  1810,  under  pretense  and  a  threat,  that  if  j'our 
orator  did  not  faithfully  serve  him,  the  said  Joseph,  as  a  slave 
as  aforesaid  until  the  full  expiration  of  the  time  last  mentioned, 
that  then  he,  the  said  Joseph,  would  hold  your  orator  a  slave 
for  life."  And  the  bill  continues  in  substance  to  aver  that  the 
deed  of  niianumission  was  alleged  by  the  said  Joseph  to  be  an 
act  of  humanity  in  consequence  of  the  plaintiff  agreeing  to  serve 
as  a  slave  for  seven  years.  And  the  deed  itself,  which  is  ap- 
pended to  the  bill,  wears  that  complexion.  It  recites  that  the 
said  Joseph,  from  motives  of  benevolence  and  humanity,  agrees 
to  set  free  from  slavery  his  mulatto  man,  Thomas  Ferris,  on 
condition  that  he  will  serve  seven  years.  The  bill  further  al- 
leges that  the  plaintiff  was  forced  to  serve  one  year  after  the  ex- 
piration of  the  seven  years,  under  the  pretense  that  such  waa 
the  true  meaning  of  the  act  of  manumission,  which  he  was  in- 
duced to  believe,  owing  to  the  unhappy  condition  of  his  birth 
and  consequent  ignorance. 

The  bill  further  alleges  that  the  said  Joseph  Becket  died  in 
1810,  testate,  leaving  a  large  estate,  but  that  executors  or  ad- 
ministrators with  the  vnll  annexed  were  never  qualified,  nor  any 
account  of  the  estate  returned.  That  the  defendants  are  his 
representatives  and  devisees,  and  further,  that  the  plaintiff  waa 
free  at  the  time  he  was  manumitted,  but  that  he  was  totally 
ignorant  of  that  fact  until  the  year  1846,  when  it  was  first  dis- 
covered by  him.  The  respondents  do  not  answer  the  bill 
specially,  but  allege  that  the  charges  of  fraud  therein  set  forth 
are  not  true,  and  plead  that  the  statute  of  limitations  is  a  bar 
to  the  plaintiff's  claim,  if  he  ever  had  one.  The  issue,  there- 
fore, is  upon  the  validity  of  the  statute,  as  a  bar,  under  the 
facts  set  forth  in  the  bill.  The  court  below  decided  that  the 
statute  is  a  bar.  The  defendant  does  not  answer  that  the  fraud 
is  not  sufficiently  set  out  in  the  bill,  nor  that  the  plaintiff  had 
the  means  of  discovering  the  fraud,  but  relies  altogether  on  the 
statute  as  a  bar,  in  the  language  of  the  plea,  even  if  a  claim 
once  existed,  such  as  is  set  out,  and  prays  judgment  of  the  court 
thereon.  In  equity  the  statute  of  limitations  begins  to  run 
from  the  discovery  of  the  fraud,  and  not  before:  Brooksbank 
▼.  SmUh,  2  Yoxi.  &  GoU.  58;  Story's  Eq.,  sec.  1521.  In  the  case 
from  Tounge  and  GoUyer ,  Baron  Alderson  said : ' '  In  cases  of  fraud 
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the  statute  runs  from  the  discovery,  because  the  laches  of  the 
plaintiiT  commences  from  that  date,  on  his  acquaintance  with 
all  the  circumstances."  The  plaintiff  may  reply  fraud  to  the 
plea  of  the  statute  of  limitations,  and  avoid  the  plea:  EarriS' 
burg  Bank  v.  Forster,  8  Watts,  12.  Against  a  right  of  action^ 
dependent  on  a  secret  fraud,  the  statute  runs  only  from  the  dis- 
covery of  the  fraud:  Pennoch  v.  Freeman^  1  Watts,  401.  But 
the  court  below  say  that  when  the  party  might  have  discovered 
the  fraud,  the  statute  began  to  run,  and  fix  the  period  of  its 
commencement  in  1810,  when  the  plaintiff  was  discharged,  and 
cites  a  case  from  Pickering:  Famam  v.  Brooks,  9  Pick.  212;  and 
from  3  Massachusetts:  First  Mass.  Tump,  Corp.  v.  Fieldy  3  Mass. 
201  [3  Am.  Dec.  124]. 

These  cases  doubtless  refer  to  circumstances  where  the  defend- 
ants were  guilty  of  supine  negligence,  and  had  the  means  of 
discovery  in  their  possession.  Because  all  frauds  are  discover- 
able by  evidence  somewhere  in  rerum  natura.  It  depends, 
however,  on  the  intelligence,  acuteness,  and  activity  of  the  party. 
I  have  examined  the  case  of  Famam  v.  Brooks,  9  Pick.  212,  on 
which  the  court  below  rely.  The  court  say  that  the  common 
law  allows  fraud,  if  not  discovered  until  within  six  years  before 
action  brought,  to  be  a  good  answer  to  the  statute;  courts  of 
equity  do  no  more,  except  that  they  do  not  in  all  cases  require 
a  recent  discovery  to  repel  the  statute :  Page  244,  and  in  page  246. 
If  the  aggrieved  party  knew  of  the  fraud  when  committed,  or 
had  full  possession  of  the  means  of  detecting  it,  which  is  the 
same  thing  as  knowledge,  it  will  deprive  him  of  his  remedy.  In 
that  case,  the  party  had  in  his  possession  the  books  and  docu- 
ments wliich  established  the  fraud.  The  bill  in  this  case  charges 
actual  fraud  in  the  suppression  of  the  truth,  that  the  complain- 
ant was  free,  and  in  the  assertion  of  a  falsehood,  that  he  was  a 
slave,  by  means  whereof  he  procured  the  agreement  of  the 
mulatto  to  serve  seven  years.  The  reckless  assertion  of  that 
which  is  not  true,  by  means  whereof  a  man  cheats  and  obtains 
the  advantage  of  another,  is  a  fraud:  Bree  v.  Holbech,  Doug.  655; 
Jones  V.  Gonoway,  Bees'  Ex'r,  4  Yeates,  109.  The  nature  of  the 
fraud  is  quite  sufficiently  indicated  and  pointed  out  in  the  plaint- 
iff's bill;  but  that  was  settled  by  the  decision  on  the  demurrer. 
In  Jones  v.  Conoway,  Bees*  Ex'r,  it  was  held  that  where  there  is 
fraud,  the  statute  does  not  operate  unless  it  be  discovered  within 
the  time,  nor  then  when  the  party  is  ignorant  that  the  facts  con- 
stitute a  fraud.  In  this  case,  the  complainant  was  bom  a  slave 
and  held  as  a  slave  till  an  advanced  period  of  his  life.     H« 
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belonged  to  a  caste  in  which  ignorance,  submission,  and  oppress 
sion  was  the  badge  of  their  tribe.  He  had  the  deed  of  manu- 
mission, and  to  that  he  clung  as  evidence  of  his  freedom,  and 
of  the  humanity  and  benevolence,  as  expressed  on  the  face  of  it, 
of  his  master.  Such  is  the  habit  of  submission  and  even  attach- 
ment to  which  long  servitude  reduces  the  mind,  that  those  held 
in  bondage  rarely  think  of  questioning  the  veracity  of  those  who 
hrld  them;  like  the  noble  animal,  the  horse,  they  are  obedient 
fo  their  master's  voice,  even  after  they  are  turned  on  the  common 
h>  browse  and  die. 

Although  ignorance  of  the  law  shelters  no  man,  yet  we  must 
have  regard  to  the  circumstances  and  condition  of  people  on 
whom  a  knowledge  of  facts  is  to  operate.  Although  in  equity,  a 
contract  made  with  a  man  of  sound  mind  will  not  be  set  aside, 
merely  because  it  is  a  bad  bargain,  rash  and  improvident,  yet,  if 
it  be  made  with  a  person  of  weak  understanding,  there  does 
arise  a  natural  inference  that  it  was  obtained  by  fraud,  or  cir- 
cumvention, or  undue  influence:  1  Fonbl.  Eq.,  b.  1,  c.  2,  sec.  3. 
If,  then,  such  regard  is  had  to  the  condition  of  a  man,  as 
to  obliterate  and  annul  his  contract,  why  shall  the  condition 
of  the  plaintiff  not  account  for  a  want  of  knowledge  as  to  the 
facts  which  made  him  free  ?  I  will  not  say,  but  it  would  seem 
from  the  facts  stated  in  complainant's  bill,  that  the  knowl- 
edge was  acquired  after  he  was  put  on  the  township  for  support, 
when  the  defendants  refused  to  remunerate  the  overseers.  As  to 
the  ultimate  liability  of  the  defendants,  I  intimate  no  opinion, 
because  the  only  question  raised  on  the  record  is,  whether,  on 
the  facts  stated  in  the  plaintiff's  bill,  and  the  decision  of  the 
court  below  on  the  demurrer,  the  statute  of  limitations  is  a 
bar.  We  are  of  opinion  that  it  is  not.  The  decree  of  the  court 
below  is  therefore  reversed,  and  the  record  remitted,  with  in- 
fitructionB  that  the  defendants  answer  over  to  the  plaintiff's  bill. 

Decree  reversed. 

Statute  of  Limitation  ly  Casb  ot  Fraud. — At  law,  when  the  statute  is 
pleaded,  fraud  may  be  replied:  First  Mass,  Tump,  Corp,  v.  F^dd^  3  Am.  Deo, 
124;  Homer  ▼.  F\sh^  11  Id.  218;  Conyers  v.  Kenan,  48  Id.  228.  But  in  Fee  r, 
Fee^  36  Id.  103,  which  was  an  action  of  assumpsit,  it  was  held,  that  fraudu- 
lent concealment  will  not  stop  the  running  of  the  statute,  though  the  plaintifif 
is  thereby  prevented  from  knowing  that  his  cause  of  action  accrued;  the  relief 
in  such  a  case  would  be  in  equity.  On  the  other  hand,  in  Arnold  v.  Scott,  22 
Id.  433,  it  was  held,  that  the  statute  did  not  begin  to  run  against  the  plaintiff, 
in  an  action  of  trover,  until  he  has  obtained  knowledge  of  the  conversion,  if 
bis  want  of  knowledge  was  due  to  concealment  by  or  other  improper  conduct 
of  the  defendant.    And  at  law,  mere  ignorance  of  one's  rights,  when  nol 
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owing  to  the  fraud  or  default  of  the  debtor,  does  not  prevent  the  operation  of 
the  statnte:  Jordan  v.  Jordan,  16  Id.  249;  Smith  v.  BWtop,  31  Id.  607. 

In  e'lOity,  in  general,  the  statute  is  a  good  plea  where  good  at  law:  Beeve§ 
V.  Dougherty f  27  Am.  Dec.  496,  and  note;  Drame  v.  Kenny,  12  Id.  367,  and 
notft.,  Perkins  v.  Cartmell,  42  Id.  753;  Lexington  etc,  7?.  /?.  Co,  v.  Bridgrs,  46  Id. 
528;  Thomas  v.  White,  14  Id.  56;  but  in  cases  of  fraud  or  inequitable  conduct, 
the  statute  begins  to  run  only  from  the  discovery  of  the  fraud:  SJielhy  v. 
Shelby,  6  Id,  686;  App  v.  Dreisbach,  21  Id.  447;  Jieeves  v.  Dougherty,  27  Id. 
496,  and  note;  Sichardson  v.  Jones,  22  Id.  293;  Huynie  v.  HalCa  Ex*r,  42  Id. 
427;  Kuhns*  Appeal,  87  Pa.  St.  104,  where  the  language  of  the  X)rincipal  caaa 
in  regard  to  the  running  of  the  statute  is  quoted,  and  applied  to  a  case  where 
a  guardian  had  perpetrated  a  fraud  in  the  settlement  of  his  accounts;  and  it 
was  held  that  the  limitation  in  the  act  of  October  13,  1840,  began  to  ran 
from  the  discovery  by  the  injured  party,  and  not  from  the  confirmation  of  the 
account. 

Thb  pbinczfal  CASS  IS  ALSO  CITED  in  Cfump*s  Appeal,  65  Pa.  St.  479,  to  the 
point,  "  that  a  mistake  or  accidental  omission,  its  equivalent,  in  drawing  np 
the  terms  of  a  written  instrument,  falls  within  the  JQrisdictiQ&  of  chancery 
under  the  head  of  mistake.*' 


MoGrowiN  V.  Reminoton. 

[12  PxmraTLTAiiiA  Btaxb,  66.] 

Brmaxno  Dkliyxbt  of  Chattbui  Detained  will  be  Dbgbsed  where  the 
law  does  not  afford  adequate  redress  by  compensation  in  damages,  or 
where  such  chattels  have  been  deposited  upon  a  trust. 

JuBiSDionoN  OF  Eqttitt  Attaohino  fbom  Nature  of  One  of  the  Sobjeotb 
OF  Contest  Embbaoes  All  of  Them. 

Bill  in  equity.  The  complainant,  Z.  W.  Bemington,  set 
forth  in  his  bill  that  he  had  been  a  surveyor  and  regulator  of 
the  streets  of  Pittsburgh,  and  other  places  around  that  city, 
and  as  such,  had  made  many  maps,  plans,  plats,  and  drafts  of 
surreys  of  the  ground  in  and  near  the  city,  of  the  gradtis  of 
streets  and  roads,  and  of  plantations  in  the  adjoining  counties^ 
and  possessed  certain  furniture  and  surveying  instruments;  that 
he  removed  from  Pittsburgh,  intending  to  engage  in  other  oo- 
cupations,  and  left  his  plans,  plats,  and  other  property  with  the 
defendant,  who  had  been  under  the  complainant's  tuition  and  ser- 
vice as  a  surveyor,  for  the  purpose  of  the  defendant's  use  and 
assistance,  until  they  should  be  again  required  by  the  complain- 
ant, in  case  he  returned  and  resumed  his  old  business  of  sur- 
veying; that  all  of  the  complainant's  property  in  the  defendant's 
hands  was  of  real  value  to  the  complainant,  such  that  no  dam« 
ages  at  law  could  compensate,  and  which  would  be  difficult  or 
impossible  to  replace  or  procure;  and  that  the  complainant  de- 
manded his  property  of  the  defendant,  but  the  latter  refused  to 
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deliyer  it  up.  The  answer  affirmed,  among  other  things,  that 
the  plans  and  other  property  belonged  in  part  to  the  respondent 
and  in  part  to  other  persons.  At  the  hearing,  the  platb,  plans, 
drafts,  and  any  copies  of  the  same  that  might  have  been  made 
by  the  defendant  before  the  demand,  and  the  furniture  and  in- 
struments, were  decreed  to  be  delivered  up  to  the  complainant, 
and  an  injunction  which  had  been  granted,  restraining  the  copy- 
ing, destroying,  secreting,  etc.,  of  the  plats,  plans,  and  draft?, 
was  made  perpetual.     Defendant  appealed. 

Cr<ift  and  McCancUess,  for  the  appellant. 
DurUop,  contra. 

By  Court,  Bell,  J.  The  defendant  having  failed  to  sustain, 
by  proof,  his  allegation  of  sale  or  gift  of  the  articles  sought  to 
be  recovered  by  this  bill,  the  contest  in  this  court  is  reduced  to 
two  questions:  1.  Whether  the  bill  presents  sufficient  grounds 
to  warrant  the  interference  of  a  court  of  equity,  in  this  state, 
under  the  statute  conferring  equitable  jurisdiction?  2.  Whether 
that  portion  of  the  decree  which  covers  the  surveying  instru- 
ments and  furniture  described  in  the  exhibits  annexed  to  the 
bill  can  be  sustained  ? 

As  to  the  first  point:  the  defendant  insists  that  the  only  rem- 
edy is  at  law.  Though  the  action  of  replevin  is,  with  us,  a 
broader  remedy  than  in  England,  lying  in  all  cases  where  one 
man  improperly  detains  the  goods  of  another,  it  is  in  no  in- 
stance e£fective  to  enforce  a  specific  return  of  chattels,  since  a 
claim  of  property  and  bond  given  is  always  sufficient  to  defeat 
reclamation,  no  matter  what  may  be  the  eventual  issue  of  the 
contest.  As,  therefore,  our  common-law  tribunals  are  as  power- 
less for  such  a  purpose  as  the  similar  English  courts,  the  pro- 
priety of  exerting  the  equitable  jurisdiction  now  invoked  must 
depend  with  us  on  the  same  reasons  that  are  deemed  sufficient 
to  call  it  into  action  there.  Here,  as  there,  the  inquiry  must  be 
whether  the  law  affords  adequate  redress  by  a  compensation  in 
damages,  where  the  complaint  is  of  the  detention  of  personal 
chattels.  If  not,  the  aid  of  a  court  of  chancery  will  always  be 
extended  to  remedy  the  injtuy ,  by  decreeing  a  return  of  the  thing 
itself. 

The  precise  ground  of  this  jurisdiction  is  said  to  be  the  same 
as  that  upon  which  the  specific  performance  of  an  agreement  ia 
enforced,  namely,  that  fruition  of  the  thing,  the  subject  of  the 
agreement,  is  the  object,  the  failure  of  which  would  be  but  ill 
■upplied  by  an  award  of  damages:  Lowiher  v.  Lowiher,  13  Yea 


686  McGowiN  V,  Remington.  ppenn, 

95.  In  the  application  of  this  rule  some  difficulty  has  been  expe* 
rienccd.  The  examples  afforded  by  the  English  books  are  usually 
those  cases,  where,  from  the  nature  of  the  thing  sought  after, 
its  antiquity,  or  because  of  some  peculiarity  connected  with  it, 
it  can  not  easily,  or  at  all,  be  replaced.  Of  these  may  be  in- 
stanced, the  title-deeds  of  an  estate  and  other  muniments  of 
property;  raluable  paintings:  Lowther  v.  Lowther,  supra;  an 
antique  silver  altar-piece:  Duke  of  Somerset  v.  Cookson,  3  P. 
Wms.  389;  an  ancient  horn,  the  symbol  of  tenure,  by  which  an 
estate  is  held:  Puseyv.  Pusey,  1  Yem.  273;  heir-looms:  Mw^ 
clesfield  v.  Davis ^  3  Ves.  &  Bea.  18;  and  even  a  finely  carved 
cherry-stone:  Peamev,  Lisle ^  Amb.  77.  Such  articles  as  these 
are  commonly  esteemed  not  altogether,  or  perhaps  at  all, 
for  their  intrinsic  value,  but  as  being  objects  of  attachment  or 
curiosity,  and,  therefore,  not  to  be  measured  in  damages  by  a 
jtiry  who  can  not  enter  into  the  feelings  of  the  owner;  so  too 
the  impossibility,  or  even  great  difficulty  of  supplying  their  loss, 
may  put  damages  out  of  the  question  as  a  medium  of  redress. 
But  these  are  not  the  exclusive  reasons  why  chancery  inter- 
feres, for  there  may  be  cases  in  which  the  thing  sought  to  be 
recovered  is  susceptible  of  reproduction  or  substitution,  and 
yet  where  damages  could  not  be  so  estimated  as  to  cover  present 
loss  or  compensate  its  future  consequent  inconvenience.  And 
I  take  it  this  is  always  so,  where,  from  the  nature  of  the  sub- 
ject or  the  immediate  object  of  the  parties,  no  convenient  meas- 
ure of  damages  can  be  ascertained;  or,  where  nothing  could 
answer  the  justice  of  the  case  but  the  performance  of  a  contract 
in  specie.  Of  this  Buxton  v.  Lister,  3  Atk.  384,  furnishes  an 
example  in  the  analogous  instance  of  a  contract  for  the  sale  of 
personalty:  contracts,  which  are  most  commonly  left  to  be  dealt 
with  at  law.  It  was  a  bill  to  enforce  the  performance  of  an 
agreement  for  the  purchase  of  several  large  parcels  of  growing 
wood,  to  be  severed  by  the  defendants,  who  were  to  have  eight 
years  to  dispose  of  it,  and  to  pay  for  it  in  six  yearly  installments. 
Lord  Hardwicke  was,  at  first,  extremely  reluctant  to  entertain 
the  bill,  but  after  discussion  came  to  the  conclusion,  that, 
though  relating  to  a  personal  chattel,  it  was  such  an  agreement 
that  the  plaintiff  might  come  into  chancery  for  a  specific  per- 
formance. He  instanced  the  case  of  Taylor  v.  Neville,  which 
was  a  bill  for  the  performance  of  articles  for  the  sale  of  eight 
hundred  tons  of  iron,  to  be  paid  for  in  a  certain  number  of 
years,  by  installments,  where  the  decree  prayed  for  was  made; 
and  proceeded  to  observe — ''  such  sort  of  contracts  as  these. 
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differ  from  those  that  are  immediately  to  be  executed.  There 
are  several  circumstances  which  may  concur.  A  man  may  con- 
tract for  the  purchase  of  a  great  quantity  of  timber,  as  a  ship- 
carpenter,  by  reason  of  the  vicinity  of  the  timber;  and  this  is 
on  the  part  of  the  buyer.  On  the  part  of  the  seller,  suppose  a 
man  wants  to  clear  his  land  in  order  to  turn  it  to  a  particular 
eort  of  husbandry;  there  nothing  can  answer  the  justice  of  the 
case  but  the  performance  of  the  contract  in  specie.'^  Similar  in 
principle  is  the  case  of  Fells  v.  Head,  3  Ves.  70,  where  the  plaint- 
iffs prayed  the  restoration  of  an  engraved  silver  snuff-box,  used 
for  many  years  by  a  society,  as  the  symbol  of  their  association; 
and  Nuihrown  v.  Thornton  y  10  Id.  159,  where  a  tenant  brought 
a  bill  against  his  lessor,  who,  under  pretense  of  the  tenant's 
covenant,  had  repossessed  himself  of  the  land,  and  seized  upon 
the  stock  of  cattle,  which  by  the  lease  the  tenant  was  to  enjoy 
for  seven  years.  The  objection  was  that  the  tenant's  remedy,  if 
he  was  entitled  to  one  at  all,  was  at  law,  in  damages. 

But  how,  asked  Lord  Elden,  are  damages  to  be  estimated  in 
such  a  case  ?  The  direction  to  the  jury  must  be  to  give,  not  the 
value  of  the  chattels,  but  their  value  to  the  tenant !  A  similar 
question  may  well  be  propounded  in  our  case.  By  what  stand- 
ard would  you  measure  the  injury  the  plaintiff  may  sustain 
in  futuro  from  being  deprived,  even  for  a  brief  period,  of  the 
use  of  papers  essential  to  the  prosecution  of  his  business  ?  Their 
intrinsic  value  might,  perhaps,  be  ascertained  by  an  estimate  of 
the  labor  necessary  to  their  reproduction,  admitting  the  means 
to  be  at  hand,  and  within  the  power  of  the  plaintiff.  But  how 
could  a  tribunal  ascertain  the  probable  loss  which  in  the  mean 
time  might  be  sustained?  The  present  pecuniary  injury  might 
be  little  or  nothing,  and  so  possibly  of  the  future;  or  it  might 
be  very  great,  depending  upon  the  unascertainable  events  of 
coming  time,  as  these  may  be  influenced  by  the  misconduct 
of  the  defendant.  These  considerations  show,  I  think,  the 
case  is  not  one  for  damages.  Besides,  as  many  of  the  maps, 
plans,  surveys,  and  calculations  are  said  to  be  copies  of  private 
papers,  we  are  by  no  means  satisfied  they  could  be  replaced  at 
all.  Certainly  not  without  permission  of  the  owners;  a  risk  to 
which  the  plaintiff  ought  not  unnecessarily  to  be  exposed.  If 
to  these  reflections  we  add  the  fact  that  some  of  these  docu- 
ments are  the  original  work  of  the  plaintiff,  of  value  as  being 
predicated  upon  data  possibly  no  longer  accessible,  a  wrong  is 
perpetrated  which  a  chancellor  ought  not  to  hesitate  in  reliev- 
ing.   It  is  enough  for  this  purpose  that  a  perfect  relief  at  law 
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is  not  apparent.  The  thing  to  be  guarded  against  is  not  the 
invasion  of  the  defendant's  rights,  for  he  stands  here  absolutely 
without  any,  except  the  common  interest  every  citizen  has  in 
preserving  the  proper  line  of  distinction  that  divides  the  juris- 
diction and  limits  the  powers  of  the  several  courts.  What  is  to 
be  avoided  is  an  unnecessary  trespass  upon  the  province  of  the 
common-law  tribunals,  and  this  is  to  be  tested  by  the  simple 
query  whether  they  o£fer  a  full  remedy  for  the  wrong  com- 
plained of. 

But  there  is  another  ground  upon  which  this  proceeding  may 
be  sustained.  In  Fella  v.  Bead,  3  Yes.  70,  the  snuff-box  was 
deposited  with  the  defendant  as  a  member  of  the  society,  upon 
certain  terms,  to  be  redelivered  upon  the  happening  of  certain 
events.  Lord  Bosslyn  held  that  under  these  facts  the  defendant 
was  a  depositary  on  an  express  trust  which,  upon  a  common 
ground  of  equity,  gave  the  plaintiff  title  to  sue  in  that  court; 
and  in  this  he  was  supported  by  Lord  Eldon,  in  the  subsequent 
ease  of  Nulbrovm  v.  Thornton,  According  to  the  proof  in  our 
ease,  the  papers  and  documents  claimed  were  left  with  the  de- 
fendant under  the  express  understanding  that  they  were  to  be 
redelivered  whenever  the  plaintiff  should  see  fit  to  resume  the 
business  of  his  then  profession  in  this  city.  It  is  then  the  case 
of  direct  confidence  violated — ^a  spell  sufficiently  potent  to  caU 
into  vigorous  activity  the  authority  invoked. 

As  to  the  second  question ,  it  is  perhaps  enough  to  say,  that 
when  once  a  court  of  equity  takes  cognizance  of  a  litigation,  it 
will  dispose  of  every  subject  embraced  within  the  circle  of  con- 
test, whether  the  question  be  of  remedy  or  of  distinct  yet  con- 
nected topics  of  dispute.  If  the  jurisdiction  once  attaches  from 
the  nature  of  one  of  the  subjects  of  contest,  it  may  embrace  all 
of  them,  for  equity  abhors  multiplicity  of  suits.  Thus  in  the 
case  last  cited,  the  chancellor  ruled  that  where  a  person  is  found 
wrongfully  in  possession  of  a  farm,  over  which  the  court  had 
undoubted  power,  and  also  in  possession  of  the  stock  upon  it, 
at  the  same  time  and  under  the  effect  of  the  same  wrong,  the 
court  will  undoubtedly  make  him  account  for  and  deliver  back 
the  whole.  In  the  case  at  bar  the  surveying  instruments  and 
office  furniture  stand  in  the  same  category  with  the  maps,  drafts, 
etc. ;  were  delivered  to  the  defendant  at  the  same  time,  and  are 
withheld  by  an  exertion  of  the  same  wrong.  In  short,  they 
enter  into  and  make  part  of  the  same  transaction,  and  may, 
therefore,  be  the  objects  of  the  same  measure  of  redxeBS. 

Decree  affirmed. 
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Equitt  JuRiSDicnoN  TO  Recovek  Chattels.  —As  a  general  rule,  equity 
will  not  take  jurisdiction  to  recover  specific  chattels:  See  Lining  v,  Oeddes, 
16  Am.  Dec.  606;  but  if  the  chattels  have  bome  special  value  to  the  owner, 
over  and  above  any  pecuniary  estimate,  equity  will  entertain  s  sikit  for  their 
recovery,  or  specific  performance  of  a  contract  concerning  them:  Id.;  3  Pome* 
roy's  Eq.  Jar.,  sec.  1402,  where  the  principal  case  is  cited.  In  FolCa  Appeal,  91 
Pa.  St.  437f  the  court,  in  stating  that  it  knew  of  no  instance  Ui  Pennsylvania 
in  which  a  court  of  equity  had  decreed  a  specific  performance  of  a  contract 
for  the  sale  of  stock,  cited  and  distinguished  the  principal  case,  on  the  ground 
that  the  latter  came  within  the  well-recognized  exception  to  the  rule  that 
equity  will  not  entertain  a  suit  to  recover  specific  chattels;  besides,  in  that 
case,  the  property  was  deposited  on  trust.  The  exception  to  the  general 
rule  of  equity  in  regard  to  the  recovery  of  chattels  is  kept  within  narrow 
grounds.  This  fact  probably  gave  rise  to  the  citation  of  the  principal  case  in 
Smaltz^a  Appeal,  99  Id.  312,  where  it  was  said  that  the  courts  of  Pennsylva- 
nia will  not  entertain  equity  jurisdiction  for  specific  performance  where  there 
is  an  adequate  remedy  at  law  in  damages,  and  the  occasion  for  the  remark, 
that  "  care  should  be  taken  that  there  be  no  unnecessary  encroachment  on 
the  province  of  the  courts  of  common  law."  The  decision  of  the  principal 
case  is  perhaps  a  little  remarkable  as  coming  from  the  courts  of  a  state  with 
such  narrow  equity  powers  as  those  of  Pennsylvania.  But  in  Finley  v.  Aiken, 
1  Grant's  Gas.  92,  which  was  an  action  for  specific  performance  of  a  contract 
for  the  sale  of  land  at  the  suit  of  the  vendor,  the  principal  case  was  cited  on 
the  point,  that  the  action  in  question  ought  to  be  maintainable  in  Pennsyl- 
vania, since  the  equitable  remedy  should  be  encouraged,  because  better  than 
the  action  of  covenant,  which  was  bungling  and  inadequate. 

Trusts  in  Personalty  will  be  enforced:  Kimball  v.  Morton,  43  Am. 
Dec.  621;  3  Pomeroy's  Eq.  Jur.,  sec.  1402,  citing  the  principal  case.  The  prin- 
cipal case  is  also  cited  in  Simes  v.  Everson,  46  Pa.  St.  309,  in  which  it  was 
held  that  the  district  court  had  jurisdiction  of  a  bill  in  equity  to  compel 
the  redelivery  of  a  note  given  to  the  payees  and  holders  by  tho  maker,  on 
condition  and  under  agreement  that  it  should  be  specifically  surrendered  in 
case  of  the  failure  of  a  contemplated  arrangement,  the  arrangement  having 
failed,  and  the  complainant  having  retrausferred  the  consideration  received 
from  the  respondents,  according  to  the  agreement.  As  to  establishing  the 
trusts  by  parol,  see  Kimball  v.  Morton,  supra,  where  the  cases  in  this  series 
are  collected.  Express  trusts  in  personalty  are  not  abolished  by  the  revised 
•tatutes  of  New  York,  abolishing  all  but  certain  kinds  of  express  trusts: 
Kane  v.  GoU,  35  Am.  Dec.  641. 

Jurisdiction  op  Equity  Once  Attaching,  Extending  to  Entire  Con- 
troversy: Chichester  y,  Vass,  4  Am.  Dec.  531;  Middletovm  Dank  v.  Russ,  8 
Id.  164;  King  v.  Baldwin,  Id.  415;  HughUtt  v.  HarjiA,  12  Id.  104;  Candler 
v.  PeUU,  19  Id.  399;  Dvgan  v.  Cureton,  31  Id.  727;  Irvine's  Heirs  v.  McRee^ 
42  Id.  468.  In  the  last  case  it  was  held  that  equity  had  jurisdiction  to  decree 
the  possession  of  land,  when  a  controversy  about  the  title  had  been  properly 
brought  in  that  court.  The  principal  case  is  a  leading  one  in  Pennsylvania,  on 
the  proposition  that  if  a  court  of  equity  obtains  jurisdiction  for  any  purpose  it 
will  retain  it  for  all,  and  is  cited  to  that  effect  in  ShoUenberger^s  Appeal,  21 
Pa.  St.  340,  to  show  that  if  the  orphans'  court — essentially  a  court  of  chan- 
cery— had  decreed  a  balance  in  the  guardian's  favor  on  settlement  of  account, 
be  might  have  a  writ  of  Jiei-i  fadajs  to  collect  the  balance  out  of  the  ward's 
estate;  in  Ohninger  v.  Hazard,  42  Id.  401,  on  the  general  x^roposition  that 
since  discovery  was  peculiarly  a  chancery  jurisdiction,  equity,  to  prevent  a 
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multiplicity  of  suits,  will,  when  it  has  acquired  jurisdiction  for  this  par* 
pose,  entertain  the  suit  and  dispose  of  every  connected  topic — ^t.  e.,  decree 
an  accounting,  when  discovery  is  sought;  in  Souder's  Appeal^  57  Id.  502, 
on  the  point  that  when  money  is  paid  into  court  on  a  judgment,  and  is 
claimed  by  different  persons  as  owners  of  the  judgment,  the  question  of 
ownership  may  be  determined  by  the  court  itself  or  submitted  to  a  jury;  but 
if  the  ownership  of  an  incumbrance  arises  legitimately  in  a  proceeding  to 
make  distribution,  it  may  be  determined  in  the  proceeding  itself,  as  one  of 
the  incidents  of  distribution,  thus  avoiding  prolongation  and  circuity  of 
action;  in  Marvine  v.  Drezel,  68  Id.  368,  to  the  efifect  that  when  a  sale 
of  land  by  executors,  in  a  manner  which  would  be  ruinous  to  the  complain* 
ant,  who  was  jointly  interested  with  the  testator,  by  virtue  of  an  agreement^ 
in  the  proceeds  of  the  land  to  be  sold  by  the  testator,  was  restrained,  a  sale 
in  such  manner  as  would  serve  the  joint  interests  of  the  parties  woold 
be  decreed;  in  AUiaon  A  Evaiui*  AppecU,  77  Id.  227,  where  damages  were 
sought  to  be  obtained,  on  an  injunction  granted  to  restrain  boring  for  oil;  in 
Winton's  Appeal,  97  Id.  395,  to  the  point  that  equity  has  power  to  en- 
force its  own  decree  in  reference  to  a  subject  over  which  it  has  obtained 
jurisdiction,  without  being  obliged  to  have  recourse  to  the  assistance  of  a 
court  of  law;  and  in  Morss^s  Appeal,  97  Id.  396,  to  the  effect  that  if  an 
absolute  deed  has  been  decreed  by  equity  a  mortgage,  a  sale  of  the  mortgage 
will  be  ordered,  not  by  virtue  of  the  power  of  equity  to  decree  a  sale  at  the 
instance  of  the  mortgagee,  but  because  where  jurisdiction  has  once  attached, 
it  embraces  within  its  grasp  all  powers  and  remedies  necessary  to  gire  effect 
to  the  equity  which  is  invoked. 


Brownfield  v.  Brownfield. 

IV2  Pennbtltania  State,  13G.] 

Whsbs  Name  and  Description  in  Devise  Answer  in  Same  Deobes  to 
Each  of  Two  Objects,  the  intention  is  a  pure  question  of  fact,  and  does 
not  depend  in  any  degree  on  legal  direction. 

To  Remove  Latent  Ambiguitt  in  Will,  acts  and  declarations  of  a  testa- 
tor in  respect  to  the  thing  given  are  admissible;  also,  the  relative  amount 
of  advancements,  and  the  differences  in  value  of  portions  of  land  de- 
vised to  children,  are  proper  subjects  for  consideration. 

Ejectment.  The  action  was  brought  by  John  Brownfield 
against  Isaac  Brownfield  to  recover  a  piece  of  land  in  the  shape 
of  a  triangle,  containing  about  thirty  acres,  inclosed  between 
two  lines,  laid  down  in  the  accompanying  draft  as  E  H  and 
E  F,  and  meeting  at  E,  near  the  west  side,  and  a  third  line, 
drawn  from  H  to  F.  The  question  was  as  to  which  of  the 
two  lines,  E  H  and  E  F,  constituted  the  boundary  between  the 
parties.  The  line  E  H  ran  a  few  degrees  north  of,  while  the 
line  E  F  ran  a  greater  number  of  degrees  south  of,  due  east. 
The  entire  tract  of  land,  embracing  the  portion  in  controversy » 
had  been  patented  to  Thomas  Brownfield,  who  afterwards,  io 
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consideration  of  love  and  affection,  conveyed  the  north-eastern 
part  of  it  to  his  son  John.  The  remainder  of  the  tract  is  termed 
the  ''home  place,"  and  includes  the  premises  in  question.  A 
further  conveyance  of  a  small  part  of  this  "  home  place,"  with 
a  saT7-mill  and  water  right,  had  been  made  to  John  by  his  father, 
on  a  money  consideration.  Thomas  Brownfield,  by  his  will,  de- 
Tised  to  his  son  Isaao,  the  southern  portion  of  the  ''home 


place,"  "  beginning  at  the  saw-mill  race  [E],  four  perches  south 
of  the  dwelling-house,  near  said  saw-mill,  and  thence  supposed 
nearly  an  east  course  to  a  post,  a  comer  of  John  Brownfield's 
and  my  home  place,  and  the  other  part- of  my  home  place  I  give 
and  devise  to  my  eldest  son  John  and  his  male  heirs."  Evidence 
was  offered  by  the  defendant,  showing  that  there  was  a  post 
comer  at  each  of  the  two  places,  H  and  F,  thereby  raising  a 
latent  ambiguity  in  the  will;  whereupon  the  plaintiff  offered  to 
show  by  the  executor  and  scrivener  of  the  will,  that  the  testator 
intended  the  line  to  run  to  the  post  corner  at  F,  to  the  admis* 
sibility  of  which  the  court  sustained  an  objection.  The 
plaintiff  then  proposed  to  prove  by  the  deposition  of  Anne 
Brownfield,  a  daughter  of  the  testator,   that  her  father  had 
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told  her  how  he  meant  to  make  his  will,  and  that  the  diyision 
line  between  John  and  Isaac  was  to  run  to  the  post  comer  at  F; 
that  she  saw  him  stake  off  that  line,  and  after  he  had  done  so, 
told  her  he  had  staked  it  up  to  John's  comer  at  F;  and  that 
she  subsequently  went  and  saw  the  stakes  up  to  that  comer. 
This  eyidence  was  rejected  by  the  court.  Evidence  was  then 
offered  bj  the  plaintiff  to  show  the  relative  values  of  his  and 
Isaac's  portions  of  the  land,  and  the  circumstances  which  in- 
duced the  father  to  make  the  gift  referred  to  to  John.  The 
court  also  refused  to  admit  this  evidence.  There  was  a  verdict 
and  judgment  for  the  plaintiff.  The  direction  to  the  jury,  for 
which  error  was  assigned  by  the  defendant,  is  stated  in  the 
opinion. 

MUter^  Deford,  and  Veech,  for  the  plaintiff  in  error. 

J.  K.  Ewing,  N.  Eioing,  and  Fuller,  contra. 

By  Court,  Gibson,  C.  J.  The  key  to  the  difficulty  in  this  case 
is,  that  it  arises  from  a  latent,  not  a  patent,  ambiguity,  pro- 
duced not  by  the  words  of  the  will,  but  by  circumstances  col- 
latetal  to  it.  Had  the  contemplated  monument  of  the  division 
between  the  brothers  been  described  as  the  "  post,  a  comer  of 
John  Brownfield's  and  my  home  place,"  the  definite  article  would 
have  indicated  the  existence  of  an  apprehension  that  there  was 
no  other  post  comer  which  answered  the  description;  and  the 
ambiguity  caused  by  the  testator's  ignorance  of  the  fact,  and 
not  by  any  uncertainty  in  his  words,  would  clearly  have  been  la 
latent  one.  Is  it  less  so,  when,  using  the  indefinite  article,  he 
describes  the  monument  as  a  post  comer  ?  It  is  plain  he  sup- 
posed that  there  was  only  one  such ;  for  had  he  known  there 
were  two,  he  surely  would  have  specified  the  intended  one  by 
reference  to  peculiar  circumstances  connected  with  it.  Nothing 
could  be  more  indefinite  than  a  bequest  simply  to  John  Smith; 
yet  it  would  be  unambiguous,  standing  on  the  words  of  the 
will,  though  it  might  be  otherwise  standing  on  extrinsic  cir- 
cumstances; and  a  contest  about  the  identity  of  the  legatee 
would  be  determinable  as  an  unmixed  question  of  fact,  the  court 
having  no  more  to  do  with  it  than  to  inspect  the  evidence  perti- 
nent to  it,  and  pass  it  to  the  jury.  As  regards  the  comer,  the 
contest  in  the  court  below  was  such;  and  the  question  to  be 
solved  was  one  of  fact,  which  did  not  depend  in  any  degree  on 
legal  direction.  "  Yet,"  said  the  judge,  referring  to  the  dia- 
gram, "  the  location  of  the  line  on  the  ground  is  for  you.  Was 
F  a  post  comer?    If  it  was,  I  think  the  will  directs  to  that 
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point.  But  if  it  was  not,  and  the  corner  H  was  a  post  comer, 
and  the  only  one  in  an  easterly  direction  from  the  place  of 
beginning,  then  that  is  the  true  corner,  and  your  verdict 
should  be  for  the  defendant;  if  not,  or  if  both  H  and  F  were 
post  comers,  then  your  verdict  should  be  for  the  plaintiff/' 
But  the  will  did  not  point  to  either  of  the  corners  in  exclu- 
sion of  the  other,  though  external  circumstances  might  do  so. 
It  gave  no  directions,  but  to  run  by  an  easterly  course  to  a 
post  comer  of  John  Brownfield's  land  and  the  testator's  home 
place:  and  if  there  were  two  such,  the  will  did  not  point  to 
either  of  them  in  particular.  That  the  verdict  ought  to  be 
for  the  plaintiff,  if  both  H  and  F  were  found  to  be  post 
comers,  was  not  a  necessary  conclusion  of  either  fact  or  law. 
It  is  true,  the  course  of  the  contemplated  line  was  supposed  by 
the  testator  to  be  nearly  east;  but  that  was  a  matter  pt  guess 
which  leads  to  no  result.  I  can  at  present  recall  but  one  case 
in  which  a  legal  conclusion  has  been  drawn  from  modes  of 
designation.  Where,  as  in  Vemor  y.  Henry,  3  Watts,  393,  a 
concurrent  designation  by  name  and  by  description  disagree, 
the  rule  is  that  the  former  shall  bo  taken  to  be  the  more  worthy 
in  certainty.  But  here  there  was  no  disagreement,  the  name 
and  the  description  answering  in  the  same  degree  to  each  of  the 
comer  posts;  so  that  nothing  was  to  be  determined  but  a  pure 
question  of  fact.  True,  the  judge  told  the  jury  that  the  loca- 
tion of  the  line  on  the  ground  was  for  them;  but  if  he  did  not 
mean  to  instruct  them  that  legal  conclusions  would  diversely 
spring  from  the  two  facts  put  before  them,  as  the  one  or  the 
other  of  them  should  be  found,  they  might  readily  suppose 
him  to  mean  it. 

The  impression  that  the  question  of  intention  stood  on  the 
words  of  the  will,  seems  to  have  led  also  to  the  exclusion  of  evi- 
dence which,  we  think,  ought  to  have  been  received.  To  remove 
a  latent  ambiguity,  circumstances  indicative  of  the  state  of  the 
testator's  affections  towards  the  object  of  his  bounty,  or  the 
relative  circumstance  of  his  connections,  or  his  acts  and  decla- 
rations in  respect  to  the  thing  given,  or  the  person  of  the  donee, 
are  constantly  admitted.  The  competency  of  such  matters  was 
considered  in  Vemor  v.  Henry,  already  quoted;  but  it  is  unnec- 
essary to  recur  to  authority  for  the  principle.  In  applying  it  to 
the  evidence  in  this  case,  it  is  difficult  to  say  whether  the  testi- 
mony of  the  scrivener,  that  the  testator  intended  the  line  to  be 
run  to  the  post  comer  at  F,  was  proper  or  not.    If  it  was  offered 

as  proof  that  the  testator  had  said  so,  it  ought  to  have  been  ad- 
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xnitted;  but  if  it  was  offered  as  the  opinion  of  the  witness,  it 
wat?  not  admissible,  though  the  facts  on  which  it  was  formed 
migLt  be  so.  Clearly,  however,  the  deposition  of  Anne  Brown- 
field  was  competent.  If  the  testator  told  her  he  meant  to  direct 
by  his  will  that  the  line  of  division  should  be  run  to  the  partic- 
ular corner;  that  she  saw  him  begin  to  stake  it  off  in  that  direc- 
tion ;  that  he  afterwards  told  her  he  had  staked  it  to  that  comer; 
and  that  she  subsequently  saw  the  stakes  leading  to  it;  these 
facts  would  be  not  only  competent  but  powerful  evidence  that 
the  particular  corner  was  the  one  called  for  in  the  will.  Ad  the 
presumption  is,  in  the  first  instance,  that  a  testator  aims  at 
equality,  the  relative  amount  of  the  advancements  and  the  dif- 
ferences in  value  of  the  portions  of  the  land  would  be  proper 
for  consideration. 

The  questions  of  evidence,  having  been  ruled  for  the  defend- 
ant in  error,  are  considered  on  this  writ  of  error  by  consent  oi 
the  parties. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Latent  Ambiguity  in  Will. — ^Parol  evidence  is  admissible  to  show  legatee 
where  description  applies  to  several:  Clarke  v.  Cotton,  24  Am.  Dec.  279;  and, 
lu  general,  to  explain  a  latent  ambiguity:  Mann  v.  Mann,  7  Id.  416;  Breck" 
enridge  v,  Duncan,  12  Id.  359.  The  circumstances  of  the  testator  may  be 
shown:  See  note  to  Kennon  v.  McHobertSf  I  Id.  446.  The  language  of  Gib- 
son, C.  J.,  in  the  principal  case,  that  to  remove  a  latent  ambiguity  the  cir- 
cnmstances  indicating  the  testator's  affections  towards  the  objects  of  his 
boimty,  or  the  relative  circumstances  of  his  connections,  or  his  acts  and  dec- 
larations in  respect  to  the  thing  given  or  the  person  of  the  donee,  may  be 
considered,  is  quoted  and  approved  in  1  Jarm.  on  Wills  (by  Band.  &  Talc), 
p.  734,  n.  9. 

Declarations  of  Testator,  when  Admissible. — Declarations  are  ad- 
missible to  remove  a  latent  ambiguity:  Note  to  Jackson  y,  Kniffen,  3  Am.  Deo. 
398.  Declarations  of  testator  as  to  his  understanding  of  the  will  are  inad- 
missible for  the  purpose  of  showing  his  intention:  Coni/ort  v.  Mather,  37  Id. 
623.  When  made  regarding  the  cancellation  of  a  will,  they  are  inadmissible, 
if  not  connected  with  any  act  done  or  attempted  by  testator,  to  effect  a  revo. 
cation:  Dan  v.  Brown,  15  Id.  395.  When  made  at  the  time  of  execution  and 
delivery  of  an  instrument  alleged  to  be  a  codicil,  they  are  a  part  of  the  res 
gesfos:  Marston  v.  Mars  ton,  43  Id.  611.  As  to  the  admissibility  of  declara- 
tions to  show  fraud;  duress,  undue  influence,  etc.,  see  Hoge  v.  Iloge,  26  Id« 
52,  where  the  prior  cases  in  this  series  are  collected:  Nelson  v.  McQ\ffert,  49 
Id.  170. 

Subsequent  Trial  op  Principal  Case:  See  Broumfidd  v.  Broumfield,  20 
Pa.  St.  55,  where  it  was  held  that  the  duty  of  the  jury  was  to  fit  the  descrip- 
tion, /'  thence  supposed  nearly  an  east  course  to  a  post,  a  comer  of  John 
Brownfield  and  my  home  place,"  to  the  land,  and  parol  evidence  was  always 
admissible  to  fit  a  description  to  its  subject.  And  further,  ttoo  post  comers 
having  existed,  it  was  competent  to  show  by  deeds  for  adjoining  lands,  and 
other  evidence,  which  comer  was  the  one  the  testator  meant  to  designate. 
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£12  Penxstlvaiiia  State,  164.] 

Absionmekt  of  Money  may  be  Effected  by  Power  of  Attobnit  to 
collect  and  distribute  the  same  to  creditors. 

Power  of  Attorney  to  Collect  and  Distribute  Monet  is  not  Revoca- 
ble after  its  execution  by  collection  of  the  money. 

Statutes  Reoulatino  Transfers  for  Benefit  of  Creditors  Embrace 
WITHIN  THEIR  PuRViEW  an  assignment,  created  by  power  of  attorney,  to 
collect  money  and  pay  it  to  creditors. 

SoiBB  FA0U8.  The  plaintiffs,  Bagaley  &  Smith,  had  obtained 
judgment  in  foreign  attachment  against  Seatown.  The  defend- 
ants were  Watson  and  McCahan,  as  garnishees  of  Seatown.  The 
plaintiffs,  who  were  creditors  of  Seatown,  had  issued  a  foreign 
attachment,  which  was  executed  by  attachment  of  moneys  and 
effects  of  Seatown  in  the  hands  of  Watson  and  McCahan,  col- 
lected by  the  latter  by  virtue  of  a  power  of  attorney  given  them 
by  Seatown,  authorizing  them  to  collect  and  receive  all  money, 
debts,  goods,  etc.,  due  and  belonging  to  Seatown,  and  to  pay 
certain  amounts  in  a  prescribed  order  to  certain  persons,  and, 
finally,  to  pay  the  rest  of  the  creditors  pro  rata  out  of  the  balance 
of  the  assets  in  their  hands.  The  money  attached  was  claimed 
by  the  plaintiffs  and  by  the  creditors  named  in  the  power  of 
attorney.  The  court  below  held  that  the  power  of  attorney  was 
virtually  an  assignment,  but  that  it  should  have  been  recorded 
according  to  the  requisites  of  the  act  of  March  24, 1818,  and 
not  having  been  recorded,  the  fund  was  liable  to  attachment. 
Judgment  was  therefore  entered  for  the  plaintiffs,  and  this  entry 
was  assigned  for  error. 

Acheson  and  McKennan,  for  the  plaintiffs  in  eiror. 

Oow,  for  the  defendants  in  error. 

By  Court,  Gibson,  C.  J.  An  assignment  of  a  chose  in  action 
or  of  a  fund  need  not  be  by  any  particular  form  of  words,  or 
particular  form  of  instrument.  It  leaves  the  legal  ownership 
and  consequent  right  of  action  in  the  assignor;  audit  has  there- 
fore been  treated  as  a  declaration  of  trust  for  the  assignee,  or  an 
agreement  that  he  shall  receive  the  money  to  his  own  use;  or, 
as  the  case  may  be,  to  the  use  of  the  persons  beneficially  con- 
cerned. Any  binding  appropriation  of  it  to  a  particular  use, 
by  any  writing  whatever,  is  consequently  an  assignment,  or 
what  is  the  same,  a  transfer  of  the  ownership;  and  that  it  may  be 
effected  by  a  letter  of  attorney  to  collect  and  distribute  so  as  to 
be  good  against  an  attachment  by  particular  creditors,  was  ruled 
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by  this  court  in  The  Vnitcd  Slates  v.  Vaughan,  3  Binn.  400  [5 
Am.  Dec.  375],  and  Sliarpkss  v.  WcWi,  4  Dall.  280,  so  that  the 
case  before  us  is  with  the  defendants  on  authority.  The  diffi- 
culty, on  principle,  arises  from  the  revocable  nature  of  the  in- 
strument; whence  an  argument  that  if  the  principal  can  control 
the  money,  it  is  potentially  his  property,  and  subject  to  attach- 
ment, in  whatever  hands  it  may  be.  The  solution  of  it  is  that 
a  letter  of  attorney  is  not  revocable  after  it  has  been  executed; 
and  here  the  money  was  collected  and  ready  for  distribution  ac- 
cording to  the  terms  of  the  trust.  The  services  of  the  trustees, 
in  the  execution  of  it,  was  a  consideration  for  an  agreement 
which  would  have  prevented  the  donor  of  the  power  from  re- 
tracting it  had  he  been  disposed  to  do  so.  The  consideration 
of  trouble  was  certainly  as  potential  as  the  trifling  pecuniaiy 
one  inserted  in  formal  assignments.  If,  then,  the  letter  of  at- 
torney, and  the  acts  done  pursuant  to  it,  virtually  constituted 
an  assignment,  it  was  decisively  within  the  purview  of  the  stat- 
utes to  regulate  transfers  for  the  benefit  of  creditors;  else  those 
statutes  might  be  evaded,  and  the  pernicious  power  to  prefer  be 
retained  by  changing  the  form  of  the  instrument.  True,  it  was 
held  in  Blakey's  Appeal,  7  Pa.  St.  449,  that  judgments  given  to 
prefer  particular  creditors,  are  not  assignments  in  substance  or 
in  form;  but  they  could  not  be  made  so  by  any  construction, 
however  forced.  An  assignment  passes  the  property  imme- 
diately: a  judgment  enables  the  creditor  to  seize  it:  but  their 
operation  is  diverse.  Here  the  garnishees  had  the  properiy  for 
the  creditors,  by  force  of  an  irrevocable  power,  and  it  was  con- 
sequently subject  to  attachment. 
Judgment  affirmed. 

Assignment  fob  Benefit  of  Ckeditors,  hov^  Effected. — ^A  direction  to 
an  attorney,  in  whose  hands  notes  have  been  placed  for  collection,  authorisdng 
him  to  apply  the  collections  to  the  ])ayment  of  the  note  of  a  third  person,  a 
client  of  the  same  attorney,  is  an  actual  appropriation  of  the  fund,  or  an  irrev- 
ocable verbal  assignment,  which  places  it  beyond  control  of  the  assignor: 
Alexander  v.  AdamSt  47  Am.  Dec.  547.  The  principal  case  is  cited  in  VaZ- 
lance  v.  Miners'  lA/e  Ins.  Co.^  42  Pa.  St.  444,  to  the  point  that  the  form  of 
the  instrument  by  which  an  assignment  is  created  for  the  benefit  of  creditors 
is  not  inflexible.  An  instrument  in  the  shape  of  a  lease  of  a  railroad,  the 
proceeds  of  which  were  to  be  applied  to  certain  objects,  and  the  earnings  re- 
maining to  be  paid  to  certain  creditors,  is  an  assignment  for  the  benefit  of 
creditors,  and  the  road  being  property  in  possession,  and  the  earnings  poten- 
tial, both  interests  passed  to  and  vested  in  the  assignee  for  the  purpoeea  of 
the  agreement:  Bittenbender  v.  Sunhury  etc,  i?.  /?.,  40  Id.  276,  citing  the 
principal  case.  But  an  arrangement  does  not  amount  to  an  assignment  in 
tmst  for  creditors,  where  a  bank,  in  accordance  with  an  agreement  made 
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with  other  banks,  delivered  to  garnishees,  acting  on  behalf  of  the  latter,  cer- 
tain notes  and  bills  as  collateral  security  for  an  advance  made  by  such  banks 
of  a  certain  sum  of  money  for  the  redemption  of  the  assignor  bank's  notes: 
(hiffin  V.  Rogers  4  Phila.  77,  distinguishing  the  principal  case.  In  Johniton  y. 
OgUbee,  2  Id.  80,  the  principal  case  was  criticised,  the  court  saying,  that 
while  there  could  be  no  doubt  of  the  principles  laid  down,  that  when  the 
power  has  been  once  executed  it  becomes  irrevocable  and  operates  as  an 
alignment,  or  that  the  facts  justified  the  application,  they  wonld  perhaps 
have  been  more  properly  applied  by  a  jury  under  the  direction  of  a  judge,  or 
by  a  chancellor,  than  by  a  court  of  common  law  acting  on  a  special  verdict. 
The  principal  case  was  also  distinguished,  in  that  where  A.  gives  B.  a  power 
of  attorney  to  collect  a  debt  due  him  from  C,  and  directs  part  of  the  proceeds 
to  be  paid  to  D.,  no  part  of  the  debt  being  collected,  there  is  no  assignment, 
BO  as  to  defeat  an  attachment  execution  issued  upon  a  judgment  against  A. 
And  in  Beans  v,  BuUiUf  57  Pa.  St.  231,  the  principal  case  was  also  criticised 
and  explained,  the  court  holding  that  it  went  very  far,  when  it  was  argued 
that  because  an  attorney  under  a  power  was  directed  to  apply  the  proceeds  of 
the  assets  of  a  partnership  to  the  payment  of  all  debts  of  the  firm,  the  cred- 
itors acquired  an  interest  under  the  power,  and  that  it  must  be  regarded  as 
an  assignment  in  trust  for  them,  notwithstanding  the  power  passed  no  legal 
title.  The  principal  case  went  upon  the  ground  that  the  power  was  not  rev- 
ocable after  it  had  been  executed,  and  after  the  attachment  had  been  laid; 
the  money  had  been  collected,  and  there  was  a  devotion  of  it  to  certain  cred- 
itors; it  might,  therefore,  be  held  an  appropriation  to  those  creditors. 

Revocatiok  of  Assignments  for  Benefit  of  Creditobs,  by  assignor, 
not  possible  after  it  has  once  taken  effect:  Scull  v.  Beeves,  29  Am.  Dec.  703. 
See  the  subject  discussed  in  Oakley  v.  Ilibbartl,  44  Id.  425,  and  note. 

Recording  of  Assignments  for  Benefit  of  Creditors  required  in  Penn- 
sylvania witliin  thirty  days,  or  assignments  may  be  avoided  by  each  creditor 
proceeding  to  judgment  and  execution:  Senl  v.  Uvffy,  45  Am.  Dec.  691.  In 
McUree  v.  Ouy,  1  Phila.  489,  the  decision  of  the  principal  case  was  said  to 
show  that  the  object  of  the  legislature  was  to  compel  every  transfer  of  a 
debtor's  property  in  trust  for  his  creditors  to  he  placed  on  record,  whether  the 
assignment  be  legal  or  equitable,  and  without  regard  to  the  means  by  which 
it  is  efifectcd.  If  a  debtor  i)laces  property  beyond  the  reach  of  execution,  in 
trust  for  the  benefit  of  creditors,  it  is  within  the  spirit  of  the  acts  regulating 
assignments  fur  the  benefit  of  creditors,  and  the  provisions  of  those  acts  must 
be  complied  with:  Com  Exch.  Nat.  Banh  v.  Phila.  Trust  etc.  Ins,  Co.,  11 
Id.  510;  T/UCOM  v.  Bailroad,  3  Id.  210;  Bldbon  v.  Lewis,  3  Id.  455;  and  where 
A.  executed  to  certain  attorneys  for  some  of  liis  creditors  an  assignment  of 
numerous  claims  and  judgments,  "  in  payment"  of  their  demands,  it  was  an 
assignment  for  the  benefit  of  creditors,  and  not  having  been  recorded  within 
thirty  days,  was  void  as  against  a  subsequent  attaching  creditor:  Wallace  v. 
Wainwright,  87  Pa.  St.  267.  If  a  debtor  makes  an  assignment  for  the  benefit 
of  creditors,  and  tiie  deed  becomes  void  as  to  creditors  generally,  by  reason 
of  its  not  being  recorded,  a  foreign  or  an  execution  attachment  may  be  sup- 
ported: Heath  v.  Page,  03  Id.  123;  Driesbach  v.  Becker,  34  Id.  154,  In  aU 
the  foregoing  the  principal  case  was  cited. 
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Ovebholt's  Appeal. 

[la  PxmiBTLTAHIA  SZ&TB,  223.] 

It  u  Competent  to  Prove,  on  Dtstribution  of  Pbocekds  or  an  Eks* 
ODTiON  Sale,  that  the  property  sold  was  partnership  property,  and  that 
a  mere  joint  judgment  was  given  for  a  partnership  debt. 

Apfuoatiok  by  appellant,  asking  that  an  auditor's  report  be 
referred  back,  or  that  the  court  direct  an  issue  to  enable  ap- 
pellant to  prove  that  the  estate  of  *Blocher,  Shoemaker  &  Taylor, 
in  certain  factoiy  property  sold  on  execution,  was  purchased  by 
them  as  partners  for  partnership  purposes,  and  that  his  judg- 
ment was  given  for  a  partnership  debt.  The  appellant's  judg- 
ment had  been  confessed  by  the  three  defendants  on  an  instru- 
ment for  the  payment  of  money,  while  the  judgments  of  the 
appellees  were  separate  judgments  against  Shoemaker.  The 
appellant  claimed  that  his  judgment  was  entitled  to  preference 
over  the  separate  judgments  of  the  appellees,  and  made  an  affi- 
davit, the  substance  of  which  appears  in  the  opinion.  An  au- 
ditor had  been  appointed  to  distribute  the  proceeds  of  the  exe- 
cution sale,  and  his  report,  referred  to  above,  proposed  two 
plans  of  distribution,  one  on  the  assumption  that  the  land  had 
been  held  by  the  defendants  as  partners;  the  other  on  the  as- 
sumption that  it  had  been  held  by  them  as  tenants  in  common. 
The  application  was  refused;  and  the  court  confirmed  the  latter 
plan  of  distribution,  in  language  appearing  in  the  opinion. 

FaUerson  and  Howell^  for  the  appellant. 
Veech^  contra. 

By  Court,  Booebs,  J.  Under  the  act  of  1806  respecting  exe- 
cutions, if  any  fact  connected  with  the  distribution  of  the  estate 
shall  be  in  dispute,  the  court  shall,  at  the  request  in  writing  of 
any  person  interested,  direct  an  issue  to  try  the  same.  This  act 
is  ruled  to  be  imperative  on  the  court,  and  a  refusal  error,  in 
Bichal  V.  Bank,  5  Watts,  140;  ReigarCn  Appeal,  7  Watts  &  S.  267; 
Trimble's  Appeal,  6  Watts,  133;  and  in  Hul'mg  v.  DrexeU,  7  Id,  126. 
But  it  is  said  that  it  is  not  the  duty  of  the  court  in  all  cases  to 
grant  an  issue :  that  the  act  was  not  intended  to  enable  a  litigious 
party  to  demand  an  issue  under  all  circumstances,  and  thus  take 
his  chance  before  a  jury  when  there  is  nothing  in  the  case  to  call 
for  its  intervention.  And  this  is  ruled  in  Dougherty's  Estate,  9 
Watts  &  S.  192,  193  [42  Am.  Dec.  32G];  and  in  Dickcrson  and 
Eaven'ii  Ajypcal,  7  Pa.  St.  255.  If  this  be  a  case  of  that  descriptiox 
that  there  were  no  facts  to  submit,  or  that  the  determination  ol 
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the  facts  would  not  alter  the  result,  the  refusal  to  direct  one  issue 
worked  no  injury;  and  consequently,  as  has  been  repeatedly 
ruled,  we  would  not  reverse  the  proceedings.  The  controversy 
in  this  case  is  between  separate  and  partnerships  creditors,  as  to 
the  distribution  of  proceeds  arising  out  of  the  sale  of  property 
alleged  to  be  held  in  partnership.  In  the  distribution  of  the 
money  two  facts  are  material.  Was  the  judgment  of  the  appel- 
lant a  judgment  against  the  persons  named  in  their  individual 
or  partnership  characters,  and  was  the  property  sold  partner- 
ship property  ?  In  view  of  these  facts,  which  are  undoubtedly 
material  in  their  distribution,  the  appellant  filed  an  affidavit, 
setting  forth  that  the  factory  property  at  New  Haven,  sold  by 
the  sheriff  as  the  property  of  Blocher,  Shoemaker  &  Taylor, 
the  proceeds  of  which  are  now  the  subject  of  distribution,  was 
purchased  by  Blocher,  Shoemaker  &  Taylor,  as  partnership 
property,  and  for  the  purpose  of  carrying  on  business  by  them 
as  partners  for  the  manufacture  of  woolen  goods,  and  that  after 
the  purchase  aforesaid  the  defendant  knows  that  they  held  it  as 
partnership  property.  The  appellees  contend  that  the  affida- 
vit does  not  allege  that  his  debt  was  a  partnership  debt,  and 
consequently  the  only  issue  which  the  jury  would  have  to  try 
would  be  whether  or  not  the  property  sold  was  partnership 
property,  and  that  this  would  have  left  the  question  whether 
Overholt  should  be  preferred  over  other  separate  creditors  as  un- 
determined as  before,  and  consequently  would  have  no  effect  in 
changing  the  manner  of  distribution.  That  the  affidavit  in  this 
particular  is  defective  must  be  conceded;  and  if  the  case  rested 
here,  there  would  be  no  cause  for  reversal,  as  no  injury  was 
done  the  appellant.  But  that  the  request  was  not  confined  to 
an  issue  to  try  whether  the  property  sold  was  partnership  prop- 
erty, would  seem  to  be  pretty  plain.  On  the  thirty-first  of  De- 
cember, 1847,  we  found  this  entry  signed  by  the  learned  judge 
who  heard  the  case.  The  counsel  for  H.  D.  Overholt  ask  the 
court  to  refer  this  report  back  to  the  auditor,  or  to  direct  an 
issue  to  enable  him  to  prove  that  the  property  sold  was  pur- 
chased by  the  defendants  as  partners  for  partnership  purposes, 
as  is  stated  in  the  affidavit  of  H.  D.  Overholt  and  in  his  appli- 
cation for  an  issue  this  day  filed,  and  that  the  judgment  number 
90,  September  term,  1844,  was  given  for  a  partnership  debt. 
An  i  what  renders  it  certain  that  the  application  for  an  issue 
was  intended  for  a  double  purpose,  is  that  the  court  declined  to 
grant  the  application  because  it  was  believed  **  that  the  distri- 
bution must  be  made  to  the  judgments  as  they  appear  on  the 
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record;  that  their  character  can  not  be  altered  by  parol  proof, 
and  the  distribution  \7ill  be  the  same  in  the  opinion  of  the 
court,  whether  the  defendants  held  the  property  as  tenants  in 
common  or  as  partners:  the  judgments  all  appear  upon  the 
record  as  of  the  same 'character  as  ordinary  judgments  against 
the  defendants."  It  is  perfectly  plain  the  court  understood  the 
application  as  a  demand  of  an  issue  to  try  whether  the  judgment 
number  90,  September  term,  1844  (the  Overholt  judgment),  wa? 
given  for  a  partnership  debt.  Without  this  it  is  impossible  to 
understand  the  reason  assigned  for  refusing  to  grant  the  issue 
and  confirming  the  distribution  made.  With  that  explanation 
the  remark  of  the  judge  is  perfectly  intelligible,  and  if  right  in 
bis  idea  that  the  distribution  must  be  made  to  the  judgments  as 
they  appear  on  the  record,  and  that  their  character  can  not  be 
altered  by  parol  proof,  there  would  be  nothing  wrong  in  re- 
fusing to  direct  an  issue.  The  issue  could  produce  no  possible 
beneficial  effect  to  the  appellant,  and  of  course  there  would  be 
nothing  of  which  he  could  complain.  But  that  the  court  was 
mistaken  in  that  view  of  the  case  would  seem  to  be  plain  on  the 
authorities  cited.  Thus,  where  one  of  two  partners  gives  bond 
for  the  payment  of  borrowed  money;  the  other  witnesses  it;  the 
money  is  entered  in  the  cash-book  of  the  partnership;  a  joint 
commission  taken  out;  the  obligee  is  entitled  to  be  admitted  as 
a  creditor:  Ex  parte  Gilbert  Brotvu,  cited  1  Atk.  225.  So  when 
money  is  raised  for  partnership  purposes  by  bills  drawn  by 
one  of  the  firm,  the  person  discounting  them  can  sustain  his 
claim  against  the  joint  estate  for  the  money  received  by  the 
firm:  Bradley  v.  Millar,  1  Eose,  273;  Ex  parte  Langston,  Id.  27; 
Cary  on  Partnership,  90,  The  object  of  the  application  is  for 
liberty  to  show  that  the  bond  was  given  by  defendants  as 
partners  and  for  a  partnership  debt.  We  see  nothing  in  the 
proposal  contradicting  the  judgment,  but  a  mere  explanation. 
A  firm  may  exist,  as  is  correctly  said,  and  often  does,  without 
being  designated  by  any  name,  and  in  bringing  suit  against  a 
firm  of  that  kind  it  is  sufficient  to  designate  the  names  of  the 
parties,  as  in  this  case,  and  it  is  unnecessary  to  allege  the  exist- 
ence of  a  partnership  firm.  In  Davis  v.  Abbott,  2  McLean,  29, 
it  was  decided  that  in  an  action  against  the  maker  of  a  note 
signed  A.  and  B. ,  it  is  unnecessary  to  allege  a  partnership  between 
the  makers.  It  is  only,  as  is  ruled  in  Palmer  v.  Stephens,  1  Denio, 
471,  and  Bank  of  Rochester  v.  Monieaih,  Id.  402  [43  Am.  Deo. 
681],  when  partners  have  a  partnership  name,  that  they  will  be 
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bound  only  by  tliat  name.    For  the  reasons  given,  we  are  of 
opinion  that  there  was  error  in  refusing  to  direct  an  issue. 

Proceedings  reversed  and  remitted,  with  directions  to  award 
an  issue. 


RsAL  Estate  Pubchassd  bt  Fibm  as  Partnebship  I^bopebtt  is  liable  to 
the  payment  of  partnership  debts:  Divine  v.  Mitchtan,  41  Am.  Dec.  241;  bnt 
see  Wheatley*»  Heira  y,  Calhoun,  37  Id.  654,  and  cases  in  note;  and  judgments 
against  the  firm  for  partnership  debts  are  payable  out  of  the  proceeds  of  a 
sheriff's  sale,  in  preference  to  judgments  against  the  partners  individually: 
Erwin'B  Appeal,  39  Pa.  St.  538;  AhboWa  Appeal,  50  Id.  238;  both  citing  the 
principal  case.  Partnership  property  must  first  be  applied  to  payment  of 
partnership  debts:  Dob  v.  HaUey,  8  Am.  Dec.  293;  Morgan  v.  His  Creditors^ 
20  Id.  262;  Doner  v.  Stauffer,  21  Id.  370;  Boioden  v.  Schalzell,  23  Id.  170; 
Wilder  y,  Keeler,  23  Id.  781;  Egberts  v.  Wood,  24  Id.  236;  Orosvenor  v.  Austin's 
Adm'rs,  25  Id.  743,  and  note;  Morrison  v.  Blodgeft,  29  Id.  653;  Payne  v. 
MaUhews,  Id.  739;  Dyer  v.  Clark,  39  Id.  697;  Ladd  v.  Griswold,  46  Id.  443; 
Buchan  y.  Sumner,  47  Id.  305,  and  note;  but  see  Eeed  v.  Shepardson,  19  Id. 
697. 

The  principal  case  is  further  cited  in  Rice's  Appeal,  79  Pa.  St.  182, 
on  the  question  of  distribution  of  a  fund  in  court;  and  in  Souder's  Appeal,  57 
Id.  503,  on  the  point  that  an  issue  under  the  act  of  1836  is  demandable  of 
right,  at  any  time  before  the  decree,  to  try  certain  facts  arising  on  the  distri- 
bution of  money  from  a  sheriff's  sale. 


MoMahon  v.  Sloak. 

[12  PXMNBTLTANU  StATX,  239.] 

Purchaser  of  Personal  Property  Acquires  No  Better  Title,  in  general, 
than  that  of  his  vendor. 

Acts  of  Ownership  by  Possessor  of  Chattel,  Inconsistent  with  Ait- 
other's  Ownership,  must  be  brought  to  the  knowledge  of  the  true  owner 
to  divest  him  of  title. 

Declarations  Made  bt  Owner  of  Chattel,  Inconsistent  with  his 
Ownership,  will  not  Divest  Him  of  Title,  unless  acted  upon  by  the 
purchaser. 

Tboyeb  for  a  horse.  The  evidence  showed  that  the  horse 
belonged  to  the  plaintiff,  by  whom  it  had  been  loaned  to  his 
son,  to  be  used  on  a  neighboring  farm.  The  son  used  the  horse, 
and  spoke  of  it  as  his  own,  and  it  was  generally  so  considered 
by  the  neighbors.  He  had  also  once  offered  to  sell  or  barter  it. 
The  plaintiff  had  several  times  casually  spoken  of  it  as  belong- 
ing to  his  son,  and  had  once  denied  his  own  ownership  of  it. 
The  son  sold  the  horse  to  the  defendant,  and  this  action  was 
brought  by  the  father,  claiming  ownership.  The  question  of 
original  ownership  was  left  to  the  jury,  under  instruction  that 
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tmleBS  the  declarations  of  the  father  induced  the  defendant  to 
purchase,  the  plaintiff,  if  in  fact  the  owner,  might  recoTer. 

Purmance  and  SuUivan^  for  the  plaintiff  in  error. 

Smith,  contra. 

By  Court,  Bell,  J.  It  is  said  to  be  a  fundamental  principle 
of  our  law  of  personal  property,  that  no  man  can  be  divested  of 
it  without  his  own  consent;  and  consequently,  even  an  honest 
purchaser,  under  a  defective  title,  can  not  resist  the  claim  of 
the  true  proprietor.  The  maxim  that  '*  no  one  can  transfer  to 
another  a  better  title  than  he  has  himself ''  obtains,  in  the  civil 
as  well  as  the  common  law:  Pothier,  Traite  du  Contrat  du  Yente, 
1,  n.  7;  Ersk.  Inst.  418;  and  hence  it  is  now  recognized  every- 
where in  civilized  Europe,  for  "a  sale  ex  vi  termini  imports 
nothing  more  than  that  a  bona  fide  purchaser  succeeds  only  to 
the  rights  of  the  vendor:"  2  Kent's  Com.  324;  Saltua  v.  Everett, 
20  Wend.  275  [32  Am.  Dec.  541].  In  England,  an  exception  is 
acknowledged  in  favor  of  sales  effected  in  market  overt;  but,  as 
in  this  country  we  have  not  adopted  their  notion  of  markets  overt, 
every  transfer  of  chattels  is  with  us  to  be  considered  in  reference 
to  the  general  law  I  have  stated.  This  doctrine  was  anxiously 
discussed  and  considered  in  the  leading  case  of  Lickbarrow  v. 
Mason,  by  the  various  courts  through  which  it  passed:  2  T.  R. 
683;  S.  C,  1  H.  Black.  357;  S.  C,  5  T.  R.  367;  and  though  it 
was  finally  established  as  an  exception,  under  the  qualified 
negotiability  of  bills  of  lading,  the  concession  was  everywhere 
made  that,  in  the  words  of  Lord  Loughborough,  ''  mere  pos- 
session, without  a  just  title,  gives  no  property,  and  the  person 
to  whom  such  possession  is  transferred  by  delivery  must  take 
the  hazard  of  the  title  of  its  author."  In  accordance  with  this 
principle,  it  was  held  in  Wilkinson  v.  King,  2  Camp.  335,  and 
Loeschman  v.  Machin,  2  Stark.  311,  that  if  a  bailee  for  a  special 
purpose,  pass  the  goods  to  another  in  contravention  of  that  pur- 
pose, the  true  owner  may  assert  his  property  by  action,  though 
the  transfer  be  a  bona  fide  purchase,  without  notice.  Going 
perhaps  a  step  further,  it  was  held  in  Eoare  v.  Parker,  2  T.  R. 
376,  that  a  pledge  of  plate,  by  one  having  a  life  interest  therein, 
did  not,  after  the  death  of  the  pledgor,  bind  the  remainder- 
man, who  was  permitted  to  recover  the  goods  pawned  without 
repayment  of  the  money  advanced  upon  them  by  the  pawnee, 
though  the  latter  had  no  notice  of  the  settlement.  The  case 
was  thought  to  .be  a  hard  one,  but  the  court  observed:  ''This 
point  is  clearly  settled,  and  the  law  must  remain  as  it  is,  until 
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the  legislature  think  fit  to  provide  that  the  poBseBsion  of  such 
chattels  is  proof  of  ownership."  This  protection  of  the  true 
owner  was,  perhaps,  carried  still  further  in  FrescoU  v.  De  Forest, 
16  Johns.  169,  where  it  was  ruled  that  a  sale  under  a  distress 
for  rent,  where  no  rent  was  due,  passed  no  properly  to  the  pur- 
chaser. 

The  adjudications  of  the  same  court  furnish  other  signal  in- 
stances  of  the  application  of  this  doctrine.  Among  them  maj 
be  noticed  Williams  v.  Merle,  11  Wend.  80  [25  Am.  Dec.  604]. 
In  that  case  the  captain  of  a  tow-boat,  through  mistake,  carried 
from  the  warehouse  of  his  principal  four  barrels  of  pot  and 
pearl  ashes,  belonging  to  another.  On  arriving  at  his  place  of 
destination,  he  informed  the  clerk  of  his  principal  of  the  error, 
and  delivered  the  property  to  him.  The  latter,  deeming  it  best 
for  the  interest  of  the  owners,  caused  the  ashes  to  be  appraised 
and  sold  to  the  defendant,  who  purchased  as  the  agent  of  an- 
other. In  an  action  brought  about  a  year  after,  by  the  owner, 
it  was  held,  that,  as  neither  the  captain  nor  the  clerk  had  any 
property  in  the  ashes,  they  could  convey  none  to  the  plaintiff; 
and  as  the  gist  of  the  action  was  the  disposing  of  another  man's 
property  without  his  consent,  it  was  of  no  account  to  say  that 
they  acted  under  the  instructions  of  another,  who  himself  had 
no  authority.  Another  instance  is  found  in  Ripley  v.  Gelston,  9 
Johns.  201  [6  Am.  Dec.  271].  The  plaintiff  had  purchased  a 
livery  stable,  and  put  it  into  the  hands  of  A.  to  carry  on  the 
business,  as  his  agent.  He  afterwards  purchased  a  coach  which 
was  added  to  the  establishment,  and  subsequently  run  as  a  pub- 
lic carriage  in  the  name  of  A.  The  sign  of  the  livery  stable  bore 
A.'s  name  as  proprietor,  and  was  advertised  as  his.  The  coach 
was  taken  in  execution  by  A.'s  creditors,  and  sold  to  the  de- 
fendant, and  in  an  action  brought  by  the  owner,  it  was  deter- 
mined that,  as  A.  was  the  mere  agent  of  the  plaintiff,  no  property 
in  the  coach  passed  by  delivery  to  him,  and  unless  the  posses- 
sion was  fraudulent  and  intended  for  colorable  purposes,  it  was 
not  liable  to  the  execution  of  A.'s  creditors.  The  same  law  ob- 
tains in  Massachusetts,  as  is  evidenced  by  Vincent  v.  Cornell^  13 
Pick.  294  [23  Am.  Dec.  683];  and  our  own  case  of  Vandyke  v. 
Christ,  7  Watts  &  S.  374,  very  properly  confines  the  doctrine 
of  constructive  fraud  to  sales  of  chattels  where  the  vendor  re- 
■  tains  the  possession;  and  shows  that  delivery  at  the  time  of  sale 
is  required,  not  by  the  common  law,  but  by  a  free  interpretation 
of  the  statutes  of  13  and  27  Elizabeth,  the  first  of  these  having 
been  made  to  avoid  collusive  transfers  of  the  legal  ownership, 


604  McilAiiON  V.  Sloan.  [Penn. 

in  protection  of  the  vendor's  creditors,  and  the  latter,  perform- 
ing tbe  same  office  in  favor  of  bona  fide  purchasers.  But  the 
statutes  and  the  law  deduced  from  them  have  no  application  ta 
bailments  of  chattels,  whether  for  carriage,  for  work  to  be  per- 
formed upon  them,  for  temporary  use  under  a  contract  of  hir- 
ing or  by  way  of  loan,  or  for  any  other  specific  purpose,  whero 
the  object  of  the  parties  was  not  to  pass  the  property  in  the 
thing,  to  the  bailee:  Lecky  v.  McDermoU,  8  Serg.  &  R.  500. 

In  SaUus  v.  Everett,  20  Wend.  366  [32  Am.  Dec.  541],  a  lead- 
ing ease  on  the  subject  in  New  York,  which  commenced  in  the 
superior  court  of  the  city  of  New  York,  passed  through  the 
supreme  court,  and  was  finally  determined  by  the  high  court  of 
errors  and  appeals,  Chie'f  Justice  Jones,  of  the  city  court,  pro- 
pounded as  a  general  rule,  the  proposition  that  '^a  purchaser 
(from  the  possessor  of  chattels),  for  a  fair  and  valuable  consid- 
eration, in  the  usual  course  of  trade,  without  notice  of  any  con- 
flicting claim,  or  any  suspicious  circumstances  to  awaken  in- 
quiry or  to  put  him  on  his  guard,  will  be  protected  in  his 
purchase,  and  unaffected  by  any  latent  claim."  The  supposed 
general  rule  was  the  foundation  of  his  decision  against  the 
plaintiff,  and  he  enforced  it  by  observing,  that  if  the  purchaser 
'*  has  notice  of  any  circumstance  tending  to  show  that  others 
are  interested  in  the  property,  he  buys  at  his  peril,  and  his  title 
will  be  invalid  against  the  true  owner."  But  both  the  appellate 
tribunals  derived  the  effect  thus  attributed  to  the  absence  of 
notice  and  the  possession  of  the  bailee,  and  put  the  case  upon 
the  general  inviolability  of  actual  ownership.  The  judgment  of 
the  court  of  the  last  resort  was  pronounced  by  Chancellor  Wal- 
worth, and  it  was  ably  seconded  by  Mr.  Senator  Verplanck, 
who,  in  an  opinion  marked  by  much  learning  and  research,  vin- 
dicated the  principle  which  generally  recognizes  the  right  of  the 
true  owner,  at  the  peril  of  a  purchaser  from  one  without  title, 
though  apparently  clothed  with  the  jus  disponendi.  He  shows 
the  general  conclusion  from  the  authorities  to  be  that  "  the  title 
of  property  in  things  movable,  can  pass  from  the  owner  only 
by  his  own  consent  and  voluntary  act,  or  by  operation  of  law." 
There  are,  it  is  true,  exceptions  to  this  rule,  strongly  intrenched 
in  equitable  grounds,  and  as  firmly  established  as  the  rule  itself. 
In  the  opinion  to  which  I  have  just  referred,  the  authorities  that 
establish  these  exceptions  are  reviewed  and  grouped  into  two 
distinct  classes.  The  first  of  these  relates  to  money,  cash,  bank 
bills,  checks,  and  notes,  and  whatever  else  comes  under  the  no- 
tion of  currency.     This  is  ^'  by  reason  of  the  course  of  trade. 
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wliich  creates  a  property  in  the  holder."  From  the  very  nature 
of  the  thing,  "  they  pass  by  delivery  only,  and  are  considered 
as  cash,  and  the  possession  always  carries  with  it  the  prop- 
erty:" Anonymous,  1  Salt.  126;  Bliller  v.  Bace,  1  Burr.  452; 
Peacock  v.  Rhodes,  2  Doug.  636,  where  Lord  Mansfield  observed 
that  to  apply  the  general  doctrine  that  an  assignee  takes  the 
things  assigned,  subject  to  all  the  equity  to  which  the  original 
party  was  subject,  to  bills  and  notes,  would  stop  their  currency. 
And  in  Miller  v.  Race,  in  reply  to  an  attempted  analogy  in  this 
particular  between  chattels  and  notes,  he  observed:  **  The  whole 
fallacy  of  the  argument  rests  upon  comparing  bank  notes  to 
what  they  do  not  resemble,  and  what  they  ought  not  to  be  com- 
pared to,  viz.,  goods  or  securities  or  documents  for  debts,"  etc. 

The  second  class  of  exceptions  is  said  to  consist  of  those  cases 
only,  where  the  true  owner,  by  his  own  direct  voluntary  act, 
confers  upon  the  person  from  whom  the  bona  fide  vendee  de- 
rives title,  the  apparent  right  of  property,  as  owner,  or  of  dis- 
posal, as  agent.  This  class  has  heretofore  been  confined  to 
well-ascertained  instances.  The  first  is  where  the  owner,  with 
the  intention  of  sale,  parts  with  the  property,  though  under 
such  circumstances  of  fraud  as  would  authorize  him  to  recall 
the  possession  of  the  thing  from  the  hands  of  his  vendee.  Of 
this,  Parker  v.  Patrick,  5  T.  R.  175;  Mowrey  v.  Walsh,  8  Cow. 
243;  and  Root  v.  French,  13  Wend.  572,  may  be  cited  as  exam- 
ples. 

Another  instance  is,  where  by  his  own  act  or  consent  he  has 
given  to  another  such  evidence  of  the  right  of  disposition,  aa 
according  to  the  custom  of  trade,  or  the  common  understanding 
of  the  world,  usually  accompanies  such  authority.  This  is  the 
case  with  a  consignee  in  a  general  bill  of  lading,  furnished  by 
the  owner,  which,  according  to  the  law  of  trade,  authorizes  the 
consignee  to  transfer  the  goods  consigned  to  a  bona  fide  pur- 
chaser; so  that  a  fair  holder  of  the  bill  indorsed  by  the  con- 
signee, is  invested  with  all  the  rights  of  property  which  were  of 
the  consignor.  But  if  the  bill  of  lading  be  not  given  or  au- 
thorized by  the  true  owner,  the  consignee  can  not  transfer  the 
goods,  no  matter  how  fair  the  transaction  may  appear  on  its 
face,  and  though  the  owner  intrusted  the  goods  to  the  party 
who  caused  the  bill  to  be  made,  for  the  purpose  of  transporta- 
tion: SaUus  V.  Everett,  20  Wend.  360  [32  Am.  Dec.  541]. 

Again :  it  is  said  an  owner  may  lose  the  right  of  pursuit  aa 
against  purchasers,  by  exhibiting  to  the  world  a  third  person 
aa  liaving  power  to  dispose  of  his  goods,  either  by  giving  him 
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direct  authority  or  conferring  an  implied  one.  An  implied 
authority  may  be  inferred  from  recognition  and  ratification  of 
prior  similar  dealings^  thus  holding  out  the  person  as  author- 
ized to  sell;  by  permitting  another  person  with  full  knowledge 
of  the  facts,  to  deal  with  the  chattels  as  his  own  in  his  transac- 
tions with  third  persons,  thus  creating  an  inference  that  they 
actually  belong  to  the  party  in  possession;  and  by  putting  them 
into  another's  custody  whose  common  business  it  is  to  sell: 
Pickering  v.  Busk,  15  East,  44;  though  merely  sending  them  to 
a  wharf  where  sut^h  goods  are  usually  sold,  will  not  validate  an 
unauthorized  sale  made  by  the  wharfinger:  WUbimon  y.  King^  2 
Camp.  836. 

So  far  as  I  am  at  present  advised,  the  enumeration  I  have  re- 
peated includes  every  recognized  exception.  When  these  are 
out  of  question,  the  general  law  that ''  whoever  deals  with  an 
agent  or  other  bailee  constituted  for  a  special  purpose,  deals  at 
his  peril  when  the  bailee  passes  the  precise  limits  of  his  power," 
has  again  place.  In  the  case  in  hand,  the  jury  has  found  the 
horse  in  litigation  belongs  to  the  plaintiff  below.  The  ques- 
tion then  is,  do  the  facts  in  proof  bring  the  case  within  the 
circle  of  any  of  the  exceptions  to  the  rule,  which  protects  the 
true  owner?  The  only  one  of  them  having  any  apparent  aflSuiity 
to  it  is  that  predicated  upon  a  voluntary  permission  to  the  bailee 
to  deal  with  the  thing  as  his  own.  But  we  think  the  defendant 
below  failed  to  place  his  defense  within  its  protecting  influence. 
There  is  no  proof  that  the  son  dealt  with  the  horse  as  his  own, 
further  than  to  use  him  in  his  business  of  farming,  with  the 
permission  of  the  father.  This  was  the  very  object  of  the  loan; 
an  object,  the  legality  of  which  can  not  be  disputed.  These 
loans  of  personal  property  by  a  father  to  his  sons  commencing 
the  world,  are  of  very  usual  occurrence,  and  there  is  happily 
nothing  in  the  policy  of  the  law  forbidding  them.  Their 
validity  does  not  depend  on  the  period  of  enjoyment.  They 
may  be  of  longer  or  shorter  continuance,  as  the  necessities  of 
the  borrower  may  require,  and  the  good  will  of  the  lender  per- 
mit. Mere  lapse  of  time,  without  more,  will  not  change  the 
relative  rights  of  the  parties,  though  doubtless  it  may  enter  into 
the  estimate  when  weighing  their  intention.  In  this  instance  the 
possession  of  the  animal  was  alternate  or  mixed,  the  father  using 
him  whenever  his  convenience  required.  But  had  it  been  othe**- 
wise,  we  have  seen  that  mere  possession  in  a  third  person,  how« 
ever  exclusive,  is  in  itself  insufficient  to  work  a  change  of  prop- 
erty.    It  was  therefore  incumbent  on  the  defendant  to  show 
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that  the  son  was  inyested  by  the  father  with  some  other  indicia 
of  right,  on  the  faith  of  which  the  defendant  acted.  Had  the 
son  been  in  the  habit  of  offering  the  horse  as  his  own,  for  sale 
or  exchange,  with  the  knowledge  of  the  father,  the  rights  of  the 
former,  as  owner,  would  probably  be  postponed  in  favor  of  the 
purchaser.  We  have,  however,  no  evidence  of  such  habit  and 
knowledge.  The  only  proof  is,  that  the  son  once  proposed  to 
sell  or  barter  the  animal,  and  frequently  spoke  of  him  as  his 
own.  But  we  do  not  know  that  the  father  was  aware  of  these 
facts.  So,  too,  the  father  sometimes  referred  to  the  horse  as 
Leslie's;  yet  we  have  no  evidence  that  this  was  communicated 
to  the  defendant,  or  in  the  slighest  degree  contributed  to  mis- 
lead him.  Without  some  such  evidence,  it  appears  to  us  it 
would  be  going  too  far  in  a  direction  opposite  to  the  tide  of  au- 
thority, to  attribute  to  casual  expressions  of  very  common  use 
in  the  country,  under  similar  circumstances,  the  power  of  work- 
ing a  deprivation  of  property.  The  owner  ought  certainly  not 
to  be  affected  by  the  unknown  and  unauthorized  declarations  of 
the  agent,  nor  ought  the  purchaser  to  found  a  right  in  himself, 
upon  the  loose  saying  of  the  owner,  of  which  the  former  never 
heard.  Had  he  shown  that  he  acted  on  the  faith  of  these, 
attributing  property  to  the  son,  or  even  that  they  were  com- 
municated to  him,  thus  furnishing  a  ground  of  fair  inference, 
there  might  have  been  sufficient  warrant  for  the  application  of 
the  equitable  rule  that,  where  one  of  two  innocent  persons  must 
suffer  a  loss,  he  shall  bear  it  who,  by  his  indiscretions,  occa- 
sioned it. 

This  is  the  light  in  which  the  question  presented  itself  below; 
and  when  we  recur  to  the  stringency  of  the  rule  protective  of 
the  true  owner,  and  the  clearness  with  which  an  exception  must 
be  made  out,  we  can  not  say  the  learned  judge  who  tried  the 
cause  committed  an  error  in  that  particular  of  his  charge,  to 
which  exception  is  taken  here. 

In  determining  who  shall  bear  the  wrong  inflicted  by  the 
fraud  of  a  third  person,  the  line  of  distinction  must  be  drawn 
somewhat  arbitrarily;  and  it  is  certainly  safest  to  adhere  to  the 
general  rule  of  property,  leaving  him  who  would  escape  it,  to 
establish  a  clear  exception  in  the  particular  case.  In  this  the 
defendant  has  failed. 

Judgment  affirmed. 

CouLTEB,  J.,  dissented. 

PURCHASBR  OF  GoODS  FROM  OnS  HAVING  NEITHXS  TiTLB  NOR  AUTHOBITT 

vo  Sell  acquires  no  title:  SaUu$  v.  EvtreU,  32  Am.  Dec.  641;  Wheelwright  T« 
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Dfpeijster,  3  Id.  345;  WiUlame  v.  Merle,  25  Id.  604,  and  note,  where  the  rule 
and  exceptions  are  fully  considered.  The  principal  case  is  cited  and  followed 
in  Qiibin  v.  Davis,  78  Pa.  St.  18,  where  D.  deposited  a  piano  for  storage  with 
K.,  who  bought  and  sold  second-hand  furniture  at  auction  and  received  goodi 
on  storage;  K.  had  the  piano  sold  at  auction,  and  Q.  bought  it  bona  fide,  at  a 
fair  sale,  without  knowing  who  was  the  owner;  hdd,  D.  coald  reoover  th« 
piano  from  Q. 


Allen  v.  Maolellan. 

[13  PnuMTLTAHiA  Btatx,  828.) 

Dkjbxb  of  Ditobos  Obtained  bt  Fraud  mat  bb  Vaoatzd  at  Subsb- 
QUBBT  Tbbh  by  court  of  common  pleas,  although  a  marriage  wm 
contracted  on  its  faith,  and  issue  bom. 

ObDBR  VaGATIKO    DbOREB  of  DiTOBCB    for  FBAUD  is  CONCLirSIVB   AFTER 

Expiration  of  Tihb  for  Afpbal,  although  the  record  does  not  show 
that  proof  of  fraud  was  made. 

Cebtifigatb  from  nisi  prius.  Assumpsit  against  maker  of 
promissoiy  note.  The  note  had  been  made  December  5, 1845» 
in  fayor  of  Lucretia  Bleecker,  and  was  indorsed  by  her  second 
husband,  Wheatlej,  to  the  plaintiff,  on  Januaiy  16,  1846.  The 
right  of  the  plaintiff  depended  upon  Wheatlej's  authority  to 
indorse  the  note  as  the  husband  of  the  payee.  A  libel  for 
divorce  had  been  filed  in  1845  in  the  court  of  common  pleas  of 
Philadelphia,  by  Lucretia  Bleecker,  alleging  desertion  and 
cruel  treatment,  and  a  decree  of  divorce  was  entered  November 
22, 1845.  Wheatley,  on  the  faith  of  this  decree,  married  Mrs. 
Bleecker,  on  the  twelfth  of  Januaiy,  1846,  and  an  issue  was 
bom  on  November  4th  of  the  same  year.  On  February  13, 1846, 
Bleecker  applied  to  the  court  to  vacate  the  decree,  the  applica- 
tion denying  the  allegations  of  the  libel,  and  averring  that  the 
libelant  had  been  previously  guilty  of  adultery.  Notice  of  the 
application  was  served  at-  the  reputed  residence  of  the  libelant, 
the  libelant  being  at  the  time  absent  from  the  state.  On  the 
seventh  of  March,  1846,  the  court  ordered  the  decree  annulled, 
on  the  ground  that  it  was  obtained  by  fraud  and  imposition  on 
the  court,  but  the  record  di4  not  show  that  any  proof  had  been 
made,  or  that  the  libelant  appeared.  The  court  gave  judgment 
for  the  plaintiff. 

W.  L.  Hirst  and  Lambert,  for  the  appellant. 

Randal,  contra, 

Bj  Court,  Gibson,  C.  J.    The  case  which  most  distinctlj 
recognizes  the  power  of  a  spiritual  court  to  vacate  its  sentence 
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when  obtained  by  imposition  is  Prudham  v.  PhiUips,  stated  in 
Meadows  v.  The  Duchess  of  Kingston,  2  Amb.  763,  and  rather 
more  fully  in  1  Harg.  Tracts,  456,  note.  It  was  tried  before 
Chief  Jus^ce  Willes  in  1737;  and,  though  a  nisi  prius  decision, 
it  was  quoted  with  approbation  by  Lord  Apsley.  To  show  by 
analogy  that  the  sentence  in  a  suit  of  jactitation  of  marriage  is 
conclusi've  in  a  common-law  action,  the  chief  justice  took  a 
distinction  founded  on  the  common-law  principle,  that  a  party 
to  a  fraudulent  judgment  can  reverse  it  only  directly,  but  that 
a  stranger  may  reverse  it  collaterally,  by  pleading  and  evidence. 
*^  Who  ever  knew,"  he  said,  *'  a  defendant  plead  that  a  judg- 
ment against  him  was  fraudulent  ?  He  must  apply  to  the  court; 
and  if  both  parties  colluded,  it  was  never  known  that  either  of 
them  could  vacate  the  judgment.  Here  the  defendant  waa 
party  to  the  sentence;  and  whether  she  was  imposed  upon,  or 
she  joined  in  deceiving  the  court,  this  is  not  the  time  and  place 
for  her  to  redress  herself.  She  may,  if  she  has  occasion,  ap- 
peal, or  apply  to  the  proper  judge."  So  was  it  with  the  legit^ 
imate  husband  in  the  case  under  consideration.  The  time  for 
appeal  had  gone  by,  and  he  applied  to  the  only  tribunal  that 
was  open  to  him.  Chief  Justice  Willes  does  not  intimate  how 
it  ought  to  proceed  on  the  application;  but  it  must  necessarily 
be  by  summary  examination  and  order.  In  Bac.  Abr.,  Er- 
ror, I.  6,  the  remedy  for  a  surreptitious  judgment  at  common 
law,  is  said  to  be  a  writ  of  error  coram  nobis ;  but  Bonney  v. 
Bobinson,  2  Roll.  Abr.  724,  which  is  cited  for  it,  leans  the  other 
way.  If  a  clerk  of  the  king's  bench,  it  was  there  said,  enter 
judgment  against  an  order  by  a  judge  of  the  court,  it  may  be 
vacated  at  a  subsequent  term.  If  by  writ  of  error,  it  would 
have  been  unnecessary  to  say  anything  about  the  time;  and  the 
meaning  undoubtedly  is,  that  such  a  judgment  may  be  vacated 
after  the  term,  just  as  if  the  record  were  still  in  the  breast  of 
the  court.  That  case  shows  that  the  principle  of  Prudham  v. 
Phillips,  2  Amb.  763,  is  a  general  one,  and  applicable  alike  to 
ecclesiastical  sentences  and  common-law  judgments.  It  has  no 
relation  to  the  doctrine  of  amendments,  which  make  the  record 
speak- a  language  it  did  not  speak  before:  the  vacation  is  a  new 
and  independent  judgment,  of  which  the  recorded  entry  is  its 
appropriate  evidence.  If  it  can  be  entered  only  on  a  writ  of 
«rror,  what  is  to  be  done  with  a  surreptitious  sentence  of  an 
ecclesiastical  court,  to  which  no  such  writ  lies?  As  imposition 
on  it  would  else  be  without  the  means  of  correction,  it  must 
necessarily  have  a  power  of  summary  revision.     Facts  put  in 
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issue  as  they  may  be,  by  the  pleadings  in  error,  are  triable  by 
jury;  but  as  there  is  no  jury  in  such  a  court,  there  is  the  less 
objection  to  summary  proceeding  by  it.  There  is  certainly 
more  reason  for  it  than  there  vfVkS  in  Ronney  v.  Robinson ^  2  Boll. 
Abr.  724.  True,  a  statute  has  given  the  common  pleas  juris- 
diction in  libel  for  divorce;  but  it  has  not  made  it  a  court  of 
record  in  any  other  aspect  than  the  one  in  which  it  had  before 
been  considered.  Its  proceedings  in  divorce  are  not  according 
to  the  course  of  the  common  law — ^at  least  where  a  feigned  issue 
is  not  directed — and  no  writ  of  error  lies  to  remove  its  sentence, 
whatever  may  be  its  power  to  remove  the  record  of  such  an 
issue.  In  eveiy  other  respect,  the  remedy  is  by  appeal,  as  it  is 
in  the  ecclesiastical  courts. 

It  may  seem  an  arbitrary  act  to  expunge  a  sentence  of  divorce, 
with  a  stroke  of  the  pen,  bastardize  after-begotten  children,  in- 
Yolye  an  innocent  third  person  in  legal  guilt,  and  destroy  rights 
acquired  in  reliance  on  a  judicial  act,  which  was  operative  at  the 
time :  and  under  this  first  impression,  I  would  have  decided  as 
did  the  judge  at  nisi  prius.  But  the  legitimate  husband  also  has 
rights;  and  if  any  one  must  suffer  from  the  invalid  marriage,  it 
is  he  who  procured  it.  By  the  terms  of  the  contract  he  took 
the  lady  for  better  for  worse;  and  having  assumed  at  least  her 
moral  responsibilities,  he  stands  as  to  hardship  in  her  place.  He 
therefore  has  no  right  to  complain.  The  children,  who  are  the 
fruit  of  the  connection,  are  the  only  persons  who  have  it,  if  in- 
deed to  have  been  brought  into  the  world  in  any  circumstances, 
can  give  such  a  right;  but  their  condition  is  not  worse  than  that 
of  the  dishonored  husband.  There  is  ifo  injustice,  therefore,  in 
a  proper  exercise  of  the  power  assumed  in  this  instance;  and 
the  apparent  danger  of  excess  in  the  use  of  it  vanishes  when  it 
is  viewed  in  connection  with  a  principle,  which  requires  the  rec- 
ord to  exhibit  the  ground  of  every  judgment.  Possibly  then* 
may  have  been  no  sufficient  ground  exhibited  in  this  case;  but 
even  if  there  were  not,  the  order  to  vacate  would  be  only  erro- 
neous, and  unimpeachable  after  the  expiration  of  the  period  for 
reversing  it  by  appeal.  In  stating,  however,  the  charge  of  im- 
position, vdthout  the  facts  and  circumstances  to  sustain  it,  the 
court  has  perhaps  stated  enough  to  justify  their  action  upon  it. 
Confidence  must  be  reposed  in  the  wisdom  and  justice  of  the 
tribunals;  and  hence  the  maxim,  that  all  things  are  presumed  to 
have  been  rightfully  done  in  courts  of  record.  The  indorser  of 
the  note  in  suit  before  us  had  no  property  in  it;  and  the  plaint< 
iff  has  no  title. 
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Judgment  for  plaintifiT  reyersed,  and  judgment  rendered  for 
defendant. 

Decree  of  Divorce  Obtained  bt  Fraud,  Vacated:  Harding  v.  Alden, 
23  Am.  Dec.  549;  Boyd's  Appeal,  38  Fa.  St.  243,  citing  and  following  the 
principal  case.  But  in  Oreene  v.  Oreenet  2  Gray,  366,  the  principal  case  was 
distinguiahed;  and  held  a  decree  of  divorce  from  the  bond  of  matrimony,  al- 
though obtained  by  fraud  and  false  testimony,  can  not  be  set  aside  on  an 
original  libel  filed  at  a  subsequent  term. 


Jones  v.  Jones. 

[12  PXHllBTI.TA2nA  BXATB,  360.] 

Syidxncb  to  Show  that  Lboislativb  Diyorce  was  Granted  for  Gausis 
OTXR  Which  Gourts  hays  Jurisdiction,  and  that  therefore  the  legis- 
lature had  no  power  to  grant  it,  under  the  constitution,  is  inadmissible. 

Eyidekce  as  to  Manner  of  Proceeding  or  Agencies  Employed  by  any 
member  of  the  legislature,  in  procuring  an  act  of  divorce,  is  admissible. 

Ejxothent.  The  lands  in  controYersj  had  descended  to  the 
wife,  the  plaintiff  in  the  action,  after  she  and  the  defendant  had 
been  married,  in  1821.  The  plaintiff,  to  sustain  her  title,  intro* 
duced  an  a(3t  of  the  assembly,  passed  in  1845,  which  read  aa 
follows.  ''Be  it  enacted,  etc.,  Uiat  the  marriage  contract  en- 
tered into  between  Joseph  P.  Jones  and  Charlotte  S. ,  his  wife, 
late  Charlotte  S.  Styer,  of  the  county  of  Montgomeiy,  be  and 
the  same  is  hereby  annulled  and  made  Yoid,  and  the  parties  re- 
leased and  discharged  from  the  said  contract,  and  from  all  duties 
and  obligations  arising*  therefrqm,  as  fully  and  effectually  and 
absolutely  as  if  they  had  ncYer  been  joined  in  marriage;  pro- 
vided, the  children  of  the  said  Joseph  P.  Jones  and  Charlotte  S. , 
his  wife,  shall  enjoy  all  the  rights  and  privileges  of  children 
bom  in  lawful  wedlock."  The  record  of  an  action  of  divorce, 
in  1842,  by  the  wife  against  the  husband,  in  which  a  verdict 
had  been  rendered  for  the  latter,  was  then  offered  in  evidence 
by  the  defendant.  The  defendant  also  offered  to  prove  that  the 
petition  of  Mrs.  Jones,  with  certi&in  affidavits  and  documents, 
praying  an  act  divorcing  her  from  her  husband,  was  presented 
Xo  the  legislature  by  one  of  her  counsel,  who  was  at  the  time  a 
member;  and  that  the  act  of  the  assembly  was  procured  by 
fraud,  falsehood,  undue  means,  and  without  notice,  and  by  the 
misrepresentations  of  the  member  referred  to.  All  this  evi- 
dence of  the  defendant  was  rejected,  and  error  was  assigned. 
The  record,  above  referred  to,  is  given  in  the  opinion. 
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U.  Freedley  and  O.  B.  Fox,  for  the  plaintiff  in  error. 
McMurtrie  and  Mulvany,  contra. 

By  Court,  Coulter,  J.  The  case  presents  for  the  judgment 
of  the  court  a  question  of  property  between  two  individuals. 
In  reaching  that  question,  however,  it  is  absolutely  necessary  to 
consider  the  social  relation  of  the  parties,  and  to  estimate  its 
effect  on  the  question  of  property.  One  party  invokes  the  pro- 
tection of  a  clear  and  explicit  provision  of  the  constitution. 
And  to  reach  that,  we  must,  if  necessary,  go  over  an  interpos- 
ing act  of  assembly.  In  England,  parliament  has  frequently 
annulled  the  contract  of  marriage  for  adultery.  There  is,  per- 
haps, more  reason  for  the  practice  there  than  existed  in  this 
state  for  the  exercise  of  a  similar  power  by  the  legislature;  be- 
cause parliament  is  a  court.  Lord  Coke  says  it  is  the  highest 
and  most  honorable  court  in  the  kingdom.  But  that  high  court 
proceeds  with  the  utmost  circumspection,  examines  witnesses  to 
prove  the  adultery,  and  in  cases  where  the  guilty  parties  have 
not  left  the  realm,  requires  that  there  shall  also  have  been  a  trial 
in  the  common-law  courts  for  criminal  conversation,  and  dam- 
ages recovered,  and  also  that  a  sentence  of  divorce  in  the  spir- 
itual court  should  have  been  decreed,  which  can  only  divorce 
a  mensa  et  thoro;  hence  the  necessity  of  the  intervention  of  par- 
liament to  divorce  a  vinculo,  whose  power,  only,  is  adequate  to 
that  end.  But  in  this  state  the  legislature  seems  to  have  acted 
on  the  ground  that  it  was  an  exercise  of  legislative  power,  and 
therefore  not  requiring  a  judicial  examination.  We  think,  how- 
ever, that  this  doctrine  may  be  well  questioned. 

A  divorce  annuls  a  civil  contract  between  two  individuals,  of 
a  higher  and  more  imposing  nature,  and  of  more  emphatic  em- 
phasis on  the  whole  structure  of  society,  than  the  voluntary  con- 
tracts by  deed  or  by  parol.  And  there  flows  from  the  severance 
of  the  contract,  a  divestiture  of  property  from  one  and  a  rein- 
vestment of  it  in  the  other.  It  is  in  fact  a  judgment  in  a  dis- 
pute between  two  individuals,  the  justice  of  which  must  depend 
upon  facts  in  relation  to  which  both  parties  ought  to  have  an 
opportunity  to  be  heard.  But  however  questionable  the  power 
might  have  been  under  the  constitution  of  1790,  the  amended 
constitution  of  1838,  did  expressly  prohibit  its  exercise  by  the 
legislature,  wherever  the  courts  then  had  or  should  thei^ter  be 
vested  with  power;  from  which  an  implication  results  of  a  power 
to  annul  the  marriage  contract  in  the  non-enumerated  cases. 
The  legislature  has  therefore  a  limited  power,  with  an  express 
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prohibition  outside  of  the  limitation.  Section  14,  article  1,  is 
as  follows:  '^  The  legislature  shall  not  have  power  to  enact  laws 
annulling  the  contract  of  marriage  in  any  case  where  bj  law  the 
courts  of  this  commonwealth  are  or  may  hereafter  be  empowereil 
to  decree  a  divorce."  The  courts  have  now  power  to  decree  a 
divorce  in  almost  every  case  where  a  divorce  is  justifiable.  The 
act  of  assembly  does  not  express  on  its  face,  or  in  a  preamble, 
the  cause  of  the  divorce  in  the  present  case.  It  is  in  these  words. 
[His  honor  here  stated  it.] 

It  does  not  appear  from  the  act  whether  the  case  was  within 
legislative  power  or  not.  And  the  position  taken  by  the  de- 
fendant in  error  is,  that  courts  can  not  go,  as  they  call  it, 
behind  the  act  itself  to  ascertain  whether  it  was  within  the  pale 
of  the  constitution  or  not.  But  I  apprehend  that  we  can,  in  all 
cases,  go  to  the  constitution  itself.  The  majestic  impersonation 
of  the  sovereign  people  speaking  through  the  constitution  is 
always  present  in  this  court,  and  must  always  be  heard  and 
obeyed. 

The  power  confided  to  the  legislature  is  a  limited  power, 
and  it  can  not  be  allowed  that  they  should  convert  it  into 
an  unlimited  power.  If  they  can  convert  a  special  jurisdic- 
tion into  a  general  jurisdiction,  the  provision  of  the  constitu- 
tion becomes  dead.  If  courts  can  not  or  will  not  go  behind 
the  act,  where  the  cause  is  not  expressed  on  its  face,  the  clause 
in  the  constitution  might  as  well  have  been  that  the  legis- 
lature shall  annul,  etc.,  as  that  they  shall  not.  It  requires 
but  a  trick  of  the  pen  to  leave  out  the  cause,  and  then  the 
power  becomes  general.  A  great  number  of  authorities  have 
been  cited  by  the  defendant  in  error  to  show  that  in  judicial 
proceedings  the  judgment  of  a  court  of  competent  and  general 
jurisdiction  over  the  subject-matter  can  not  be  overhauled  in  a 
collateral  proceeding.  All  this  is  admitted,  but  then  it  is  to  be 
understood  that  the  party  was  affected  with  notice  in  the  mode 
pointed  out  and  prescribed  by  the  law.  But  no  court  ever  held 
that  a  judgment  against  an  individual  who  had  no  potice  what- 
ever was  valid.  We  know  that  the  legislature  never  summon 
the  party,  and  that  they  proceed,  in  nine  cases  out  of  ten,  upon 
ex  parte  testimony.  The  cases  therefore  are  not  applicable. 
But  the  counsel  assume  the  fact  in  contest,  and  then  lean  on 
those  authorities.  The  legislature  have  not  a  general  jurisdic- 
tion over  the  subject  of  divorce.  Their  jurisdiction  is  limited, 
and  these  authorities,  even  assimilating  the  proceeding  to  anal- 
ogous cases  in  court,  do  not  touch  the  question. 
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It  was,  however,  ruled  iu  Kemp  v.  Kennedy,  1  Pet.  C.  Ct. 
36,  that  courts  of  limited  jurisdiction  must  not  only  act  within 
the  scope  of  their  authorit}',  but  that  it  must  appear  on  the  face 
of  their  proceedings  that  they  did  so,  and  if  it  does  not  so 
appear,  all  their  proceedings  are  coram  non^judke.  This  is  the 
general  principle  as  to  courts  of  limited  jurisdiction,  as  that 
every  just  analogy  drawn  from  proceedings  of  courts  is  againpt 
the  defendant.  But  I  place  the  decision  on  the  broad  ground 
that  the  constitution  must  be  preserved,  and  that  if  courts 
should  refuse  to  permit  evidence  to  show  the  grounds  of  the 
divorce,  the  legislature  could  obliterate  the  clause  in  the  consti- 
tution. This  is  a  question  of  property  resulting  from  the 
divorce.  The  party  has  a  right  to  the  protection  of  the  consti- 
tutional provision,  and  if  necessary,  the  court  can  touch  the  act 
with  the  judicial  wand,  and  open  it  to  inspection,  so  as  to  see 
whether  or  not  it  is  within  the  pale  of  the  constitution.  The 
^vil  of  this  example  would  not  terminate  with  this  class  of  cases, 
but  reach  with  fatal  effect  to  others. 

The  legislature  can  aliens  and  grant  the  public  domain  not 
already  appropriated.  They  have  therefore  a  limited  jurisdiction 
in  granting  lands.  Suppose  they  were  to  pass  a  law  granting 
three  hundred  acres  of  land  on  the  Delaware,  by  well-defined 
boundaries,  to  John  Doe,  could  not  the  real  owner  of  the  land 
be  permitted  to  show  that  the  land  had  been  granted  more  than 
a  hundred  years  ago,  to  those  under  whom  he  claimed,  and  that 
therefore  the  legislature  had  no  power  or  jurisdiction  over  it? 
Not  so,  if  full  effect  is  given  to  the  argument  of  the  counsel  for 
defendant  in  error.  Courts  can  not  go  behind  the  law,  bnt 
must  presume  against  fact  that  the  legislature  acted  within  the 
scope  of  their  power.  In  the  one  case  as  well  as  the  other,  the 
legislature  have  a  limited  jurisdiction;  in  case  of  the  land,  to 
grant  that  which  had  not  previously  been  granted,  and  in  cases 
of  divorce,  to  grant  them  where  the  power  had  not  been  previ- 
ously granted  to  the  courts.  And  the  only  mode  of  preserving 
the  constitution  and  protecting  the  rights  of  individuals  in 
either  case  is  to  admit  the  best  evidence,  aliunde  as  from  behind 
the  law.  Evidence  of  this  kind  has  been  admitted  by  the  court 
when  the  peril  to  individuals  was  not  so  pregnant  as  here: 
Austin  V.  Trustees,  1  Yeates,  260;  Stoddart  v.  Smith,  5  Binn.  365; 
BoUon  V.  Johns,  5  Pa.  St.  145  [47  Am.  Dec.  404]. 

In  the  case  of  Gaines  v.  Gaines,  Pa.  Law  Jour.  Bep. ,  June, 
1849;  S.  C,  9  B.  Mon.  295  [48  Am.  Dec.  425],  the  court  of  ap* 
peals  of  Kentucky  decided  that  a  special  law  granting  a  divoroa 
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was  a  judicial  act,  and  as  such  belonged  to  the  court;  and  ad- 
mitted evidence  to  show  that  when  an  act  was  passed,  judicial 
proceedings  were  pending  to  procure  a  divorce;  and  that,  there- 
fore, the  law  was  void  as  it  respected  the  property  of  the  par- 
ties; and  decreed  dower  out  of  the  estate  of  the  husband, 
notwiUistanding  the  legislative  divorce.  We  are  of  opinion 
that  the  following  evidence,  offered  by  the  defendant  below, 
ought  to  have  been  admitted,  to  wit: 

''Defendant  offers  in  evidence  the  record  of  an  action  of  di- 
vorce, instituted  in  the  court  of  common  pleas  of  Montgomery 
county,  to  August  term,  1842,  No.  29,  by  the  said  Charlotte  S. 
Jones,  by  her  next  friend,  David  Styer,  against  the  said  Joseph 
P.  Jones,  the  defendant.  That  the  causes  set  out  in  the  libel 
of  the  said  plaintiff  were  cruel  treatment  and  the  offering  of 
such  indignities  to  her  person  as  to  render  her  condition  intol- 
erable, and  life  burdensome,  and  thereby  forced  her  to  withdraw 
from  his  habitation.  That  all  of  said  causes  were  denied  by 
the  said  defendant,  and  that  the  issue  was  subsequently  tried, 
and  a  verdict  rendered  for  the  said  defendant.  That  on  or 
about  the  sixth  day  of  April,  1845,  Mr.  Styer,  who  was  one  of 
the  counsel  for  |he  said  Charlotte  S.  Jones,  and  at  that  time  a 
senator  of  Pennsylvania,  presented  to  the  said  senate  the  peti- 
tion of  the  said  Charlotte  S.  Jones,  with  certain  affidavits  or 
documents,  praying  the  said  legislature  to  pass  a  law  divorcing 
her  from  the  bonds  of  matrimony  with  her  husband.  That  the 
grounds  upon  which  the  said  application  was  made  were  the 
same  as  those  stated  in  her  said  libel  presented  to  this  court, 
viz.,  cruel  and  barbarous  treatment,  and  the  offering  of  such 
indignities  to  her  person  as  to  render  her  condition  intolerable." 

But  that  what  follows,  in  relation  to  the  manner  of  proceed- 
ing, or  agencies  used  by  any  member  of  the  body,  ought  to  bo 
rejected. 

It  would  be  unbecoming  and  discourteous  to  the  legislative 
body  to  admit  such  evidence,  which  is  excluded  by  the  case  of 
Fletcher  v.  Peck,  6  Cranch,  87.  We  are  of  opinion  that  the  court 
erred  in  excluding  the  evidence  in  the  first  bill  of  exceptions, 
the  second,  the  third,  and  the  fourth.  The  object  in  these  offers 
was  to  bring  before  the  court  the  very  best  evidence  the  nature 
of  the  case  admitted  of  the  grounds  on  which  the  divorce  was 
procured;  that  is,  the  petition  of  Mrs.  Jones  to  the  legislature, 
and  the  affidavits  by  which  it  was  sustained,  all  of  which,  it 
appears,  were  in  court.  The  act  of  the  legislature  was  constitu- 
tional, if  it  was  passed  for  any  of  the  non-enumerated  causes  in 
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the  constitution;  in  other  words,  if  not  for  any  of  the  causes 
over  which  the  court  had  jurisdiction.  The  defendant  takes 
ground  toe  broad,  therefore,  when  he  asks  the  court  below  to 
say  that  the  act  Is  unconstitutional  on  its  face.  Tha  point  of 
this  decision  is,  that  the  defendant  below  has  a  right  to  establish 
by  such  evidence  as  he  offered  that  the  act  was  passed  for  a  cause 
over  which  the  courts  had  jurisdiction,  and  that  the  court  of 
Montgomery  county,  on  a  fair  trial  between  the  parties  in  rela- 
tion to  the  alleged  causes,  had  given  judgment  against  the 
plaintiff,  and  that,  therefore,  the  legislature  had  no  jurisdiction 
or  power  to  grant  the  divorce. 

A  great  deal  was  said  in  the  argument  of  the  duty  of  this 
court  to  presume  that  a  co-ordinate  branch  had  confined  itself 
within  the  scope  of  its  power.  I  will  admit  that,  if  the  legis- 
lature had  specified  in  the  act,  or  by  a  preamble,  that  the  divorce 
was  granted  for  a  cause  where  the  court  had  no  power,  a  very 
different  case  would  be  presented.  But  they  have  not  said  it. 
At  most,  however,  this  is  nothing  but  the  old  argument,  not 
pushed  to  quite  its  full  extent,  that  the  courts  must  always  pre- 
sume that  a  co-ordinate  branch  acted  ivithin  the  scope  of  its 
authority,  and  can  not,  therefore,  declare  its»acts  unconstitu- 
tional. 

The  old  rule  is  a  good  one,  that,  where  a  fact  can  not  be  made 
to  appear,  the  reason  is  the  same  as  if  it  did  not  exist.  As  the 
legislature  have  not  expressed  the  cause,  we  throw  it  open  to 
evidence  by  either  party,  so  that  this  question  of  property  may 
be  justly  decided  according  to  the  constitution. 

Judgment  reversed,  and  venire  de  novo  awarded. 


POWSB  OF  COUBTS  TO    RECErVB    EVIDENCE    TO    DeTXBMIKB    WHXTHEB    A 

Statute  was  so  Passed  as  to  be  Invalid. — It  does  not  necessarily  follow, 
from  the  power  of  courts  to  declare  statutes  unconstitutional,  that  they  can 
go  behind  authenticated  and  approved  statutes  for  the  purpose  of  inquiring 
whether  those  statutes  were  passed  in  the  manner  prescri1)ed  by  the  varioua 
constitutions.  Whether  our  courts  have  this  power  to  look  to  legislative 
journals,  and  receive  other  evidence,  in  order  to  ascertain  whether  legisla- 
tures in  passing  statutes  have  conformed  to  constitutional  requirements,  baa 
excited  no  little  judicial  controversy  and  difference  of  opinion.  It  has  been 
held  on  the  one  side,  that  a  duly  authenticated,  approved,  and  enrolled  stat- 
ute imports  absolute  verity — ^is  conclusive  that  such  an  act  was  passed  in 
every  respect  as  designated  by  the  constitution;  and,  on  the  other,  that  while 
such  authentication,  appro val,  and  enrollment  are  strong  prima  /<tcie  evi- 
dence that  it  was  so  passed,  still  this  presumption  may  be  overcome  by  proper 
evidence. 

Journals,  when  Evidence. — ^The  leading  case  in  support  of  the  view  thai 
eourts  may  inquire  into  the  passage  of  a  legislative  act,  is  Spongier  v.  Jaeobj^ 
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14  HI.  297.  The  constitution  of  Illinois  required  that  "each  house  shall  keep 
a  jounial  of  its  proceedings,"  and  that  '*on  the  final  passage  of  all  bills,  the 
vote  shall  be  by  ayes  and  noes,  and  shall  be  entered  on  the  journal,  and  no 
bill  shall  become  a  law  without  the  concurrence  of  a  majority  of  all  the  mem- 
bers elect  in  each  house.'*  It  was  held  that  it  was  competent  to  show  from 
the  journals  of  either  branch  of  the  legislature,  tliat  a  particular  act  was  not 
passed  in  the  mode  prescribed  by  the  constitution;  and  if  a  contest  arises  aa 
to  the  passage  of  an  act,  the  journals  may  be  appealed  to  to  settle  it.  Thia 
ruling  has  been  repeatedly  followed  by  the  courts  of  the  same  state,  in  PreS' 
cott  V.  Board  of  Trustees,  19  Id.  324;  Turley  v.  Logan  Co.,  17  Id.  151;  Peo- 
jple  V.  Siame,  35  Id.  121;  and  by  the  supreme  court  of  tho  United  States,  in 
following  these  decisions  in  cases  from  Illinois,  in  South  OUowa  v.  Perlnnsp 
94  U.  S.  260,  and  Post  v.  Supervisors,  105  Id.  667.  But  in  the  two  latter 
Illinois  oases,  the  court,  although  deciding  the  question  in  conformity  with 
the  rule  as  laid  down  in  SpangUr  v.  Jacohy,  seem  to  think  it  would  have 
been  better  had  that  case  been  otherwise  decided,  and  intimate  that  the  de- 
cision would  be  different,  did  the  court  not  feel  bound  by  the  precedent  there 
established.  The  case  of  Spongier  v.  Jacoby  has  been  distinguished  by  sub- 
sequent cases  in  other  states,  holding  the  opposite  rule,  in  that  it  was -decided 
under  the  peculiar  constitutional  provisions  in  reference  to  journals,  above 
referred  to.  Thus  in  Sherman  v.  Su>ry,  30  Cal.  253,  where  it  was  ofifered  to 
show  by  the  journals,  and  other  evidence,  documentary  and  parol,  that  cer- 
tain rejected  amendments  were  incorporated  in  an  enrolled  bill,  and  thereby, 
although  not  in  fact  adopted  by  either  house,  became  a  part  of  the  act  as  it 
then  appeared,  the  following  language  is  used  by  Sawyer,  J.:  '*If  the  enroll- 
ment of  the  statute  is  in  existence,  the  enrollment  itself  is  the  record,  which 
is  conclusive  as  to  what  the  statute  is,  and  can  not  be  impeached,  destroyed, 
or  weakened  by  the  journals  of  parliament,  or  any  other  less  authentic  or 
satisfactory  memorials;  and  that  there  has  been  no  departure  from  the  prin- 
ciples of  common  law  in  this  respect  in  the  United  States,  except  in  in- 
stances where  a  departure  has  been  grounded  on  or  taken  in  pursuance  of 
some  express  constitutional  or  statutory  provision  requiring  some  relaxation, 
of  the  rule,  in  order  that  full  effect  might  be  given  to  such  provisions;  and 
in  such  instances  the  rule  has  been  relaxed  by  judges  with  groat  caution  and 
hesitation,  and  the  departure  has  never  been  extended  beyond  an  inspection 
of  the  journals  of  both  branches  of  the  legislature.** 

The  court  then  goes  on  to  say,  that  there  was  nothing  in  the  constitution  or 
laws  requiring  or  authorizing  a  departure  from  the  common-law  rule,  and  that 
the  provisions  of  the  California  constitution,  requiring  the  ayes  and  noes  to  be 
entered  on  the  journal  at  the  request  of  three  members  present,  and  that 
when  a  bill  was  returned  without  the  approval  of  the  governor  the  ayes  and 
noes  should  be  taken,  and  it  could  be  passed  by  two  thirds  of  the  members — 
the  ornstitution  not  mentioning  that  the  ayes  and  noes  should  be  entered  on 
the  journal — ^were  different  from  the  provisions  found  in  the  Illinois  consti- 
tution. A  similar  ruling,  and  a  like  distinction,  was  made  by  the  supreme 
court  of  Missouri  in  Pacific  Ji.  i?.  v.  Governor,  23  Mo.  353,  where  it  was 
held  that  the  validity  of  an  enrolled  statute,  authenticated  in  the  manner 
pointed  out  by  law,  by  the  certificate  of  the  presiding  officers  of  the  two 
houses  of  the  legislature  that  it  passed  over  the  governor's  veto  by  the  con- 
stitutional majority,  can  not  be  impeached  by  the  journals  showing  a  depart- 
ure from  the  forms  prescribed,  in  the  reconsideration  of  the  bilL  It  was  at- 
tempted also  to  distinguish  the  earlier  case  of  State  v.  McBride,  4  Id.  303, 
where  the  same  court  held  it  had  power  to  look  into  the  proceedings  of  the 
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general  assembly  to  see  that  all  prerequisites  had  been  complied  with,  and 
that  certain  amendments  to  the  constitution  were  adopted  by  the  proper  con- 
stitutional majority;  but  as  to  how  far  it  could  look  does  not  definitely  ap- 
pear; it  would  seem,  however,  that  the  right  was  claimed  of  going  behind  the 
enrollment  to  the  journals,  and  even  further.  The  case  of  Sherman  v.  Story 
was  followed  in  People  v.  Burtf  43  CaL  5G0,  where  the  court  refused  to  look 
into  the  journals  to  see  when  a  bill  was  introduced  and  how  it  passed  through 
the  houses,  and  overrules  Fowler  v.  Feirce,  2  CaL  165,  in  which  it  was  held 
that  parol  evidence  was  admissible  to  show  that  the  act  in  question  was  not 
signed  by  the  governor  within  the  time  required  by  the  constitution,  although 
it  purported  so  to  be,  and  that  therefore  it  never  became  a  law.  In  the  Rail- 
road Tax  Case,  San  Mateo  Co,  v.  Southern  Pacific  B.  S,,  S  Saw.  238,  2&2, 
293,  a  question  was  raised  as  to  whether  a  certain  bill  had  ever  passed  the 
legislature  of  California.  The  new  constitution  of  that  state  requires  the  ayes 
and  noes  to  be  taken  and  entered  on  the  journals,  and  provides  that  no  bill 
shall  become  a  law  unless  passed  by  a  majority  of  the  members  elected. 
Sawyer,  circuit  judge,  who  delivered  the  opinion  in  Sherman  v.  Story ^  said; 
"  Under  the  decisions  of  the  courts  upon  constitutional  provisions,  in  all  re- 
spects similar  to  that  of  the  present  constitution  of  California,  it  is  settled 
that  the  court,  to  inform  itself,  will  look  to  the  journals  of  the  legislature. 
*  *  *  Unless  this  mode  is  adopted  of  resorting  to  the  journals  to  ascertain 
whether  a  statute  has  been  legally  passed  or  not,  experience  and  the  number 
of  cases  that  have  already  arisen  under  simibir  oonstitational  provisions  dem- 
onstrate that  the  requirements  of  the  constitution  that  the  vote  shall  be  taken 
by  yeas  and  nays,  and  a  majority  of  the  members  required  to  vote  in  the 
affirmative  on  the  final  passage  of  an  act,  would  be  of  little  avail.  While  we 
think  the  case  of  Sherman  v.  Story  correctly  decided  under  the  constitution 
as  it  then  was,  we  are  of  the  opinion  that  the  change  in  the  constitution  re- 
quires a  change  in  the  rule." 

The  Indiana  cases  present  a  similar  difference  of  judicial  opinion  to  those 
of  California.  In  Skinner  v.  Deming^  2  Ind.  558,  there  are  dicta  to  the  effect 
that  legislative  journals  may  be  resorted  to,  to  show  whether  an  act  was 
passed  by  the  requisite  constitutional  vote;  and  in  Coleman  v.  Doibbma^  8  Id. 
156,  that  if  the  facts  in  relation  to  the  passage  of  an  act  were  properly  pre- 
sented, they  would  be  subject  to  judicial  inquiry  and  determination;  while 
in  the  more  recent  case  of  Evans  v.  Browne,  30  Id.  514,  it  was  decided  that 
if  a  statute  is  authenticated  by  the  signatures  of  the  presiding  officers  of  the 
two  houses  of  the  legislature,  the  court  will  not  search  further  to  ascertain 
w^hether  such  facts  existed  as  to  give  constitutional  warrant  to  those  officers 
to  thus  authenticate  the  act.  The  decisions  of  the  New  York  courts  are  in 
like  manner  somewhat  unsatisfactory.  The  doubt  raised  by  the  cases  of 
ThomoH  V.  Dahin,  22  Wend.  9;  Warner  v.  Beers,  23  Id.  103;  and  People  v. 
Purdy,  2  Hill,  31,  whctlier  the  court  could  look  beyond  the  printed  statute 
book  to  the  original  engrossed  bills  on  file  in  the  office  of  the  secretary  of 
state,  was  settled  by  Purdy  v.  People,  4  Id.  384,  in  holding  that  the  court 
bad  this  power  to  sec  whether  an  act  was  passed  as  a  majority  bill  or  by  a 
two-thirds  vote;  and  to  the  same  effect  are  De  Bow  v.  People,  1  Denio,  9,  and 
Commercial  Bank  v.  Sparrow,  2  Id.  97.  These  cases  are  distinguished  in 
Sherman  v.  Story,  supra,  and  Oreen  v.  Weller,  32  Miss.  650,  in  that  the 
most  the  court  decided  was  that  it  could  look  to  the  original  record,  al« 
though  there  are  dicta  to  be  found  in  them  that  the  journals  may  be  resorted 
to.  See  the  similar  comments  in  Sedgwick*s  Stat  and  Const.  L.,  2d  ed., 
p.  54.    In  People  v.  Supervisors,  8  N.  Y.   317,  3^,  it  being  contended 
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that  the  ayes  and  noes  on  an  act  under  consideration  were  not  duly  entered 
upon  the  journal,  and  three  fifths  of  the  members  were  not  present  at  iti 
final  passage,  in  conformity  with  the  constitution,  the  court  held,  that  while 
the  particular  act  did  not  require  the  presence  of  three  fifths  to  form  a 
quorum,  it  required,  like  other  laws,  that  the  question  on  its  final  passage 
should  ht)  taken  by  ayes  and  noes,  and  that  they  should  be  duly  entered  on 
the  journals;  the  presumption  was  that  they  were  so  entered,  and  it  was  not 
admissible  in  any  case  to  prove  the  contrary — certainly  not,  when  the  plead- 
ings did  not  tender  an  issue  on  that  fact.  The  court  then  said,  that  as- 
suming it  could  look  to  the  journals,  there  was  no  foundation  to  be  found 
there  that  the  legislature  had  failed  to  comply  with  the  directions  of  the  con- 
stitution. This  case  has  been  frequently  cited  as  an  authority  to  show  that 
courts  may  look  to  the  journals,  but  it  obviously  bears  no  such  construction, 
although  it  must  be  admitted  that  some  passages  in  the  opinion  are  inconsist- 
ent with  others,  and  seem  to  admit  the  power. 

Finally,  in  People  v.  Devlin^  33  N.  Y.  269,  the  court  was  of  the  opinion 
that  legislative  journals  were  not  legitimate  evidence  to  impeach  a  statute 
duly  certified;  and  in  People  v,  Cammissionera  of  IJighipays,  54  Id.  276; 
8.  C,  13  Am.  Kep.  581,  it  was  held  that  a  law,  required  by  the  constitution 
to  be  passed  by  a  two-thirds  vote  of  the  legislature,  not  appearing  on  the 
statute  book  or  upon  the  original  act  to  have  been  passed  by  such  a  vote,  was 
void,  and  that  the  objection  to  the  act  need  not  be  pleaded,  since  it  was  not 
a  matter  of  fact,  but  of  law.  The  validity  of  an  act  erecting  a  new  county 
was  sought  to  be  impeached  in  De  Camp  v.  Evelandy  19  Barb.  81;  and  Rum' 
9ey  V.  People,  19  K.  Y.  41,  because  such  county  had  not  the  population  which 
the  constitution  required.  The  clause  of  the  constitution  was  that  *'no  new 
cotmty  shall  be  hereafter  erected,  unless  its  population  shall  entitle  it  to  a 
member."  The  court  held  that  it  was  bound  to  be  presumed  that  the  legis- 
lature acted  upon  good  and  sufficient  evidence  of  the  fact  in  reference  to  the 
population,  and  this  presumption,  from  the  nature  of  the  case,  must  be  con- 
olnaive.  The  doctrine  of  these  two  latter  cases  is  approved  in  Lvjiher  v. 
SeUeSj  4  W.  Va.  11,  on  a  similar  state  of  facts.  Their  conclusion,  under  any 
▼lew,  woald  seem  to  be  sound.  It  was  so  considered  in  Osbum  v.  StcUey,  5 
Id.  640;  S.  C,  13  Am.  Rep.  640,  in  which  Spangler  v.  Jacoby,  supra,  was 
followed,  and  held  that,  "as  the  constitution  requires  each  branch  of  the  leg- 
Uature  to  keep  a  journal,  and  provides  that  on  the  passage  of  every  bill  the 
vote  shall  be  taken  by  yeas  and  nays,  and  be  entered  on  the  journal,  and  that 
no  bill  shall  be  passed  by  either  branch  without  an  affirmative  vote  of  a 
majority  of  the  members  elected  thereto,  this  court  should  look  beyond  the 
aathentication  of  the  act  to  the  journal  of  the  senate  to  see  if  the  bill  wai 
passed  by  the  required  number  of  votes." 

Perhaps  the  most  able,  learned,  and  exhaustive  opinions  against  the  prop- 
osition that  legislative  journals  may  be  resorted  to  in  order  to  ascertain 
whether  a  statute  was  so  passed  as  to  be  invalid,  are  to  be  found  in  Sherman 
▼.  Story,  mpra;  State  ex  reL  Pangbom  v.  Ycmng,  32  N.  J.  L.  29;  S.  C,  5 
Am.  Law  Eeg.  (N.  S.)  679;  and  State  v.  Swijl,  10  Nev.  176.  The  following 
eases,  in  addition  to  those  above  cited,  also  hold  that  a  signed,  approved,  and 
enrolled  bill  is  ultimate  and  conclusive:  Clare  v.  State ^  5  Iowa,  509;  Dun* 
eombe  v.  PrindU,  12  Id.  1;  Eld  v.  Gorham,  20  Conn.  12;  Green  v.  Wellcr,  32 
Miss.  650;  Swann  v.  Buck,  40  Id.  268;  Fouke  v.  Fleming,  13  Md.  392;  Mayor 
▼.  Harwoo^  32  Id.  471;  S.  C,  3  Am.  Rep.  161;  and,  on  the  other  hand,  the 
following  additional  cases  hold,  or  assume,  that  an  enrolled  bill  is  but  prima 
facte  evidence,  which  may  be  overcome  by  a  resort  to  the  journals:  Opinioni 
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of  the  Justices,  35  N.  H.  579;  Id.,  52  Id.  62;  Supervisors  y.  Heenan,  2 
Minn.  330;  Oreen  v.  Graves,  1  DongL  (Mich.)  351;  People  v.  Mdhancij,  13 
Mich.  481;  Fordyce  v.  Godman,  20  Ohio  St.  1;  Soulhwark  Bank  v.  Com* 
tnonwealth,  26  Pa.  St.  446;  State  v.  Francis,  26  Kan.  724;  Burr  v.  /?o«8,  19 
Ark.  250;  Fi7i«an£  v.  Knox,  27  Id.  226;  jS^to^  v.  JAitU  Rock  etc.  Railway,  31 
Id.  701;  Jones  v.  Hutchinson,  43  Ala.  721;  i/oody  v.  State,  48  Id.  115;  S.  C.> 
17  Am.  Rep.  28;  State  v.  P/ott,  2  S.  C.  150;  S.  C,  16  Am.  Rep.  047;  Berry 
V.  Baltimore  etc,  B.  /?.,  41  Md.  446;  S.  C,  20  Am.  Rep.  69;  Gardner  v.  Col- 
lector,  6  Wall.  499;  Blesmng  v.  Galveston,  42  Tex.  641;  Houston  eU,  B.  R.  v. 
Odum,  53  Id.  343.  The  ruling  of  the  Texas  court  of  appeals,  in  Useneir  v. 
Stale,  8  Tex.  App.  177,  is  inconsistent  with  that  of  the  supreme  court  of  the 
same  state  in  the  two  cases  above  cited,  and  also  with  the  general  weight  of 
anthority  in  other  states  on  similar  constitutional  provisions.  The  holding 
was  that  when  a  law  had  come  to  the  court  fully  accredited  as  valid  and  sub- 
SLBting  upon  the  statute  book,  it  would  not  go  behind  the  enrolled  bill  as  de- 
posited in  the  ofiSce  of  the  secretary  of  state,  and  consult  the  journals  of  the 
legislature  to  see  if  it  was  passed  in  conformity  with  the  constitution,  pro- 
viding "that  in  cases  of  imperative  public  necessity,  four  fifths  of  the  house 
in  which  the  bill  may  be  pending  may  suspend  the  rule  [requiring  the  bill  to 
be  read  on  three  several  days],  the  yeas  and  nays  being  taken  on  the  question 
of  suspension,  and  entered  upon  the  journals."  The  case  of  State  v.  Plait^ 
supra,  presents  a  novel  state  of  facts.  An  enrolled  act,  to  wluch  the  great 
seal  had  been  affixed,  and  which  was  signed  by  the  presiding  officers  of  both 
houses  of  the  legislature,  and  approved  by  the  governor,  provided  that  the 
courts  for  the  county  of  Barnwell  should  be  held  at  BamweU;  but  it  ap- 
peared from  the  journals  of  the  two  houses  that  the  bill  as  finally  passed  pro- 
vided that  the  courts  should  bo  held  at  Blackville,  which  was  the  county  seat 
before  the  passage  of  the  act.  Held,  the  enrolled,  authenticated,  and  ap- 
proved act  was  not  conclusive  evidence  of  the  terms  of  the  bill  as  it  passed 
the  houses,  but  the  journals  may  be  received  to  show  what  those  terms  were; 
and  whenever  it  appears  that  the  enrolled  act  differs  from  the  bill  as  passed^ 
in  a  substantial  manner,  the  judiciary  may  declare  the  act  in  whole  or  in  part 
void.  If  a  private  act  be  certified  by  the  presiding  officers  of  the  legislature^ 
it  is  a  matter  of  record  which  can  not  be  impeached  before  the  courts  in  a 
collateral  way,  by  going  behind  the  record  and  inquiring  whether  or  not  it 
was  passed  in  conformity  with  the  constitution,  by  giving  the  prescribed  no- 
tice of  application:  Brodnax  v.  Groom,  64  N.  C.  244. 

Nature  o?  the  Evidence  to  be  Furnished  bt  the  Joubnai^ — The 
proof  as  furnished  by  the  journals  must  be  clear  and  convincing  to  overcome 
the  prima  facte  presumption  furnished  by  the  due  authentication,  approval, 
and  enrollment:  Stale  v.  Francis,  26  Kan.  724;  Larrison  v.  Peoria  etc  B.  B,^ 
77  III.  11;  Blessing  v.  Galveston,  42  Tex.  641;  English  v.  OUver,  28  Ark.  317; 
Louisiana  State  Lottery  Co,  v.  Bichoux,  23  La.  Ann.  743;  S.  C,  8  Am.  Rep. 
602.  The  journals  must  likewise  affirmatively  show  that  the  constitutional 
requirements  in  regard  to  matters  of  legislative  procedure  were  not  observed, 
or  otherwise  the  presumption  of  due  observance  will  prevail:  State  v.  McCon^ 
nell,  3  Lea,  332;  WiUiams  v.  State,  6  Id.  549;  MiUer  v.  State,  3  Ohio  St.  475; 
Supervisors  v.  People,  25  Dl.  181;  Worthen  v.  Badgett,  32  Ark.  496.  Thus,  in 
the  last  case,  it  was  held  that  where  the  journals  show  that  a  substitute  for  a 
bill,  which  had  been  read  the  first  and  second  times,  was  reported  and  adopted, 
and  read  a  third  time  and  passed,  not  showing  the  first  and  sec(md  readings 
of  the  substitute,  the  court  will  presume  that  the  substitute  was  read  three 
times,  as  the  constitution  required.    But  in  Comm*rs  of  Leavenworth  Co.  t, 
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Higginhotham,  17  Kan.  62,  the  court  refused,  under  the  circumstances,  to  de- 
cliure  an  act  invalid,  because  the  ayes  and  noes  were  not  entered  upon  the 
senate  journal,  on  the  concurrence  by  the  senate  in  certain  slight  amendments 
made  by  the  house — the  act  having  been  generally  considered  valid,  and  many 
rights  having  accrued  under  it  during  the  eleven  years  before  it  was  sought 
to  question  it;  and  held  further,  that  the  signatures  of  the  presiding  officers 
of  the  houses  of  tho  legislature  to  an  enrolled  bill  were  only  portions  of  the 
many  evidences  of  its  due  passage  and  validity,  and  the  courts  mast  decide 
as  to  its  passage  and  validity  upon  the  whole  of  the  legal  evidence  applicable 
in  such  cases.  Therefore,  where  the  enrolled  bill  and  legislative  journals 
taken  together  61early  show  that  the  bill  was  duly  passed  by  the  legislature 
and  approvpd  by  the  governor,  the  bill  should  be  held  valid,  although  it  may 
not  have  the  signature  of  the  presiding  officer  affixed  to  it.  The  courts  will 
not  take  judicial  notice  of  the  contents  of  journals;  when  they  are  relied  upon, 
they  must  be  brought  before  the  court  as  evidence;  but  when  offered,  tliey 
prove  their  own  authenticity:  Oroh  v.  Cualtman,  45  111.  119;  Illinois  Cent.  R, 
JR,  V.  Wren,  43  Id.  77;  Bedard  v.  I  loll,  44  Id.  91;  Henaoldt  v.  Pctenshurgh,  63 
Id.  157.  Nor  will  the  court  act  upon  the  admission  of  the  parties  that  a  stat- 
ute has  not  been  passed  in  the  manner  required  by  the  constitution;  such  fact 
must  be  shown:  Ilappel  v.  Brethauer,  70  Id.  166.  Whether  a  seeming  act  of 
the  legislature  is  or  is  not  a  law,  is  a  judicial  question  to  be  determined  by 
the  court,  and  not  a  question  of  fact  to  be  tried  by  the  jury:  Post  v.  Super- 
visors, 105  U.  S.  667;  South  Ottaioa  v.  PerJdns,  94  Id.  260;  Railroad  Tax  Case, 
S  Saw.  238,  293. 

Conclusions  as  to  Joubnals  as  Evidence. — The  conclusion  from  the 
foregoing  would  seem  to  be  correctly  formulated,  in  accordance  with  the 
weight  of  authority,  as  follows:  When  the  intent  of  a  constitution  appears 
to  be  that  the  journals  should  be  kept  as  records,  then  those  records  may  be 
examined  to  see  if  the  constitutional  requirements  have  been  kept,  and  if 
they  have  not,  the  act  will  be  declared  invalid;  but  at  the  same  time  consti- 
tutional  directions  in  regard  to  mere  procedure:  Staie  v.  McConnell,  3  Lea, 
332;  WUliama  v.  State,  6  Id.  549;  Miller  v.  State,  d  Ohio  St.  475;  Supervisor* 
v.  People,  25  111.  181;  Worthen  v.  Badgett,  32  Ark.  496;  as,  for  example, 
reading  bills  in  a  certain  manner,  and  for  a  certain  number  of  times;  and  the 
finding  of  certain  facts  upon  which  the  legislature  bases  its  action,  Luslter  v. 
Scites,  4  W.  Va.  11,  will  be  presumed  to  have  been  observed,  and  will  not  be 
inquired  into  unless  perhaps  the  contrary  affirmatively  appears:  See  the  rule 
as  stated  in  Gooley  on  Const.  Lim.  *  135. 

Evidence  Other  than  Journals. — While  tho  courts  of  many  states  will 
look  to  journals  to  determine  whether  a  statute  was  so  passed  as  to  be  invalid, 
the  same  courts  are  extremely  cautious  about  looking  further.  In  Fowler  v. 
Peirce,  2  Cal.  165,  it  was  held  that  courts  of  law  could  go  behind  the  record 
evidence  of  a  statute,  and  that  it  might  be  shown  by  parol  that  an  act  had 
not  been  approved  by  the  governor  within  the  time  fixed  by  the  constitution, 
although  it  purported  so  to  be;  but  this  doctrine  was  overruled  by  Sherman 
V.  Story,  30  Id.  253;  see  stipra.  In  Gardner  v.  Collector,  6  Wall.  499,  the 
president  had  approved  a  bill,  passed  by  congress,  December  24th,  but  had 
omitted  tho  year  "1861."  If  any  sources  of  information  could  bo  looked  at, 
they  would  show  that  the  record  in  the  office  of  the  secretary  of  state  was  filed 
there,  with  the  president*B  approval  to  it,  December  20,  1861,  and  tlie  jour- 
nal of  the  house  of  representatives  showed  that  a  message  was  received  from 
the  president  January  6,  1802,  stating  that  he  had  approved  the  bill  on  the 
twenty-fourth  of  the  preceding  month.     Miller,  J.,  used  the  following  broad 
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language:  **  Whenever  a  question  arises  in  a  court  of  law  of  the  existence  of 
a  statute,  or  of  the  time  when  a  statute  took  effect,  or  of  the  precise  terms 
of  a  statute,  the  judges  who  are  called  upon  to  decide  it  have  a  right  to  re- 
sort to  any  source  of  informatiou  which  iu  its  nature  is  capable  of  conveying 
to  the  judicial  mind  a  clear  and  satisfactory  answer  to  such  question;  always 
seeking  first  for  that  which  in  its  nature  is  most  appropriate,  unless  the 
positive  law  has  enacted  a  different  rule."  In  McCuUoch  v.  Stale,  11 
Ind.  424,  where  it  was  alleged  that  an  act  incorporating  a  bank  was  not 
passed  by  a  constitutional  majority;  that  certain  members  whose  names 
appeared  on  the  journal  of  the  house  as  present  and  voting  for  the  bill 
were  absent,  and  a  certain  member  whose  name  appeared  in  the  journal 
as  voting  in  favor  of  the  passage  did  not  in  fact  vote  for  it,  but  against 
it;  and  that  these  entries  were  made  by  mistake,  fraud,  and  corraption — 
held  that  the  journals  could  not  be  impeached  or  contradicted,  but  were 
conclusiye  evidence  of  the  facts  appearing  therein;  and  see  PeopiU  v.  Mck' 
haney,  13  Mich.  481.  The  judges  of  the  court  of  common  pleas  were  required 
by  the  constitution  of  Ohio  to  be  elected  by  joint  ballot  of  both  houses  of  the 
legislature.  At  a  certain  election,  the  journal  of  the  house  certified  the  eleo- 
tion  of  Samuel  Moffitt,  while  that  of  the  senate,  the  election  of  Lemud 
Moffitt.  It  was  sought  to  prove  by  depositions  of  officers  and  members  of  the 
legislature,  that  Lemud  and  not  Samuel  Moffitt  was  the  one  voted  for  and 
elected.  The  court  thought  that  this  evidence  could  not  be  introduced,  but 
the  case  really  went  off  on  another  point:  State  v.  Moffitt,  5  Ohio,  358.  In 
Division  of  Hovoard  County ^  15  Kan.  194,  the  court  refused  to  look  beyond 
the  journals  to  an  engrossed  bill  not  contained  therein.  And  see  Loiuisiaina 
State  Lottery  Co.  v.  Jiichoux,  23  La.  Ann.  743;  S.  0.,  8  Am.  Rep.  602,  Justice 
Howe's  concurring  opinion;  Berry  v.  Baltimore  eic.  B,  B,,  41  Md.  446;  S.  G.» 
20  Am.  Rep.  69. 

DoGTBiNE  OF  THE  PRINCIPAL  Case  EXAMINED. — It  is  plain  that  the  fore- 
going examination  in  no  way  casts  any  doubt  upon  the  correctness  of  the 
ruling  in  the  principal  case.  If  it  is  admitted  that  courts  may  go  behind  an 
act  of  the  legislature^and  this  may  be  done  in  Pennsylvania  in  an  ordinary 
case:  See  Souihwark  Bank  v.  Commonwealth^  26  Pa.  St.  446 — it  will  follow, 
from  the  weight  of  authority,  that  no  presumption  in  a  case  of  this  kind  will 
be  entertained  in  favor  of  the  observance  of  the  constitutional  requirements; 
and  under  any  view,  and  if  it  be  denied  that  courts  may  examine  into  legis- 
lative records,  the  principle  should  be  distinguished  iu  that  the  legislatm^  of 
Pennsylvania,  in  granting  such  a  decree  of  divorce,  is  really  acting  as  a  court 
of  limited  jurisdiction,  and  if  it  acts  without  jurisdiction  its  decree  should  be 
void.  The  principal  case  was  followed  and  approved  iu  Cronise  v.  Cronise, 
54  Id.  255,  on  a  somewhat  similar  state  of  facts.  Agnew,  J.,  says:  "It 
is  supposed  that  the  absolute  character  of  a  law  forbids  inquiry  into  the 
grounds  of  legislation.  But  the  answer  is,  that  the  grant  of  this  power  be* 
ing  limited  in  the  constitution  to  certain  grounds,  an  inquiry  into  them  is  a 
necessary  duty  under  the  bill  of  rights  to  prevent  injustice.  •  •  •  If  the 
boundary  of  a  limited  power  be  overstepped  by  the  legislature,  its  act  is 
void,  and  not  only  can  bo  but  must  be  inquired  into.  The  rightful  presump* 
tion  is,  that  every  legislative  act  of  divorce  is  founded  in  just  cause,  but  it 
is  i^ot  a  conclusive  presumption  that  this  cause  is  outside  the  jurisdiction  of 
the  courts.  If  because  no  ground  is  recited  we  refuse  to  inquire  into  the 
ground,  we  fail  in  an  enjoined  duty,  the  legislative  will  would  become  lUk 
founded,  and  breaches  of  the  constitution  be  beyond  reach." 
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Motives  of  Leoislaturzs  or  Members  thereof  will  not  be  Ikqttirxd 
INTO. — Courts  have  been  often  urged  to  inquire  into  the  motives  of  legisla- 
tures or  members,  but  this  has  as  often  been  refused,  even  where  fraud, 
bribery,  and  corruption  have  been  alleged.  Impeachment  and  the  ballot  are 
the  proper  remedies:  Fletcher  v.  Peckt  6  Crancb,  87;  Ex  parte  McCardU,  7 
WaU.  606;  NijU  etc,  Co.  v.  Woodhullj  25  Mich.  99;  State  v.  Hays,  49  Mo.  604; 
Kountze  v.  Omcthat  5  Dili.  443;  People  v.  Bigler,  5  Cal.  23;  Ex  parte  Newman, 
9  Id.  602;  Harpending  v.  Haighl,  39  Id.  189;  Slack  v.  Wood,  8  W.  Va.  612; 
MeCuUoeh  v.  State^  11  Ind.  424;  Baltimore  v.  State,  16  Md.  376;  Johruon  ▼. 
Higains,  3  Mete.  (Ky.)  666;  People  v.  Draper,  15  N.  Y.  632;  State  v.  Pagan, 
22  Ia.  Ann.  645;  State  v.  Cardoxa,  6  S.  C.  297;  Humboldt  Co.  v.  ChurehiUCo. 
CommMonere,  6  Nev.  30;  Doyle  v.  Contvnenlal  Ina.  Co.,  94  U.  S.  636;  Wrighi 
v.  D^/reee,  8  Ind.  298;  Sunbury  etc.  B.  P.  v.  Cooper,  33  Pa.  St.  278. 

Thb  fbikoipal  oasb  is  cited  in  Election  Ceuea,  66  Pa.  St.  41,  to  the  point 
that  "  where  a  new  and  extraordinary  remedy,  out  of  the  coarse  of  the  oom* 
mon  law,  is  given  by  statute,  the  party,  if  he  adopts  it  at  ally  most  pnitiie  it 
to  the  letter." 
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Ladd  V.  King. 

[1  Rhodb  Islaxd,  394.] 

WsiTTXir  Agssxueitt  is  Entibb  when  for  the  sale  of  oertaiii  land  and  • 
cottage  thereon,  and  to  finish  the  cottage  hy  a  certain  time. 

Pabol  Evidkncb  19  Inadmissible,  whbbb  Pabt  of  ait  Emtibb  CoNTBACt 
IS  WITHIN  thb  Statute  of  Fbaitds,  to  vary  the  part  not  otherwiae  within 
the  statnte,  hy  enhirging  time  of  performance. 

Action  on  an  agreement.  Plaintiff  and  defendant  entered 
into  an  agreement  in  ^writing,  ^whereby  the  former  agreed  to  sell 
to  the  latter  certain  land,  together  "with  a  cottage  then  being 
bnilt  thereon,  and  also  agreed  to  finish  the  cottage  on  or  before 
the  firat  day  of  July  next  after  the  date  of  the  agreement. 
Plaintiff  claimed  that  the  defendant  subsequently  extended  the 
time  for  the  completion  of  the  cottage  to  the  fourteenth  of  July. 
The  cottage  having  been  completed  on  the  fourteenth  of  July, 
the  plaintiff  tendered  a  proper  conveyance  of  the  premises  to 
the  defendant,  but  the  latter  refused  to  receive  it  and  pay  the 
purchase  price.  The  court  held  that  it  was  incompetent  to 
show  by  parol  evidence  that  the  time  of  performance  as  desig- 
nated in  the  agreement  was  extended.  The  plaintiff  moved  for 
a  new  trial. 

Pearce  and  Turner  ^  for  the  plaintiff. 

A,  C.  Qreene  and  Potter^  for  the  defendant. 

By  Court,  Obeene,  C.  J.  The  plaintiff  offered  parol  evidence 
to  prove  that  defendant  agreed  to  extend  the  time  of  finishing 
the  cottage  until  July  14,  1847.     Thia  evidence  was  objected  to 
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by  defendant,  upon  the  ground  that  such  evidence  was  inadmis- 
sible under  the  statute  of  frauds.  The  defendant  contended 
that  the  contract  was  entire,  and,  being  for  a  sale  of  land,  the 
term  of  performance  could  not  be  extended  by  parol.  The 
agreement  is  for  the  sale  of  the  land  with  the  cottage  thereon 
f6r  the  sum  of  three  thousand  dollars,  and  the  seller  agrees  to 
complete  ihe  cottage  on  or  before  the  first  of  July  then  next, 
the  purchase  money  to  be  paid  when  possession  is  given.  The 
plaintiff  contends  that  the  agreement  is  divisible  into  two  parts, 
to  wit,  the  sale  of  the  land  and  the  finishing  of  the  cottage;  the 
first  is  within  the  statute  of  frauds,  and  the  second  not.  That 
the  time  named  in  the  agreement  applies  to  the  completion  of 
the  cottage,  but  not  to  the  conveyance  of  the  land.  That  with 
regard  to  this  last,  no  time  being  fixed,  the  law  implies  a  rea- 
sonable time. 

It  is  undoubtedly  true  that  parol  evidence  is  competent  to 
prove  an  enlarged  time  for  the  performance  of  a  written  con- 
tract not  within  the  statute  of  frauds,  and  if  the  plaintiff  is 
right  in  his  construction  of  the  contract,  parol  evidence  is 
admissible  to  prove  an  enlargement  of  the  time  for  the  finishing 
of  the  cottage.  But  is  the  contract  divisible?  We  think  not. 
The  agreement  is  for  the  sale  of  a  house  and  lot;  the  purchaser 
did  not  want  one  without  the  other,  nor  one  before  tiie  other. 
It  was  no  object  to  him  to  have  the  cottage  without  the  lot,  or 
the  lot  without  the  cottage.  The  purchase  was  of  the  entire 
estate,  house  and  lot,  and  was  to  be  perfected  at  the  same  time; 
that  time  was  the  first  of  July,  at  the  furthest.  We  think, 
therefore,  that  the  true  interpretation  of  the  contract  is,  that 
the  sale  was  to  be  completed  on  the  first  of  July;  in  other 
words,  that  the  plaintiff  agreed  to  convey  to  the  defendant  the 
house  and  lot  complete  on  or  before  the  first  day  of  July. 

And  the  question  is,  whether  parol  evidence  is  admissible  to 
prove  that  the  parties  extended  the  time  to  the  fourteenth  of 
July.  Upon  this  question  the  authorities  are  conflicting.  The 
leading  English  case  in  support  of  the  admissibility  of  such 
evidence  is  Cuff  ei  al,  v.  Penn,  1  Mau.  &  Sel.  21,  decided  by 
Lord  EUenborough  in  1813. 

In  that  case,  ilie  "  defendant  agreed,  by  a  written  contract, 
to  purchase  of  the  plaintiffs  three  hundred  hogs  of  bacon,  to  be 
delivered  at  fixed  times  and  in  specified  quantities,  and,  after  a 
part  of  the  bacon  had  been  delivered,  requested  the  plaintifb, 
as  the  sale  was  dull,  not  to  press  the  delivery  of  the  residue." 
This  was  to  be  understood  only  as  parol  dispensation  of  the  per* 
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f onnanoe  of  the  original  contract  in  respect  to  the  time  of  the  de- 
liyeiy,  and,  therefore,  was  not  affected  by  the  statate  of  frauds; 
the  defendant  was  held  liable  for  not  accepting  the  residue 
within  a  reasonable  time  afterwards.  In  giving  the  opinion  of 
the  court  in  that  case.  Lord  EUenborough  said:  ''  It  is  admitted 
there  was  an  agreed  substitution  of  other  days,  than  those  orig- 
inally specified,  for  the  performance  of  the  contract;  still  the 
contract  remained.  Suppose  a  delivery  of  live  hogs,  instead 
of  the  bacon,  had  been  substituted  and  accepted,  might  not  that 
'have  been  given  in  evidence,  as  accord  and  satisfaction  ?  So 
here  the  parties  have  chosen  to  take  a  substituted  perform- 
ance.'' 

But  it  appears  to  us  that  there  is  a  wide  difference  between  a 
substituted  performance,  accepted  by  the  purchaser,  as  of  live 
hogs  delivered  and  accepted  instead  of  bacon,  and  a  substituted 
executory  agreement  to  sell  and  deliver  live  hogs.  Could  such 
an  agreement  have  been  enforced?  If  originally  by  parol,  it 
clearly  could  not.  Does  it  derive  any  force  from  the  fact  that 
the  parties  had  made  a  written  contract  for  the  sale  of  bacon, 
any  more  than  if  they  had  made  a  contract  for  the  sale  of  wheat? 
If  the  agreement  for  a' substituted  performance  is  different  from 
the  written  contract,  then  the  party  charged  therewith  is  charged 
with  a  parol  contract,  which,  the  statute  says,  shall  not  be  done. 

The  essence  of  an  executory  contract  is  the  thing  agreed  to  be 
done,  and  an  agreement  for  a  substituted  performance  is  an 
agreement  to  do  a  different  thing,  and  if  this  is  required  by  the 
statute  to  be  in  writing,  we  do  not  perceive  how  the  party  can 
be  charged  by  parol,  if  the  agreement  be  substituted  for  a 
written  contract,  any  more  than  if  originally  by  parol.  Ouff  ei 
al.  V.  Penn  was  under  the  seventeenth  section,  which  requires 
either  delivery  of  part,  or  part  payment,  or  a  written  contract. 

In  O088  V.  Lord  Nugent,  5  Bam.  &  Adol.  68;  S.  C,  27  Eng. 
Com.  L.  83,  Lord  Denman  refers  to  the  case  of  Cuff  et  al.  v. 
Penn,  and  cautiously  avoids  giving  his  sanction  to  its  authoriiy. 
Park,  J.,  doubted  the  correctness  of  the  decision.  In  Stawell 
V.  EoMmon,  3  Bing.  N.  C.  928;  and  S.  C,  5  Scott,  196,  it  waa 
held,  that  the  time  for  the  performance  of  a  written  contract  for 
the  sale  of  lands  could  not  be  enlarged  by  a  subsequent  oral 
agreement,  although  that  agreement  was  pleaded  by  the  defend- 
ant as  a  bar  to  the  action.  The  plea  was,  that,  at  the  time  stip- 
ulated for  the  performance  of  the  written  contract,  neither  party 
was  ready  to  complete  the  sale;  and  the  time  for  the  perform- 
ance was  agreed  by  the  parties  to  be  postponed. 
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In  Stead  v.  Dawber,  2  Per.  &  Day.  447;  S.  0.,  10  Ad.  &  El. 
57,  Guffet  al.  v.  Penn  was  directly  oyerraled. 

In  JddrshdU  v.  Ia^u,  6  Mee.  &  W.  109,  decided  in  the  ex- 
chequer in  1840,  there  was  a  written  contract  for  the  sale  of 
goods,  within  the  statute  of  frauds,  fixing  the  time  of  deliveiy; 
a  subsequent  parol  agreement  was  made  substituting  another 
day.  Held,  such  subsequent  agreement  to  be  valid  must  be  in 
writing.  Parke,  baron,  says:  '^Eyery thing  for  which  the  par- 
ties stipulate,  as  forming  part  of  the  contract,  must  be  deemed 
to  be  material.  Now,  in  this  case,  by  the  original  contract,  the 
defendant  was  to  accept  the  goods,  provided  they  were  sent  by 
the  first  ship;  the  parties  afterwards  agreed  by  parol,  that  the 
defendant  would  accept  the  goods,  if  they  were  sent  by  the  sec- 
ond ship,  on  a  subsequent  voyage;  that  appears  to  me  to  be  a 
different  contract  from  what  is  stated  before.  Such  was  my 
strong  impression,  independently  of  any  decision  on  the  point; 
but  the  case  of  Stead  v.  Dawber,  2  Per.  &  Dav.  447,  is  precisely 
in  point  with  the  present,  and  on  looking  at  the  judgment,  it 
does  not  appear  to  proceed  altogether  upon  the  time  being  an 
essential  of  the  contract,  but  on  the  ground  that  the  contract 
itself,  whatever  be  its  terms,  if  it  be  such  as  the  law  recognizes 
as  a  contract,  can  not  be  varied  by  parol." 

In  the  argument  of  this  case,  the  counsel  for  the  plaintiff  en- 
deavored to  distingush  it  from  the  case  of  Oo88  v.  Lord  Nugent, 
6  Bam.  &  Adol.  68,  which  was  under  the  fourth  section  of  the 
statute,  upon  the  ground  of  a  difference  in  the  construction  of 
the  fourth  and  seventeenth  sections  of  the  statute;  and,  although 
the  court  repudiate  any  such  distinction,  yet  no  case  has  been 
cited,  either  in  England  or  this  country,  where  parol  evidence 
has  been  admitted  to  enlarge  the  time  of  performance  of  a  con- 
tract for  the  sale  of  lands. 

The  weight  of  English  authority  is  decidedly  against  the  ad- 
mission of  the  parol  evidence. 

In  Blood  V.  Goodrich,  9  Wend.  68  [24  Am.  Deo.  121],  the  su- 
preme court  of  New  York  decided  that  a  parol  agreement  to 
extend  the  time  of  performance  of  a  contract  for  the  conveyance 
of  land  was  invalid. 

In  Gummings  et  al.  v.  AmM  et  al.,  8  Met.  486  [87  Am.  Dec. 
166],  the  defendants  agreed  in  writing  to  furnish  and  deliver 
printing  cloths  to  the  plaintiffs  at  a  certain  price  per  yard,  on 
eight  months'  credit,  and  the  suit  was  brought  by  the  plaintiffii 
for  the  non-delivery  of  the  cloths  according  to  this  contract.  Id 
defense,  the  defendants  offered  to  prove,  that  the  plaintifb 


628  Ladd  v.  Einq.  .  [R.  L 

agreed  bj  parol,  after  the  writing  was  signedy  to  pay  cash  on 
the  delivery  of  the  cloths,  deducting  eight  per  cent.,  and  the 
question  was,  whether  evidence  of  these  facts  was  admissible. 
The  court  decided  that  the  parol  evidence  was  admissible. 
Wilde,  J. ,  after  adopting  the  reasoning  of  Lord  Ellenborough  in 
Cuff  V.  Penn,  1  Mau.  &  Sel.  21,  goes  on  to  ^y:  "If  the  de- 
fendants, on  their  part,  had  refused  to  perform  the  verbal  agree- 
ment, then  indeed  it  could  not  be  set  up  in  defense  of  the 
present  action;  for  the  party  who  sets  up  an  oral  agreement  for 
a  substituted  performance  of  a  written  contract,  is  bound  to 
prove  that  he  has  performed  or  been  ready  to  perform  the  oral 
agreement.  This  distinction  avoids  the  difficulty  in  some  of  the 
cases  cited,  where  it  is  said,  that  to  allow  a  pariy  to  sue,  partiy 
on  a  written  and  partiy  on  a  verbal  agreement,  would  be  in 
direct  opposition  to  the  requisitions  of  the  statute;  and  it  un- 
doubtedly would  be;  but  no  party,  having  a  right  of  action,  can 
be  compelled  to  sue  in  this  form.  He  may  always  declare  on 
the  written  contract,  and  unless  the  defendant  can  prove  per- 
formance, according  to  the  terms  of  the  contract  or  according 
to  the  agreement  for  a  substituted  performance,  the  plaintiff 
would  be  entitied  to  judgment." 

This  reasoning  does  not  appear  to  us  to  be  satisfactory.  If 
the  agreement  for  substituted  performance  has  been  performed 
by  the  one  party  and  received  by  the  other,  then  undoubtedly, 
it  is  an  accord  and  satisfaction  of  the  written  contract.  But  a 
tender  of  performance  of  the  substituted  agreement,  not  ao- 
cepted  by  the  other  party,  is  no  accord  and  satisfaction;  and, 
if  not  received,  it  is  then  executory  and  performance  can  only 
be  enforced  by  suit.  In  such  a  state  of  things,  which  is  in 
force,  the  original  written  or  the  substituted  verbal  contract  ?  If 
A.  and  B.  contract  in  writing  for  the  sale  to  B.  of  Black-acre, 
and,  afterwards,  by  parol,  they  agree  that  the  sale  should  be  of 
White-acre  instead  of  Black-acre,  and  A.  offers  to  convey  to  B 
White-acre  according  to  verbal  agreement,  and  B.  refuses  to  re- 
ceive it  and  sues  A.  on  the  written  contract  for  the  sale  of  Black- 
acre,  can  B.  set  up  the  verbal  contract  and  his  tender  of  per- 
formance of  it,  as  a  bar  to  the  action  ?  Is  the  verbal  agreement 
of  any  more  force  because  performance  has  been  tendered?  Is 
the  verbal  agreement,  with  a  tender  of  performance,  of  any  more 
force  in  the  case  supposed,  than  if  none  but  the  verbal  agree- 
ment had  been  made?  Upon  the  principle  adopted  by  the 
supreme  court  of  Massachusetts,  the  purchaser,  under  a  written 
ooniraoi,  may  be  deprived  of  the  land  he  agreed  for,  and  oom- 
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pelledy  upon  the  stxength  of  a  subflequent  verbal  agreement  of 
which  pexformance  has  been  tendered,  to  accept  other  land. 
We  think  if  the  performance  is  changed  the  contract  is  changed: 
that  when  there  is  a  substituted  performance  agreed  upon, 
whether  as  to  time  or  subject-matter,  there  is  a  substituted  con- 
tract, and,  if  it  relates  to  land,  it  must  be  in  writing. 
New  trial  denied. 

SiiTiBB  CoMTBAOis. — Vw  ezamplM  of  partJcnlar  oontnotB  held  to  be  ot 
not  to  be  divisible,  see  McMillan  v.  VanderUp^  7  Am.  Dea  299;  Badger  t. 
TUcombt  26  Id.  611.  Soma  due  on  onrrent  or  book  acoonnU  are  entire  and 
indivisible  demands:  Chenmey  v.  Cairvert  24  Id.  60,  and  note;  Bemlemagle  v. 
CoekSf  32  Id.  448,  and  note.  As  to  splitting  npof  entire  demands,  see  Chtem- 
9qf  V.  Carver  and  BendemagU  y.  Coeks,  supra;  and  in  regard  to  apportion- 
ment of  contracts,  see  note  to  CftUhbert  v.  Kuhn,  31  Id.  518;  Van  RenneUur  ▼. 
Bradley^  45  Id.  451,  and  cases  odUeeted  in  note.  Performance  in  full,  when 
essential  to  recovery:  Hayward  v.  Leonard,  19  Id.  268,  and  note;  Morford  ▼• 
JAuftn,  17  Id.  168;  Marshall  v.  Jones,  25  Id.  260;  Greene  v.  LinUm,  31  Id. 
707;  Helm  v.  Wiimm,  28  Id.  336,  and  note;  Eidridge  ▼.  Bawe,  43  Id.  41,  and 
note.  An  entire  contract  is  void  when  founded  npon  an  indivisible  consider* 
ation,  part  of  which  is  illegal:  Filson  v.  Himes,  47  Id.  422,  and  cases  collected 
in  note. 

Parol  Bnlaboemxnt  of  Tims  of  Psbfo&manos,  when  Valid:  Blood r, 
Ooodrieh,  24  Am.  Dec.  121,  and  cases  in  this  series  collected  in  note.  In 
action  for  breach  of  written  contract,  alteration  may  be  proved,  although  the 
oral  agreement  be  within  the  operation  of  the  statute  of  frauds:  Cummings  ▼• 
Arnold,  37  Id.  155. 

Thb  fkincipal  case  is  cited  in  Martin  v.  Clarke^  8  B.  L  395,  to  the 
point  that  a  contract  for  the  sale  of  an  interest  in  real  estate  can  not  be 
varied,  under  the  statute  of  frauds,  by  parol  evidence;  and  in  an  equity  case, 
that  of  Hicks  v.  Aylsworth,  13  Id.  566,  the  principal  case  was  referred  to  as  an 
illustration  of  a  case  at  law,  in  holding  that  the  time  for  accepting  an  optioo 
In  regard  to  land  could  not  be  extended  by  parol 
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[3  SnoBBABT**  Law»  884.] 

OoRBKBcrOTivB  DiLivBRT  ov  CHATTELS.— Where  the  owner  of  com  gjKW 
an  order  on  the  argent  at  the  depot  where  the  com  waa  to  anivei  to  do- 
liver  six  htmdred  and  twenty-five  hags  to  a  person  designated,  and  the 
agent  recognized  the  person's  right  to  the  propertjt  it  was  held  that  there 
was  a  constructive  delivery. 

Iir  Dkterminiko  whbthsb  Chattsu  hatx  been  Deuvebbd  CosratBUor- 
IVELT,  the  intention  of  the  parties,  if  it  can  he  collected  from  what  they 
have  said  and  done,  will  largely  govern. 

iDENrmoATiON  OF  Corn  Mixed  with  Larger  Lot. — ^Where  the  owner  of 
com,  to  arrive  at  a  depot,  gives  an  order  for  a  portion  of  it,  that  is  % 
sufficient  identification  of  it,  and  the  first  to  arrive  will  be  the  oom  meant. 

Contract  mat  be  Proved  bt  Parol,  where  the  chattels  have  been  deliv- 
ered and  no  writing  is  necessary. 

Tboteb  for  six  hundred  and  twenty-five  bags  of  com,  oontain- 
ing  two  and  a  half  bushels  each.  Mills  &  Co.  purchased  three 
thousand  bushels  of  com  from  Adger  &  Co.  at  Hampton's  planta- 
tion, to  be  delivered  at  the  Charleston  railroad  depot.  The  fol- 
lowing order  was  sent  to  plaintiff: 

"  Mb.  John  King,  Jun.,  Agent  Bailboad  Company — Sir:  Please 
deliver  to  C.  Sahlman  six  hundred  and  twenfy*five  bags  of  com 
consigned  to  us,  and  oblige,  O.  Mills  &  Co. 

"  P.  S.  We  are  not  certain  that  all  the  com  has  arriyed  at 
the  depot,  but  when  it  comes  let  Mr.  S.  haTS  it. 

*'  January  25,  1847.^ 

Plaintiff  presented  the  order  to  the  agent,  who  recognized  ii» 
and  when  the  com  came  informed  him  of  its  animal.    Mills  was 
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present  when  plaintiff  went  for  the  com,  and  refused  to  let  him 
have  it.  Plaintiff  tendered  the  price  he  had  agreed  to  paj  for 
it — sevenfy-eight  cents  per  bashel — ^bat  Mills  refused  to  take  the 
money,  and  hauled  the  com  away.  Com  had  advanced  in  price 
since  the  original  contract  of  purchase.  The  jury  found  a  ver- 
dict for  the  plaintiff  for  three  hundred  and  twelve  dollars  and 
forty  cents,  the  difference  between  the  contract  price  and  the 
advanced  price,  and  defendanta  appealed. 

BaUey,  Bretoster,  and  PeHgru,  for  the  appellants. 

Simons,  contra. 

By  Court,  Withbbs,  J.  If  there  was  no  delivery  of  the  com 
in  question,  to  the  plaintiff,  the  case  was  within  the  statute  of 
frauds;  and  we  might  not  be  able  to  find  enough  in  the  plaint* 
iff's  proof  to  fulfill  the  demands  of  that  statute.  If  the  con- 
tract was  executory,  the  plaintiff  must  fail,  for  he  has  brought 
trover,  and  such  a  contract  is  not  the  basis  of  such  an  action. 

The  true  inquiry,  therefore,  is  whether  the  order  received  by 
the  plaintiff,  from  defendants,  and  by  him  presented  to  the 
railroad  agent,  was  an  execution  of  the  contract — that  is  to  say, 
did  it  operate  to  vest  in  Sahlman  the  right  of  property  in  the 
com,  and  a  constructive  possession  of  it? 

It  was  contended  at  the  bar,  that'O.  Mills  &  Co.  had  not  pos- 
session themselves,  and  consequently  they  could  not  transfer  it 
to  another.  But  the  testimony  (by  Mr.  Piingle)  is  that  the  sale 
of  three  thousand  bushels  of  com,  was  made  by  Adger  &  Co., 
the  defendants,  "at  Hampton's  plantation.''  Mills  sent  his 
bags  to  that  plantation,  and  the  com  was  put  into  them.  There 
is  no  room  to  question  that  defendants  were  complete  and 
absolute  owners  of  the  com,  at  Hampton's  plantation,  and  could 
deal,  concerning  it,  as  effectually  as  if  the  commodity  had  been 
in  their  warehouse  in  Charleston.  Though  Adger  &  Co.  were  to 
pay  the  freight  (yet,  as  the  testimony  is).  Mills  &  Co.  were  to 
receive  the  com  at  the  railroad,  and  have  it  from  that  place. 

Conceding  that  the  agent  of  the  vendor,  holding  the  goods, 
should  recognize  the  order,  which  has  not  been  discussed  in 
this  cause,  it  is  conceived  that  he  did  so  in  fact;  for  the  proof 
on  that  subject,  shows  that  though  it  was  not  left  with  the 
agent  of  the  railroad  when  presented  to  him,  that  was  omitted 
only  because  the  com  had  not  then  arrived;  and  we  are  in- 
formed that  when  it  did  arrive,  information  was  given  of  the 
fact  to  the  plaintiff,  by  one  connected  with  the  railroad  depot; 
and  it  may,  therefore,  be  well  concluded  that  the  wazehooseman 
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fnlly  noogniaed  whatever  right  the  paper  presented  oonyeyed 
to  tiie  plaintiff^  and  regarded  the  custody  of  the  goods,  when 
they  should  aniye,  to  be  for  and  on  aoconnt  of  the  plaintiff  in 
this  case. 

The  real  point  of  objection  to  the  force  and  effect  of  the  paper 
presented  by  the  plaintiff  to  the  railroad  4gent,  as  a  delivezy 
oxder,  within  the  understanding  of  merchants,  must  be  reduced 
to  this — ^that  the  merchandise,  intended  to  pass  under  it,  was 
not  identified;*  or  that  something  remained  still  to  be  done,  in 
relation  to  the  com,  necessary  to  designate  precisely  that  which 
should  be  the  plaintiff's. 

Assuredly  the  intention  of  the  parties,  if  it  can  be  collected 
from  what  they  hare  said  or  done,  as  to  this  matter,  ought  to 
have  much  to  do  in  determining  our  conclusion.  It  is  not  said 
in  the  order,  nor  otherwise  proved,  that  any  single  act  was  to 
be  done,  tending  to  designate  or  identify  the  com.  It  is  sug- 
gested, however,  that  Mills  &  Co.  by  their  contract  with  Adger 
&  Co.  reserved  the  right  to  measure  the  com  at  the  railroad 
depot.  But  it  is  well  enough  to  answer  that  this  may  not,  on 
that  account,  have  entered  into  the  contract  or  intentions  of  the 
parties  to  this  action.  It  appears  in  the  case,  as  reported  to  us, 
that  Mills  &  Co.  were  to  receive  a  specific  quantity  of  com  (three 
thousand  bushels)  at  Hampton's  plantation,  and  Mills  sent  his 
own  bags  to  receive  it.  It  would  seem  that  the  capacity  of  each 
bag,  purchased  by  plaintiff,  was  known,  for  in  a  conversation  be- 
tween plaintiff  and  Mills,  the  former  alleged  that  he  had  bought 
''six  hundred  and  tweniy-five  bags  of  com,  containing  two 
and  one  half  bushels  each,  at  seventy-eight  cents  per  bushel,'' 
and  this  was  not  denied.  Then  if  the  number  of  bushels  was  a 
matter  to  be  known  at  the  railroad  depot,  that  would  seem  to 
be  no  matter  of  doubt.  However,  the  subject  of  sale  was  a 
specific  number  of  bags  of  com  (so  specified  in  the  order),  bags 
consigned  to  Mills  &  Co.  at  the  railroad  depot,  arrived  or  to 
arrive — ^if  not  there,  then  when  they  did  come,  or  such  of  them 
as  would  complete  the  number,  were  to  be  delivered  to  the 
plaintiff.  It  is  admitted  that  to  make  the  order  operative  to  sus- 
tain this  action  of  trover,  the  plaintiff  should  be  able,  by  virtue 
of  its  terms,  to  lay  his  hand  on  the  specific  bags  purchased. 
What  obstacle  would  he  have  found  to  doing  this,  if  the  defend- 
ants had  not  interfered?  He  would  find  bags  of  corn  con- 
signed to  them;  and  we  hear  of  none  other  consigned  to  them, 
but  those  brought  from  Hampton's  plantation — ^the  number  was 
settled.    But  the  defendants  had  other  bags  of  com,  not  dis- 
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ttngnishaUe  among  themselTes,  at  the  same  place>  and  from  the 
Bame  place.  Stilly  there  is  no  difiScultj  in  this,  for,  bj  the  terms 
of  the  order,  upon  a  plain  interpretation,  if  none  were  there  at 
its  date,  the  first  six  hundred  and  twenty-fiye  that  came  were  to 
be  delirered — ^if  some  were  there,  but  a  less  number,  they,  with 
the  requisite  additional  number  to  arriTe  and  when  received, 
were  to  be  the  identical  six  hundired  and  twenty-five  bags,  that 
were  the  subject  of  the  contract.  The  element  of  the  case^ 
therefore,  which  includes  the  identify,  and  separate  identity,  of 
the  thing  sold,  seems  well  enough  developed  by  the  plaintiff's 
testimony. 

It  is  not  proposed  to  collect  authorities  to  sustain  the  observa- 
tions hereinbefore  made;  for -as  to  the  main  question  of  inquiry 
here  (whether  the  order  was  such  as  to  transfer  the  right  of 
property  in  the  com,  and  the  constructive  possession  to  the 
plaintiff),  has  recently  undergone  the  consideration  of  this  court, 
and  has  been  elaborately  discussed  in  the  case  of  Frazer  d  Co. 
V.  HiUiard  €t<d.,2  Strobh.  309.  Very  good  illustrations  of  what 
we  hold  in  this  case  may  be  found  in  Searle  v.  Reeves,  2  Esp. 
698,  and  in  Riddle  v.  Vamwmy  20  Pick.  280,  citing  the  case  of 
Mojcomber  v.  Parker,  13  Id.  176.  The  two  latter  cases  are  a  com- 
mentary upon  the  doctrine,  that  although  a  contract  for  the  sale 
of  goods  be  complete  and  binding  in  other  respects,  the  property 
in  them  remains  in  the  vendor,  and  at  his  risk,  if  any  material 
acts  remain  to  be  done  before  the  delivery — unless  the  evidence 
constrain  the  belief  that  the  parties  did  not  contemplate  any- 
thing else  to  be  done  before  delivery:  and  we  are  admonished 
by  those  cases  to  look,  as  in  all  other  actions  on  contract,  to  the 
intention  of  the  parties,  as  indicated  by  the  proof.  In  the  one 
case,  though  the  plank  and  timber  were  in  the  hands  of  a  bailee, 
when  the  contract  was  made,  and  had  to  be  measured  to  ascer- 
tain the  means  of  fixing  the  amount  to  be  paid;  and  in  the  other, 
though  the  bricks  were  to  be  counted  for  the  same  purpose,  yet 
the  delivery  was  affirmed  to  have  been  made  in  each  case.  While 
the  general  principle  is  sensible,  and  ought  to  be  maintained  as 
wholesome  law,  it  would  be  expedient,  for  the  very  purpose  of 
maintaining  it,  that  we  should  not  push  its  application  to  a  fan- 
ciful extent;  and  in  so  doing  lose  sight  of  the  reasonable  indicia 
of  the  intention  of  the  parties  to  regard  the  delivery  complete 
or  not. 

If,  then,  the  delivery  of  the  com  shall  be  considered  as  hav- 
ing followed  the  order,  the  question  is  ended;  for  there  is  no 
room  to  debate  whether  the  defendants  had  the  right  of  stoppage 
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in  transitu.  The  deliveiy  excludes  that  inquiiy.  Nor  is  there 
anything  in  the  suggestion,  that  we  ascertain  some  fact  or  other 
as  to  the  particulars  of  that  contract,  by  parol  testimony.  If 
actual  delivery  had  been  made  (and  constructive  is  equivalent), 
the  whole  contract  might  be  proved  by  parol.  So,  under  the 
ritabite  of  frauds,  if  a  single  bang  had  been  delivered  as  a  part  of 
the  article  purchased,  the  same  would  have  followed. 

Inasmuch  as  the  defendants  received  a  more  favorable' chai^ 
on  the  law  than  they  had  a  right  to  require,  and  the  plaintiff, 
notwithstanding,  has  obtained  a  verdict,  he  is  of  course  entitled 
to  retain  it;  and  the  motion  in  behalf  of  defendants  is,  therefore, 
dismissed. 

O'Neall,  Evass,  Wabdlaw,  and  Fbost,  JJ.,  concurred. 

Motion  refused. 

BxcHAEDSOir,  J.  I  did  not  hear  the  argument  in  this  case. 


In  a  Contract  or  Sale,  Delivert  may  be  Stxboucal  or  by  implica- 
tion when  the  article  is  Dot  in  the  posaeBsion  of  the  seller:  Cocke  v.  Chapman^ 
44  Am.  Dec.  536,  and  note,  where  other  cases  are  collected.  It  is  a  good 
constructive  delivery  of  bulky  articles  in  care  of  an  agent  of  the  vendor  at  a 
distant  place  for  both  the  vendor  and  the  yendee  to  notify  him  of  the  sale, 
and  for  the  vendee  to  instruct  him  to  ship  the  goods  to  his  agent  at  another 
place,  he  agreeing  to  comply  with  such  instructions:  Van  Bruni  v.  Pihef  45 
Id.  126,  and  note. 


Stover  &  Babnes,  Survivobs,  v.  Duben. 

[3  Stbobh art's  Law,  448.] 

Presumption  of  Payment  after  Lapse  of  Twenty  Years  is  one  of  fad 
and  not  of  law,  though  equally  as  important  as  if  it  were;  but  it  shifts 
the  burden  of  proof,  and  though  the  court  con  not  make  such  a  presamp* 
tion,  yet  a  new  trial  will  usually  be  granted  if  the  jury  disregards  it. 

Mere  Acknowledgments  Made  aiteb,  Twenty  Years  that  the  debt  bad 
not  been  paid  will  not  rebut  the  presumption  of  payment  arising  from 
the  lapse  of  time;  to  do  so  there  should  be  a  distinct  admission  of  the 
legal  obligation  and  no  expression  of  unwillingness  to  pay. 

Body  Held  under  Ca.  Sa.  Constitutes  Satisfachon  at  Common  Law, 
and  this  not  less  where  the  body  has  been  discharged  without  payme&l 
than  where  payment  has  been  received. 

Arrest  is  Prima  Facie  Evidencb  of  Satisfaotion.— To  rebut  it  the  re* 
lease  from  prison  must  appear  to  be  an  exception  to  the  general  in£n> 
ence. 

The  plainti£fs,  surviyors  of  the  firm  of  Stover,  Barnes,  Dickson 
k  Perry,  in  1847  brought  suit  on  a  judgment  recovered  by  tha 
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firm  against  defendant  in  1821.  In  1822,  defendant  had  been 
arrested,  and  under  the  prison  bounds  act  asked  to  be  dis- 
charged. The  jury  found  in  his  favor;  but  the  case  was  appealed, 
a  new  trial  ordered,  and  on  the  second  trial  the  verdict  was 
against  him.  This  left  him  in  custody.  How  he  was  discharged, 
does  not  appear.  His  property  was  all  sold,  and  applied  on  the 
judgment.  It  was  proved  that  a  nephew  of  plaintiff  Stover 
called  upon  defendant,  and  told  him  he  understood  that  he 
(defendant)  had  promised  to  pay  the  judgment  when  able  to  do 
BO.  Defendant  replied  that  they  had  treated  him  so  meanly  he 
did  not  know  whether  he  ought  to  or  not;  that  plaintiffs  had 
put  him  in  jail.  He  said  he  supposed  the  debt  had  not  been 
paid.  On  another  occasion,  seventeen  or  eighteen  years  before 
the  bringing  of  this  suit,  he  had  said  he  would  not  pay  those 
who  put  him  in  jail.  The  instructions  of  the  judge  sufficiently 
appear  in  the  opinion.  The  jury  found  for  the  defendant,  and 
plaintifb  appealed. 

Smart,  for  the  appellants. 

John  DesaiLSSure,  contra. 

By  Court,  Wabdlaw,  J.  The  subject  of  presumptions  is  a 
good  deal  confused  by  the  various  terms  which  have  been  used 
to  distinguish  the  different  kinds.  The  presumption  of  pay- 
ment, which,  in  reference  to  debts  not  embraced  by  the  statutes 
of  limitations,  arises  after  the  lapse  of  twenty  years,  is  not  a 
presumption  of  law — that  is,  a  rule  which  the  court  itself  may 
apply;  but  is  a  presumption  of  fact,  recognized  by  law,  from 
which  a  conclusion  ought  to  be  deduced  by  a  jury.  It  is,  how- 
ever, one  of  those  strong  presumptions  which  shift  the  burden 
of  proof;  which,  from  frequent  occurrence,  have  become  familiar 
to  the  courts,  and  which  being  constantly  recommended  to  ju- 
ries, from  motives  of  policy  have  acquired  an  artificial  force, 
and  become  as  important  as  presumptions  of  law.  Although 
the  court  itself  can  not  make  such  a  presumption,  a  new  trial 
will  usually  be  granted  if  a  jury  disregards  it. 

It  is  not  understood  that,  in  this  case,  the  circuit  judge  did 
more  than  urge  upon  the  jury  the  well-recognized  presumption 
of  payment,  from  lapse  of  time,  and  express  his  unfavorable 
opinion  of  the  circumstances  that  had  been  adduced  to  rebut  it. 
Just  as  in  WiUaume  v.  Oorgee,  1  Oamp.  217,  Lord  Ellenborough 
thought  that  after  the  lapse  of  twenty  years,  the  presumption 
that  a  judgment  had  been  paid,  was  not  rebutted  by  the  circum* 
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stanoeB  of  defendant's  absence  and  insolTency,  and,  therefore, 
dixeeted  the  jury  to  find  for  the  defendant. 

The  matter  which,  on  this  head,  is  most  objected  to,  is  that 
the  jadge  held  that  mere  acknowledgments,  that  the  debt  had 
not  been  paid,  made  after  the  expiration  of  the  twenfy  years, 
were  insnfficient — ^that  if  there  had  been  no  payment  of  interest, 
no  promise  to  pay,  no  other  sufficient  rebutting  cironmstance, 
an  acknowledgment,  to  snffice  for  rebutting  the  presumption, 
should  be  a  distinct  admission  of  the  subsisting  legal  obligation 
of  the  debt,  unaccompanied  by  any  conduct  or  expressions  in- 
dicative of  an  unwillingness  to  pay.  This  court  perceiTes  no 
objection  to  the  rule  thus  stated  to  the  jury.  The  presumption 
is  no  legal  bar,  but  it  originally  was  admitted  in  analogy  to  the 
then  prevailing  statute  of  limitations,  and  in  considering  ad- 
missions which  rebut  it,  the  same  principles  are  applicable  as 
in  considering  admissions  to  take  a  cause  of  action  out  of  the 
statute  of  limitations.  So  long  as  the  lapse  of  time  is  merely 
circumstantial  evidence,  which,  by  ordinary  inference,  creates 
belief  (as  where  it  is  less  than  twenty  years,  and  is  adduced 
along  with  other  circumstances),  any  admissions  which  oppugn 
the  inference  of  payment  drawn  from  it,  go  to  the  jury  along 
with  it,  and  all  are  weighed  together  according  to  their  natural 
force.  But  when,  by  the  expiration  of  full  twenty  years,  the 
presumption  of  payment  has  acquired  an  artificial  force,  so  that 
it  stands  in  place  of  belief,  an  admission  that  the  payment  has 
not  in  fact  been  made,  can  not  of  itself  destroy  the  effect  which 
considerations  of  policy  have  given  to  a  certain  period  of  time, 
whether  the  payment  has  or  has  not  been  made. 

This  court  is  also  satisfied  with  the  directions  which  were 
given  as  to  the  effect  of  the  arrest.  One  of  the  pleas  averred  sat- 
isfaction, and  more  than  twenty  years  had  intervened  between 
the  enlargement  of  the  defendant  and  the  commencement  of  the 
suit. 

The  body  held  under  a  ca.  sa.  constitutes  satisfaction  at  com- 
mon law,  and  this,  not  less  where  the  body  has  been  discharged 
without  payment,  than  where  payment  has  been  received.  An 
arrest  gives  prima  facie  evidence  that  this  satisfaction  has  been 
enjoyed:  to  rebut  this  evidence  it  must  appear  that  the  impris- 
onment ceased  in  some  mode  which,  by  law,  constitutes  an  ex- 
ception to  the  genei*al  inference  of  satisfaction  from  the  body 
taken.  If  nothing  appeared  but  the  facts  that  the  arrest  was 
made,  and  that  the  defendant,  having  failed  in  his  application 
ttnder  the  prison  bounds  act,  was  at  large,  the  enlargement  con- 
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Bists  as  well  with  the  supposition  that  the  defendant  was  dis* 
charged  bj  the  plaintiff,  of  their  own  motion,  as  with  the  sup- 
position that  he  either  escaped  or  was  discharged  with  his  own 
consent,  under  the  act  of  1815. 

These  facte,  taken  in  connection  with  the  sales  of  defendant's 
property  that  were  made,  the  suit  on  his  prison  bounds  bond, 
his  long  enjoyment  of  liberty  undisturbed,  yet  able  to  pay,  were 
strong,  independent  of  all  artificial  presumptions,  to  show  that 
the  plaintiffs,  in  fact,  discharged  the  defendant,  either  because 
they  were,  then,  hopeless  of  further  satisfaction,  or  because  ihey 
received  payment. 

The  motion  is  dismissed. 

BioHABDSOK,  CNeall,  Etahs,  and  Faoer,  JJ.,  conouned. 
Motion  refused. 

PATMorr  18  Pbisumed  ajter  a  Lapsb  or  Twenit  Tjbabs,  bat  the  pro- 
•nmption  may  be  repelled  by  dzcnmfltanoeB:  Wanmaker  v.  Van  Btukiri^  28 
Am.  Dec  74a 

Probusb  to  Pat  a  Dxbt  Babbsd  most  be  unconditional,  or  inferred  from 
an  unqualified  admission:  Mun^ard  v.  Freemant  41  Am.  Bea  532;  RcAneif  v. 
Link,  40  Id.  411.  And  a  mere  acknowledgment  of  the  debt  is  not  sufficient 
to  remove  the  bar  of  the  statute:  Sutton  v.  Burruss,  33  Id.  246.  But  as  to 
what  is  sufficient  acknowledgment  and  promise  to  take  the  case  out  of  the 
statute,  see  JEllioi  v.  Leakey  32  Id.  314,  and  note  317;  Johruon  v.  Bounetkea, 
30  Id.  347;  Contoay  y.  WiUiams,  29  Id.  466;  Newlin  v.  Dtmcan,  25  Id.  06; 
AuBtm  y.  BosMek,  Id.  42;  F^  v.  Kirk,  23  Id.  581,  and  note. 


MoGoLMAN  V.  WlLKB& 

[8  SiBOBBABT^  Law,  4BS.] 

Posaissioir  of  Tenant  or  Agent  Emflotxd  to  Hold  Possmnov  is  the 

possession  of  the  person  under  whom  he  holds. 
To  SusTTAnr  TanpASS  Quasx  Clausum  PBaorr,  plaintiff  most  haye  had,  at 

the  time  of  the  trespass,  the  possession  of  the  plaoe  trespassed  upon. 
Iv  TBESPAJsa  QnAU  Claobum  Fbboit,  DxriNBANT  MAT  Jusionr  by  show- 

ing  title  in  himself,  but  not  by  showing  title  in  a  third  person  with 

whom  he  is  not  connected. 
PosBissioN  ov  Pabt,  WITH  ByiDKNOB  ow  ExxiNT  OF  Olaim,  is  pOBBeWiOO 

of  the  whola 
GoNSTBucnyx  Possbsioh  is  Such  as  thi  Law  Ahhxzxs  to  thi  Tm.^ 

•ad  will  without  entvy  maintain  trespa»  quart  elammm  fnqil  against 

a  casnal  trespasser,  bat  it  is  always  displaoed  by  actual  posseiiion. 

Posaisnov  Msahb  an  actual  and  oontinaoiis  oooapancy  or  eararoiaa 

of  full  dominion,  either  by  occupancy  of  the  whole  or  by  oooapancy  ol 

part  in  the  name  of  the  whole,  with  eyidenoe  of  the  bounds  where  the 

law  would  extend  the  possession  to  such  bounds. 
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BszBNT  or  PoflsnaiOH  bt  Oooupanot  ov  Pabt  depends  not  merely  on  tlie 
eridenoe  of  the  boande,  but  on  the  character  of  a  oofnflioting  daum,  and 
the  poeeeesion  which  attends  it. 

BmKT  ov  P08SI8SIOH  AB  AOAnrer  Tbikd  Pabtt  not  conneoted  with  the 
owner  will  be  to  the  whole  claim. 

Whebx  Juhiob  Gramt  Ck>T«BB  AKD  IvoLUPSB  Oldke  Gbaxt,  whether  the 
holder  claims  the  whole  of  the  land  within  the  oater  bonnds  or  exdndea 
the  older  grant  from  his  claim,  is  a  question  of  faoti  and  if  he  claims  all 
within  the  outer  bounds,  possession  of  part  is  possession  of  all  of  it, 
where  there  is  no  adyerse  claimant. 

OoouPANT  UNDEB  A  Jfniob  Grant  which  oovers  an  older  grant  will  be 
protected  against  violation  of  his  claim  of  right  by  any  one  not  claim* 
ing  under  such  older  grant. 

Pa&TT  Df   PO88S8SION,  THOUGH  WITHOUT   TiTLB,  MAT  MAINTAIN  TbVBPAM 

against  a  wrong-doer;  and  defendant's  showing  the  title  to  be  in  a  third 
person  will  not  avail  him — he  must  show  that  the  right  is  in  himself. 

OwNSB  OF  Land  can  not  Maintain  Trxspabs  Quabb  Claubum  Ffiaair 
against  one  who  was  in  possession  at  the  time  he  acquired  title. 

OcxHTPANT  OF  Pabt,  Claimino  Whoub,  takes  the  place  of  an  adverse  oooa- 
pant  upon  his  leaving,  and  is  in  poesession  of  the  land,  the  occupsnt'a 
continued  possession  of  part  and  claiming  the  whole  being  equivalent  to 
a  re-entry. 

TBBSPAfls  qaare  dausumfregii.  The  opinion  sufficiently  states 
the  facts.    Verdict  for  plaintiffi  and  defendant  appealed. 

Molver^  for  the  appellant. 
Dudley ^  contra. 

By  Court,  Wabdlaw,  J.  To  justify  the  instructions  which 
were  given,  it  must  be  conceded  that  the  jury  found  that  the 
defendant  occupied  the  parcel  of  land,  west  of  a  certain  line, 
which  Turnage  had  held,  and  no  more;  and  that  that  parcel  is 
not  within  the  Lyons  grant,  but  is  within  the  grant  to  the 
plaintifT,  and  within  the  older  grant  to  Wade. 

As  to  the  question  of  location,  no  misdirection  is  complained 
of;  and  the  finding  of  the  jury  conformable  to  the  opinion  of 
the  circuit  judge,  appears  to  be  sufficiently  sustained  by  the 
opinion  of  Mr.  Lowiy,  the  surveyor,  the  inferences  which  may 
be  drawn  from  various  plats  and  other  papers,  the  marks  which 
were  found,  and  the  long  acquiescence  in  the  line  that  has  been 
established,  of  all  persons  whose  interest  it  was  to  fix  it  cor- 
rectly, or  to  move  it  farther  towards  the  west. 

It  was  not  on  the  circuit  objected  that  the  action  should  have 
been  by  the  tenant  and  not  the  landlord,  and  therefore  nothing 
on  that  head  was  ruled  below.  The  persons  who  held  the  land 
for  the  plaintiff  were  rather  agents  than  tenants,  or  if  tenants^ 
ihey  were  not  lessees  of  a  particular  parcel,  but  tenants  em- 
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ployed  to  hold  possession  of  the  whole— tenants  of  that  peculiar 
species  which  is  mentioned  in  Davis  y.  Clancy  and  Johnson, 
8  McOord,  422;  Cannon  y.  Haicher,  1  Hill  (S.  C),  260  [26 
Am.  Dec.  177];  and  Akian  t.  Collins,  2  Spears,  451.  The  pos- 
session of  sucdi  a  tenant  or  agent  is  the  possession  of  the  per- 
son under  whom  he  holds,  as  much  as  would  be  an  occupation 
by  that  person's  overseer  and  slaves  or  cropper  and  hirelings. 

The  plaintiff  had  a  large  grant  which  covered  the  land  previ- 
ously granted  to  Wade,  and  much  more;  within  the  Wade  grant 
the  plaintiff  had  actual  occupancy  of  part,  with  a  claim  to  the 
whole  within  his  own  grant,  but  not  long  enough  to  give  title 
by  possession;  he  knew  of  the  Wade  grant,  and  had  possession 
of  the  paper,  but  no  right  to  it;  Tumage,  after  the  plaintiff's 
occupancy  commenced,  acquired  an  adverse  pedis  possessio  of 
three  years'  duration  on  the  Wade  grant,  quit,  and  was  suc- 
ceeded by  the  defendant.  Can  the  plaintiff,  showing  no  other 
title*  or  possession,  maintain  trespass  quxire  clausum  fregU 
against  the  defendant? 

It  is  not  disputed  that  to  sustain  trespass  quare  clatisum/regU, 
the  plaintiff  must  have  had  at  the  time  of  the  trespass  possession 
of  the  place  trespassed  upon;  nor  that  in  such  an  action  the 
defendant  may  justify  his  entry  upon  a  plaintiff  in  actual  pos- 
session by  showing  title  in  himself,  but  not  by  showing  title  in 
a  third  person  with  whom  he  is  unconnected.  The  dispute  is 
in  the  application  of  these  acknowledged  principles,  and  in  my 
opinion  it  proceeds  from  a  diversity  of  significations  given  to 
the  terms  '*  actual"  and  *'  constructive  "  applied  to  possession. 
Ever  since  the  cases  of  Eifert  ads.  Bead,  1  Nott  &  M.  374,  and 
WiUiama  v.  McGee,  1  Mills,  85  (which  firmly  established  the 
maxim,  that  possession  of  part,  with  sufficient  evidence  of  the 
extent  of  the  claim,  is  possession  of  the  whole),  this  diversity 
may  be  traced  in  our  reports.  It  was  pointed  out  by  Judge 
Cheves  in  the  case  of  Brandon  ads.  Orimke,  1  Nott  &  M.  356, 
but  often  since  has  been  productive  of  confusion. 

Properly  speaking,  constructive  possession  is  that  possession 
which  the  law  annexes  to  the  title.  This,  according  to  McOraw 
▼.  Bookman,  3  Hill  (S.  C),  266,  will  without  entry  maintain 
trespass  quare  clavsum  fregU,  against  a  casual  trespasser — ^bnt 
it  is  always  displaced  by  any  actual  possession.  It  is  sometimes 
called  legal  possession,  or  possession  in  law,  to  distingniflh  it 
from  possession  in  deed  or  in  fact,  which  actual  occupancy  gives, 
aa  by  the  common  law  seisin  in  law  is  distinguished  from  seisiii 
in  deed.    But  the  learning  as  to  seisin  seems  not  exactly  a|H 
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plicable  to  possession  in  this  state.  Our  ordinary  modes  of  con- 
veyance are,  for  the  purpose  of  maintaining  an  action  against  a 
trespasser  or  of  casting  descent  upon  an  heir,  here  held,  even 
without  entry,  to  confer  seisin  in  deed  just  as  effectually  as  the 
delivery  of  turf  and  twig  would  do.  I  know  of  no  advantage 
in  the  law  which  would  here  accrue  to  the  owner  of  land  from 
his  going  upon  the  land  and  then  departing,  so  as  to  leave  it 
unoccupied,  or  occupied  by  an  adverse  claimant. 

Actual  possession  is  contradistinguished  from  the  constructive 
possession  above  defined.  It  means  an  actual  and  continuous 
occupancy  or  exercise  of  full  dominion;  and  this  may  be  either, 
first,  an  occupancy  in  fact  of  the  whole  that  is  in  possession 
(which  is  ordinarily  called  pedis  possession  and  may  be  called 
substantial  possession);  or  second,  an  occupancy  of  part  thereof 
in  the  name  of  the  whole,  where  there  is  sufficient  evidence  of 
the  bounds  of  the  whole  that  is  claimed  as  one  entirety,  and 
the  circumstances  are  such  that  the  law  extends  the  possession 
of  the  part  that  is  occupied  to  those  bounds. 

This  possession  of  the  whole  by  occupancy  of  part  is  often 
called  constructive  possession,  and  the  term  "actual"  is  often 
confined  to  a  mere  pedis  possessio,  I  attempted  on  the  circuit 
to  remedy  the  confusion  thus  produced,  by  calling  the  actual 
possession,  which  arises  from  applying  occupancy  of  a  part  to 
the  whole,  a  virtual  possession,  so  as  to  distinguish  it  from  the 
other  kind  of  actual  possession,  which  is  above  called  substan- 
tial or  pedis  possessio.  But  whatever  terms  we  may  use  to  give 
precision  to  the  subject,  the  attributes  which  pertain  to  an 
actual  possession,  as  above  defined,  belong  to  it,  whether  it  be 
of  one  kind  or  of  the  other.  Whatever  an  occupant  has  pos- 
session of,  he  has  actual  possession  of. 

The  difficulty  in  the  cases  where  possession  is  claimed  to 
extend  to  more  than  is  visibly  occupied,  always  is  to  ascer- 
tain how  far  it  does  extend.  Beyond  the  limits  of  its  extent 
there  is  no  possession,  constructive  or  actual — ^within  them  all 
is  actual.  The  extent  depends  not  merely  on  the  evidence  of 
bounds,  under  which  possession  with  a  claim  is  held,  but  often 
on  the  character  of  a  confiicting  claim  and  the  possession  which 
attends  it;  and  sometimes  it  will  be  considered  more  or  less,  ac- 
cording to  the  person  with  whom  the  occupant  is  litigating. 
Thus  for  instances:  Plaintiff  lived  on  a  tract;  a  trespasser  cat 
trees  in  a  distant  woodland  thereon:  possession  of  part  consid- 
ered possession  of  the  whole:  Gambling  v.  Prince,  2  Nott  k  M. 
138. 
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The  owner  and  adverse  claimant,  both  in  actual  oocapanoj 
of  different  parts  of  the  same  tract,  each  claiming  the  whole 
under  distinct  evidence  of  the  extent  of  his  claim:  the  title  pre- 
vails, and  the  adverse  claimant's  possession  is  confined  to  his 
pedU  possessio:  Huger  v.  Cox^  1  Hill(S.  0.),  135. 

An  adverse  occupant  under  sufficient  evidence  of  a  claim 
which  covers  an  unoccupied  tract  and  adjoining  land  too,  has 
actual  occupancy  of  the  adjoining  land,  with  a  claim  to  !he 
whole:  in  a  contest  with  the  owner,  who  has  only  constructive 
possession  of  the  unoccupied  tract,  the  adverse  occupant's  pos- 
session is  held  not  to  extend  to  the  unoccupied  tract:  Ihimip' 
aeed  v.  Busby,  1  McCord,  279. 

But,  as  I  think  cases  hereafter  cited  will  show,  in  trespass 
guare  dauaum  freffii,  brought  by  the  occupant  against  a  third 
person  not  connected  with  the  owner,  for  invasion,  of  possession 
within  the  occupant's  claim,  and  upon  the  tract  unoccupied  by 
the  owner,  the  occupant's  possession  of  part  within  his  claim 
will  be  considered  to  extend  to  his  whole  claim— certainly,  if 
his  occupancy  be  within  that  tract,  although  not  on  the  locus  of 
the  trespass;  as  I  think,  even  if  his  occupancy  be  outside  of 
that  tract. 

In  the  case  which  is  before  us,  the  defendant  says  that  the 
plaintiff  did  not  claim  under  the  Wade  grant,  for  with  that  he 
is  unconnected;  and  that  the  grant  to  the  plaintiff,  although  in 
form  it  covers  the  Wade  land,  does  not  in  fact  include  it,  inas- 
much as  a  junior  grant  of  land  previously  granted  is  a  nullity; 
therefore,  that  the  plaintiff's  evidence  of  claim  does  not  extend 
any  possession  outside  of  the  Wade  grant  to  a  part  within  it» 
nor  any  possession  within  it  beyond  the  pedia  possessio. 

This  argument  is  built  upon  the  principles  recognized  in 
Sieedman  v.  HiUiard,  3  Rich.  L.  101;  and  in  Aihen  v.  Jones, 
Harp.  69. 

Steedman  v.  HiUiard  was  an  action  of  trespass  to  try  titles, 
where  the  defendant  in  possession  could  defend  his  possession 
by  showing  any  title  in  a  third  person,  against  which  the  plaintiff 
could  not  recover:  the  third  person  upon  whose  land  the  defend- 
ant lived  could  not  have  brought  any  action  for  the  occupancy, 
by  which  the  plaintiff  attempted  to  show  that  he  had  acquired  a 
title  under  the  statute  of  limitations,  for  the  plaintiff's  occu- 
pancy was  at  a  place  which  was  covered  by  an  older  grant,  to 
which  place,  therefore,  the  third  person  had  no  title.  In  effect, 
the  case  decided  only  that  possession  outside  of  an  owner's  tract 
gives  no  title  to  land  within  the  tract. 

AM.  Deo.  Vol.  LI— A1 
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Aiken  ▼.  Jones,  however,  was  an  action  of  trespass  quare 
dauBum  /regii;  the  phuntiff  showed  a  giant  which  coTcred  the 
jAace  occupied  by  the  defendant,  and  under  it  his  own  occu- 
pancy prior  to  the  defendant's  entry:  the  defendant  showed  a 
grant  older  than  the  plaintiff's,  which  covered  the  defendant's 
occupancy,  but  not  the  plaintiff's:  although  the  defendant  was 
in  for  only  a  short  time,  and  showed  no  connection  between 
himself  and  the  older  grant,  it  seems  to  have  been  held  that  the 
plaintiff's  limits  were  bounded  by  the  older  grant,  that  the  pos- 
session of  his  own  land  could  not  be  converted  into  possession 
of  another's,  and  therefore  that  the  plaintiff  had  shown  no  tres- 
pass upon  his  possession.  From  that  case  the  present  one  is 
distinguished  by  this  circumstance,  that  here  the  plaintiff  had 
possession  within  the  Wade  grant,  when  the  defendant  entered, 
and  ever  since.  This  circumstance  I  deemed  so  important  on 
the  circuit,  that  much  testimony  concerning  the  plaintiff's  pos- 
session, outside  of  the  Wade  giant,  not  mentioned  in  the  report, 
I  held  to  be  insufficient  without  proof  of  a  possession  within 
that  grant. 

But  I  can  not  now  permit  it  to  be  supposed  that  I  express  my 
approbation  of  what  is  contained  in  Aiken  v.  Jones.  The  par* 
iicular  facts  of  that  case  are  not  now  to  be  found  either  in  print 
or  manuscript,  but  I  am  persuaded  that  it  was  decided  under  a 
belief  that  the  defendant  had,  in  fact,  the  elder,  title.  The 
plaintiff's  junior  grant  contained  the  land  which  was  covered  by 
the  older  grant;  as  to  that  land,  it  would  have  been  a  nullity  in 
opposition  to  the  older  grant,  urged  by  the  owner,  or  by  any 
defendant  in  an  action  of  that  kind  which  admits  title,  in  a 
third  person,  to  be  set  up  as  a  good  defense:  but  still  this  junior 
grant  was  evidence  of  claim,  as  a  conveyance  from  a  person  who 
had  no  title  would  have  been.  It  was  a  question  of  fact,  whether 
the  plaintiff  had  held  according  to  his  junior  grant:  if  he  knew 
of  the  older  grant,  and  acknowledged  its  rights,  he  may  have 
excluded  what  it  covered  from  his  claim,  and  so  have,  in  effect^ 
altered  the  limits  of  his  jum'or  grant:  but  if  his  claim  was  con- 
formable to  the  junior  grant,  the  claim  to  the  part  covered  by 
the  older  grant,  was  as  good  as  the  claim  to  the  whole  under  a 
junior  grant  would  have  been,  if  both  grants  had  covered  the 
whole.  It  could  not  be  endured  that  an  occupant  under  a 
junior  giant,  should  have  his  claim  of  right,  accompanied  by 
occupancy,  violated  by  any  one  who  from  the  public  offices  might 
get  evidence  of  an  older  grant;  any  more  than  that  a  trespaai 
upon  land,  actually  occupied,  should  bo  encouraged  by  the 
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chance  of  impnniiy  held  ont,  if  some  other  flaw  in  the  oconpant's 
title  might  be  shown  on  the  trial  of  an  action  for  the  trespass. 
Possession  iBprima/acie  eyidenoe  of  title:  a  plaintiff  in  posses- 
sion, without  any  title,  may  maintain  trespass  against  a  wrong- 
doer: evidence  l^  the  defendant,  that  plaintiff  is  holding  with- 
out right  or  against  right,  can  not  avail  the  defendant,  unless 
he  can  show  that  the  right  is  in  himself,  or  in  somebody  under 
whom  he  acted.  If  title  be  shown  in  a  third  person,  the  right 
under  it  must,  until  the  owner  or  some  person  under  him,  claim 
adyantage  of  it,  be  presumed  to  be  in  the  occupant,  whether  the 
occupant  be  defendant  in  trespass  to  try  titles,  or  plaintiff  in  tres- 
pass ^tuire  clatjummfregii:  Oraham  t.  Pea/,  1  East,  246;  CaUeHa 
▼.  Cowper,  4  Taunt.  647;  Skinner  t.  McDowell,  2  Nott  &  M.  68. 

Accordingly  we  find,  that  in  Brandon  ads.  Orimke,  1  Nott  & 
M.  856,  a  plaintiff  in  trespass  quare  clatisum  fregii  was  held 
(even  admitting  that  his  title  was  defeotiye)  to  have,  by  actual 
occupancy,  on  the  south  side  of  a  river,  such  possession  of 
another  part,  on  the  north  side,  within  his  claim,  as  would 
maintain  the  action  for  entry  and  all  subsequent  trespasses, 
against  a  defendant  who  had  not  shown  title. 

In  WiUiams  t.  M:Jliley,  Oheves,  200,  there  were  an  old  grant 
and  two  junior  grants,  all  of  the  same  land — ^possession  by  each 
of  the  junior  grantees,  of  different  parts,  claiming  the  whole,  for 
the  statutory  period:  it  was  held  that  the  junior  grantee  who 
first  entered  had  such  actual  possession,  as  at  the  expiration 
of  ten  years,  gave  him  a  title  to  all  the  land  within  his  daim, 
except  the  part  in  the  actual  occupancy  of  the  other  junior 
grantee.  On  the  circuit  it  had  been  held  that  the  minority  of 
the  first  occupant,  under  a  junior  grant,  would  prevent  the 
second  occupant  from  acquiring  title;  or  that  the  first  might 
recover  from  the  second,  even  the  part  of  which  the  second  had 
ten  years  pedis  posseasio;  but  this  was  overruled. 

In  Owens  and  Brown  v.  Ooode,  3  Strobh.  L.  474,  there  were  an 
old  grant  with  which  another  party  was  connected;  a  plat  which 
covered  part  of  the  old  grant  and  other  land;  occupancy  by  the 
defendant,  under  that  plat,  of  the  part  outside  of  the  old  grant; 
a  junior  grant  to  the  plaintiff,  of  all  the  land  within  the  old 
giant;  occupancy  by  him,  for  the  statutory  period,  on  a  part  of 
it  outside  of  the  defendant's  plat  after  abandonment  by  an  agent 
of  plaintiff's,  of  a  possession  which  had  been,  for  a  few  years^ 
held  on  the  part  within  defendant's  plat;  entry  by  defendant, 
upon  the  part  within  his  plat,  covered  by  the  old  grant;  action 
of  trespass  to  try  titles  brought  against  him.    It  was  held  that 
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as  there  waa  no  pedis  possessio  of  the  part  which  was  corered  by 
both  daima,  and  by  the  old  giant,  but  there  waa  pedis  poeseuio 
on  either  side  outside  of  that  paroel,  the  defendant's  possession, 
being  first  extended  to  his  whole  claim,  where  it  was  not  inter- 
rupted by  an  actual  occupancy;  attached  again,  soon  as  the 
actual  occupancy,  within  his  claim,  was  abandoned,  and  pre- 
▼ented  the  extension  of  pLuntifi's  subsequent  possession  to  the 
same  part,  which  was  thus  already  occupied  by  the  prior  -virtual 
possession  of  defendant;  and  that,  upon  this  virtual  possession 
the  defendant  might  have  maintained  trespass  quare  dausum 
fregii  against  the  person  who  had  entered  upon  his  claim  and 
abandoned  possession  at  any  time  before  that  person  had  held 
ten  years. 

It  seems  to  me,  then,  to  be  plain  that  in  a  case  like  this  it 
does  not  affect  the  extent  of  the  plaintiff's  possession  for  the 
defendant  to  show  the  existence  of  an  older  grant,  with  which 
neither  party  is  connected. 

It  is  thought  to  be  impolitic  that  a  squatter  who  has  a  junior 
grant,  which  coTers  an  old  grant  and  some  other  parcel,  should, 
by  settling  on  the  other  parcel,  pieyent  an  honest  owner,  who 
can  not  prove  a  perfect  title,  from  entering  upon  the  old  grant. 
But  it  may  be  answered  that  no  one  who  can  not  proTC  a  title 
can  be  known  to  be  owner,  and  nobody  in  possession  must  be 
presumed  to  be  a  squatter.  No  length  of  possession,  outside  of 
a  tract,  will  give  title  against  the  owner  of  the  tract— but  ac- 
companied by  evidence  of  claim  to  the  tract,  possession  out- 
side may  be  sufficient  to  maintain  trespass  against  every  one 
who  has  not  the  right  which  title  gives.  The  condition  of  the 
supposed  owner  would  be  just  the  same  if  the  squatter  had  set- 
tled upon  his  unoccupied  land  and  driven  him  to  an  action  to  try 
titles.  Owners  under  doubtful  titles  will  take  care  to  preserve 
possession.  On  the  other  hand,  an  honest  owner  may  be  living 
on  his  land,  held  under  various  titles  but  occupied  as  an  entirety, 
and  if  his  possession  of  part  is,  by  reason  of  an  old  grant  which 
seems  to  show  title  in  a  third  person  to  some  woodland  parcel 
of  his  tract,  to  be  prevented  from  extending  to  the  whole,  some 
squatter  might  settle  upon  the  parcel  covered  by  the  old  grant 
and  defy  the  owner,  who  has  title  but  can  not  prove  it,  to  eject 
him  in  an  action  to  try  titles. 

The  defendant  further  objects  that,  although  the  plaintiff  may 
have  been  in  possession  when  Tumage  entered,  Tumage  dis- 
seised him  of  the  Uxms  in  quo^  departed  after  several  years,  and 
was  succeeded  by  the  defendant  before  any  re-entry  of  thit  plaint* 


May,  1849.]  McColman  v.  Wilkes.  645 

i£^  who  has  not  sinoe  re-entered;  so  that,  although  the  plaintiff 
might  have  have  maintained  this  action  against  Tunage^  he  can 
not  maintain  it  against  the  defendant. 

A  constructiye  possession,  as  I  have  said,  is  disphieed  by 
any  actual  adverse  possession,  substantial  or  virtual:  because 
the  implication  of  law,  that  he  who  has  shown  title  is  in  under 
that  title,  yields  to  proof  that  another  person  is  holding  ad- 
versely. Against  an  adverse  occupant  who  was  in  possession 
when  the  plaintiff  acquired  title,  the  plaintiff  can  not,  then» 
maintain  trespass  quare  clauswmfregU^  even  although  the  plaint- 
iff, when  he  brought  his  action,  may  have  had  possession  of  the 
other  part  of  the  land  covered  by  his  title :  Pearson  v.  Daneiby  and 
JTe&on,  2 Hill  (S.  0.),  466;  Wilson  v.  Douglas,  2  Strobh.  97;  Amick 
V.  Frasder^  Dudley  (S.  0.),  340;  and,  as  it  seems  to  me,  against 
such  adverse  occupant,  not  a  casual  trespasser  who  entered  after 
the  plaintiff  acquired  title,  but  when  the  plaintiff  had  no  actual 
possession  of  any  part  within  his  title,  although  he  may  have 
entered  and  departed  before  or  afterwards,  the  plaintiff  can  not 
maintain  trespass  quare  clau^um/regii^  even  for  such  occupant's 
original  entry. 

But  all  this  falls  short  of  the  case  we  are  considering.  The 
plaintiff  here  had  actual  possession  when  Tumage  entered.  If 
he  had  been  entirely  dispossessed  by  Tumage,  he  might  have 
maintained  tliis  form  of  action  against  Tumage  for  the  act  of 
dispossession,  if  not  for  subsequent  trespasses:  but  he  could 
not  have  maintained  the  action  against  the  defendant.  But  he 
was  not  dispossessed  by  Tumage;  by  his  continued  possession  of 
other  part  of  the  tract,  he  still  had  a  virtual  possession  even  of  the 
loctisinguo,  I  say  nothing  of  the  re-entry  upon  the  locus  inquo, 
said  to  have  been  made  by  the  plaintiff  after  the  defendant  took 
possession ;  for  I  can  not  perceive  any  effect  that  the  law,  as  admin- 
istered here,  gives  to  either  an  entry  or  re-entry,  which  is  not  ac- 
companied by  occupancy.  Virtual  possession ,  however,  is  equiva- 
lent to  the  re-entry  of  a  disseisee:  if  it  does  not  co-ezist  with  an 
adverse  pedis  possessio  (as  the  recovery  of  damages  for  trespasses 
subsequent  to  the  trespasser's  acquisition  of  possession  seems  to 
show  that  it  does),  it  is  ever  ready  to  supplant  it:  it  is  a  sort  of 
continual  claim,  or  constant  re-entry,  and  soon  as  the  adverse 
occupant  departs  takes  his  place.  All  of  Tumage's  acts  were 
continued  invasions  of  an  existing  possession,  and  so  were 
successive  trespasses:  the  defendant,  by  following  him,  suc- 
ceeded to  no  right,  but  became  a  trespasser  upon  a  possession 
whidi»  if  it  had  not  previously  been  concurrent  with  Tomage's, 
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extended  to  the  locua  in  quo  the  instant  that  Tnmage's  foot 
iBised. 
The  motion  is  dismiaaed. 

BioHABDeoH,  (yNsAiXy  EtasBi  and  Fbost,  JJ.,  oononrred. 

Motion  refased. 


PoflSBssiON  OF  Part  is  Possissiov  of  tsi  Wholb,  where  there  are  ooii* 
flicting  grants,  and  the  adverae  claimant  ia  not  in  poaBeeeion  of  any  portioii: 
Overton's  Heir$  ▼.  Daiwuon,  42  Am.  Bea  544»  and  note,  where  inrior  casea  in 
this  aeriee  are  collected  or  referred  to:  AUemiu  v.  Xony,  45  Id.  688. 

PoflSBSsioN  IS  Indibpxnsablb  to  Mazntaik  Trispass  Quarb  Claubum 
Frboit:  Foster  v.  Fletcher,  18  Am.  Deo.  208;  Truss  v.  Old,  Id.  748;  WUsons 
▼.  BM,  25  Id.  118;  Putnam  v.  Wyley,  5  Id.  346;  Orser  v.  Storms,  18  Id.  543. 

Possession  Alonb  is  Suftioixnt  to  Enablb  Onb  to  Maintain  Trxsfasb 
QuARB  Clausuu  Freoit  againat  a  wrong-doer:  Baker^fietd  Congregational 
Society  ▼.  Baker,  40  Am.  Dec.  668;  Hea^  v.  WUUams,  43  Id.  265;  Hayward 
▼.  SedgUy,  31  Id.  64,  and  cases  cited  in  the  note  thereto.  So,  too,  possession 
alone  is  sufficient  evidence  to  maintain  trespass  against  a  mere  wrong-doer 
taking  chattel:  See  note  to  Orser  v.  Storms,  18  Id.  546,  where  the  subject  ia 
discussed  at  length;  and  generally,  see,  on  the  subject  of  sufficiency  of  poa- 
session  to  maintain  trespass,  Barron  v.  Cohldgh,  35  Id.  505;  Bverston  v.  Sut' 
ton,  21  Id.  217;  Burdict  v.  Murray,  Id.  588;  Duncan  v.  Potts,  24  Id.  766; 
Wilsons  V.  Bibb,  25  Id.  118,  note  121;  Sewell  ▼.  Harrington,  34  Id.  675;  Potter 
V.  Waahbum,  37  Id.  615.  Constructive  possession  is  equally  aa  available  aa 
actual  possession,  if  the  plaintiff  has  the  right  to  possession  and  no  one  ia  in 
actual  possession:  OiUetpie  y.  Dew,  18  Id.  42;  Adams  v.  Cuddy,  25  Id.  330; 
McClain  v.  TocUTs  Heirs,  22  Id.  37;  Goodrich  v.  Hathaway,  18  Id.  701;  Orser 
T.  Storms,  Id.  543,  and  note;  Buck  y.  Aiwen,  19  Id.  535$  Burdict  v.  Murray^ 
21  Id.  588. 

TiTLB  IN  Stranger  No  Defense  in  Trespass  Quarb  Clausum  Fbboit. — 
It  is  no  defense  to  trespass  quart  ckatsum  /regit  that  the  title  to  the  premiaes 
on  which  the  trespass  is  charged  is  in  one  other  than  the  plamti£^  unless  the 
defendant  justify  under  authority  from  auoh  other  penton:  ^inch  y.  Alstam, 
23  Am.  Dec  299;  Towme  v.  Lee,  20  Id.  260. 


Baoon  &  Raven  v.  Soitolez. 

CS  BZBOBHABX^  Ii4W,  6A'J.] 

BiGBT  OF  Party  Dbauno  with  Agent  Whom  Hb  Suffosbb  m  Pbotoipau 
If  a  person  sells  goods,  believing  he  is  dealing  with  a  principal,  but  finds 
the  person  is  but  an  agent  for  a  third  party,  he  may  reooYer  the  pnr- 
ohaae  money  from  either  principal  or  agent. 

VnrDOR  Suing  Aobnt  is  Assent  to  Prihoipal's  Rksoibsiov  of  Aamtt^ 
Pubohasr. — ^If  a  principal  rescind  his  agent's  pnrohaae^  and  the  seller 
aae  the  agent  in  trover,  that  aet  is  an  assent  to  the  rescission. 

UroN  Aobkt's  Disolahier  of  Pubchasb  oh  his  Own  AooouvTy  made  witfi 
the  oonsent  of  the  seller,  the  principal  having  also  disdaimedt  the  goods 
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■old  will  be  in  the  poeaesrion  of  the  agent  on  deposit  for  the  aeller,  and 
trover  may  be  maintained  for  them. 
BnouTOB  OAK  NOT  Alteb  ELEcnoN  OF  Dboeaskd.— Where  a  person  haa 
a  right  to  hold  gooda  as  consignee  or  to  purchase  them,  and  electa  the 
former,  and  dies,  his  executor  can  not  elect  to  take  them  as  a  purchase; 
mid  if  he  attempt  to  do  so,  and  sell  them,  he  is  goilty  of  conversion. 

Tboyeb  to  recover  a  piano-forte.  Plaintiffs  were  manufaotarers 
of  pianos.  Weir,  acting  as  agent  for  James,  but  not  disclosing 
hia  agency,  ordered  a  piano  of  plaintiffs.  It  not  arriving  in 
time,  the  principal  rescinded  the  order,  and  the  agent  wrote  to 
plaintiffs  not  to  forward  it,  but  it  had  ahready  been  shipped. 
Weir  died.  The  piano  came  after  his  death.  The  executor^ 
who  is  defendant,  inventoried  and  sold  it.  Plaintiffs  had  de- 
manded it,  but  defendant  refused  to  give  it  up.  The  jury  found 
for  the  plaintiffs.    Defendant  appealed. 

Desauaaurey  for  the  appellant. 
Ooodrvyn,  contra. 

By  Oourt,  Fbost,  J.  If  a  person  sells  goods,  supposing,  at 
the  time  of  the  contract,  he  is  dealing  with  a  principal,  but  liter- 
wards  discovers  that  the  person  with  whom  he  is  dealing  is  not 
the  principal  in  the  transaction,  but  agent  for  a  third  person, 
'  though  he  may,  in  the  mean  time,  have  debited  the  agent  with 
them,  he  may  afterwards  recover  the  amount  from  the  real  prin- 
cipal: Patterson  v.  Oaudsequie,  15  East,  67.  It  is  manifest  that 
Weir  ordered  the  piano  not  on  his  own  account,  but  as  agent 
for  James.  But  he  did  not  disclose  to  the  plaintiffs  the  name 
of  his  principal.  The  plaintiffs,  then,  had  an  election  to  sue 
either  Weir  or  his  principal  for  the  purchase  money.  As 
Weir,  by  the  sale  and  credit  given  to  him  by  the  plaintiffs, 
became  liable  to  them  for  the  price,  so,  if  he  chose  to  afiSrm 
that  contract,  the  property  in  the  piano  vested  in  him.  The 
custom,  which  it  was  proposed  to  prove,  that  a  person  order- 
ing goods  for  another  (and  not  disclosing  his  principal,  which 
is  a  necessary  qualification)  is  regarded  as  the  vendee,  is  in 
conformity  with  the  law;  and  the  evidence  offered,  being  thus 
iiAmaterial,  was  properly  rejected.  It  may  be  admitted  that 
the  shipment  of  the  piano,  pursuant  to  Weir's  order,  was  a 
sufficient  deliveiy  to  the  vendee  (Weir  or  James)  to  complete 
the  contract  of  sale,  and  change  the  property.  But  the  con- 
currence of  both  parties  is  necessary  to  a  contract;  and  a  con- 
tract of  sale,  like  any  other  contract,  may  be  rescinded  with 
Uie  assent  of  both  parties.    The  plaintiffs,  after  they  discovered 
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tliat  James  "was  tiie  principal,  might  have  elected  to  charge  him 
with  the  sale.  But  James  rescinded  the  sale,  and  by  suing  the 
defendant  in  trover,  they  have  assented  to  the  rescission.  So 
Weir  might,  with  the  consent  of  the  plaintiffs,  have  disclaimed 
a  purchase  on  his  own  account,  and  referred  all  he  had  done  to 
his  agency.  If  the  plaintiffs  assented  to  this,  the  piano  would 
be  in  his  possession,  on  deposit,  for  them.  Their  right  of  prop- 
erly (James  having  rescinded  the  contract)  would  be  revested  in 
fhem;  and  they  might  maintain  trover  for  a  conversion  of  the 
piano. 

Did  not  Weir  disclaim  any  purchase  on  his  own  account,  and 
renounce  any  title  to  the  piano  ?  He  was  employed  as  an  agent. 
As  soon  as  it  arrived,  he  sent  the  bill  of  lading  to  James,  to  pay 
the  freight  and  expenses,  as  he  had  done  when  a  former  order 
was  executed  for  him.  Afterwards  he  declared  to  James  that 
he  did  not  consider  him  (James)  bound,  and  if  ''  the  gentlemen 
missed  the  sale  of  their  article,  they  had  nobody  to  blame  but 
themselves."  In  his  letter  to  the  plaintiffs,  of  the  fifth  of  June, 
he  expressly  a£Srms  his  agency,  and  renounces  any  purchase  on 
his  own  account,  when  he  informs  them  that  the  gentleman  for 
whom  the  piano  was  ordered,  refused  to  take  it;  and  that  they 
must,  therefore,  retain  the  instrument.  In  this  posture  of  the 
a£hir,  Weir  died.  He  had  plainly  declared  that  in  ordering  the 
piano  he  merely  acted  as  an  agent,  and  disclaimed  any  title  to 
it.  If  he  received  the  piano  in  his  life- time,  he  received  it  merely 
as  consignee.  If  the  defendant,  his  executor,  received  it  after 
his  death,  it  was  received  on  the  same  terms.  An  executor  has 
no  authority  to  charge  the  deceased  by  any  contract  he  may 
make.  If  a  consignee  has  a  right  to  take  the  goods  at  a  stipu- 
lated price,  and  elects  to  hold  them  as  consignee,  after  his  death 
his  executor  can  not  elect  to  take  them  as  a  purchase.  The 
piano  came  into  the  possession  of  the  defendant  as  a  bailment^ 
and  by  the  sale  of  it  he  has  been  guilty  of  a  conversion. 

The  motion  is  dismissed. 

BioHAKDsoN,  OH^Teall,  Evaks,  and  Wabdlaw,  JJ.,  conourxed. 
Motion  refused. 


PiBsoN  DxAUMO  with  Aoxnt  ow  UNDiBOLoaBD  PBiNOiiPAL  may  upon  dii« 
oovering  the  principal  recover  from  him  although  he  had  debited  the  agents 
bat  if  he  make  the  agent  his  debtor,  knowing  him  to  be  an  agent  only,  he 
ce&  not,  npon  the  agent's  failure,  charge  the  principal:  OUaland  v.  Walker^ 
iO  Am.  Deo.  238;  and  see  Tanitor  y.  Prendergoit^  88  Am.  Dea  618,  and  note 
H9f  where  other  caaes  are  collected. 
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WOODWABD  V.  jAME&y  Ex'b^  ETO. 

[8  anoBKABT's  Law,  863.] 

Ooiir?DiaEHo  EviDBKCB  OF  UiTDnx  iKFLxnENGB,  feuT,  or  conatraint  in  the 
mA4ng  of  a  will  is  necessary  to  be  shown  to  oyerthrow  it. 

UxDUB  iNTLiTBNOEy  TO  Avoio  WiLL,  mnst  be  sach  as,  in  some  degree,  to 
destroy  free  agency,  and  the  bnrden  of  proof  is  on  the  party  who  alleges 
the  nndne  influence. 

SnDiNOUi  OY  Ukdux  Imilvkhcx.— The  fact  that  the  testator  willed  his 
property  to  his  son,  who  had  great  influence  with  him,  and  gave  nothing 
to  his  daughter,  is  not  of  itself  sufficient  eridenoe  to  establish  undue  in- 
fluence. 

Vbbdiot  of  JiTKr  Clearly  aoaikst  Evidinob,  though  prompted  by  most 
honorable  and  praiseworthy  feelings,  will  not  be  permitted  to  stand. 

The  opinion  BufficienUy  states  the  fiicts. 

MdDowM,  for  the  appellant. 

Boyce^  contra. 

By  Conrty  Biohabdboh,  J.    The  iMrill  of  John  James  has  been 


by  the  juiy  >  on  account  of  the  supposed  undue  influence 
of  his  son  Isaac  James;  or  of  fear  and  constraint  of  this  son. 

The  formal  and  legal  execution  of  the  'will  has  been  well  at- 
tested and  ^roTed  by  the  number  of  three  subscribing  witnesses. 

The  mental  sanity  of  John  James  is  not  disputed.  On  the 
contraxy,  his  sanity  and  moial  firmness  were  well  proved — that 
be  often  spoke  of  his  will,  and  his  intention  not  to  alter  it;  and 
that  he  did  not  intend  that  his  daughter,  Mrs«  Woodward,  should 
haye  any  part  of  his  estate — ^giving  for  his  reason  that  she  had 
married  her  husband,  C^zge  Woodward,  against  his  wishes, 
after  notice  that,  if  she  married  him,  she  should  have  no  part 
of  his  estate. 

This  is  a  yeiy  brief  summaiy  of  conclusions  drawn  from  the 
evidence  adduced  in  support  of  the  will.  I  avoid  greater  details 
of  the  evidence,  because  the  question  of  the  will  is  again  to  be 
submitted  to  a  juiy;  and  I  would  merely  give  the  reasons  that 
justify  the  court  for  sliding  the  case  back  for  a  rehearing;  and 
lay  down  the  established  meaning  of  the  **  undue  influence,''  that 
would  destroy  a  testator's  last  will. 

It  will  be  readily  conceded,  that  a  will  so  authenticated  as 
this  cax.  not  be  overthrown  by  less  than  convincing  evidence  of 
undue  influence,  fear,  or  constraint,  in  making  such  will.  I 
will  therefore  now  give  a  similar  summary  drawn  from  the  ev- 
idence to  prove  the  supposed  undue  influence,  fear,  or  constraint 
•I  the  testator's  son  Isaac. 
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John  James  had  bat  two  children — ^that  is,  the  af oxeaaid  Ijnac, 
and  a  daughter  Sarah,  who  intermarried  with  George  Wood- 
ward.    The  testator  bequeathed  his  whole  estate  to  Isaac. 

It  appeared  from  the  CTidence  that  Isaac  was  a  Tery  excitaUe 
and  passionate  man — ^that  he  was  Teiy  apt  to  threaten  ven- 
geance— ^that  he  had  great  influence  with  his  &ther^-of  which 
influence  instances  were  proved — ^that  both  the  &ther  and  son 
disliked  much — ^if  thej  did  not  hate,  G«orge  Woodward.  That 
there  was  much  inconsistency  in  the  expressions  of  John  James, 
in  speaking  both  of  his  daughter  and  of  her  husband;  but  after 
her  marriage,  he  uniformly  declared  that  he  would  leave  her  noth- 
ing; and  this  appears  to  have  been  well  understood  by  his  friends 
and  intimates.  It  equally  appeared  that  Isaac  was  very  willing 
that  his  sister  should  get  none  of  his  father's  properly. 

Thus  weighing  the  evidence  for  and  against  the  supposed  un- 
due influence  of  Isaac  James,  it  appears  to  the  court  that,  al- 
though such  a  will  may  have  been  very  perverse  and  resentful 
towards  Mr.  and  Mrs.  Woodward,  and  that  Isaac  might  very 
possibly  have  brought  about  a  more  liberal  and  natural  final  dis- 
position of  the  testator's  estate;  yet  the  only  question  was, 
whether  this  was  truly  the  testator's  last  will. 

He  had  the  undoubted  right  to  make  such  a  will  of  his  own 
estate;  because,  unnatural  as  it  may  seem  to  other  men,  it  ap- 
pears from  the  whole  evidence,  as  often  declared  by  the  testator, 
from  the  execution  of  the  will  on  the  seventeenth  of  Januaxy, 
1848,  to  the  day  of  his  death,  seventeenth  of  March  following— 
that  such  was  his  own  determination. 

How  are  we  then  to  disregard  and  set  it  aside? 

We  can  perceive  in  the  evidence  nothing  of  an  **  undue  infliH 
ence"  on  the  part  of  Isaac  in  the  adopting  and  executing  such 
a  will.  Isaac's  wishes  concurred  with  those  of  his  father,  in 
excluding  his  sister.  But  the  evidence  of  this  does  no  moie 
than  introduce  the  suspicion  that  he  might  possibly  have  in- 
duced his  father  to  make  such  a  will. 

But  where  is  the  proof  of  any  coercion,  or  direct  and  undue 
influence,  to  force  his  own  will,  in  substitution  of  the  real  will 
of  his  father?  We  perceive  none;  unless  a  conourrenoe  in  the 
wishes  of  the  testator  and  his  son  can  amount  to  undue  influ- 
ence— ^which  would  be  an  absurdity,  equal  to  the  assumption  of 
the  argument,  that  his  daughter's  wishes  and  interest  are  to 
make  weight  in  the  same  scale,  and  render  the  testator^s  own 
will  and  l^gal  right  as  fearers,  in  the  opposite  scale.  The 
is  in  itself  very  like  that  adjudged  last  May  by  this  oourl: 
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I  mean  the  case  of  John  Floyd  et  al.  v.  WashingUm  Floyd,  3 
Btxobh.  L.  44  [49  Am.  Deo.  626].  In  that  ease  the  testator, 
Oharles  Floyd,  bequeathed  his  entire  estate  to  his  uncle,  Wash- 
ington Floyd,  a  rich  man,  and  left  nothing  to  his  only  brother 
John,  or  either  of  his  three  sisters,  Mrs.  Chandler,  Mrs.  Bur- 
ton, and  Mrs.  Williams.  In  that  case  "undue  influence"  was 
charged  against  Washington  Floyd  in  like  manner  as  in  this 
case.  And  the  general  argument  of  a  perverse  and  unnatoial 
will,  and  controlling  influence  of  Washington  Floyd,  were 
urged  in  like  manner.  But  it  was  plain  that  it  was  stiU  iiie  will 
of  Oharles  Floyd,  and  could  not  be  set  aside  on  account  of  the 
general  influence,  etc.,  of  his  imcle  Washington,  and  the  claims 
of  his  brothers  and  sisters  united.  The  conclusive  reply  was, 
that  eveiy  testator  settles  such  sentiments  and  questions  for 
himself. 

As  to  the  meaning  of  "  undue  influence/'  which  is  the  impor- 
tant consideration  and  essential  point  of  the  whole  case,  this 
eourt  has  expounded,  and  I  trust  settled  it,  in  several  adjudged 


In  the  well-considered  case  of  Fair  v.  Thompson,  Ese'r, 
Cheeves,  87,  the  court  unanimously  laid  down  the  law  as  fol- 
lows: **  Every  person  of  reasonable  mind  and  sane  memoiy  may 
dispose  of  his  property  by  will.  The  true  inquiry  always  is, 
whether  there  exists  the  animua  iestandi;  for  without  that,  the 
instrument  purporting  to  be  a  will  is  of  no  effect  in  law."  "  The 
party,  therefore,  must  be  free,  and  under  no  compulsion  from 
such  threat  or  violence  as  may  reasonably  be  supposed  to  move 
a  constant  man."  ''Even  in  cases  of  such  constraint  or  fear, 
if  when  they  are  over,  the  testator  confirms  the  will,  it  is  made 
good."  ''  So  likewise,  vnUs  procured  to  be  made  by  artful  mis- 
representations and  fraudulent  contrivances  are  void.  But  it  is 
not  unlawful  for  a  man,  by  honest  intercessions  and  modest 
persuasions  to  procure  a  will  to  be  made  in  his  behalf;  and  ac- 
cording to  the  ecclesiastical  law,  importuniiy,  in  its  legal  accep- 
tation, must  be  such  as  the  testator  is  too  weak  to  resist,  and 
pressed  upon  him,  even  to  such  a  degree  as  to  take  away  his  free 
agency,"  etc. 

*'A  disposition  of  property,  though  ever  so  capricious  or  un- 
reasonable, will  not  be  avoided  on  that  ground  alone,"  etc, 
*•  Whatever  sort  of  influence  is  alleged  to  avoid  a  will,  must  ap« 
pear  to  be  exerted  for  the  purpose  of  procuring  it"  (the  partiou« 
krwiU). 

These  mlas  of  law  have  been  repeated  unanimously,  in  the 
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case  of  (/NeaUf  Ea^r,  ads.  Farr.  In  tbat  case^  the  court  adds: 
"  Perhaps  no  man  has  ever  existed  who  was  entirely  so  self- 
willed  as  to  be  wholly  uninfluenced  by  the  opinions  and  wishes 
of  those  with  whom  he  was  connected,''  etc.  ''And  it  has  never 
been  supposed  to  be  essential  to  a  will,  that  the  motiyes  which 
lead  to  it  should  be  virtuous,  or  that  the  object  of  the  donor'a 
bounty  should  be  meritorious.  But  it  is  essential  that  it  should 
be  the  free  and  Toluntaiy  act  of  a  sane  mind,"  etc.  "  If  it  be 
in  conformity  with  his  wishes,  it  is  emphatically  his  will,  and 
not  the  will  of  another;  and  we  are  bound  to  give  it  effect,  with* 
out  reference  to  the  motive  of  the  testator,  or  the  unworthiness 
of  the  legatee,"  etc. 

As  to  what  shall  constitute  imdue  influence:  ''According  to 
the  authorities,  it  must  be  so  great  as,  in  some  degree,  to  de- 
stroy free  agency,  etc.  And  the  burden  of  proof  lies  upon  him 
who  alleges  undue  influence,  in  the  procurement  of  the  will." 

Precisely  the  same  rules  have  been  reiterated  in  the  recent 
case  of  Floyd  v.  Floyd,  8  Strobh.  L.  44  [49  Am.  Dec.  626]. 
These  unanimous  decisions  of  our  own  courts,  one  would  think, 
ought  to  put  an  end  to  applications  to  set  aside  last  wills  and 
testaments,  on  account  of  the  mere  general  influence  of  legatees; 
without  which,  any  legacy  is  seldom  given  at  all.  Or  on  ac- 
count of  a  supposed  perverseness,  in  the  distribution  of  his 
property,  by  the  testator.  Or  on  account  of  his  supposed  un- 
natural dislike  to  his  near  relations,  and  the  like.  The  more 
especially,  when  we  find  that  foreign  jurists  and  judges  have 
very  uniformly  laid  down  the  same  rules,  etc. 

From  these  I  vrill  give  one  instance,  from  among  many:  See 
Williams  on  Ex'rs,  81,  who  says  "that  the  influence  to  vitiate 
must  amount  to  force  and  coercion,  and  destroying  free  agency," 
etc.  He  says:  "It  must  not  be  the  mere  desire  of  gratifying 
the  wishes  of  another.  For  that  would  be  a  strong  ground,  in 
support  of  the  testamentary  act,"  etc. 

Under  such  established  rules  of  law,  I  would  again  ask,  where 
is  the  evidence  of  any  such  undue  influence  exercised  by  Isaao 
the  son,  in  bringing  about  and  executing  the  will  of  his  father, 
John  James? 

The  court  can  perceive  nothing  of  the  kind;  although  Isaao 
had  much  influence  with  his  father;  and  the  father's  resentment, 
towards  his  daughter,  and  his  preference  of  his  son,  were  very 
manifest;  and  the  will  may  have  concurred  with  Isaac's  selfish 
wishes. 

I  will  conclude,  therefore,  in  the  words  of  Judge  Earle,  m  the 
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case  of  Farr  v.  Thompson,  He^r : ''  That  to  allow  thia  yerdiot  to 
stand,  would  be  to  let  the  jury  run  wild,  under  the  inflaenoe  of 
prejadicea  and  feelings,  which,  howeyer  honorable  and  praise- 
worthy, most  not  be  permitted  to  overthrow  the  rules  of  law,  or 
divert  the  current  of  justice.  The  trial  by  jury  would  otherwise 
become  an  engine  of  capricious  injustice,  instead  of  the  safe* 
guard  of  property." 

The  motion  for  a  new  trial  is  therefore  granted. 

O'NsALL,  EvAKB,  Wabdlaw,  and  Fbost,  JJ.,  conourxed. 

Motion  granted. 

U5DUX  iNiiiUsiraB  to  Vitiats  ax  Act  most  amount  to  ooerdon  destroy* 
ing  free  agency,  or  hannfog  impoitnnity  prodneing  oomplianoe  for  the  nk» 
of  peace:  G^CMtliKr  v.  Oardmr,  34  Am.  Deo.  840^  and  note  864,  where  prior 
caeea  in  this  aeries  on  the  aabject  of  whftt  constitates  undue  inflaenoe  are  col- 
lected. 

Nbw  Trial  bsoauhi  Vbbdiot  is  aoaikst  Byidkhos,  when  granted:  Baa 
OarrM  ▼.  Na&tm,  99  Am.  Deo.  689,  and  caaea  collected  in  note  fberato. 


Jokes  et  al.  v.  Weathebbbeb. 

[4  SiBOBBABX's  Law,  60.] 

Iir  Aonoir  on  thb  Cass  Almost  BvjutYTHiwo  mat  bs  Qtvek  nr  Bn- 
DBNCB  under  the  general  iseue,  and  evidence  of  former  recovery  b  pro^ 
erly  received  in  anch  action. 

EsTOPPSL  BT  FoBMKB  JuDGBCSNT. — ^The  judgment  of  ft  court  of  coocuneni 
jnriadiction  directly  upon  the  point  is,  as  a  plea,  a  bar,  or  as  evidenoa, 
conclusive  between  the  same  parties  on  the  same  matter. 

Idxm — GoNTiNuiNO  Teespass. — ^Where  one  overflows  land,  and  upon  a  Tsr- 
dict  and  judgment  against  him  for  the  nuisance,  the  title  being  the 
issue,  refuses  to  remove  the  water,  he  will  be  estopped  to  set  up  tide  in 
himself  in  another  suit  for  the  contmuing  trespass. 

Joi5T  Tenant  oan  not  Sub  his  Co-tenant  except  he  be  ousted  of  ths 
joint  possession. 

Joint  Tenant  mat  Oust  his  Go-tenant  by  overflowing  land  and  thus  ap- 
propriating it  to  his  own  exdnsive  use. 

To  Nonsuit  Plaintitf  on  Evxdxnob  of  Dbfekdast  n  Ibsboitlab,  and 
the  supreme  court  will  seldom  grant  a  noBSoit  where  the  motioo  was  not 
made  on  the  circuit. 

Thb  opinion  states  the  facts. 

Bellinger  and  Euiaon,  for  the  appellants. 

By  Court,  Evans,  J.  The  principal  qnestioii  made  in  this 
case,  and  that  to  which  the  aigument  of  counsel  and  the  atten- 
tion of  the  court  has  been  mainly  directed,  is  that  made  in  the 
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second  ground  in  the  notice  of  appeal.  *' Because  the  deed 
from  Mixns,  the  ancestor  of  the  plainti£b»  to  Johnson,  constitated 
a  complete  defense,  nor  was  the  defendant  concluded  by  the 
former  recoTCiy  from  relying  on  that  deed,  which  should  ha^e 
been  received,  not  only  in  mitigation  of  damages,  but  as  a  bar 
to  the  plaintiff's  right  to  recover  in  this  action/'  To  understand 
this  ground,  and  the  observations  which  I  propose  to  make  upon 
it,  it  is  necessary  I  should  give  a  concise  history  of  the  pleadings. 

The  declaration  sets  out,  that  the  plaintiffs  were  seised  and 
possessed  of  a  certain  plantation  or  parcel  of  land,  lying  on  a 
certain  watercourse,  called  Tinker^s  creek;  and  that  the  defend- 
ant did  erect  and  make  a  dam  across  the  said  creek,  whereby  the 
water  was  obstructed  and  raised  so  as  to  overflow  the  plaintifly 
land,  so  as  to  deprive  them  of  the  use  of  it.  The  defendant 
pleaded:  1.  The  general  issue,  not  guiliy;  and,  2.  A  special 
plea,  which  the  report  (adopting  the  language  of  the  counsel) 
calls  liberum  ienemerUum.  By  this  plea  the  defendant  justifies 
the  supposed  wrong,  by  the  allegation  that  the  land  is  his  own 
proper  freehold.  To  this  the  plaintiffs  (taking  issue  on  the  first 
plea)  replied  a  former  recovieiy  by  way  of  estoppel,  with  the 
proper  averments  as  to  the  identity  of  this  with  the  former 
action.  To  this  there  was  a  demurrer,  which  was  overruled,  on 
the  ground  that  the  defendant  was  concluded  by  the  former 
recovery. 

The  defendant,  then,  put  in  a  special  rejoinder,  in  which  was 
set  out  the  following  facts;  that  since  the  recovery  in  the  said 
cause  or  action,  in  the  said  replication  mentioned,  he,  the  de* 
f endant,  had  found  and  recovered  back  a  certain  deed  from  the 
said  Thomas  Mims  (under  whom  the  plaintiffs  claim)  to  one 
Haley  Johnson,  bearing  date  the  tenth  day  of  January,  18S8, 
whereby  the  title  to  the  said  land  was  conveyed  in  fee  simple, 
by  the  said  Mims,  to  the  said  Johnson,  and  that,  at  the  time  of 
the  trial  of  the  said  cause,  the  said  deed  was  lost  and  out  of  the 
control  of  the  said  defendant,  so  that  at  the  time  of  the  trial  of 
the  cause  mentioned  in  the  replication  of  the  plaintiffs  it  was 
out  of  his  power  to  produce  the  said  deed  in  evidence. 

To  this  rejoinder  the  plaintifffl  demurred,  and  judgment  was 
given  for  them  on  the  demurrer. 

The  parties,  then,  went  to  trial  on  the  general  issue,  and  all 
the  facts  set  out  in  the  special  pleas,  were  either  prov^  or 
admitted,  with  the  additional  fact  that  at  the  former  trial  the 
defendant  had  attempted  to  prove  the  existence,  loss,  and  con- 
tents of  the  deed  from  Mims  to  Johnson,  but  had  failed.    Some 
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diveraity'  of  opiuion  exists  in  this  court  as  to  the  etteoi  of  ths 
fonner  recovery  when  pleaded  as  an  estoppel,  and  when  given 
in  evidence  under  the  general  issue;  and  as  all  the  special  pleaa 
in  this  case  were  irregular  and  inappropriate  to  the  action,  the 
case  must  be  considered  as  having  been  tried  on  the  general 
issue  alone.  From  what  will  be  said  hereafter  I  think  it  will 
be  found  that  the  effect  of  a  former  recoveiy  is  much  the  same 
whether  presented  in  one  form  or  the  other.  But  before  I 
enter  on  that  question,  I  have  something  to  say  on  the  special 
pleaa  in  this  case.  The  general  rule  seems  to  be  that  in  an 
action  6n  the  case  almost  evexything  may  be  given  in  evidence 
under  the  general  issue.  Chitly  says,  1  Ch.  PL  487,  the 
action  is  founded  on  the  justice  and  conscience  of  the  plaintiff's 
case,  and  is  in  effect  a  bill  in  equiiy,  and  therefore  former 
recovery,  release,  and  satisfaction  need  not  be  specially  pleaded, 
nor  anything  else  which  defeats  the  plaintiff's  right  to  recover. 
But  there  are  some  matters,  as  justification  in  dander,  which 
must  be  pleaded.  At  page  499  he  says  that  if  the  defense  would 
be  good  as  matter  of  law,  it  may  be  pleaded  specially,  or  given 
in  evidence  under  the  general  issue.  And  at  page  498  he  says  that 
if  what  would  be  good  defense  under  the  general  issue  be 
pleaded  specially,  it  would  be  cause  of  special  demurrer.  The 
reason  assigned  by  Chitiy  why  such  matters  can  not  be  pleaded 
specially  is,  that  they  tend  to  unnecessary  proliziiy  and  expense, 
and  draw  to  the  examination  of  the  court  what  is  proper  to  be 
determined  by  a  jury.  The  objection  of  expense  azising  out  of 
prolixity  does  not  apply  to  our  courts,  as  pleas  are  not  paid  for 
by  the  copy  sheet,  and  the  other  reason  will  not  be  entitled  to 
much  favor,  when  it  is  considered  that  the  province  of  the  juxy 
is  to  ascertain  the  facts,  and  this  is  superseded  when  the  facts  are 
ascertained  or  admitted  by  the  pleadings.  Indeed  I  find  that  in 
England  the  modem  practice  prescribed  by  the  court  requires  all 
matters  in  confession  and  avoidance  in  the  action  on  the  case,  to  be 
pleaded  specially:  2  Stephens'  N.  P.  1025.  In  this  case  the  parties 
have  chosen  their  own  mode  of  presenting  the  facts  of  the  case. 
No  special  demurrer  or  objection  in  any  form  has  been  made, 
and  I  do  not  perceive  any  reason  why  the  court  may  not  pro- 
ceed to  give  judgment  on  the  facts  stated  in  the  pleadings,  and 
which  by  the  demurrer  have  been  submitted  to  the  judgment  of 
the  court.  If  then  the  plea  called  liberum  tenemerUum  be 
regarded,  as  it  is,  a  special  plea  in  bar,  then  the  plaintiff  did 
tight  to  plead  the  former  recovery  in  bar  as  an  estoppel. 
But  I  do  not  consider  this  view  as  very  important  to  the  ded^ 
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ion  of  the  case.  The  same  consequenoe  \rill  follow  if  all  the 
special  pleas  had  been  straok  out,  and  the  trial  had  been  on  the 
general  issue.  In  the  Case  of  the  DuchesH  of  Kingston,  2  8m. 
L.  C.  424,  Chief  Justice  De  Grey,  deliTering  the  nnanimons 
opinion  of  all  the  judges,  said:  "  From  a  Tariety  of  oases,  rela- 
tiTe  to  judgments  being  giyen  in  CTidenoe  in  civil  suite,  these 
two  deductions  seem  to  follow  as  generaUj  true:  1.  That  the 
judgment  of  a  court  of  concurrent  jurisdiction,  directly  upon 
the  point,  is,  as  a  plea,  a  bar,  or  as  evidence  conclusive  between 
the  same  parties  on  the  same  matter."  The  same  doctrine  is  to 
be  found  in  our  cases  of  PfxUher  v.  Soens,  Oheves,  236;  Davis  v. 
Murphy,  2  Rich.  L.  660  [46  Am.  Dec.  749];  Gaston  v.  Perry, 
1  Bailey,  633  [21  Am.  Dec.  482] ;  Henderson  v.  Kenner,  1  Rich.  L. 
474;  and  in  numerous  other  cases,  both  in  England  and  the 
United  States.  There  is  not  a  law  book  on  the  subject  of  evi- 
dence, in  which  the  same  proposition  is  not  to  be  found,  lu 
all  our  own  cases,  above  referred  to,  the  question  was  as  to  the 
effect  of  a  former  recovery,  when  given  in  evidence  on  the  trial. 
In  none  of  them  was  it  pleaded  as  an  estoppel.  Ghreenleaf ,  ip 
his  Evidence,  sec.  622,  states  the  law  and  the  policy  of  the  rule, 
thus:  '*  It  is  the  interest  of  the  community  that  a  limit  shcuIJ 
be  prescribed  to  litigation,  and  that  the  same  cause  of  action 
should  not  be  brought  twice  to  determination.  Justice  requires 
that  every  cause  should  be  once  fairly  and  impartially  tried,  but 
the  public  tranquillity  demands  that  having  been  once  so 
tried,  all  litigation  on  that  question,  between  those  parties, 
should  be  closed  forever.  It  is  a  most  obvious  principle  of  jus- 
tice that  no  man  ought  to  be  bound  by  proceedings  to  which 
he  was  a  stranger;  but  the  converse  of  the  rule  is  equally  true, 
that  by  proceedings  to  which  he  was  not  a  stranger,  he  may 
well  be  held  bound."  The  former  recoveiy  in  this  case,  has  all 
the  essentials  which,  according  to  the  authorities,  should  unite  to 
make  it  a  perfect  bar  when  pleaded,  and  conclusive  as  evidence 
when  offered  as  such.  It  is  between  the  same  parties,  it  is  about 
the  same  matter,  and  it  is  mutually  binding  on  the  parties.  If, 
on  the  former  trial,  the  defendant  had  succeeded  in  proving  the 
deed  from  Mims  to  Johnson,  the  verdict  must  have  been  for 
him,  and  would  have  been  an  effectual  bar,  although  the  plaint- 
iffs might  be  able  afterwards  to  prove  it  a  forgery. 

The  grounds  of  appeal,  taken  in  connection  with  the  evi* 
denoe,  show  that  the  sole  question  now  is,  whether  the  defend- 
ant may  not  now  defeat  the  plaintiff's  action  by  setting  up  a 
defense,  which  not  only  existed  at  the  former  trial,  but  which 
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he  then  attempted  but  failed  to  establish,  and  wbioh,  if  estab- 
lished, would  have  been  fatal  to  the  plaintiff's  case.  In  Ixmg 
T.  Long,  6  Watts,  103,  the  plaintiff  declared  against  the  defend- 
ant for  a  nuisance  in  erecting  a  dam,  and  thereby  backing  the 
water  on  the  wheels  of  his  mill.  To  this  the  defendant  pleaded 
a  former  recovery  and  verdict  in  his  favor.  The  court  consid- 
ered the  verdict  as  settling  the  rights  of  the  parties,  as  they 
stood  at  the  time  of  the  trial,  and  instructed  the  jury  that  the 
only  question  open  for  their  decision,  was  whether  the  height 
of  the  dam,  and  the  swell  of  the  water,  were  the  same  as  at  the 
former  trial,  and  if  such  was  the  fact,  they  must  necessarily  find 
for  the  defendant.  The  rule  seems  to  be,  that  it  must  appear 
that  the  same  matter  was  in  issue  on  the  former  trial.  From 
the  unavoidable  want  of  certainty  in  the  pleadings,  it  frequently 
happens  that  it  is  difficult  to  ascertain  with  clearness,  what  was 
decided  by  the  verdict.  Where,  from  the  state  of  the  plead- 
ings, this  does  not  appear,  there  are  many  cases  in  which  parol 
evidence  may  be  received  to  make  certain  that  which  is  un- 
certain. 

The  case  of  Henderson  v.  Kenner,  1  Bich.  L.  474,  is  an  in- 
stance of  this.  I  had  occasion  in  that  case,  to  consider  the  cases 
wherein  parol  evidence  might  be  received  for  this  purpose.  It 
appeared  to  me  then,  as  it  does  now,  that  where,  from  the  na- 
ture of  the  action,  the  verdict  might  have  been  rendered  on 
other  grounds,  it  is  not  conclusive  per  se,  but  jparol  evidence 
might  be  received  to  show  on  what  ground  the  jury  decided* 
In  our  action  of  trespass  to  try  title,  where  the  plaintiff  must 
show  title  in  himself,  and  trespass  by  the  defendant,  a  verdict 
for  the  defendant  would  not  show  whether  the  jury  decided  on 
the  title  or  the  trespass,  and  therefore  parol  evidence  was  re- 
ceived to  explain  this  ambiguity. 

In  this  case,  it  may  be,  that  on  the  same  principle,  the  defendant 
might  have  shown  that  at  the  former  trial,  the  verdict  had  been 
rendered  on  some  ground  wholly  independent  of  the  title  to  the 
land,  and  consequently  that  the  title  was  not  involved.  It  is 
very  certain  he  might  have  shown  anything  subsequent  to  the 
former  trial,  which  would  defeat  the  plaintiff's  right  to  recover. 
But  he  offered  no  such  evidence,  except  that  since  the  trial,  he 
had  gone  to  Georgia,  where  Johnson  lives,  and  had  procured  the 
deed  from  him.  This  he  might  just  as  well  have  done  before  or 
since  the  trial.  Shall  he,  for  this  reason,  have  a  second  trial? 
Even  the  best-regulated  minds  incline  to  the  side  of  a  litigant, 
where  it  is  clear  the  right  of  the  case  is  with  him.    It  is  pretty 
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evident  that  Mime  did  conyey  the  land  oTerfiowed  by  the  defend- 
ant's mill-pond  to  Johnson,  and  that  the  defendant  has  acquired 
Johnson's  title  by  the  sheriff's  sale;  bat  we  can  not  strain  the 
roles  of  laWy  to  meet  the  justice  of  each  particular  case.  The 
wisest  rules  of  law  may  sometimes  work  injustice;  but  this  is 
most  generally  to  the  negligent:  seldom  to  the  yigilant.  If  the 
defendant  should  suffer  in  this  case,  it  is  the  effect  of  his  own 
]^6gligenc6  and  inattention  to  his  business.  If  he  had  exercised 
an  only  ordinary  attention  to  his  business,  he  might  have  de- 
fended himself  successfully  against  the  first  suit.  If  he  fails  to  do 
so  now,  it  is  but  the  legitimate  consequence  of  his  own  conduct. 
In  the  case  of  Davis  t.  Murphy,  2  Rich.  L.  560  [45  Am.  Dec. 
749],  the  plaintiff  had  made  a  payment  on  his  note,  which  he 
supposed  had  been  credited.  When  sued,  he  neglected  to  ap- 
pear, and  suffered  judgment  to  be  rendered  against  him  for  the 
whole  debt.  He  sued  the  defendant  to  recover  it  back.  Justice 
appeared  to  be  clearly  on  his  side,  but  the  court  held  that  hav- 
ing failed  to  make  his  defense  at  the  proper  time,  he  was  with- 
out remedy:  the  judgment  was  conclusive  against  him.  All  that 
is  intended  to  be  decided,  in  this  case,  is,  that  on  the  facts  of 
the  case,  and  for  the  reasons  before  stated,  the  former  verdict 
concluded  the  title  to  the  land,  so  far  as  it  was  involved  in  that 
action,  and  thalT  having  failed,  then,  to  prove  Mims'  deed  to 
Johnson,  he  can  not  now  be  permitted  to  do  so»  to  defeat  the 
recovery  of  the  plaintiffs,  for  a  continuance  of  the  same  nui- 
sance. 

The  third  ground  is,  that  the  defendant,  under  the  deed  from 
Jones,  was  a  joint  tenant  with  the  plaintiffs,  and  "  that  consti- 
tuted a  complete  defense  and  bar  of  the  plaintiffs'  right  to  re- 
cover." I  think  there  is  no  doubt  that  Jones,  by  his  intermar- 
riage with  Mrs.  Mims,  became  a  tenant  for  life,  at  least,  of  hia 
wife's  share,  and  that  this  interest  was  transferred  to  the  de- 
fendant. On  the  trial  on  the  circuit,  the  whole  case  was  made 
to  depend  on  the  title  to  the  land,  which  was  overflowed  by  the 
water  of  the  defendant's  mill-pond,  and  hence,  the  use  of  the 
word  "  ouster"  in  the  report,  which,  perhaps,  in  its  technical 
sense,  may  not  convey  the  idea  intended.  The  rule  is  clear,  that 
one  joint  tenant  can  not  sue  his  co-tenant,  except  he  be  ousted 
of  the  joint  possession.  There  is  no  reason  to  distinguish  that 
case  from  the  present,  where  the  defendant,  by  overflowing  the 
land,  has  thus  appropriated  it  to  his  exclusive  use.  The  reason 
applies  as  well  to  the  one  case  as  the  other.  The  real  difficulij 
of  the  case  arises  from  the  fact  that  Jones  is  one  of  the  plaint- 
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,  and  as  he  has  thus  no  interest,  his  being  made  a  plaintiff  is 
a  misjoinder.  But  no  nonsuit  was  moved  for  on  the  cirouit,  nor 
is  any  such  motion  made  in  this  court.  It  did  not  appear  untQ 
the  defendant  gave  the  deed  in  evidence.  It  is  irreguLir  to  non- 
suit a  plaintiff  on  the  evidence  of  the  defendant,  and  this  court 
will  seldom  grant  a  nonsuit  where  the  motion  was  not  made  on 
the  circuit.  It  is  no  ground  for  arresting  the  judgment,  and  I 
do  not  see  in  the  way  the  question  is  presented  here,  what  ad- 
vantage the  defendimt  can  derive  from  the  &ct,  except  that 
which  he  had  on  the  circuit,  in  mitigation  of  damages. 

These  are  all  the  questions  necessary  to  be  considered,  and  am 
they  have  been  resolved  against  the  defendanty  the  verdiot  of 
the  jury  must  stand,  and  the  motion  is  dismissed. 

(yNsALL,  Wabdlaw,  and  Wuhsbs,  JJ.,  oonooxved. 

BioEABDSON,  J.,  dissented. 

Motion  refused. 

FoBiOB  JuDGiUMT,  APMiBBTBiLiTr  AHi)  BmoT  07,  tM  a  pl«a  in  btT  OT 
M  eyideoce  under  the  general  iisiie:  See  note  to  ^ng  ▼.  CkaBe^  41  Am.  Dee. 
681,  where  the  former  caeee  in  this  aeriee  on  that  sabjeot  are  ooUeoted.  See 
alto  Wcum  v.  Mclfulty,  43  Id.  58$  Cfray  v.  Pingmy^  44  Id.  846;  Agmtw  n 
MeSkoy,  48  Id.  772. 

TKN4ia  IN  COKMOH  MAT  MaDTTAIN  ACTION  ON  THS  CaSB  agunst  his  00- 

tenant  for  flowing  the  land  owned  in  common,  by  means  of  a  dam  erected 
npon  other  land;  for  snch  act  tortionsly  deprives  the  former  of  the  nse  of  the 
property,  and  is  in  the  nature  of  a  destrnotion  of  the  nse  for  which  it  was  in- 
tended: Odiorne  v.  Lf^fcrd,  82  Am.  Dec.  387,  and  note. 

OusTBR  BT  Okx  Tsnant  IN  Ck>MM0N  OF  HIS  Co-TBNANT  may  be  inferred 
from  cironmstanoes,  and  it  is  a  matter  of  fact  for  the  finding  of  a  jury:  Hat' 
man  ▼.  Jamea^  45  Am.  Dec  296;  and  see  casea  collected  in  Philip  ▼.  Oregg^ 
86  Id.  166,  and  note. 

PiiADinrF  CAN  NOT  BB  NONSUITED  WITHOUT  HIS  CoNSXNTt  See  noto  ta 
French  ▼.  STnith,  24  Am.  Deo.  616,  where  the  subject  of  grantmg  compulsocy 
Bonsuita  is  disonssed.  See  aUo  CahiU  v.  Kakmano  Mnhud  /fu.  Co.,  43  Id. 
407;  Booev.  2)a«i»,  83Id.  457. 


Bank  of  Hahbubo  v.  Wbat. 

[4  SiBOBBAvr's  Law,  87.] 

(hrs  Indobsino  Bill  as  Aobnt  when  Hb  is  not  Such  b  Uabla  panes* 

ally,  although  he  do  so  bona  Jide. 
LnrooENT  Mistake  of  Indobser  as  to  his  Being  Aqxnt  will  not  Bm^ 

UEVB  him  from  personal  liability. 
V^illtul  Misrepresentation  that  Onb  is  Agent  Need  not  bb  Saowi^ 

to  bind  him  personally  to  a  contract  he  had  no  authority  to  make. 
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Imwxbmmm  Wbo  QiTES  BU  Note  in  Patmxnt  op  Bill»  with  fall  knowl- 
edge of  the  drawee's  failnre,  can  not  reaiBt  payment  of  such  note  on  the 
gronnd  of  want  of  demand  and  notice. 

TmB  OF  Payment  or  Note  is  not  Extended  by  confession  of  Judgment 
with  a  stay  of  execution  which  expired  before  the  time  when,  in  the 
regular  progress  of  a  suit  against  tiie  principal,  eoBeeutiaii  mi^t  have 
been  reooverea. 

Assumpsit.  There  were  two  connts:  one  against  defendant  as 
indorser  of  a  bill  of  exchange;  the  other  against  him  as  the 
maker  of  a  promissory  note.  H.  G.  Johnson  gave  notice  bj  ad- 
yertisement  that  Wray  would  conduct  his  business,  "  and  act  as 
his  duly  authorized  agent  in  the  purchase  of  goods  and  eyeiy- 
tfaing  appertaining  to  his  business  in  the  mercantile  line."  Will- 
iam Holmes  drew  a  bill  of  exchange  on  Holmes  &  Sinclair  in 
favor  of  Johnson,  which  Wray  indooaed  by  writing  Johnson's 
name  by  himself  as  agent.  The  bill  was  n^fotiated  at  the 
bank  of  Hamburg,  forwarded  to  Savannah,  presented  to  Holmes 
&  Sinclair,  and  accepted.  Before  the  bill  was  due  Holmes  & 
Sinclair  failed.  Protest  was  made  on  the  eighteenth,  the  bill 
having  become  due  the  fifteenth  of  June;  but  no  notice  was 
given  to  the  indorser.  The  answer  returned  when  payment 
was  demanded  was,  that  the  matter  had  been  adjusted  at  Ham- 
burg. The  adjustment  referred  to  was  this:  Holmes  as  prin- 
cipal, and  Johnson  by  Wray,  agent,  gave  their  note  for  three 
thousand  four  hundred  and  thirty-five  dollars,  the  amount  of 
the  bill  and  expenses,  to  Hutchinson,  the  cashier,  who  indorsed 
it  to  the  bank  of  Hamburg.  In  accordance  with  an  agreement 
made  at  the  sametiine,  Holmes  confessed  judgment  for  the  debt, 
and  got  a  stay  of  execution  to  December  Ist.  His  property  was 
sold  in  the  January  following,  but  did  not  pay  the  indebtedness 
by  one  thousand  four  hundred  and  f oriy-one  dollars.  The  bank 
then  brought  suit  against  Johnson,  but  was  nonsuited,  on  the 
ground  that  Wray  was  not  authorized  to  indorse  notes  and  bills. 
The  bank  then  brought  suit  against  Wny.  On  the  trial  it  was 
shown  that  the  bill  was  indorsed  by  Wray,  upon  the  agreement 
that  another  bill  for  a  like  amount,  drawn  by  Holmes  and  in- 
dorsed by  one  Britton  Mims,  should  be  substituted  in  its  stead 
upon  Mims'  return  to  Hamburg.  On  the  day  the  bill  was  drawn 
it  was  sent  to  Savannah.  No  other  bill  had  been  offered  as  a  sub- 
stitute, because,  as  Holmes  said,  the  bill  had  been  sent  off.  The 
bank  knew  of  the  agreement  in  regard  to  the  substitution  of  bills. 
The  jury  found  for  the  plaintiff  the  sum  claimed,  one  thousand 
four  hundred  and  forty-one  dollars  and  interest,  and  defendant 
appealed. 
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CarroU,  for  the  appellant. 
BauakeU,  contra. 


By  Court,  Fbost,  J.  The  rule  aflSxmed  in  Eding9  t.  Brown^ 
1  Bich.  L.  256,  is  stated  bj  the  circuit  judge  mXb.  precision  in  its 
application  to  this  case,  when  he  instructed  the  juiy  that  ^'if 
one  sign  a  note  or  indorse  a  bill  as  agent,  when  he  is  not  agent, 
he  is  personally  liable,  although  he  do  so  bona  fide,  and  does  no 
other  act  to  deceiye  or  mislead  the  person  with  whom  he  deals, 
except  by  the  assumption  of  agency  when  he  is  not  agent."  In 
an  action  by  the  plaintiff  against  Johnson  as  indorser  of  the 
draft,  which  is  the  subject  of  this  action  against  the  defendant, 
it  was  decided  that  Wray  had  no  authority  to  indorse  Johnson's 
name  to  a  draft  for  the  accommodation  of  Hobnes:  Bank  of 
HoTTiburg  t.  Joknaon,  8  Id.  42.  It  was  on  the  security  of  that 
indorsement  the  plaintiff  discounted  the  draft  of  Holmes. 

By  the  first  ground  of  appeal,  the  defendant  would  exempt 
himself  from  personal  liabiliiy  on  account  of  his  unauthorized 
indorsement,  because  he  says  he  acted  under  an  innocent  mis- 
take, and  that  Hutchinson  was  not  misled  by  any  untruth  or 
willful  misrepresentation  proceeding  from  him. 

As  to  the  excuse  of  innocent  mistake,  it  can  not  be  credited 
that  Wray  was  ignorant  that  the  authority  confided  to  him  to 
use  Johnson's  name  was  given  only  for  Johnson's  benefit  in  the 
course  of  his  business;  and  not  for  the  convenience  of  Wray's 
friends,  or  for  his  own.  It  may  be  true  that  Hutchinson  was 
not  misled  by  any  misrepresentation  of  Wray;  nor  is  that  mate- 
rial. But  was  he  not  misled  ?  Holmes  says  that,  having  bought 
cotton  from  Wray,  as  agent  of  Johnson,  and  Wray  wanting  the 
money,  he  applied  to  Hutchinson  to  pay  his  check,  on  the  de- 
posit of  the  cotton  bills  and  receipts,  until  Mims,  his  indorser, 
should  return  to  town .  Hutchinson  replied : ' '  If  Wray  wants  the 
money,  let  him  indorse  your  draft,  as  the  agent  of  Johnson,  and 
he  shall  have  it."  This  was  a  legitimate  transaction,  and  within 
Wray's  agency.  But  Holmes  drew  a  bill  for  the  amount  due  to 
Wray  and  for  other  parcels  of  cotton  also.  Wray  put  Johnson's 
indorsement  on  this  bill,  for  the  accommodation  of  Holmes  until 
liBms  should  return,  when  a  bill  with  Mims'  indorsement  was  to 
be  substituted  for  it.  Hutchinson  discounted  the  bill.  There 
is  no  evidence  that  Hutchinson  was  informed  the  bill  was  drawn 
for  more  than  was  due  to  Wray. 

Under  these  circumstances,  the  void  indorsement  of  Johnson 
was  imposed  on  the  plaintiff.    The  injuiy  proceeded  from  tbe  aet 
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of  the  defendant.  He  would  e^ade  liability  under  the  plea  of  inno- 
cent mistake.  In  a  moral  sense,  the  act  of  the  defendant  may  have 
been  innocent;  for  he  had  no  design  or  apprehension  of  mischief 
to  his  principal.  But  in  its  practical  effect  it  was  not  innocent. 
The  defendant  acted  with  culpable  inadvertence  and  incautioua- 
nesB  in  the  use  of  the  power  confided  to  him,  and  thereby  caused 
an  injury  to  the  plaintiff.  The  law  is  well  stated  in  Smaui  ▼• 
lUery^  10  Mee.  &  W.  8,  which  was  a  case  reserved  and  decided 
after  careful  consideration.  When  the  agent  has  no  authority, 
and  knows  it,  he  is  plainly  liable  for  the  consequences  of  the 
act  he  had  no  authority  to  do.    This  is,  in  fact,  Wray's  case. 

But  even  when  the  agent,  bona  fide,  believes  he  has  authority  to 
contract,  and  has  not,  he  is  still  personally  liable.  In  such  case, 
it  is  true,  the  agent  is  not  actuated  by  any  fraudulent  motive,  nor 
has  he  made  any  statement  which  he  knows  was  untrue.  But 
his  liability  depends  on  the  same  principle  as  in  the  first  case. 
It  is  a  wrong,  differing  only  in  degree,  and  not  in  its  essence,  to 
state  as  true,  what  the  individual,  nmking  such  statement,  does 
not  know  to  be  true,  even  though  he  does  not  know  it  to  be 
false;  and  if  that  wrong  produces  injury  to  a  third  person,  who 
is  ignorant  of  the  grounds  on  which  the  belief  of  the  supposed 
agent  is  founded,  and  who  has  relied  on  the  correctness  of  his 
assertion,  it  is  equally  just  that  he  who  makes  such  assertion 
should  be  personally  liable  for  the  consequences.  The  case  of 
PoUiiU  V.  Waller,  3  Bam.  &  Adol.  114,  is  also  an  authority  to 
show  that  falsehood  and  deceit  are  not  necessary  to  charge  an 
agent  personally  with  a  contract  he  had  no  authority  to  make. 

If  the  action  were  on  the  bill  of  exchange  alone,  the  defend- 
ant could  take  no  exception  to  a  want  of  demand  and  notice, 
which  he  waived  when,  with  a  full  knowledge  of  the  failure  of 
Holmes  &  Sinclair,  and  of  all  the  circumstances  which  might 
affect  his  liability,  he  gave  his  note  for  the  amount  of  the  draft, 
interest,  and  damages:  Leffingwell  'v.  White,  1  Johns.  Cas.  99; 
Lundie  v.  Bobinsan,  7  East,  236;  Higgins  v.  Morriaan,  4  Dana, 
108. 

But  the  bill  was,  in  fact,  taken  up  and  the  note  substituted  for 
it.  A  receipt  for  the  note  was  indorsed  on  the  draft,  and  Holmes 
confessed  judgment  on  the  note  to  secure  the  indorser.  The 
object  of  notice  to  parties,  secondarily  liable  on  a  bill,  that  they 
may  take  measures  for  their  protection,  was  accomplished,  when 
Hutchinson  and  defendant  and  Holmes  agreed  that  the  note 
should  be  given,  and  Holmes  confess  judgment  on  it  for  the  ••• 
oority  of  the  indorser. 
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Although  the  plaintiff  was  under  no  legal  obligation  to  pre- 
sent the  bill  immediately  for  acceptance,  the  doing  so  was  a  nse 
of  diligence  beneficial  to  the  parties  to  it.  If  the  bill  wore  ac- 
cepted, the  security  of  another  and  the  principal  party  would  be 
added  to  the  instrument;  and  if  the  drawees  should  refuse  to 
accept,  early  notice  of  non-acceptance  would  give  the  other  par- 
ties a  better  opportunity  to  protect  themselves.  By  forwarding 
the  bill  for  acceptance  the  plaintiff  did  not  obstruct  the  substi- 
tution of  another  bill,  with  Britton  Mims'  indorsement.  If  it 
had  been  offered,  the  plaintiff  might  have  procured  the  draft 
from  the  agent  in  Savannah,  to  be  surrendered  according  to 
agreement.  But  the  bill  never  was  tendered;  and  that  is  con- 
clusive of  any  defense  which  may  be  rested  on  the  agreement  for 
substitution. 

The  last  ground  of  appeal  is  unfounded.  The  time  for  the 
payment  of  the  note  was  not  extended  when  judgment  was  con- 
fessed, with  a  stay  of  execution  which  expired  before  the  time 
when,  in  the  regular  progress  of  a  suit  against  Holmes,  execu- 
tion might  have  been  recovered:  Price  v.  Edmunds^  21  Eng. 
Com.  L.  246;  Halleit  v.  Holmes^  18  Johns.  28;  Bank  v.  3fyer8^  1 
Baile/s  L.  412. 

The  motion  is  refused. 

The  whole  court  concurred. 

Motion  refused. 

Agent  is  Pebsonallt  Liable  umjESs  Hs  Snows  Authobitt  to  Bind  ms 
Pbincipal,  even  though  he  is  described  in  the  oontraot  as  agent:  Pitman  v. 
KirUner,  33  Am.  Dec  4C9;  Romter  v.  RowUe»\  24  Id.  62,  and  note,  where 
previous  cases  in  this  series  on  this  point  are  collected,  and  the  sabject  dia- 
cnssed  at  length;  PenU  v.  Stanton^  25  Id.  558;  NewhaU  v.  Dtmiap,  31  Id.  49; 
CoUins  V.  AUeUy  27  Id.  130;  Andrews  v.  E«tes,  26  Id.  621.  And  see  Bank  qf 
RoehesUr  v.  MotUeath^  43  Id.  681,  and  note. 


Gbaoey  £t  al.  V.  Davib  ET  AL. 

[8  BvbobhabVs  Bqiott.  66.] 

XifxoT  or  Settino  Asms  Deed  as  Intebtkbing  wrh  Obxditobs' 
RiOHTS  is  to  place  the  creditors  as  if  the  deed  had  never  existed,  and  to 
leave  them  to  enforce  their  claims  and  obtain  satisfaction  atsooiding  to 
their  legal  priorities. 

OouBT  Taking  Chabob  or  Fund  to  Which  Gbxditobs  abb  Bntitlbd  will 
direct  payment  to  be  made  them  according  to  their  legal  rank. 

CtoVBT  WILL  NOT  DiSTUBB  LeOAL  LiENB. 

Bnx  to  set  aside  certain  deeds  as  interfering  with  creditors' 
rights.    B.  F.  Dayis  and  his  wife  Gracej  W.  Davis  exeoated 
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eertain  deeda,  and  proTided  in  them  for  the  payment  of  cred- 
itors. Although  at  the  time  of  the  execution  of  the  deeds  it 
was  supposed  that  ample  provision  had  been  made  for  all  cred* 
itors,  it  was  afterwards  found  that  Dayis'  debts  amounted  to 
much  more  than  the  provision  made.  The  creditors  brought 
suit  to  set  aside  the  deeds.  The  court  did  so,  and  appointed  a 
oommissioner  to  sell  the  property.  J.  B.  Adams,  to  whom  the 
deeds  were  executed,  had  paid  some  money  out  under  the  pro- 
visions of  the  deed.  The  court  ordered  him  to  account  to  the 
commissioner  for  the  rents  and  profits,  and  ordered  the  commis- 
sioner to  pay  to  him  the  amounts  advanced  by  him,  also  the 
costs  of  suit.  The  property  having  been  sold  pursuant  to  the 
order,  and  the  funds  deposited  in  court,  the  court  being  satis- 
fied that  the  funds  were  equitable  assets,  ordered  them  to  be 
paid  to  the  creditors  pro  rata.  Some  of  the  creditors  appealed, 
and  asked  that  judgment  creditors  be  paid  before  simple  con* 
tract  creditors,  and  according  to  the  priority  of  their  liens. 
Pending  the  appeal,  the  court  ordered  the  money  to  be  invested 
in  good  securities. 

TT.  F.  Desaussure,  for  the  appellants. 

l¥eadweU  and  Oregg,  contra. 

By  Court,  Dtthein,  Chancellor.  Where  a  deed  is  set  aside  as 
interfering  with  the  rights  of  creditors,  it  is,  as  to  those  cred- 
itors, as  if  it  had  never  existed.  A  party  may  honesUy  conceive 
himself  able  to  make  a  settlement  and  yet  reserve  an  abundant 
estate  to  satisfy  his  creditors,  as  in  Ikard  v.  Ikard,  Bailey  £q.  228; 
or,  as  in  this  case,  he  may,  by  the  deed,  provide  a  fund  for  the 
payment  of  debts,  and  settle  the  residue.  In  neither  case  is 
there  any  moral  fraud.  But,  in  both,  the  deeds  were  set  aside, 
because  the  fund,  supposed  to  be  abundant,  proved  insufficient. 
The  effect  of  setting  aside  the  deeds  is  to  leave  the  creditors  to 
enforce  their  claims  and  obtain  satisfaction  according  to  their 
legal  priorities;  or,  if  this  court  takes  charge  of  the  fund,  to 
direct  them  to  be  paid  according  to  their  legal  rank.  This  rule 
has  been  well  established  from  an  early  period:  See  Austin  v. 
IkU,  20  Johns.  442  [11  Am.  Dec  297],  and  Codwise  v.  Oolskm. 
10  Id.  508;  nor  is  the  court  aware  of  any  decision  to  the  con- 
trary. The  principle  is  fully  recognized  by  the  court  in  McDer^ 
mxtU  V.  Strong,  4  Johns.  Ch.  687,  and  has  been  uniformly  re- 
garded by  our  own  courts,  as  may  be  seen  by  reference  to  the 
cases  of  JUcMeekin  v.  EdmondB,  1  Hill  Ch.  293  [26  Am.  Dec. 
aOS],  and  Anderson  v.  Fuller » 1  McMulL  Eq.  27.    The  prindpls 
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is,  that  this  coiirt  will  not  disturb  legal  liens.  If ,  as  in  £« 
Prince  y.  OuiUemot,  1  Bioh.  Eq.  220,  the  assigned  estate  has 
been  sold,  and  only  the  fund  was  in  the  hands  of  the  assignee 
when  judgment  is  rendered,  the  judgment  created  no  ?ien,  and 
the  judgment  creditor  was  held  entitled  to  no  priority.  But, 
in  the  case  before  the  court,  the  property  was  subject  to  a  lien 
until  the  sale  by  the  commissioner,  the  Yoluntazy  deed  of  the 
debtor  being  regarded  as  a  nullity. 

It  is  ordered  and  decided  that  the  appeal  of  the  ezecutUm 
creditors  be  sustained,  and  that  the  decretal  order  be  refonned 
according  to  the  principles  herein  declared. 

The  whole  court  concurred. 

Decretal  order  reformed. 

Crkditobs  must  bx  Paid  acoobdinq  to  thi  SnnoBiTT  of  thxib  Junch 
MINTS  out  of  the  fund  poTBued,  if  land,  and  acoording  to  the  priority  of  deUvevy 
of  their  executions  to  the  sheriff,  where  the  property  is  personal,  if  thdr 
elaims  to  relief  rest  upon  their  liens;  Birlep  y.  Stakyt  25  Am.  Dec.  303,  and 
Bote.  Creditor  obtaining  judgment  after  fraudulent  grantor's  death,  againsft 
kis  personal  reprosentative,  has  no  priority  in  equity  in  Maiyland  over  simple 
oontract  creditors:  Id. 


HOLEMAN  ET  Ux.   ET  AL.   V.   FoBT  ET  AL. 

[3  Stbobbabt's  Equitt,  66.] 

Died  or  Gut  to  "ths  Joint  Heibs"  of  a  son-in-law  and  daughter,  where 
two  children  are  living  at  its  delivery  and  others  are  bom  afterwards, 
operates  to  vest  title  in  the  children  living  at  tHe  time  of  its  delivery. 

Hbbb  or  Gut  withoitt  Gbantbis'  Nambs  is  kot  Void  for  want  of  a  proper 
party  to  take  under  it,  if  the  donees  can  be  identified  by  the  description. 

BoVBBS  Dbsobjbbd  as  "  Heibs  "  whilb  Akgestors  abb  Liyino  may  take 
personalty  under  a  deed  of  gift,  the  #ord  '*  heirs  *'  when  relating  to  per- 
sonal property  being  synonymous  with  "  children.** 

Thb  court  below  construed  the  instrument  set  forth  in  ihe 
opinion  to  give  a  life  estate  to  James  D.  Hoof ,  remainder  to  the 
children.  The  children  (complainants)  appealed,  and  so  did 
James  D.  Hoof;  the  latter  on  the  ground  that  the  instrument 
conveyed  no  estate,  there  being  no  *'  heirs,"  because  the  parents 
were  alive;  the  former,  because  of  alleged  error  in  decreeing  a 
life  estate  in  James  D.  Hoof.  The  opinion  states  the  other  &ott 
Moeflsazy  to  an  understanding  of  £he  case. 

BauskeU  and  Booter,  for  the  complainants. 

Desaussure^  CarroU,  and  Oriffin,  for  the  defendaniB. 
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By  Oourty  Caldwbll,  Chancellor.  The  instmineiit  under 
which  the  questions  in  this  case  arise,  is  in  the  words  following: 

**  To  all  people  to  whom  these  present  writings  shall  come, 
be  seen,  or  made  known,  greeting:  Enow  ye,  that  I,  Thomas 
Jackson,  of  the  state  and  district  aforesaid,  in  consideration  of 
the  veiy  gieat  loye  and  affection  that  I  bear  my  son-in-law, 
James  D.  Hoof,  and  daughter,  Ann  Hoof,  of  the  state  and  di»* 
trict  aforesaid,  and  for  other  good  causes  and  considerations  me 
thereunto  moving,  have  given,  granted,  and  confirmed  unto  the 
joint  heirs  of  said  James  D.  Hoof,  and  Ann  Hoof,  his  wife,  the 
following  negroes,  viz. :  Bose,  Milly,  and  Jack,  to  have  and  to 
hold  the  said  three  negroes,  Bose,  Milly,  and  Jack,  with  all  the 
issue  of  the  said  Bose  and  Milly  which  they  may  hereafter  have, 
to  the  joint  heirs  of  the  said  James  D.  Hoof,  and  Ann,  his  wife. 
I,  the  said  Thomas  Jackson,  for  myself,  my  heirs,  executors,  and 
administrators,  do  warrant  and  forever  defend  the  said  three  ne- 
groes unto  the  joint  heirs  of  the  said  James  D.  Hoof,  and  Ann, 
his  wife,  and  to  their  heirs  shall  and  will  warrant  and  forever 
defend,  by  these  presents.  In  witness  whereof,  I,  the  said 
Thomas  Jackson,  have  hereunto  set  my  hand  and  seal,  this 
twenty-third  day  of  October,  in  the  year  of  our  Lord  1817,  and 
in  the  foriy-second  year  of  American  independence. 

(Signed)  **  Thoicas  Jaokson.  [l.  s.] 

**  Signed,  sealed,  and  delivered  in  the  presence  of  Labaa 
Williams,  William  Paulding,  J.  Q." 

There  are  three  classes  of  persons  that  have  claims  under  this 
instrument:  1.  James  D.  Hoof;  2.  The  two  children,  Thomas 
0.  Hoof  and  Sarah,  who  were  in  esse  at  its  execution;  and,  8. 
The  other  children  of  James  D.  Hoof  and  Ann,  his  wife,  boru 
since. 

But  the  preliminaxy  point  must  first  be  determined— is  it  a 
valid  deed? 

It  has  all  the  requisites  of  a  deed,  both  in  form  and  sub- 
stance, except  the  names  of  the  grantees  who  are  to  take  under 
it.  The  gift  is  to  **  the  joint  heirs  of  said  James  D.  Hoof  and 
Ann  Hoof,  his  wife." 

It  can  not  be  controverted,  that,  according  to  the  strict  rules 
of  the  common  law,  a  deed  conveying  lands  to  the  heirs  of  a 
person  living  is  void,  and  can  not  be  set  up  either  at  law  or  in 
equity.  The  indefinite  description  of  the  donee,  and  the  rules 
that  nemo  est  hoBres  viventis^  and  that  a  freehold  can  not  be  en* 
ated  to  take  effeet  in  fntoxe,  combine  to  defeat  such  an  instm- 
kient. 
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But  here  Che  snlqect-matter  is  personal  property,  and  the 
word  "  heirs'*  is  not  necessarily  used  in  snch  conyeyanoes.  The 
common  law,  as  well  as  history,  often  speaks  of  the  heir  appar- 
ent and  of  the  heir  presumptiye  to  the  throne  of  Qreat  Britain; 
and  in  common  parlance  he  who  stands  nearest  in  degree  of 
kindred  to  tUe  ancestor,  is  called  in  his  life-time,  his  heir,  al- 
though no  one  can  be  an  heir,  strictly  speaking,  until  the  ances- 
tor be  dead.  The  word  '  *  heir  "  is,  apart  from  its  technical  mean- 
ing, universally  used  as  synonymous  with  ''  child." 

In  an  ancient  case,  BurcheU  v.  Durdant^  2  Yent.  811,  there 
was  a  deyise  to  the  heirs  male  of  Robert  Dnrdant,  then  Hying, 
and  it  was  adjudged  in  Westminster  Hall,  and  twice  affirmed  in 
the  house  of  lords,  to  be  a  good  limitation  to  George,  the  eldest 
son  of  Robert  Durdant,  although  Robert  Durdant  was  then  liv- 
ing. So  in  Darbison  ex  dem.  Long  v.  Beaumont,  1  P.  Wms.  229, 
a  deyise  to  the ''  heirs  "  male  of  J.  S.  begotten,  J.  S.  haying  a  son, 
and  the  testator  taking  notice  that  J.  S.  was  then  Hying,  was 
considered  a  sufficient  description  of  the  testator's  meaning,  and 
such  son  was  adjudged  to  take,  though  strictly  speaking  he  was 
not  heir.  The  case  of  Thomas  v.  Bennett,  2  Id.  842,  arose  out 
of  marriage  articles,  to  which  greater  latitude  has  been  extended 
than  to  construction  of  the  Hmitations  of  estates;  there  the 
words  were,  "  to  the  heirs  of  the  body  of  my  niece,  Mary  Ben- 
nett, by  her  said  husband,  and  to  their  heirs,"  and  the  court 
held  that  these  words  shall  be  construed  ''  children." 

In  Loveday  v.  Edpbms,  Amb.  274,  the  words  of  the  wiU  were, 
**  I  give  to  my  sister  Loveday's  heirs,  six  thousand  pounds." 
''I  giye  to  my  sister  Brady's  children,  each  one  thousand 
pounds."  The  sister,  Mrs.  Loveday,  had  two  children  at  the 
making  of  the  wiU,  and  she  suryived  the  testatrix;  one  of  her 
children  died,  leaying  children,  in  the  life-time  of  the  testatrix, 
and  the  suryiying  child  claimed  the  six  thousand  pounds.  The 
master  of  the  rolls.  Sir  Thomas  Clarke,  held  that  the  defendants, 
who  were  the  children  of  the  deceased  child  of  Mrs.  Loveday, 
were  excluded,  and  that  her  suryiying  child  was  entitled  to  the 
six  thousand  pounds. 

Where  one  gave  his  wife  the  residue  of  his  estate,  **  for  her 
life  and  no  longer,"  and  upon  her  decease  he  gave  and  be- 
queathed it ''  to^the  children  of  Mr.  John  Ayton  and  his  wife, 
Jane,  to  be  equally  diyided  amongst  them,  the  said  Jane  Ayton'a 
ehildren,  and  not  to  any  child  by  another  marriage  of  either 
parij,"  the  residue  was  held  diyisible  amongst  the  children  of 
Ajrton  and  his  wife,  who  were  Hying  at  the  death  of  testatov^i 
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wife,  bttt  oluldren  bom  after  her  death  were  excluded.  There 
the  time  of  distribution  wan  not  indefinite,  but  was  fixed  at  the 
death  of  the  tenant  for  life,  and  all  those  that  were  then  in  esse, 
came  within  the  class  that  were  to  take  the  gift. 

In  Lockwood  v.  Jesup,  9  Conn.  272,  the  plaintiffs  brought  an 
action  on  a  promissory  note,  payable  to  the  heirs  of  J.  S.,  and 
averred  that,  at  the  date  of  the  note,  they  were  the  children,  and 
the  only  presumptive  heirs  of  J.  S.  then  living;  the  word  "  heir** 
was  held  on  demurrer  to  denote  the  presumptive  heir  of  a  pez^ 
son  living,  and  that  the  action  was  sustainable. 

In  Stroman  and  Wife  v.  Bottenbury  and  Wife,  4  Desau.  Eq.  272, 
the  deed  purported  to  have  been  made  by  the  donor,  '*  in  con- 
sideration of  the  love  I  have  and  bear  to  my  beloved  grandchil- 
dren of  my  daughter,  Oatharina,  I  have  given  and  granted,  etc., 
unto  the  said  my  grandchildren  of  my  daughter,  Catharina,"  it 
was  held  not  only  to  be  sufficient,  but  to  comprehend  only  fiie 
grandchildren  then  bom,  and  not  others  bom  afterwards.  In 
Moon  et  al.  v.  Eemdon,  Id.  459,  incorrectly  reported  as  Moone 
V.  Henderson,  the  limitation  was  to  a  son  and  his  heirs,  but  if 
any  of  the  testator's  children  should  die  without  an  heir,  then 
his  share  to  go  to  the  rest  of  testator's  children;  it  was  held  not 
too  remote,  and  that  the  testator  used  the  word  ''  heirs  "  as  synon- 
ymous with  "  children.**  In  Kitchens  v.  Craig,  1  Bailey,  119,  there 
was  a  deed  of  gift  to  the  heirs  of  a  person  then  living,  in  which 
it  was  recited  that  the  donor  had  delivered  the  slaves  which  were 
the  subject  of  the  gift  to  the  heirs,  and  it  was  held  that  this  re- 
cital manifested  the  intention  of  the  donor  to  restrain  the  gift 
to  the  heirs  or  children  then  living,  and  that  children  bom  after- 
wards did  not  take. 

Where  the  words  were,  "  I  give  and  bequeath  unto  my  dear 
and  beloved  grandchildren,**  without  any  qualification  or  limita- 
tion of  time  or  circumstances  when  distribution  should  be  made; 
that  period  was  considered  indefinite,  and  the  court,  therefore, 
excluded  the  grandchildren  bom  after  testator's  death,  and  held 
that  the  devise  vested  only  in  those  bom  at  his  death:  M^era  v. 
Myers,  2  McCord's  Ch.  214  [16  Am.  Dec.  648]. 

The  donor  when  he  made  this  deed  knew  well  the  condition 
and  relation  of  the  persons  designated  in  it,  and  may  have 
adopted  the  expression,  "joint  heirs'*  of  Janfes  D.  Hoof  and 
Ann,  his  wife,  from  the  fact  that  they,  at  that  time,  had  two 
children,  Thomas  C.  Hoof  and  Sarah  Hoof.  From  what  had 
already  occurred  from  James  D.  Hoof's  improvident  manage- 
nent  of  his  a£hirs,  the  donor  may  be  presumed  to  have  had  ap^ 
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prehensions,  if  he  oonreyed  the  negroes  to  Hoof  or  his  wife, 
they  might  be  made  liable  for  his  debts,  and  the  &milj  lose  the 
benefit  of  their  serrices,  and  subsequent  events  have  demon- 
strated that  he  acted  wisely  in  not  making  the  conveyance  to 
either  of  them.  Hoof  has  been  insolvent  from  thenceforward, 
and  has  during  that  period  twice  taken  the  benefit  of  the  prison 
bounds  act,  but  the  negroes  have  not  been  embraced  in  either  of 
his  schedules,  nor  taken  by  his  creditors. 

As  far  as  such  extrinsic  evidence  can  corroborate  the  construc- 
tion given  to  the  deed  by  all  parties,  it  would  seem  that  James 
D.  Hoof  has  not  been  considered  as  the  owner  of  the  property: 
such  circumstances  may  not  be  condusive,  but  are  well  calcu- 
lated to  raise  presumptions  against  his  right.  The  terms  of  the 
deed  do  not  convey  any  interest  or  estate  to  any  other  persons 
but  to  the  joint  heirs  of  James  D.  Hoof  and  Ann,  his  wife,  and 
the  inquiry  is.  Do  these  words  sufficiently  designate  the  donees? 
<7an  such  expression  be  applicable  to  any  other  persons  than 
these  two  children  ¥  If  the  donee  can  be  identified,  either  by 
name  or  by  description,  the  deed  will  not  be  void  for  want  of  a 
proper  party  to  take  under  it.  There  is  a  mat.ftrial  difference 
between  a  will  and  a  deed:  the  latter  takes  effect  from  its  deliv- 
ery, and  vests  the  title  of  the  property  in  the  donee  immediately; 
the  former  usually  looks  forward  to  the  future,  and  contemplates 
the  condition  of  things  at  the  period  of  the  testator's  death,  or 
the  distribution  of  the  estate;  hence  after-bom  children  aie 
rarely  provided  for  by  a  deed,  the  object  being  generally  to  pass 
a  present  interest,  but  they  are  frequently  let  in  under  the  con- 
struction of  wills  by  which  gifts  are  made  to  children,  when 
there  is  an  anterior  interest  and  they  come  in  esse  before  its  de- 
termination, especially  if  there  be  no  child  to  take  at  the  time  of 
vesting  in  possession,  or  where  there  is  a  fixed  period  for  the 
distribution:  a  l^gal  remainder  in  real  estate  would  constitute 
an  exception. 

This  being  a  gift  inter  vivos,  and  operating  per  verba  in  prO' 
senH,  it  must  fail  if  there  was  no  one  in  esse  to  whom  the  title 
^ovld  vest:  no  one  but  a  child  of  James  D.  Hoof,  and  Ann,  his 
wife,  could  be  their  joint  heir;  and  Thomas  G.  Hoof  and  Sarah 
Hoof  being  the  only  persons  who  came  within  that  description, 
it  appears  to  be  sufficiently  certain  that  they  were  the  persons 
the  donor  intended  should  receive  the  benefit  of  the  gift.  Had 
such  persons  not  been  in  existence  at  its  execution,  it  would 
either  have  been  considered  void,  or  a  different  construction 
would  have  been  given  to  it,  from  the  necessity  of  the  case;  no 
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one  conld  take  but  after-bom  children,  and  as  there  was  no  defi- 
nite period  for  distribution,  it  might  be  presumed  the  donor  in- 
tended that  all  the  children  should  come  in  and  participate 
equally:  this  interpretation  might  be  giyen,  ut  res  magis  valeai 
ipiam  pereai^  and  a  clear  implication  might  arise  from  the  cir- 
cumstances in  favor  of  all  the  after-bom  children.  But  here 
the  donor  knew  that  James  D.  Hoof,  and  Ann,  his  wife,  had 
two  children  living,  and  as  nothing  was  expressed  in  or  can  be 
implied  from  the  terms  of  the  deed  in  relation  to  after-bom 
children,  they  do  not  appear  to  have  been  either  necessary  to  ita 
completion,  or  contemplated  by  it,  and  it  would  require  a  dear 
and  necessary  implication  from  its  context,  before  it  could  be 
held  to  open  and  let  them  in.  That  this  was  not  the  donor's 
intention,  may  be  inferred  from  the  &cts  that  no  contingency 
was  contemplated  as  necessary  to  complete  the  gift,  and  no 
period  was  designated  for  the  distribution  of  the  property  among 
the  donees.  The  slaves  given  by  the  deed  vested  in  the  chil- 
dren in  esse  at  its  execution,  and  their  rights  ought  not,  upon 
a  slight  presumption,  to  be  abridged  in  &vor  of  those  that 
have  been  bom  since;  there  having  been  no  express  provision  for 
them,  and  there  being  others  who  came  within  the  description 
and  were  capable  of  taking,  repels  the  conclusion  that  they  were 
intended  to  be  included:  Eoppressio  unius  [est]  exchisio  alterius. 

It  is  apparent  from  the  face  of  the  instrument  that  the  donor 
meant  that  no  other  class  but  the  ''  joint  heirs"  should  receive 
the  benefit  of  the  gift.  An  immediate  interest  and  title  passed 
to  these  two  children  on  the  delivery  of  the  deed;  they  then 
became  entitled  to  the  absolute  and  unconditional  enjoyment  of 
the  property,  and  but  for  the  birth  of  the  other  children,  there 
would  have  been  no  doubt  that  they  were  the  only  persons  the 
donor  intended:  their  rights  stand  upon  the  terms  of  an  ex- 
press grant;  but  the  claim  of  the  «fter-bom  children  can,  at 
best,  rest  only  on  an  implication  from  circumstances  which  have 
arisen  independently  of  the  deed,  and  were  unnecessary  to  its 
consummation;  such,  however,  as  the  donor  might  have  antici- 
pated and  provided  for  if  he  had  thought  fit:  nothing  but  a 
clear  and  necessary  implication  ought  to  abridge  their  vested 
rights  in  favor  of  the  after-bom  children,  and  the  terms  of  the 
deed  do  not  warrant  such  a  construction. 

It  is,  therefore,  ordered  and  decreed  that  Thomas  C.  Hoof 
and  Sarah  Hoof  (who  has  intermarried  with  W.  W.  Holeman) 
are  entitled  to  the  said  slaves  absolutely,  in  exclusion  of  Jamea 
D.  Hoof  and  Ann,  his  wife^  and  of  their  children  bom  since  th« 
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deUveiy  of  the  said  deed;  and  that  the  said  James  D.  Hoof  do 
deliver  them  up  to  the  said  Thomas  0.  Hoof  and  Sarah,  and  that 
his  bond,  heretofore  given,  stand  as  a  security  for  his  fulfiUment 
and  performance  of  this  decree,  imd  that  the  circuit  decree  be 
modified  in  these,  and  that  it  be  affirmed  in  all  other  points. 

Johnston  and  Daboan,  chancellors,  concurred. 
Decree  modified. 

CoNSTBUonoN  ov  WoBD  *'Hinta.''— '*The  role  nemo  €$t  hare$  vtwatU 
does  not  apply  when  it  is  apparent  from  the  will  who  were  intended  hf 
the  testator  to  be  the  recipients  of  his  bounty.  A  devise  to  the  heirs  nude  oif 
E.  L.  and  in  defanlt  of  such  issue  to  the  testator's  own  right  heirs,  EL  L.  ba* 
ing  alive  at  the  time  of  the  testator's  death,  technically  speaking  had  no  heirs, 
and  yet  it  was  decided  that  the  son  of  E.  L.  took  the  estate: "  Morton  ▼. 
BarreUf  39  Am,  Deo.  578,  and  note,  where  other  cases  on  this  point  in  this 
series  are  ooUeoted;  Heard  y.  HorUm,  43  Id.  659,  and  note;  Seed  y.  ^tfdUqf, 
40  Id.  581.    The  contrary  doctrine  was  held  in  Clark  v.  Models,  44  Id.  229L 
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[8  Stbobbabt's  Equitt,  100.] 

Deuvbrt  is  Nbcxssaby  to  Validitt  07  Deed,  and  this  may  be  made 
formally  or  may  be  inferred  from  circumstances. 

AonoNS  NOT  CoNSTiTUTiNa  Delivery  or  Deed. — ^Mere  ezecntion  of  a  vol- 
untary deed,  with  neither  the  trustee  nor  beneficiary  present,  where  no 
publication  of  its  contents  was  made,  and  there  was  no  declaration  of  in* 
tention  of  delivering  it,  and  where  the  donor  retained  entire  possession  of 
it,  will  not  be  construed  to  be  a  delivery  of  it. 

Lx70T  E.  MuxoBL,  on  Jtdy  14,  1847,  made  an  instrument  in 
writing  conyejing  certain  slaves  and  real  estate  to  F.  F.  Dunbar 
for  her  daughter,  Mrs.  Wood.  Mrs.  Minor  was  married  next 
day  to  Mr.  Ingraham.  She  retained  possession  of  the  instru- 
ment, partially  destroyed  it,  and  presented  what  was  left  at  the 
trial  as  an  exhibit.  Mrs.  Wood  did  not  know  of  the  existence 
of  the  deeds  when  executed,  neither  she  nor  the  trustee,  nor 
any  one  in  their  behalf,  being  present.  The  court  held  there 
had  been  no  delivery,  and  complainants  appealed. 

BelUnger,  Eutaon,  and  J.  BauskeUy  for  the  appellants. 

By  Court,  Caldwell,  Chancellor.  To  give  validity  to  evezy 
deed,  it  is  necessary  it  should  be  delivered^  and  this  may  be 
done  either  formally,  or  the  delivery  may  be  inferred  from  cir- 
eumstances,  which  indicate  that  the  grantor  intended  to  pari 
with  the  dominion  of  the  instrument,  and  to  put  it  into  the 
possession  of  the  grantee. .  The  common  law  required  a  dellT* 
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ery  in  ereiy  case,  whether  it  be  a  gift  of  a  personal  chattel,  or  a 
deed  of  real  or  personal  estate:  the  ciTil  law  only  required 
deliTerj  of  some  gifts,  which,  as  a  class,  were  yerj  limited,  yet 
the  rule  was  so  stringent  as  to  exact  an  actual  transition  to  pa> 
feet  the  gift.  It  wotdd  seem  that  there  was  wisdom  in  the  com* 
mon  law's  relaxing  the  rule  requiring  a  formal  deliyezy,  and  in 
permitting  the  fact  of  a  delivery  to  be  inferred  from  the  circum- 
stances. The  situation  of  parties  often  affords  the  means  of 
coming  to  a  correct  conclusion  in  relation  to  their  declarations  or 
acts — ^here,  neither  the  cestui  quue  trust,  nor  trustee,  nor  any  one 
acting  for  them,  was  present;  they  had  neither  paid  anything  nor 
incurred  any  liability  in  consideration  of  Mrs.  Minor's  maTcing 
the  deed;  and  it  may  well  be  doubted  whether  either  of  them 
knew  anything  of  her  intention;  it  is  dear  they  were  ignorant 
of  the  contents  of  the  deed.  She  declined  publishing  what  the 
instrument  was,  when  one  of  the  witnesses  made  some  objec- 
tions to  subscribing  it  without  knowing  its  contents,  and  she 
seems  to  have  carefully  kept  not  only  the  control  but  the  actual 
possession  of  it  through  the  whole  transaction*  Nothing  oc- 
curred at  the  time  that  bears  any  resemblance  to  a  formal  de- 
livery, and  the  circumstances  rebut  the  presumption  of  any 
intention  to  deliver  the  deed,  as  she  kept  the  possession  of  it, 
and  made  no  declaration  and  did  no  act  that  had  a  tendency  to 
complete  its  execution. 

There  is  nothing  in  this  case  that  is  opposed  to  the  rule  that 
has  been  settled  in  New  York  since  1814,  and  in  England  since 
1826,  that  if  a  deed  be  signed  and  sealed,  and  declared  by  the 
grantor  in  the  presence  of  attesting  witnesses  to  be  delivered  as 
his  deed,  it  is  an  effectual  delivery,  if  there  be  nothing  to  qualify 
it,  notwithstanding  the  grantee  was  not  present,  nor  any  person 
on  his  behalf,  and  the  deed  remained  under  the  grantor's  control. 

It  is  not  now  necessary  to  consider  the  doctrine  laid  down  in 
Cecil  V.  Butcher,  2  Jac.  &  W.  573,  that  a  court  of  equity  vnll 
regard  the  instrument  as  imperfect,  if  it  be  voluntary  and  never 
parted  with,  and  executed  for  a  special  purpose  never  acted  on, 
and  without  the  knowledge  of  the  grantee,  and  in  such  case  will 
lend  no  assistance  to  the  grantee. 

This  case  is  to  be  distinguished  from  those  cases  where  the 
voluntary  conveyances  in  the  grantor's  possession  have  been 
held  to  operate  in  favor  of  the  grantees,  as  they  were  in  every 
instance  complete  deeds,  wanting  no  other  act  or  declaration  to 
confirm  them,  but  were  legal  transfers  of  the  proi)erty  or  titie: 
Anlrobus  v.  Smith,  12  Ves.  39;  Souverbye  v.  Arden,  1  Johns.  Ch. 
254;  BunnY.  WirUhrop,  Id.  337. 
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It  has  been  argued  that  this  case  bears  an  analogy  to  Dawson 
V.  Dawson,  Rice  Cb.  243,  but  a  comparison  of  the  evidence 
will  demonstrate  the  difference — there  the  affidavit  of  the  wit- 
ness that  the  deed  had  been  signed,  sealed,  and  delivered,  the 
recording  of  the  deed  at  the  instance  (as  was  presumed)  of  the 
donor,  and  his  subsequent  declarations  that  he  held  the  prop- 
erty in  trust  for  his  children,  when  taken  together,  left  no  doubt 
fts  to  his  intention  to  deliver  the  deed  and  to  make  it  irrevoca- 
ble. There  is  the  absence  of  all  these  circumstances  in  this 
case,  which  only  resembles  that  in  one  point,  that  in  both  cases 
the  grantors  had  possession  of  the  instruments. 

In  Carr  v.  Hoane,  5  Mason,  60,  an  instrument  was  signed  and 
sealed  by  the  grantor,  in  the  absence  of  the  grantee,  but  left 
with  a  third  person,  without  any  express  or  implied  authority  to 
deliver  it  to  the  grantee,  the  court  held  it  was  not  the  deed  of  the 
grantor. 

Proof  that  a  deed  was  signed  and  attested,  and  left  on  the 
table  without  delivery  to  any  one,  in  the  absence  of  the  donee, 
was  held  in  Hughes  v.  Hasten,  4  J.  J.  Marsh.  572  [20  Am.  Dec. 
230],  not  to  be  sufficient  evidence  of  delivery.  If  delivery 
ootdd  not  be  presumed  from  the  facts  of  these  cases,  much 
less  can  it  be  in  the  present  case,  where  the  right  of  Mrs. 
Minor  to  the  possession  of  the  paper  was  not  suspended  for  a 
moment,  but  her  absolute  control  over  it  continued  from  the 
commencement  to  the  conclusion  of  the  transaction — ^and  no 
declaration  or  act  showed  that  she  intended  to  part  with  it,  or 
to  permit  any  other  person  to  have  the  possession  of  it. 

In  Uniacke  v.  Oiles,  2  Moll.  257,  the  lord  chancellor  greatly 
relied  on  the  circumstance  of  the  grantor's  not  depositing  the 
deed  with  a  third  person.  But  he  proceeds  much  further  and 
says:  *'  I  will  suppose  she  went  through  the  legal  formalities  of 
saying  not  only,  I  seal  and  sign,  but  I  deliver  this  deed,  stiU 
these  legal  ceremonies  did  not  finally  conclude  her.  By  carry* 
ing  the  deed  back  to  her  depositary,  she  showed  a  plain  intent 
not  to  divest  herself  of  power  over  it,  but  to  hold  it  just  as  rev- 
ocable as  a  will,  and  whatever  words  she  used,  that  intent  must 
determine  its  character." 

Chief  Justice  Abbot,  in  Murray  v.  Earl  of  Stair,  2  Bam.  & 
Cress.  88,  in  the  case  of  a  conditional  delivery,  seems  to  corrob- 
orate the  conclusion  in  the  preceding  case;  he  says  ''it  is  not 
necessary  that  any  express  words  should  be  used  at  the  time;  the 
conclusion  must  be  drawn  from  all  the  circumstances." 

The  reasonableness  of   the  provision  of  the  deed  seems  to 
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Btrengthen  the  argument  that  it  was  deliyared,  but  suppose  it 
had  conveyed  her  whole  estate  absolutely,  would  not  the  con- 
trary conclusion  be  deduced  without  doubt,  and  demonstrate 
the  propriety  of  her  pausing  before  she  consummated  the  act  ? 

The  grantor  may  have  had  as  cogent  reasons  before  she  com- 
pleted the  gift,  to  keep  the  control  of  the  instrument  in  her 
own  hands,  as  if  she  had  conveyed  her  whole  estate — the  future 
conduct  of  her  children  towards  her  might  be  much  more  easily 
controlled  by  that  means  than  any  other  within  her  power. 

The  current  of  decisions  has  already  gone  sufficiently  far  to 
enable  the  courts  to  carry  out  the  intention  of  the  donor  and 
to  protect  the  rights  of  the  donee,  but  they  have  never  presumed 
delivery  without  some  evidence  that  it  was  the  intention  of  the 
donor,  and  no  case  can  be  found  that  would  warrant  the  conclu- 
sion, that  a  delivery  had  been  made,  merely  because  the  grantor 
had  signed  and  sealed  the  instniment  without  any  further  act 
or  declaration. 

The  disastrous  consequences  of  any  such  rule  can  not  be 
calculated.  It  would  greatly  tend  to  disturb  domestic  quiet 
and  enkindle  inextinguishable  feuds  in  families;  and  few  could 
feel  secure  in  keeping  by  them  such  instruments  for  further 
reflection  or  future  action,  without  subjecting  themselves  to  the 
painful  process  of  having  their  private  papers  brought  before 
the  court  for  its  judgment.  The  second  question,  as  to  the 
instrument  being  marriage  articles,  dex)end8  upon  the  same 
principle— such  articles  would  be  void  if  they  were  not  deliv- 
ered. 

It  is  therefore  ordered  and  decreed  that  the  appeal  be  die- 
missed,  and  the  circuit  decree  affirmed. 

Decree  affirmed. 

Johnston  and  Dunxxn,  chancellors,  concurred. 

Daboan,  chancellor,  absent  at  the  hearing,  from  indisposition. 

Bbuvsbt  07  A  Deed  is  Essential  to  its  Validity:  Church  ▼.  Cfilmom^ 
80  Am.  Dec  82,  and  casM  cited  in  note;  Van  Amringe  v.  Motion,  34  Id.  517* 

What  Constitutes  Deliveby  of  a  Deed. — ^The  subject  ib  discussed  at 
length  in  note  to  Jones  v.  Jonea,  16  Am.  Dec.  30;  and  see  C^iircA  v.  CfUmau^ 
30  Id.  89,  and  note  collecting  other  cases  in  this  series;  Samson  v.  Thornton^ 
37  Id.  135;  Farrar  v.  Bridget,  42  Id.  439;  Shirlff  v.  Apree,  45  Id.  646» 
Feavey  v.  TUtan,  Id.  365;  Oilbert  y.  North  Am.  F%re  In$.  Co.,  35  Id.  543; 
IbUy  V.  CowgiO,  32  Id.  49;  Hiche  v.  Ooode,  37  Id.  677;  GUmore  v.  WfuU- 
tides,  31  Id.  563;  Snider  v.  Lachenour,  38  Id.  685;  Hasinah  r.  Swamer,  3i 
Id.  442;  Merrills  v.  Swift,  46  Id.  315. 

DxLiVEBT  18  Question  ow  Facv  vob  Jvbt:  Hmmah  v  Smtmsmr^  34  Aau 
.Deo.  442. 
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BUBH   V.   BUSEL 

[3  SrrBOBHABT'l   EqOITT,  181.] 

FBonBcmoN  or  Pvbchaser  for  Valuable  Conbidkratiok  Staitds  ox 
This:  that  he  has  bona  fide  acquired  the  legal  title  and  paid  the  pnrchaw 
moDey  before  notice  of  the  pUuntifif's  equity.  If  he  has  acquired  the 
legal  title  but  has  not  paid  the  purchase  money  before  notice,  his  plea 
fails.  If  he  has  paid  the  purchase  money  and  receives  notice  of  plaint- 
iflTs  equity  before  acquiring  the  legal  title,  he  can  not  defeat  that  equity 
by  procuring  the  legal  title. 

PUBCHASER  OF  WlFE*S  PrOPERTT  SoLD  UNDER  EXECOTION  FOR  HuSBAKD'B 

Debts  acquires  no  right  in  the  property  if  the  husband  had  none,  though 
the  trust  deed  by  which  she  holds  is  unrecorded. 
RjKOYERT  IN  Trover  bt  Trustee  without  satisfaction  vests  the  legal  title 
in  the  defendant,  and  he  becomes  the  trustee,  and  a  court  of  equity  will 
aid  the  cestui  que  trust  against  either  the  trustee  or  vendee  for  the  re- 
covery  of  the  property. 

Benjamin  Foreman,  on  the  twelfth  of  August,  1835,  made  a 
deed  of  trust  of  two  negro  women  and  their  future  increase  to 
David  Foreman,  for  the  sole,  separate,  and  exclusive  use  of  the 
donor's  daughter,  Caroline,  who  afterwards,  on  the  same  day,  in* 
termarried  with  Samuel  B.  Bush.  In  a  suit  against  Samuel  B» 
Bush,  the  sheriff  levied  e^fi.fa.  on  one  of  the  negro  women  and 
her  son,  and  sold  them  on  November  6,  1843,  to  the  defendant 
Neilson,  for  four  hundred  and  ninety-five  dollars,  which  he 
paid.  David  Foreman  brought  an  action  of  trover  for  these 
negroes  against  Neilson,  and  recovered  judgment  for  eight  hun- 
dred and  twelve  dollars  and  fifty  cents.  After  the  judgment 
was  entered,  the  sheriff  levied  executions  that  were  older  than 
that  of  Foreman  on  the  negroes,  including  an  after-bom  child, 
as  Neilson's  properly.  David  Foreman,  the  trustee,  then  filed 
his  bill  against  Neilson  and  the  sheriff  for  an  injunction,  and 
for  the  specific  delivery  of  the  negroes,  which  was  dismissed 
without  prejudice;  and  the  cestui  que  trust  has  filed  this  bill  for 
an  injunction,  and  for  the  specific  delivery  of  the  negroes,  and 
for  an  account  of  their  hire.  To  this  bill  defendant  Neilson 
pleaded:  1.  The  recovery  at  law;  and,  2.  The  dismissal  of  the 
bill  in  equity.  These  pleas  were  overruled,  and  defendant 
answered,  alleging  payment  of  consideration  money  and  deliv- 
ery of  the  slaves,  and  a  want  of  notice  of  the  existence  of  the 
deed  of  trust.  The  court  diamiased  the  plaintiff's  bill,  and  ah* 
appealed. 

PaUenon,  for  the  appellant. 

BdHnger  and  Hvison^  contra. 
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By  Court,  Dunkin,  Chancellor.  The  leading  facts  of  this  case 
are  set  forth  in  the  decree.  The  protection  of  a  purchase  for 
valuable  consideration  stands  on  this:  that  he  has,  bonafide^  ac- 
quired the  legal  title  and  paid  the  purchase  money  before  notice 
of  the  plaintiff's  equity.  If  he  has  acquired  the  legal  title,  but 
has  not  paid  the  purchase  money  before  notice,  his  plea  fails. 
So,  if  he  has  paid  the  purchase  money,  but  has  acquired  no  legal 
title,  and  then  receives  notice  of  the  plaintiff's  equity,  he  can 
not  defeat  that  prior  equity  by  procuring  the  legal  title.  These 
principles  seem  very  well  established  by  the  authorities,  to  one 
or  two  of  which  only  it  is  deemed  necessary  to  advert.  Chief 
Justice  Marshall,  in  Vaitier  v.  Hinde,  7  Pet.  271,  says  *'  the  rules 
respecting  a  purchaser  without  notice  are  framed  for  the  protec* 
iion  of  him  who  purchases  a  legal  estate  and  pays  the  purchase 
money  without  knowledge  of  an  outstanding  equity.  They 
•apply  fully  only  to  the  purchaser  of  the  legal  estate.  Even  the 
purchaser  of  an  equity  is  bound  to  take  notice  of  any  prior 
equity."  And  so  in  Boone  v.  Chiles,  10  Id.  177,  **  it  is  a  general 
principle  in  courts  of  equity  that,  where  both  parties  claim  by 
an  equitable  title,  the  one  who  is  prior  in  time  is  deemed  better 
in  right;"  and  when  the  plaintiff  has  a  prior  equity  this  can  be 
barred  or  avoided  only  by  the  union  of  the  legal  title  with  an 
equity  arising  from  the  payment  of  the  money  and  the  acquisi- 
tion  of  the  legal  title,  without  notice  of  the  plaintiff's  equity. 
In  Saunders  v.  Dehew,  2  Vem.  271,  it  was  ruled  that  *'a  pur- 
chaser shall  not  protect  himself  by  taking  a  conveyance  from  a 
trustee  after  he  had  notice  of  the  trust,  for,  by  taking  a  convey- 
ance after  notice  of  the  trust,  he  himself  becomes  the  trustee,  and 
must  not,  to  get  a  plank  to  save  himself,  be  guilty  of  a  breach 
of  trust."  This  principle  is  fully  recognized  in  Willoughby  v. 
WiUoughby,  reported  from  the  manuscript  notes  of  Lord  Hard- 
wicke  in  1  T.  R.  762. 

Under  the  deed  from  her  father,  Benjamin  Foreman,  the  com* 
plainant  was  the  equitable  owner  of  the  slaves,  the  legal  title 
being  in  her  trustee.  When  they  were  levied  on  and  sold  under 
an  execution  against  her  husband,  in  November,  1843,  the  de- 
fendant, Neilson,  became  the  purchaser.  He  acquired  the  title 
of  the  husband,  and  all  the  rights  which  the  creditors  of  the 
husband  were  authorized  to  dispose  of,  and  no  more.  Whether 
he  paid  five  dollars  or  £ve  hundred,  the  rights  of  the  purchaser 
were  the  same.  But  the  husband  had  no  right  whatever  in  the 
slaves.  Under  the  trust  deed,  anj'  interest  or  right  on  his  part 
was  expressly  excluded.     Something  was  said  in  the  argument 
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about  the  fraudulent  possession  of  the  husband.  But  the  pos- 
session was  in  strict  accordance  with  the  provisions  of  the  deed; 
and  it  is  not  an  instrument  which  the  law  requires  to  be  recorded. 
But  all  these  questions  were  open  for  discussion  in  the  suit  at 
law  instituted  by  the  trustee,  and  were  solved  by  the  jury 
against  the  purchaser  at  sheriff's  sales.  It  seems,  then,  very  clear 
that  although  the  defendant  (the  purchaser)  may  have  paid  his 
money  to  the  sheriff  without  any  knowledge  of  the  plaintiff's 
right,  he  had  no  more  claim  to  the  slaves  than  if  he  had,  igno- 
rantly,  piurehased  the  property  of  any  other  third  person,  which 
had  been  levied  on  and  sold  under  an  execution  against  S.  B. 
Bush. 

But  the  plaintiff's  trustee  brought  an  action  of  trover  against 
the  defendant,  Neilson,  and  obtained  a  verdict  for  eight  hun- 
dred and  twelve  dollars  and  fifty  cents.  On  this  trial  all  the 
interests  of  the  plaintiff  under  the  trust  deed  were,  of  comrse, 
developed.  No  part  of  the  judgment  has  ever  been  realized. 
But  it  has  been  determined  that  the  recovery  in  trover,  without 
satisfaction,  vested  the  legal  title  of  the  trustee  in  the  defend- 
ant Neilson.  But,  as  was  said  on  a  former  hearing  of  this  cause, 
Neilson  can  certainly  be  in  no  better  situation  by  this  mis- 
apprehension of  the  trustee  than  if  he  had,  at  the  time  of  the 
rendition  of  the  verdict,  purchased  from  him  his  legal  title  and 
paid  him  the  money.  Having  then  full  notice  of  the  equitable 
interests  of  the  plaintiff,  he  can  not  be  permitted  to  shelter  him- 
self under  a  legal  title  thus  acquired.  Obtaining  the  legal 
title  with  knowledge  of  the  trust,  he  becomes  himself  the  trus- 
tee. But  the  defendant  has  not  paid  the  verdict  in  trover. 
Neither  the  plaintiff,  nor  her  trustee,  has  ever  received  any 
value  for  the  slaves  wliich  were  taken  from  her  possession;  and 
under  the  pi^oceedings  in  trover  the  defendant  is  entitled  to  no 
more  favorable  consideration  than  if  he  had  received  a  bill  of 
sale  from  the  trustee,  with  full  knowledge  of  the  plaintiff's 
equity,  and  had  given  to  the  trustee  a  bond  for  the  purchase 
money  which  was  yet  unpaid.  In  that  case,  or  in  any  other 
view  which  the  court  has  been  able  to  take,  the  rights  of  the 
plaintiff  would  not  be  divested,  but  she  would  be  entitled  to 
the  aid  of  this  court  either  against  the  trustee,  or  his  vendee, 
for  the  recovery  of  the  property. 

It  is  ordered  and  decreed  that  the  decree  of  the  circuit  court 
be  reformed — that  the  negroes  described  in  the  pleadings  be 
delivered  up  to  the  complainant  to  be  held  subject  to  the  pro- 
visions of  the  deed  of  the  twelfth  of  August,  1835,  and  that  the 
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defendant  Neilson  account  for  the  hire  of  the  negroes  while 
they  were  in  his  possession,  and  that  his  co-defendant,  N.  G. 
W.  Walker,  account  for  the  hire  since  that  time.  It  is  further 
ordered  and  decreed  that  the  defendant,  Dayid  Foreman  (the 
trustee),  be  perpetually  enjoined  from  enforcing  the  judgment 
in  troTer  against  the  defendant  Joseph  Neilson. 

JomrsTON  and  Oaldwbll,  chancellors,  concoxred. 

Decree  reformed. 

Libit  or  Exscution  doks  mot  Attach  to  PROpmrr  "Held  by  Husbahd 
AS  Win's  Trustu:  Jaekian  v.  MeAUleff,  40  Am.  Deo.  020^  snd  note  refer- 
ring to  Other  caaes  in  this  series. 

Caveat  Emptob  is  Rule  iir  ExxonnoN  Sales:  Hendermm  ▼.  Overtoil 
24  Am.  Dec.  492,  note  4d8;  McOhee  ▼.  EllUf  Id.  131,  note;  Murphig  ▼.  JTigp- 
gMoiUm^  27  Id.  305. 


Wilson  et  al.  v.  Bailsb  et  al. 

[8  Stbobhabt'i  Equitt,  968.] 

SBPAaATx  Estate  in  Mabbied  Woman  is  not  Created  bt  These  Wobds 
in  a  bequest:  "  I  give  and  bequeath  to  C.  B.  *  *  *  all  my  property, 
*  *  *  by  her  to  be  freely  enjoyed,  to  every  intent  and  purpose,  as  her 
own  in  every  respect." 

Bill  filed  by  the  children  of  Catharine  Bailer,  claiming  that 
under  the  will  of  Isabella  Curtis  the  said  Catharine  Bailer  took 
a  sole  and  separate  estate  in  certain  negroes.  The  will  was  as 
follows:  **  I  giye  and  bequeath  to  Catharine  Bailer,  daughter  <Tf 
Thomas  Curtis,  all  my  negroes  and  property  which  I  am  pos- 
sessed of  or  may  have,  to  be  by  her  freely  enjoyed,  to  eyeiy 
intent  and  purpose,  as  her  own  in  every  respect."  Catharine 
Bailer  died,  and  her  husband  retained  possession  of  the  slaves, 
claiming  that  his  marital  rights  attached  to  them,  and  further 
pleaded  the  statute  of  limitations,  and  also  claimed  under  the 
will  of  Thomas  Curtis,  dated  1794,  and  which  contained  this 
clause:  "  I  give  and  bequeath  to  Isabella  Curtis,  my  wife,  whom 
I  likewise  constitute,  make,  and  ordain  the  sole  executrix  of 
this  my  last  will  and  testament,  all  my  negroes  and  property 
which  I  am  possessed  of  or  may  have,  by  her  to  be  freely  enjoyed, 
to  every  intent  and  purpose,  as  her  own  in  every  respect  what- 
soever, during  her  life-time,  and  at  her  decease  to  have  the  full 
disposal  of  it,  as  she  shall  think  proper,  to  the  heirs  of  my  body, 
and  in  no  other  wise  whatsoever;  otherwise,  this  will  to  be  void 
Imd  of  no  effect."  The  bill  was  dismissed,  on  the  ground  that 
the  claim  was  barred  by  the  statute  of  limitations.     The  com-. 
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plainants  appealed  to  the  court  of  appeals,  which  decided  that 
the  statute  did  not  bar  the  claim;  but  being  in  doubt  as  to  the 
other  plea,  the  case  was  remitted  to  the  court  of  errors,  to  deter- 
mine the  following  question:  "Whether,  by  the  words  of  the 
will  of  Isabella  Curtis,  a  separate  estate  was  created  in  Catha- 
rine Bailer/' 

Huiscn  and  Bellinger,  for  the  complainants. 

Olover,  for  the  defendants. 

By  Court,  DumaN,  Chancellor.  In  approaching  the  decision 
of  the  question  submitted  to  the  court  of  errors,  it  is  well  to 
bear  in  mind  what  has  been  often  said  by  English  judges,  and 
as  often  repeated  by  our  own,  viz. :  that  a  separate  interest  in  a 
married  woman  is  in  derogation  of  the  husband's  common-law 
right;  that  it  is  the  creature  of  the  court  of  chancery;  and  that 
unless  the  intention  to  exclude  the  husband  is  clearly  expressed, 
or  arises  by  necessary  implication,  the  marital  right  is  main- 
tained. In  this,  all  the  authorities  concur.  In  one  of  our  own 
cases  it  is  thus  stated:  "  By  the  common  law,  the  personal  estate 
of  the  wife,  reduced  to  possession,  becomes  the  absolute  estate 
of  the  husband."  ''  To  create  a  sole  and  separate  estate  in  the 
wife,  free  from  the  control  of  the  husband,  requires  that  there 
should  be  a  clear  and  distinct  expression  of  the  intention  of  the 
grantor  to  create  such  an  estate,  such  a  departure  from  the  rule; 
equivocal  expressions  are  not  sufficient."  And  again:  ''The 
expression  of  such  intent  should  be  plain ,  explicit,  and  un- 
equivocal, else  there  will  be  a  continual  conflict,  from  the  desire 
to  raise  up  implications  of  an  intention  to  give  a  sole  and  sep- 
arate estate  to  the  wife  from  slight  expressions,  leading  to 
unceasing  litigation."  Hence  the  absolute  terms  in  which  the 
property  is  given  to  the  wife,  or  the  aptitude  of  her  enjoyment, 
have  never  been  deemed  sufficient  to  create  a  separate  interest  in 
derogation  of  the  common-law  right.  The  implication  is,  how- 
ever, necessary  when  the  estate  is  declared  to  be  for  the  sole 
and  separate  use  of  the  wife,  although  the  words  ''  independ- 
ently of  her  husband,"  or  ''without  the  control  of  her  hus- 
band," are  not  superadded.  So,  if  the  wife  is  authorized  to 
give  a  receipt,  or  to  do  any  other  act  which,  as  a  feme  covert, 
she  would  not  ordinarily  do.  Here  is  a  necessary  implication 
that  her  separate  existence  was  recognized,  and  that,  in  this 
matter,  she  was  to  act  and  be  treated  as  a  feme  sole.  But,  be- 
yond this,  it  is  vain  to  attempt  to  reconcile  the  conflicting  decis- 
ions.    I^.  is  necessary  to  analyze  the  language  in  every  case,  in 
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order  to  ascertain  wbether  it  was  intended  to  exclude  the  mar- 
ital right.  In  the  will  before  us,  the  terms  "  to  be  freely  enjoyed 
to  every  intent  and  purpose,"  may  very  well  indicate  no  more 
than  the  amplitude  of  the  estate,  and  words  of  a  similar  char- 
acter occur,  not  unfrequently,  vnthout  any  more  definite  pur- 
pose. 

The  other  terms  used,  "  as  her  own  in  every  respect,"  have 
been  repeatedly  the  subject  of  judicial  consideration.  The  cases 
are  collected  by  Mr.  Justice  Story,  sections  1382,  1383,  and  the 
conclusion  at  which  he  arrives  is  that,  although  the  words  "for 
her  own  use  and  at  her  own  disposal,"  create  a  separate  estate, 
as  in  the  case  of  Frichard  v.  Ames,  1  Turn.  &  K.  222,  whore  the 
decision  of  the  court  is  rested  on  the  latter  words  as  giving  a 
jus  disponendi  which  does  not  otherwise  belong  to  a,/eme  covert 
— ^yet,  says  he,  "  on  the  other  hand,  a  gift  or  bequest  to  a  mar- 
ried woman  '  for  her  own  use  and  benefit,'  or  '  to  be  paid  inta 
her  proper  hands,  for  her  own  proper  use  and  benefit,'  have 
been  held  not  to  amount  to  a  sufficient  expression  of  an  inten- 
tion to  exclude  the  marital  rights  of  the  husband,  for  although 
the  money  is  to  be  paid  into  her  own  hands,  or  to  her  own  use, 
yet  there  is  nothing  in  that  inconsistent  with  its  being  subject 
to  his  marital  rights."  In  a  note  he  remarks,  that  this  is  the 
doctrine  expressly  maintained  in  the  authoiities,  and  that,  al- 
though there  are  antecedent  dicta  or  opinions  the  other  way, 
they  seem  to  have  proceeded  on  a  misapprehension  of  the  case 
of  Johnes  v.  Lockhart,  which  has  now  been  correctly  reported  in 
Mr.  Belt's  note  to  3  Bro.  C.  C.  383.  The  case  of  Graham  v.  Ora^ 
ham,  3  Hill  (S.  C),  145,  goes  further  in  sustaining  the  marital 
rights  than  is,  perhaps,  warranted  by  any  previous  decision. 
The  gift  was  to  Rebecca  Cooper,  the  wife  of  George  Cooper, 
*'  to  her,  and  at  her  disposal  at  her  death."  After  a  full  exam- 
ination, the  court  say:  *'"We  are,  therefore,  of  opinion  that  the 
provisions  of  the  will  in  question  do  not  create  a  sole  and  sep- 
arate estate  in  Mrs.  Cooper  (afterwards  Mrs.  Graham),  dispos- 
able by  her,  whilst  a  married  woman,  in  derogation  of  the 
marital  rights."  It  has  been  sometimes  said,  that  some  of  the 
concurring  judges  may  have  thought  the  words  sufiicient  to  create 
a  separate  estate  during  the  existing  coverture  with  Cooper,  but 
that  it  did  not  extend  to  the  second  marriage.  No  such  dis- 
tinction is  intimated  in  the  decision;  and  it  may  be  added  that, 
BO  far  as  able  argument  and  high  authority  may  amount  to  a 
final  adjudication,  it  is  now  settled  that  a  gift  to  the  sole  and 
separate  use  of  a  woman,  married  or  unmarried,  is  good  against 
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an  after-taken  husband.  But  in  the  case  before  us,  there  are 
no  cuch  words  as  in  Oraham  v.  Graham — no  words  vesting  in 
the  married  woman  an  express  right  of  disposition;  and  we  are 
of  opinion,  upon  authority,  that  the  maiital  right  attached — 
and  Buch  is  the  response  of  the  court  of  errors  to  the  question 
submitted. 

But  this  cause  was  heard  in  the  court  of  chancery.  The  will 
of  Thomas  Curtis,  from  which  the  title  of  the  testatrix,  Isabella 
Curtis,  was  derived,  constituted  part  of  the  pleadings  in  the 
cause,  according  to  the  proper  construction  of  which  will,  the 
defendant  also  insisted  on  his  right,  independent  of  the  bequest 
from  Isabella  Curtis.  Thomas  Curtis,  in  1794,  bequeaths  to 
his  widow  his  property,  **  by  her  to  be  freely  enjoyed  to  every  in- 
tent and  purpose,  as  her  own  in  every  respect  whatsoever, 
during  her  life,"  etc.  It  can  hardly  be  contended  that  this  ex- 
hibits an  unequivocal  intention  to  exclude  the  marital  right  of 
any  future  husband  his  widow  might  take,  or  that  he  contem- 
plated such  an  event;  or  that  it  is  anything  more  than  rather  a 
tautologous  expression  of  the  amplitude  of  the  gift.  For  many 
purposes  a  person  is  presumed  to  have  knowledge  of  the  instru- 
ment through  which  he  derives  title.  But  the  identity  of  the 
language  adopted  by  Mrs.  Curtis  in  her  own  will,  with  that 
which  her  husband  had  used  in  the  gift  to  herself,  would  not 
only  add  a  strong  presumption  that  she  was  at  least  familiar  with 
the  instrument,  but  goes  very  far  to  show  that  the  language  was 
used  not  with  reference  to  the  marital  rights,  or  with  any  pur- 
pose of  excluding  them,  but  because  this  form  of  donation  had 
received  the  sanction  and  authority  of  her  own  honored  hus- 
band. 

KicHARDsoN,  O'Neall,  Evans,  Wardlaw,  and  Frost,  JJ.,  and 
Daroan,  chancellor,  concurred. 

The  court  of  appeals  in  equity  then  made  the  following  order: 

Per  Johnston,  Chancellor.  The  court  of  errors  having  re- 
sponded to  the  question  submitted  by  this  court,  that  the  mari- 
tal right  of  John  Bailer  attached  on  the  property  bequeathed 
by  Isabella  Curtis;  it  is  ordered  and  decreed  that  the  appeal  be 
dismissed. 

Appeal  dismissed. 

Words  CRBATixa  Skparatb  Estate  in  Wifk:  See  SmUh  v.  WtUs^  39 
Am.  Dec.  772,  and  Dote  thereto,  where  the  subject  is  diBCOBsed  at  lengthi 
Beaufort,  Adm'r,  v.  CoUwr,  44  Id.  321,  and  note  324. 
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Pboprixtobs  ov  Staob-coaches  Cakbtino  Passxnokbs  with  thxib  Bao* 
OAOB  are  rosponsible  in  all  respects  as  common  carrien  so  far  at  regudi 
the  baggage. 

Baooaoe  Includes  Such  Articles  ov  Kecessitt  ob  Pkbsonal  Gonvev- 
lENCE  as  are  usually  carried  by  passengers  for  their  personal  use;  it  does 
not  include  medicines,  handcuffs,  a  watch,  eto.,  nor  money,  except  joal 
snfficient  to  pay  traveling  expenses. 

Oabe.     The  opinion  states  the  case. 

M.  Brown,  for  the  plaintiff  in  error. 

A,  MiUer,  for  the  defendant  in  error. 

By  Court,  MoEdtnet,  J.  This  is  an  action  on  the  case,  brought 
by  the  defendant  in  error  against  the  plaintiff  in  error,  as  the 
proprietor  of  a  stage-coach,  to  recover  damages  for  the  loss  of 
a  trunk  and  its  contents,  the  property  of  the  former,  who  was  a 
passenger  in  said  coach,  alleged  to  have  been  lost  or  stolen 
therefrom  during  the  passage  from  Bolivar  to  Nashville,  for 
which  distance  the  defendant  in  error,  who  was  on  a  journey, 
had  taken  a  seat  in  said  coach. 

It  appears  from  the  proof  in  the  record,  that  said  trunk,  when 
delivered  to  the  driver  at  Bolivar,  contained,  in  addition  to 
wearing  apparel,  one  hundred  and  nineteen  dollars  in  silver;  a 
ten-dollar  bank  note;  twenty-five  or  thirty-five  dollars  in  gold 
coin;  a  silver  watch,  worth  about  thirty-five  dollars;  also,  med« 
icines,  handcuffs,  locks,  etc.,  worth  about  twenty  dollars. 
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The  circuit  judge  instructed  the  jury  in  substance,  that  on 
proof  by  the  plaintiff  of  the  payment  of  his  passage  money,  the 
delivery  of  his  trunk  to  the  defendant  or  his  agent,  the  stage- 
driver,  and  the  loss  of  the  trunk,  he  would  be  entitled  to  recover 
only  the  value  of  the  trunk  and  the  usual  wearing  apparel  of  the 
passenger.  To  enable  him  to  recover  the  value  of  the  money, 
watch y  and  other  articles  mentioned  in  the  proof,  it  must  be 
proved  by  the  plaintiff  that  he  notified  the  defendant  or  his 
agent  of  the  fact  that  the  trunk  contained  the  money,  watch, 
etc.  If  the  proof  showed  that  the  defendant's  agent  was  in- 
formed that  the  trunk  contained  money,  the  plaintiff  would  be 
entitled  to  recover  the  amount  contained  in  the  trunk,  although 
the  agent  was  not  notified  of  the  amount.  The  defendant  had 
a  right  to  require  the  plaintiff  to  state  the  amount  of  money; 
but  if  he  did  not  require  the  amount  to  be  stated,  on  being  in- 
formed of  the  contents,  he  would  still  be  liable  for  the  amount 
proved  to  be  lost.  Verdict  and  judgment  were  rendered  in 
favor  of  the  plaintiff  for  one  hundred  and  seventy-seven  dollars 
and  thirty-seven  cents,  and  the  defendant  appealed  in  error  to 
this  court. 

We  think  the  foregoing  charge  is  erroneous,  both  in  respect 
to  the  ground  of  the  defendant's  liability  for  the  money,  and 
the  extent  of  the  plaintiff's  right  of  recovery.  The  liability  of 
the  defendant  for  the  money,  watch,  and  other  articles  alleged 
to  have  been  contained  in  the  truDk,  did  not  depend  upon  the 
fact  of  notice;  and  whether  or  not  such  notice  were  given  to 
him,  or  his  agent,  was  altogether  immaterial.  It  is  now  well 
settled,  that  the  proprietors  of  stage-coaches,  carrying  passen- 
gers with  their  baggage,  are  responsible  in  all  respects  as  com- 
mon carriers,  so  far  as  regards  the  baggage;  though  it  is  other- 
wise as  to  the  persons  of  passengers.  "But  by  baggage  we 
are  to  understand  such  articles  of  necessity,  or  personal  con- 
venience, as  are  usually  carried  by  passengers  for  their  personal 
use;  and  not  merchandise  or  other  valuables,  although  carried 
in  the  trunks  of  passengers,  which  are  not  designed  for  any 
such  use,  but  for  other  purposes,  such  as  sale  or  the  like." 
Such  is  the  rule  as  laid  down  by  Story:  Story  on  Bail.,  sec.  499. 

In  the  case  of  Hawkins  v.  Hoffman,  6  Hill  (N.  Y.),  586  [41 
Am.  Dec.  767],  it  is  said:  "A  contract  to  carry  the  ordinary  bag- 
gage of  the  passenger,  is  implied  from  the  usual  course  of  the 
business,  and  the  price  paid  for  fare  is  considered  as  including 
a  compensation  for  carrying  the  freight.  But  this  implied  un- 
dertaking has  never  been  extended  beyond  ordinary  baggage,  or 
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Buch  things  as  a  traveler  usually  carries  with  him  for  his  per* 
sonal  convenience  in  the  journey,"  and  in  this  case  it  is  doubted 
whether  an  amount  of  money,  sufiicient  to  pay  traveling  ex* 
penses,  might  be  included;  and  this  upon  the  ground,  that 
money  for  such  purpose  is  usually  carried  about  the  person,  and 
not  in  trunks;  and  the  general  proposition  is  laid  down,  that  the 
term  ''baggage"  does  not  include  merchandise  or  money  in  a 
trunk,  nor  such  articles  as  are  usually  carried  about  the  person. 
But  in  the  case  of  Orange  County  Bank  v.  Brawn  ei  al.f9  Wend. 
85  [24  Am.  Dec.  129],  Nelson,  J.,  in  delivering  the  judgment  of 
the  court,  says:  ''It  may  be  difficult  to  define  with  technical 
precision  what  may  legitimately  be  included  in  the  term  ''bag- 
gage," as  used  in  connection  with  traveling  in  public  convey- 
ances; but  it  may  be  safely  asserted,  that  money,  except  when  it 
may  be  carried  for  the  expenses  of  traveling,  is  not  thus  in- 
cluded." This  we  think  is  the  correct  rule :  it  would  of  ten  be 
alike  unsafe  and  impracticable,  especially  upon  a  long  journey, 
to  carry  about  the  person  an  amount  of  money  sufficient  even  to 
defray  traveling  expenses.  And  to  this  extent  we  think  the 
plaintiff  in  error,  in  the  present  case,  is  responsible,  but  for  no 
greater  amount.  The  watch  alleged  to  have  been  in  the  trunk, 
clearly  does  not  fall  within  the  meaning  of  the  term  "  baggage;'* 
and  much  less  the  handcuffs,  locks,  etc. ;  these  certainly  do  not 
usually  constitute  part  of  a  gentleman's  wardrobe,  nor  is  it  per- 
ceived how  they  are  necessary  to  his  personal  comfort  on  a  jour- 
ney in  a  stage-coach. 

It  is  obviously  impracticable  to  prescribe  any  uniform  or  very 
definite  rule  in  respect  to  what  shall  be  deemed  baggage.  This 
must  be  left  to  the  jury  to  determine  in  each  particular  case; 
from  the  habits,  rank,  and  condition  of  the  party;  the  extent 
and  reasonable  expenses  of  the  journey,  together  with  all  the 
other  circumstances  relevant  to  the  inquiry. 

As  respects  the  objection  that  the  proof  in  the  record  before 
us  is  insufficient  to  establish  the  loss  or  non-delivery  of  the 
trunk,  we  decline  the  expression  of  any  opinion,  inasmuch  as, 
upon  other  grounds,  the  case  must  be  remanded  for  a  new  trial. 

Let  the  judgment  be  reversed. 

Profrietors  of  Stage  Liable  as  Common  Carriers  fob  Baociaobi  Sm 
Cole  V.  OoodwiUj  32  Am.  Bee.  470;  HolUster  v.  Nowlen,  Id.  455,  and  notec 
thereto.     See  also  note  to  ClutvaXlier  v.  Straham,  47  Am.  Dec.  650,  651. 

The  fringifal  case  is  cited  in  Johnson  v.  Stone,  11  Humph.  420,  to  tbt 
point  that  baggage  indudea  articles  of  necessity  and  personal  convanienoe^ 
and  includes  money  to  that  extent  which  may  be  convenient  to  meet  traval- 
ing  expenses. 
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Hepburn  v.  Kebr  et  al. 

[9  HUMPHBXTB,  796.] 

Lands  in  State  Levied  upon  and  Sold  by  Vibtus  of  Final  Pbocess 
issaed  upon  a  judgment  of  the  federal  court  are,  since  the  act  of  con- 
grees  of  1828,  c.  G8,  eeo.  3,  subject  to  redemption  in  tKe  same  manner 
as  if  sold  under  final  process  of  the  state  courts. 

Absignmsnt  for  Benefit  of  Creditobs  bt  Judgment  Debtob,  aftee  a 
Sale  of  his  Land  nnder  execution,  passes  his  equity  of  redemptioii, 
and  the  assignee  is  entitled  to  redeem. 

Equttt.     The  facts  appear  in  the  opinion. 

Toilen,  for  the  complainant. 

Bullock,  for  the  defendants. 

By  Court,  McKinnet,  J.  This  bill  was  brought  to  enforce 
the  redemption  of  a  tract  of  land  lying  in  Hardin  county, 
which  was  sold  by  the  marshal  on  the  twenty-first  day  of  June, 
184t5,  as  the  property  of  Robert  G.  Allison,  by  virtue  of  an 
execution  issued  upon  a  judgment  of  the  federal  court  for  the 
district  of  west  Tennessee,  and  was  purchased  at  said  sale,  by 
the  defendant  Eerr,  for  the  sum  of  forty  dollars,  who  after- 
wards, viz.,  on  the  twenty-sixth  day  of  October,  1846,  sold  and 
conveyed  the  same  to  the  defendant  Davidson. 

It  appears,  that  after  said  sale,  viz.,  on  the  fourteenth  day  of 
October,  1845,  said  Allison,  who  was  indebted  in  a  large  amount 
to  various  merchants  of  the  city  of  Baltimore,  executed  a  deed 
of  trust,  by  which  he  conveyed  to  the  complainant,  as  trustee 
for  the  benefit  of  said  creditors,  among  other  things,  "  all  his 
right,  title,  and  interest,"  in  and  to  the  tract  of  land  sold  aa 
aforesaid,  containing  about  five  hundred  acres. 

The  bill  alleges,  that  on  the  ninth  day  of  October,  1846,  the 
complainant,  through  his  agent  and  attorney,  applied  to  the 
defendant  Kerr,  to  redeem  said  tract  of  land,  and  tendered  to 
him  the  amount  of  the  redemption  money;  but  that  although 
informed  of  said  deed  of  trust  executed  to  the  complainant,  he 
refused  to  receive  the  money,  or  to  suffer  a  redemption  thereof; 
and  afterwards  fraudulently  conveyed  the  same  to  defendant 
Davidson.  The  redemption  money  was  deposited  with  the  clerk 
of  the  federal  court  for  the  district  of  west  Tennessee.  The 
defendants  are  non-residents,  and  the  bill  has  been  taken  aa 
confessed  against  them,  and  the  cause  regularly  brought  to 
hearing  ex  parte.  The  chancellor  decreed  for  the  complainant; 
and  to  reverse  this  decree,  the  defendants  have  prosecuted  a 
writ  of  error  to  this  court. 
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Two  questions  are  presented  for  our  detenmnation;  first, 
whether,  since  and  by  virtue  of  the  process  act  of  congress  of 
1828,  c.  68,  sec.  3,  Laws  of  U.  S.,  vol.  4,  p.  279,  lands  in 
this  state,  levied  upon  and  sold  by  virtue  of  final  process  issued 
upon  a  judgment  of  the  federal  court,  are  subject  to  redemption 
under  the  act  of  1820,  c.  11.  And,  second,  if  so,  whether  the 
complainant  stands  in  such  a  relation  as  to  be  entiUed  to  redeem 
the  land  in  question. 

1.  The  third  section  of  the  act  of  congress  of  1828,  c.  68, 
provides,  that  ''writs  of  execution  and  other  final  process 
issued  on  judgments  and  decrees,  rendered  in  any  of  ihe  courts 
of  the  United  States,  and  the  proceedings  thereupon,  shall  be 
the  same,  except  their  style,  in  each  state,  respectively  as  are 
now  used  in  the  courts  of  such  state,"  etc. 

It  was  held  by  this  court,  in  the  case  of  Polk  and  Wife  v. 
Douglass  and  Cameron,  6  Yerg.  209,  that  lands  sold  upon  final 
process  from  the  federal  court,  prior  to  the  passage  of  the  act 
of  congress  of  1828,  were  not  subject  to  redemption  under  the 
laws  of  this  state.  And  that  decision  was  unquestionably  cor- 
rect in  principle;  because  the  act  of  congress  of  1792,  which  is 
similar  in  its  provisions  to  the  act  of  1828,  adopted  only  such  state 
laws,  regulating  the  form  and  effect  of  process  upon  judgments 
in  their  courts  as  were  in  existence  in  1789;  and  did  not  adopt 
or  recognize  the  authority  of  any  law  or  regulation  of  this  char- 
acter which  might  be  afterwards  passed  by  the  states;  nor  did 
it  apply  to  states  subsequentiy  admitted  into  the  Union:  TFay- 
man  v.  Southard ,  10  Wheat.  1;  6  Cond.  Eep.  1;  BronsonY.  Kin^ 
tie,  1  How.  811,  824.  It  is  obvious,  therefore,  that  the  process 
acts  of  1789  and  1792,  could  have  no  application  to  this  state, 
or  to  other  states  admitted  into  the  Union  after  their  passi^; 
and  this,  perhaps,  was  the  reason  of  the  passage  of  the  act  of 
1828.  Under  the  latter  act,  we  think,  the  question  as  to  the 
right  of  redemption  admits  of  no  doubt.  It  is  certainly  true 
that  the  laws  of  a  state  regulating  the  process  of  its  courts,  its 
mode  of  execution,  and  its  effect,  furnish  no  rule  for  the  courts 
of  the  United  States,  unless  adopted  by  the  latter.  To  congress 
belongs  the  exclusive  and  absolute  power  of  prescribing  the 
form  and  effect  of,  and  mode  of  proceediDg  on,  executions  issued 
upon  judgments  rendered  in  the  courts  of  the  United  States,  If 
this  were  not  so,  the  judicial  power  of  the  federal  government 
would  be  altogether  inadequate  to  the  important  purposes  for 
which  it  was  designed.  But  instead  of  forming  a  uniform  sys- 
tem regulating  the  process  of  the  federal  courts,  varying  from 
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Ihat  of  the  state  courts,  congress  has  deemed  it  the  wiser  policy 
to  conform  the  process  and  modes  of  proceeding  on  executions 
upon  judgments  rendered  in  the  United  States  courts,  to  those 
of  the  several  states.  This  policy  was  adopted,  no  doubt,  in 
view  of  the  various  forms  of  process  and  different  modes  of  pro- 
ceeding to  carry  into  effect  their  judgment  which  existed  in  the 
several  states.  In  some,  the  sale  of  real  property,  upon  execu- 
tion, was  absolute  and  unconditional;  in  others,  subject  to 
redemption  within  a  limited  period;  and  again,  in  others,  it 
could  not  be  sold  at  all,  but  was  only  liable  to  be  extended 
upon  an  elegit.  Other  differences,  in  this  respect,  both  in 
regard  to  real  and  personal  property,  existed  in  different  states, 
which,  for  the  present  purpose,  need  not  be  further  noticed. 
It  must  have  been  foreseen,  therefore,  by  congress,  that  the 
probable  tendency  of  a  uniform  regulation,  giving  to  the  final 
process  of  the  federal  courts  a  form  and  effect  variant  from 
that  of  the  state  courts,  would  produce,  perhaps,  not  infrequent 
collisions  and  conflicts  between  the  federal  and  state  tribunals; 
which  has  happily  been  avoided  by  the  passage,  from  time  to 
time^  of  the  process  acts  above  referred  to. 

The  act  of  1828,  in  the  language  of  the  supreme  court  of  the 
United  States  in  the  case  of  Boss  et  al.  v.  Duval  ei  aZ.,  13  Pet. 
46,  53,  '*  adopts,  in  specific  terms,  the  execution  laws  of  the 
states."  And  in  the  case  of  Broruson  v.  Kimie  et  oZ.,  1  How. 
325,  Mr.  Justice  McLean  says,  *'  the  settled  policy  of  the  fed- 
eral government  is,  to  adopt  the  state  laws  regulating  final  pro- 
cess. And  so  far  as  the  acts  of  congress  have  operated,  state 
^^ws  have  governed  executions  in  the  federal  courts."  And, 
again,  in  the  case  of  the  Bank  of  the  United  Siatea  v.  HcUsiead, 
10  Wheat.  51;  S.  0.,  6  Gond.  Eep.  22,  26;  the  court  say,  that 
the  process  acts  of  congress  adopt  **  the  effect  as  well  as  the 
form  of  the  state  process." 

From  these  authorities,  and,  indeed,  from  the  plain  language 
of  the  act  of  congress,  it  is  too  clear  to  admit  of  doubt,  that 
lands  in  this  state,  sold  by  virtue  of  process  from  the  federal 
court,  are  subject  to  redemption,  under  the  act  of  1820,  chapter 
11,  in  precisely  the  same  manner  as  if  sold  under  final  process 
of  our  courts.  Again,  the  right  to  redeem  land,  sold  under 
process  of  the  federal  courts,  might  perhaps  be  maintained 
upon  the  ground  that  the  redemption  law  of  1820,  preseribes  a 
rule  of  property;  and,  therefore,  by  the  thirty-fourth  section  of 
the  judiciaiy  act  of  1789,  furnishes  the  rule  of  decision.  But 
it  is  not  neoessaiy  to  place  the  determination  of  the  present  ease 
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upon  this  ground,  as  the  right  is  clear  beyond  all  question,  upon 
the  former  ground. 

2.  It  is  not  contended,  and  can  not  be,  that  the  deed  of  trust 
was  not  operative  to  vest  in  the  complainant  all  the  equitable 
interest  or  estate  in  the  tract  of  land  in  question,  remaining  in 
Allison  after  the  excution  sale.  And  if  such  transfer  may  be 
made,  as  most  certainly  it  may,  it  necessarily  follows,  that  the 
assignee  is  vested  with  all  the  rights  and  equities  of  the  defend- 
ant in  the  execution  whose  land  was  sold. 

This,  however,  is  not  now  to  be  regarded  as  an  open  question; 
it  was  in  effect,  decided  by  this  court  in  the  case  of  Jones  v. 
The  Planters*  Bank,  5  Humph.  619  [42  Am.  Dec.  471];  and  still 
more  recently  and  still  more  directly,  in  the  case  of  Kennedy 
V.  Howard,  6  Id.  64.  In  the  latter  case  it  was  held,  that  an 
assignment  by  title  bond,  after  execution  sale,  vested  the  as- 
signee with  the  equitable  estate  of  the  defendant  in  the  execu- 
tion, and  clothed  him  with  all  the  equities  of  the  assignor » 
and  entitied  him  to  redeem  from  one  holding  the  legal  title 
in  trust  for  the  assignor,  although  the  assignee  had  given  no 
pecuniary  consideration  for  the  assignment.  That  case  asserts 
a  broader  principle  than  is  necessary  to  the  determination  of  the 
one  under  consideration.  We  are  of  opinion,  therefore,  that 
there  is  no  error  in  the  decree  of  the  chancellor,  and  direct  that 
it  be  affirmed. 

The  principal  oasb  is  cited  to  the  point  that  the  equity  of  redemptioii 
of  a  judgment  debtor  or  mortgagor  ia  aaaignable,  in  Hvffiaker  v.  BomMOi,  4 
Sneed,  98;  Qrwou  ▼.  McFarlame,  2  Coldw.  169;  Btarh  v.  Ck&fUhem,  2  Tenn. 
Gh.  303;  WtaMy  v.  CocknU,  Id.  319. 


Manning  v.  Wells* 

[9  HUUFHBETB,  746.] 

InrKSEPEB  IS  Liable  fob  Loss  of  Goods  of  a  boarder  only  where  he  hii 
been  guilty  of  culpable  negligence. 

Jvbtioe's  Warrant  must  Give  Some  General  Statement  of  the  Caum 
OF  Action;  and  if  the  warrant  summons  the  defendant  to  answer  on 
promises,  and  the  evidence  shows  a  liability  in  tort,  it  is  inapplicable. 

The  opinion  sufficiently  states  the  case. 

Wickersham  and  Smith,  for  the  plaintiff  in  error. 

Delafield  and  Massey,  for  the  defendant  in  error. 

By  Court,  Green,  J.     The  warrant  in  this  case  is  issued  against 
Hanning,  to  answer  Wells  in  a  plea  of  trespass  on  the  ease  on 
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promises.  On  the  trial  in  the  circuit  court  the  plaintiff  proved 
that  he  was  boarding  at  the  house  of  the  defendant  (who  kept  a 
public  inn  in  Memphis),  at  twelve  dollars  and  fifty  cents  per 
month,  and  lodged  in  a  room  that  had  no  lock  to  the  door,  and 
that  during  the  night,  while  he  slept,  his  coat,  worth  twelve 
dollars  and  fiffy  cents,  was  stolen  from  the  room.  It  appeared 
in  evidence  that  the  room  in  which  the  plaintiff  slept  was  fur* 
nished  for  several  persons  to  lodge,  and  that  it  was  kept  by  the 
defendant  for  the  accommodation  of  travelers  generally;  and 
that  the  defendant  had  offered  the  plaintiff  another  room  that 
had  a  lock  to  the  door,  but  that  plaintiff  objected  to  it,  because 
some  plastering  had  &llen  down,  and  returned  to  the  room  from 
which  the  coat  was  taken. 

The  court  charged  the  jury  that  the  defendant  was  liable  for 
the  coat,  if  lost  or  stolen  from  his  house,  unless  it  happened  by 
the  act  of  God,  or  public  enemies;  but  if  the  plaintiff  had  exclu- 
sive use  and  possession  of  the  room,  then  the  defendant  would 
not  be  liable.  The  jury  found  for  the  plaintiff  the  value  of  the 
coat,  and  the  defendant  appealed  to  this  court. 

The  question  now  is.  Did  his  honor  err  in  the  instructions  to 
the  jury?  And  we  think  he  did.  The  doctrine  stated  by  his 
honor  is  certainly  the  true  one,  as  applicable  to  the  goods  of  a 
guest  in  an  inn.  But  a  guest  is  a  traveler  or  wayfarer,  who 
oomes  to  an  inn  and  is  accepted:  Story  on  Bail.,  sec.  477.  A 
neighbor  or  friend  who  comes  to  an  inn  on  the  invitation  of 
the  innkeeper,  is  not  deemed  a  guest:  Bac.  Abr.,  Inn  and  Inn- 
keeper, 6;  Com.  Dig. ,  Action  on  Case  for  Negligence,  B.  2.  Nor 
is  a  person  a  guest,  in  the  sense  of  the  law,  who  comes  upon  a 
qpecial  contract  to  board  and  sojourn  at  an  inn;  he  is  deemed  a 
boarder.  And  if  he  is  robbed,  ihe  host  is  not  answerable  for  it: 
6  Bac.  Abr.,  Inn  and  Innkeepers,  5. 

These  principles  are  settled  by  the  authorities,  and  founded 
in  sound  reason.  A  passenger  or  wayfaring  man  may  be  an  en- 
tire stranger.  He  must  put  up  and  lodge  at  the  inn  to  which 
his  day's  journey  may  bring  him.  It  is,  therefore,  important 
that  he  should  bo  protected  by  the  most  stringent  rules  of  law 
enforcing  the  liability  of  the  innkeeper.  In  such  case,  there- 
fore, the  law  makes  the  innkeeper  an  insurer  of  the  goods  of  his 
guest,  except  as  to  losses  occasioned  by  the  act  of  Ood,  or  pub* 
lie  enemies.  But  as  a  boarder  does  not  need  such  protection, 
the  law  does  not  afford  it.  It  is  sufficient  to  give  him  a  remedy 
when  he  shall  prove  the  innkeeper  has  been  guilty  of.  culpable 
negligence. 

Am.  Dxo.  Voih  U— M 
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In  this  warrant  the  defendant  is  required  to  answer  on  prom- 
ises. But  on  the  evidence  the  plaintiff  seeks  to  make  him  liable 
for  a  tort.  Although  we  do  not  hold  justices  of  the  peace  to 
that  technical  strictness,  which  is  required  in  proceedings  in 
couiis  of  record »  yet,  we  have  always  held  that  they  must  give 
some  general  statement  of  the  cause  of  action.  Here  the  cause  of 
action  stated  is  repugnant  to  that  proved.  The  evidence  was^ 
therefore,  inapplicable  to  the  action.  . 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


LxABiLirr  OF  Inkkxkp£a  fob  Lobs  ob  Injtkt  to  Pbopbbtt  of  Guest:  See 
HiU  y.  Owen,  35  Am.  Dec.  124,  and  note  125, 126;  Diekeraon  v.  Bogen,  40  Id. 
642.  The  principal  case  is  cited  in  WaUaee  v.  Canaday,  4  Sneed,  367,  to  the 
point  that  an  innkeeper  is  an  insurer  of  the  property  committed  to  his  care 
by  a  guest  against  everything  but  the  act  of  God  or  the  public  enemy,  or  the 
neglect  or  fraud  of  the  owner  of  the  property. 

Thx  pbincipal  gasb  is  dTBD  in  OdeU  v.  Koppee,  5  Heiak.  90,  to  the  point 
that  a  justice's  warrant  must  contain  some  sufficient  statement  to  indicate  to 
the  defendant  the  charge  he  is  to  answer. 


Dudley  v.  Bosworth. 

[10  HUICPHBSTB,  9.] 

Whin  Onb  Maxes  Pttkchasb  of  Lakd  in  Nahb  of  Akothbb,  and  paya 
the  consideration  money,  a  resulting  trust  immediately  arises  by  virtue  of 
the  transaction,  and  the  nominal  purchaser  will  be  a  trustee  for  the  person 
paying  the  purchase  money;  this  presumption  of  a  resulting  trust  may 
be  rebutted  by  circumstances,  but  the  burden  of  proof  rests  upon  the 
nominal  purchaser. 

Wbxbb  Pebson  Makino  Pdbchasb  of  Land  in  Nahb  of  Another,  and 
paying  the  consideration  money  himself,  is  under  a  natural  or  moral 
obligation  to  provide  for  the  person  in  whose  name  the  conveyance  is 
taken,  no  presumption  of  a  resulting  trust  arises,  but  the  transaction 
will  be  regarded  prima  fade  as  an  advancement  for  the  benefit  of  the 
nominal  purchaser. 

Bbsultino  ^ust  will  not  bb  Eaibbd  or  Enfobobd  in  aontFavention  of 
public  policy,  or  the  provisions  of  a  statute,  as  in  the  case  of  a  ooav^- 
ance  in  the  name  of  another,  made  to  hinder,  delay,  or  defraud  the  cred- 
itors of  the  purchaser. 

Whether  Conveyance  Taken  in  Kamb  of  Another  than  thb  Pebsoh 
Paying  the  Consideration  is  an  advancement  to  such  other,  or  a  re* 
suiting  trust  is  created,  depends  upon  the  character  of  the  transaotMo 
at  its  inception. 

DbATH  of  NOIONAL  PUROHABKR  AND  DESCENT  of  tho  flMTe  Biksd  titUdoi* 

not  destroy  or  impair  a  resulting  trust. 
Equity.    The  opinion  states  the  case. 
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S.  A,  Boyd,  for  the  complainant. 
Swan  and  Sneed,  for  the  defendants. 

By  Court,  MoEinnet,  J.  This  bill  is  brought  to  enforce  a 
resulting  trust.  It  charges,  in  substance,  that  prior  to  the  nine- 
teenth day  of  June,  1824,  the  complainant  purchased  a  lot  of 
ground  in  the  town  of  Enoxville,  containing  one  fourth  of  an 
acre,  from  Gideon  Morgan,  for  which  he  paid  him  one  hundred 
dollars,  the  price  agreed  upon  between  them;  that  at  the  time 
of  the  purchase  he  was  intemperate  and  improvident  in  his  hab- 
its, and  as  his  object  was  to  secure  a  home  for  himself  and  fam- 
ily, his  friends  advised  that  Morgan  should  be  procured  to  make 
the  conveyance  for  said  lot  to  William  P.  Dudley,  his  son,  then 
an  infant  of  tender  years.  That  the  object  in  making  tiie  con- 
veyance to  William  was  to  secure  the  property  in  trust  for  the 
complainant's  benefit,  so  as  to  guard  against  an  unadvised  or 
impro})er  disposition  thereof  in  some  moment  of  intoxication. 
That  complainant  and  his  family  continued  to  occupy  said  prop- 
erty for  many  years,  and  that  he  has  always  retained  and  still 
retains  possession  thereof,  and  has  made  valuable  improvements, 
thereon,  worth  in  all  from  seven  to  eight  hundred  dollars.  The 
bill  further  alleges  that  said  William  attained  his  majority  in 
1836,  and  died  in  1838,  and  that  during  his  life  he  never  pre- 
tended to  have  any  claim  to  said  lot,  but  considered  and  treated 
it  as  the  property  of  complainant.  But  that  since  his  death 
some  of  the  sons-in-law  of  complainant  are  setting  up  claim  to 
the  property  as  heirs  at  law  of  said  William,  who  died  intestate 
and  without  issue. 

The  answer  of  the  defendants  does  not  controvert  the  pur- 
chase and  payment  of  the  consideration  money  of  said  lot  by 
the  complainant,  but  alleges  that  he  never  asserted  any  claim 
thereto  in  the  life-time  of  William  P.  Dudley;  and  that  the  latter 
always  acted  as  the  owner,  paying  the  taxes,  and  making  im- 
provements thereon,  and  asserting  his  right  to  the  same.  The 
conveyance  from  Morgan  is  set  forth  in  the  record;  it  bears  date 
the  nineteenth  day  of  June,  1824,  and  recites  the  payment  of 
the  purchase  money,  but  does  not  show  by  whom  paid.  Morgan, 
the  vendor,  proves  that  at  the  solicitation  of  the  complainant 
and  William  G.  Blount  he  consented  to  sell,  and  did  sell,  to 
complainant  the  lot  in  qmestion  for  one  hundred  dollars,  which 
was  paid  to  him  by  the  complainant  in  a  note  for  that  amount, 
which  he  held  on  some  person  in  middle  Tennessee.  That 
£Ioant  seemed  anxious  to  secure  the  complainant  a  home  for 
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life,  and  said  that  if  he  did  not  moke  some  such  disposition  of 
the  note  it  would  be  squandered  and  be  of  no  benefit  to  himself 
or  family;  that  the  deed  was  made  to  William  P.  Dudley,  infant 
8i>n  of  the  complainant,  as  the  best  mode,  as  witness  and  others 
thought,  of  securing  to  the  complainant  a  home  for  life.  Other 
proof  in  the  cause  shows  that  the  complainant  possessed  and 
occupied  the  property  as  stated  in  the  bill.  J.  H.  Crozier,  for 
the  defendants,  proves  that  on  the  day  William  P.  Dudley  died 
he  was  called  in  to  see  him  by  the  complainant  and  was  in- 
formed by  the  complainant  and  his  wife,  that  William  defdred 
witness  to  write  his  will,  and  that  he  wished  to  devise  the  lot  in 
question  to  his  mother  for  life;  remainder  to  his  sister  Pati^. 
William  expressed  this  wish,  also,  but  died  before  any  will  was 
written.  The  chancellor  decreed  for  the  complainant,  and  we 
think  there  is  no  error  in  the  decree. 

The  doctrine  is  well  established,  that  when  one  makes  a 
purchase  of  land  in  the  name  of  another,  and  pays  the  con- 
sideration money,  the  parties  being  strangers  to  each  other,  a 
resulting  trust  immediately  arises  by  virtue  of  the  transaction, 
and  the  nominal  purchaser  will  be  a  trustee  for  the  person  pay- 
ing the  purchase  money.  This  inile  has  its  origin  in  the  natural 
presumption,  in  the  absence  of  all  rebutting  circumstances,  that 
he  who  supplies  the  money  means  the  purchase  to  be  for  his  own 
benefit,  rather  than  that  of  another;  and  that  the  conveyance  in 
the  name  of  the  latter  is  a  matter  of  convenience  and  arrange- 
ment between  the  parties  for  other  collateral  purposes:  2  Story's 
Eq.  Jur.,  sec.  1201.  This  presumption  may  be  rebutted,  how- 
ever, by  circumstances,  but  the  burden  of  proof  rests  upon  the 
nominal  purchaser  to  show  that  the  party  from  whom  the  con- 
sideration moved  did  not  mean  the  purchase  to  be  a  trust  for 
himself,  but  a  gift  to  the  stranger:  Hill  on  Trustees,  96,  97. 
And  trusts  of  this  character  being  unaffected  by  the  statute  of 
frauds,  parol  evidence  is  admissible,  either  to  establish  or  to 
rebut  the  presumption  of  a  trust. 

This  rule,  however,  is  not  of  universal  application;  it  has  its 
exceptions,  one  of  which  is,  where  the  party  making  the  pur- 
chase and  paying  the  consideration  money  is  under  a  natural  or 
moral  obligation  to  provide  for  the  person  in  whose  name  the 
conveyance  is  taken,  no  presumption  of  a  resulting  trust  arises; 
on  the  contrary,  the  transaction  will  be  regarded  prima  facie  as 
an  advancement  for  the  benefit  of  the  nominal  purchaser. 
Therefore,  if  a  parent  purchase  in  the  name  of  a  son,  the  pur- 
chase will  be  regarded  as  intended  as  an  advancement  for  the 
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son,  and  not  a  trust  for  the  parent,  unless  it  can  be  clearly 
shown  to  have  been  the  intention  that  the  child  should  not  take 
beneficially,  but  as  trustee:  2  Story's  Eq.  Jur.,  sec.  1202. 

Applying  these  principles  to  the  case  under  consideration,  it 
is  very  clear,  that  the  conveyance  made  in  the  name  of  William 
P.  Dudley,  for  the  lot  in  controversy,  was  not  meant  as  an  ad- 
vancement to  him,  but  a  trust  for  the  complainant.  The  pre- 
sumption of  an  advancement  is  clearly  and  fully  repelled  by  the 
contemporaneous  acts  and  declarations  of  the  purchaser:  Hill 
on  Trustees,  103, 105;  by  the  avowed  and  incontrovertible  ob- 
ject and  purpose  of  the  conveyance  in  the  name  of  the  son,  by 
the  utter  inability  of  the  complainant  to  make  any  provision  for 
his  other  children,  and  the  continued  claim  and  occupation  of 
the  premises  by  the  complainant. 

It  is  certainly  true,  that  a  resulting  trust  will  not  be  raised  or 
enforced,  in  contravention  of  public  policy,  or  the  provisions  of 
a  statute,  as  in  the  case  of  a  conveyance  in  the  name  of  another, 
made  to  hinder,  delay,  or  defraud  the  creditors  of  the  pur- 
chaser. But,  in  the  record  before  us,  there  is  no  evidence  that 
the  deed  was  made  with  any  such  intention,  or  for  any  such  pur- 
pose. It  is  also  true,  that  an  implied  or  resulting  trust  may  be 
rebutted,  as  well  to  part  of  the  land,  as  to  part  of  the  interest 
in  the  land  purchased  in  the  name  of  another.  Thus,  where  A.' 
took  a  mortgage  in  the  name  of  B. ,  declaring  that  he  intended 
the  mortgage  to  be  for  B.'s  benefit,  and  that  the  principal,  after 
his  own  death,  should  be  B.'s,  and  A.  received  the  interest  there- 
for during  his  life- time;  it  was  held,  that  the  mortgage  be- 
longed to  B.  after  the  death  of  A. :  2  Story's  Eq.  Jur.,  sec.  1202. 
But,  there  is  no  evidence  whatever  in  this  case  of  any  such  dec- 
laration or  intention  on  the  part  of  the  complainant;  we  think 
the  contrary  is  fully  manifested;  and  the  casual  expression  of 
Morgan,  that  the  conveyance  in  the  name  of  the  son,  was 
thought  the  best  means  of  securing  the  complainant  a  home  for 
life,  can  have  no  effect  to  limit  the  trust;  such  limitation  must 
depend  alone  upon  the  manifest  intent  of  the  purchaser.  We 
do  not  think,  that  the  implied  assent  of  the  complainant  to  the 
disposition  of  the  property  desired  to  be  made  by  the  son  on  his 
death-bed,  sufficient  to  rebut  the  trust  so  clearly  established  in 
this  case.  Whether  a  trust  or  advancement,  depends  upon  the 
character  of  the  transaction  in  its  inception,  and  can  not  be 
changed  by  subsequent  acts  or  declarations,  of  so  unsatisfactory 
and  equivocal  a  nature. 

The  death  of  the  nominal  purchaser,  and  the  descent  of  the 
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mere  naked  legal  title,  can  not  affect  the  trust.  The  authori- 
ties to  which  we  have  been  referred  upon  this  point  merely 
show  that  it  has  been  a  subject  of  controversj,  whether,  if  the 
consideration  money  is  expressed  in  the  deed  to  have  been  paid 
by  the  person  in  whose  name  the  conveyance  is  taken,  parol 
proof  alone  is  admissible,  after  the  death  of  the  nominal  pur- 
chaser, against  the  express  declaration  of  the  deed.  The  nega- 
tive is  maintained  by  several  of  the  older  authorities,  on  the 
ground  that  the  admission  of  parol  evidence  in  such  case  would 
be  contrary  to  the  statute  of  frauds;  but  the  preponderance  of 
authority,  especially  of  modem  cases,  is  in  favor  of  the  admissi- 
bility of  such  evidence,  in  the  case  stated,  as  well  after  the 
death  of  the  nominal  purchaser  as  in  his  life-time,  although 
contrary  to  the  express  recital  in  the  deed,  and  that  the  statute 
is  not  broken  in  upon  by  the  admission  of  such  proof:  Sugd. 
on  Vend.  136,  9th  ed.;  Lench  v.  Lench,  10  Ves.  517;  Hill  on 
Trustees,  69;  2  Story's  Eq.  Jur.,  sec.  1201,  and  cases  there  cited. 

It  might  have  sufficed,  however,  in  the  present  case,  simply 
to  have  remarked  that  the  deed  to  William  P.  Dudley  contains 
no  recital  of  the  payment  of  the  purchase  money  by  him,  and, 
therefore,  no  such  question  can  arise  in  this  case. 

The  decree  of  the  chancellor  is  affirmed,  with  costs. 


Besxtltino  Trusts  :  See  note  to  Neill  v.  Keeae,  post,  746,  where  the  snbjeot 
!•  diiooflfled  at  some  length.  The  principal  case  Ib  cited  in  Ciiek  v.  Cfliekf  1 
Heiik.  612,  to  the  point  that  parol  evidence  ia  admissible  to  show  a  resulting 
tnist,  although  the  deed  to  the  grantee  ia  absolute. 


Yanbibbeb  V.  Sawtebs. 

[10  HUKPHBEIS,  81.] 
PuaOHASKB    AT    MaSTEE's    SaLE,   Ul^DER    OrDEB    OF  A    CUAKCEBT  COUBT, 

makes  himself  a  party  to  the  proceedings,  for  some  purposes,  and  subjects 
himself  to  the  jurisdiction  of  the  court,  but  when  the  sale  has  been  c(hi- 
firmed,  the  title  vested  in  the  purchaser,  and  his  note  delivered  to  the 
guardian  of  the  infants  entitled,  and  the  court  has  divested  itself  of  all 
control  over  the  cause  and  the  parties,  it  has  no  jurisdiction  to  entertain 
a  motion  by  the  guardian  for  a  scire  /acuu  against  the  purchaser  to 
appear  and  show  cause  why  judgment  on  the  note  should  not  be  rendered 
against  him. 

A  sdBE  FACIAS  was  issued  from  the  chancery  court  at  Taze- 
well in  1848,  averring  that  a  suit  was  pending  in  that  court  in 
1841  against  the  administrator  of  one  Goin,  deceased,  and  oth- 
ers, and  that  a  decree  was  then  entered  that  the  slaves  of  Goin 
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be  sold  on  a  twelve-months  credit;  that  Sawyers  had  purchased 
one  of  the  slaves  and  given  his  note  for  the  purchase  money,  and 
averring  other  facts  as  stated  in  the  opinion;  also  that  the  guard- 
ian Yanbibber  presented  the  note  to  the  court,  and  moved  that 
a  scire  facias  issue  to  said  Sawyers  to  show  cause  why  judgment 
should  not  be  rendered  against  him  on  the  note.  The  chancellor 
overruled  defendant's  demurrer,  and  decree^  against  him,  from 
which  decree  this  appeal  is  taken. 

Badgers  J  for  Yanbibber. 

Nelson,  for  Sawyers. 

By  Court,  MoEimnet,  J.  It  is  well  settled  that  a  purchaser 
at  a  sale  made  by  a  master,  under  the  decretal  order  of  a  court 
of  chancery,  thereby  makes  himself  a  party  to  the  proceedings 
in  the  cause,  for  some  purposes,  though  not  a  party  originally; 
and  subjects  himself  to  the  summary  power  of  the  court,  in  the 
exercise  of  its  inherent  jurisdiction,  to  enforce  and  give  effect  to 
its  own  orders  and  decrees,  to  compel  him  to  complete  his  pur- 
chase, by  paying  the  purchase  money. 

This  jurisdiction  will  be  exercised  in  all  proper  cases,  so  long 
as  the  control  of  the  court  over  the  cause  and  the  parties  con- 
tinues, as  was  done  in  the  case  of  Deaderick  et  al,  v.  Smith  et  aZ., 
6  Humph.  138.  But  the  case  under  consideration  is  wholly  dif- 
ferent from  that  case.  Here,  the  sale  had  been  confirmed  by 
the  court,  the  title  to  the  slave,  purchased  by  Sawyers,  had  been 
vested  in  him  by  decree  of  the  court;  the  note  in  question,  upon 
a  final  adjustment  of  the  matters  in  the  cause,  had  been  delivered 
to  Yanbibber,  as  guardian,  by  the  clerk  and  noaster;  and  a  final 
disposition  made  of  the  cause;  and  all  this  more  than  two  years 
before  the  institution  of  this  proceeding.  Nothing  further  re- 
mained to  be  done  in  the  cause.  The  court  had  divested  itself 
of  all  control  over  the  cause  and  parties;  and  had  no  jurisdiction 
therefore  to  entertain  the  motion  made  in  this  cause.  The  de- 
cree of  the  chancellor  will  be  reversed,  and  the  motion  dis- 
missed. 


The  principal  case  is  cited  to  the  point  that  a  purchaser  at  a  sale  made  by 
a  master  under  a  decretal  order  of  a  court  of  chancery  thereby  makes  himself 
a  party  to  the  proceedings  in  the  case,  for  some  purposes,  though  not  a  party 
originally,  and  subjects  himself  to  the  summary  process  of  the  court,  in  the 
exercise  of  its  inherent  jurisdiction,  to  enforce  and  give  effect  to  its  own  orders 
and  decrees,  in  Dibrell  v.  Williams^  3  Coldw.  631;  Majors  y.  McNeilly^  7 
Heisk.  299;  but  where  the  court  has  finally  disposed  of  the  matter,  it  has  lost 
its  jurisdiction:  PtanterM*  Bank  v.  FoiolUs,  4  Sneed,  463,  citing  the  principal 
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Bates  v.  Lanoasteb. 

[10  HUMPHBro,  134.] 

AoviOM  WILL  HOT  Lxx  AGAINST  A  Stakeholdxk  OF  AX  EtaonoK  Bbt  bf 
the  losing  party,  if  the  atakebolder  hoi  paid  over  the  money  after  the 
election  iu  good  faith  to  the  winner. 

The  opinion  states  the  case. 
M.  M.  Brien^  for  Bates. 
W.  CvJlum,  for  Lancaster. 

By  Court,  Tublet,  J.  We  think  that  there  is  no  exror  in  this 
case.  We  readily  concede  that  money  in  the  hands  of  a  stake- 
holder, which  has  been  bet  upon  an  election,  may  be  stopped  in 
his  hands  by  the  loser  before  it  is  paid  over  to  the  winner;  but 
that  is  not  this  case,  as  it  appears  from  the  proof.  The  money 
had  been  paid  over  by  the  stakeholder  before  he  was  requested 
not  to  pay  it.  The  good  faith  of  the  stakeholder  has  been 
called  in  question.  The  proof  shows  that  the  wager  was  upon 
the  last  presidential  election;  and  that  the  stakes  were  paid  over 
to  the  winner  on  the  fifteenth  day  of  November,  after  the  elec- 
tion. This,  it  was  insisted,  was  too  soon,  and  before  the  result 
of  the  election  was  known.  The  wager  was  partly  upon  the 
general  result  of  the  election  in  the  United  States  and  partly 
upon  the  result  in  the  state  of  Tennessee.  The  plaintifif  lost  on 
both;  and  whether  the  stakeholder  paid  the  amount  over  in 
good  faith  and  after  he  knew  the  result,  is  a  question  of  fact 
which  was  submitted  to  the  jury  and  found  in  favor  of  the  stake- 
holder. We  are  satisfied  that  the  proof  sustains  the  verdict; 
but  it  is  argued  that  the  judge  erred  in  his  charge  to  the  jury 
upon  this  subject. 

He  said:  **If  the  stakeholder  was  directed  to  pay  over  the 
money  lost  to  the  winner,  and  no  time  specified  when  the  pay- 
ment should  be  made,  if  the  payment  was  made  after  the  elec- 
tion to  the  winner  in  good  faith,  such  payment  would  exempt 
the  stakeholder  from  liabiliiy,  provided  he  had  not  been  pre- 
viously notified  not  to  pay  over  the  stakes."  This  charge  is,  in 
our  opinion,  strictly  correct,  for  the  stakeholder  could  not  have 
paid  over  the  stakes  in  good  faith  if  he  had  paid  them  before  he 
knew  of  the  results  of  the  elections  upon  which  the  wager  de* 
pended. 

Let  the  judgment  of  the  circuit  court  be  affirmed. 


Liability  ov  Stakeholder:  See  Stacy  v.  /bss,  36  Am.  Deo.  765;  ShacUe- 
/ord  V.  Ward,  Id.  435;  DatOerive  v.  Browsard,  39  Id.  550;  MeAlUtter  t» 
ffqfman^  16  Id.  656. 
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Butler  v.  Boyles. 

(10  Huai PBBBTB.  155.] 

Fact  that  Abbitbator  was  Kbquested  bt  One  of  ths  Pabtibs  to 
ExAMiNX  Witnesses,  and  that  he  did  aek  qaestions  of  the  witneesest 
and  read  to  the  other  arbitrators  a  paper  that  was  not  evidenoe,  and  was 
objected  to  at  the  time,  is  not  sufBcient  of  itself  to  sustain  a  bill  to  set 
aside  the  award  on  the  ground  of  corruption  and  partiality  in  one  of  the 
arbitrators. 

Abbitbatobs  mat,  bxvobb  Awabd  is  Madb  Up  Ain>  Deijvbbbd»  Kbkp 
TBI  Casx  Opbn  for  consideration  or  farther  proof  and  inTestigation,  bat 
after  they  have  made  up  and  delivered  their  award,  their  power  is  at  an 
end;  they  can  not  recall  the  case  and  reinstate  it  before  them. 

Thb  opinion  states  the  case. 

Barry ^  for  Butler. 

Ouildy  for  Boyles. 

By  Court,  Gbeen,  J.  This  is  a  bill  to  set  aside  an  award  and 
to  obtain  a  decree  for  certain  slaves  claimed  by  the  complainant. 
It  is  alleged  in  the  bill  that  Beason,  one  of  the  arbitrators,  acted 
partially  and  corruptly  in  making  the  award,  and  in  refusing  to 
rehear  the  cause,  after  the  award  was  made  and  delivered. 

The  grounds  relied  on  to  establish  the  corruption  of  the  arbi- 
trator are,  that  he  was  requested  by  one  of  the  parties  to  exam- 
ine witnesses,  and  that  he  did,  during  the  trial,  ask  questions 
of  witnesses;  and  that  he  read  to  the  arbitrators  a  paper  that 
was  not  evidence:  the  objection  was  made  at  the  time.  We  do 
not  think  these  circumstances,  in  the  absence  of  other  proof, 
sufficient  to  establish  the  charge  of  partiality. 

A  judge  may  very  properly  ask  questions  of  witnesses;  and 
especially  may  an  arbitrator  do  so,  as  the  tribunal  is  less  digni- 
fied, less  formal,  and  usually  unassisted  by  counsel.  That  the 
arbitrator  was  requested  to  question  the  witness,  is  no  proof 
of  partiality.  There  was  nothing  secret  about  it;  nothing  that 
showed  the  existence  of  all  influence  in  favor  of  the  party  mak- 
ing the  request. 

2.  The  complainant  insists,  that  as  three  of  the  five  arbitrators 
agreed  to  rehear  the  case,  he  ought  to  have  had  the  benefit  of 
another  trial,  and  that  the  award  is  not  binding. 

The  proof  shows  that  the  award  was  agreed  on,  and  was 
signed  by  all  the  arbitrators,  and  that  on  the  same  evening,  after 
they  had  left  the  house  where  the  arbitration  had  taken  place, 
three  of  the  five  arbitrators  agreed,  in  writing,  to  give  the  com- 
plainant a  new  trial;  but  that  the  arbitrator  Beason  refused,  when 
applied  to  for  that  purpose,  to  rehear  the  case 
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We  think  this  arbitrator  acted  correctly  in  xefasing  to  rehear 
the  case,  under  the  circumstances.  Unquestionably,  an  arbi- 
trator may,  before  an  award  is  made  up  and  delivered,  keep  the 
case  open  for  consideration  or  further  proof  and  investigation. 
But  after  he  has  made  up  and  delivered  his  award  his  power  is 
at  an  end.  He  can  not  recall  the  case  and  reinstate  it  before 
him. 

Upon  the  whole,  we  perceive  no  error  in  this  record,  and  affirm 
the  decree. 

Award  is  vot  Futal,  though  Sxgvxd  and  Ssalid  and  read  to  the 
parties,  where  the  arbitr»tora  retain  the  award  in  their  own  hands,  with  a 
view  of  healing  any  objections  that  the  parties  might  make,  and  weighing 
and  deciding  them:  Byar$  v.  Thompton^  37  Am.  Dec  6S0. 

Conduct  of  Akbitratobs  can  not  be  Impkaghxd  by  plea  alleging  that 
they  made  the  award  without  hearing  all  the  legal  and  pertinent  evidence 
offered  relative  to  the  matter  in  dispute,  or  that  they  decided  the  matter 
upon  their  own  personal  knowledge  concerning  it:  DooUUie  v.  Maleon,  31 
Am.  Deo.  671;  and  see  note  thereto  collecting  cases  on  setting  aside  an  award 
generally. 


Bake  of  Tenness¥se  v.  Bill. 

[10  HmFHBBn,  170.] 
GOITBT   OV    CHANOBBT    IS  AS    MuCH    BoUND    TO  GZVX  ElFBCT  TO   SCATUTB 

OF  LiuiTATiOKS  as  a  court  of  law,  and  will  not  prohibit  the  use  of  this 
defense  in  a  court  of  law  except  in  plain  cases  of  a  fraudulent  abuse  of 
the  advantage  of  the  lapse  of  time  gained  by  the  party  seeking  to  use  it; 
but  a  mere  request  to  delay  suit,  or  to  institute  suit  against  another, 
instead  of  the  person  roaJdng  the  request,  does  not  constitute  such  a 
case. 

Equity.  At  the  hearing  on  the  bill,  answer,  and  proof,  the 
bill  was  dismissed  and  the  bank  appealed.  The  opinion  statea 
the  case. 

Ewing  and  Ificholson,  for  complainants. 
Meig8  and  Lea,  for  defendant. 

By  Court,  Tublet,  J.  This  bill  is  filed  by  the  Bank  of  Ten- 
nessee, to  prohibit  the  defendant,  H.  B.  W.  Hill,  from  pleading 
and  relying  upon  the  statute  of  limitations  as  a  defense  to  hia 
liability  as  indorser  upon  a  bill  of  exchange,  drawn  by  B.  S. 
Tappan  &  Co.,  in  faror  of  George  0.  Parker,  and  indorsed  bj 
him  to  Daniel  P.  Perkins,  by  Perkins  to  F.  B.  W.  Hill,  and  by 
Hill  to  the  bank. 
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It  appears  from  the  pleadings  and  proof,  that  after  the  bill 
was  dishonored  by  protest.  Hill,  the  last  indorser,  was  desirous 
that  he  should  not  be  sued  thereon;  and  that  the  bank  should 
pursue  Perkins,  his  previous  indorser,  who,  it  was  supposed,  by 
both  Hill  and  the  bank,  was  good,  and  able  to  pay  the  bill;  that 
Hill  informed  the  bank  that  Perkins  owned  a  tract  of  land  in 
Williamson  county,  which  would  be  sufficient  in  value  to  pay 
the  bill,  and  that  he  was  desirous  that  the  bank  should  seek  its 
remedy  out  of  the  land  before  suing  him.  This  the  bank  did, 
by  instituting  proceedings  against  Perkins  and  this  tract  of 
land  by  attachment,  which,  by  the  law's  delay,  remained  so 
long  in  court,  that  the  statute  of  limitations  ran  in  favor  of 
Hill,  before  a  suit  at  law  was  commenced  against  him;  the  land 
attached  was  secured  by  superior  liens,  and  thereby  the  bank 
obtained  nothing  by  its  proceedings  against  Perkins;  and  upon 
instituting  suit  against  Hill,  he  relies  upon  the  statute  of  limita- 
tions in  his  defense. 

Now,  the  question  is,  whether  a  court  of  chancery  can  pro* 
hibit  thjls  defense  under  the  circumstances  of  this  case;  and  we 
think  not,  because  it  is  a  high  power  in  a  court  of  chancery 
(which  is  in  the  general,  as  much  bound  to  give  effect  to  the 
operation  of  the  statute  of  limitations  as  courts  of  law),  to  pro- 
hibit the  use  of  this  defense  in  a  court  of  law,  and  one  not  to 
be  exercised,  but  in  very  plain  cases  of  a  fraudulent  abuse  of 
the  advantage  of  the  lapse  of  time,  gained  by  the  party  seek- 
ing to  use  it. 

We  do  not  deem  it  necessary  or  proper,  in  the  present  case, 
to  enter  into  an  investigation  of  the  doctrine  upon  lihis  subject, 
in  order  to  show  when  this  power  of  a  court  of  chancery  may  be 
properly  exercised;  it  is  enough  for  us  at  present  to  hold,  that 
a  non-request  to  delay  suit,  or  institute  suit  against  another,  in- 
stead of  the  person  making  the  request,  does  not  constitute 
such  case,  and  that  is  all  that  cto  be  made  of  the  present  case. 

Hill  denies  that  he  ever  promised  that  he  would  not  plead  the 
statute  of  limitations,  if  the  bank  delayed  suit  as  against  him, 
till  it  should  constitute  a  defense;  admits  that  he  requested  a 
suit  against  Perkins,  and  gave  information  of  his  owning  the 
land  attached :  the  bank  insists  that  this  was  equivalent  to  a 
promise  not  to  plead  the  statute  of  limitations,  provided  it 
would  proceed  against  the  land,  and  time  should  thereby  elapse, 
by  which  the  claim  against  Hill  would  be  barred;  but  we  can 
not  look  upon  it  in  such  light;  and  are  constrained  to  hold  it  to 
be  the  common  case  of  one  who  induces  an  indulgent  creditor  not 
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to  8ue  bj  promises  to  pay,  or  by  protestations  that  he  is  not 
pecuniarily  liable,  and  that  he  ought  not  to  be  sued,  before  the 
remedy  against  those  who  are,  has  been  exhausted,  whereby  he 
becomes  released  by  the  operation  of  time.  In  all  such  cases,  it 
becomes  the  imperious  duty  of  the  creditor,  if  he  wish  to  be  pro- 
tected against  the  bar  of  time,  so  to  contract;  to  hold  otherwise, 
would  be  to  destroy  the  defense  of  statute  of  limitations,  which 
has  of  late  years  been  looked  upon  most  favorably  both  at  law 
and  equity. 
The  decree  of  the  chancellor  is  therefore  aflSrmed. 


Evjoumio  Plbaddtg  Statuts  of  LncrrATioNS.— The  cirouit  oonri  of  tlio 
United  States,  sittiDg  as  a  court  of  equity,  was  asked  to  enjoin  certain  de- 
fendants in  a  suit  at  law  from  pleading  the  statute  of  limitations  in  Androe 
et  eU,  V.  Redjield,  12  Blatch«  407.  The  defendant,  prior  to  the  bringing  of  the 
suit,  had  been  collector  of  the  port  of  New  York,  and  while  such  collector, 
the  plaintiffs  in  the  bill  had  paid  to  him,  under  protest,  an  excess  of  duties, 
for  which  excess  they  had  a  lawful  claim  to  be  repaid.  The  statute  of  lim- 
itations was  about  to  take  effect,  and  plaintiffs  were  about  to  bring  suit.  An 
officer  of  the  custom-house  at  New  York  represented  to  the  attorney  for 
plaintiffs  that  the  presentation  of  their  claims  to  a  designated  offioer  would 
stop  the  running  of  the  statute  according  to  the  practice  there,  and  that  if 
the  claims  were  presented  and  suits  were  thereafter  brought,  the  statute 
could  not  and  would  not  be  pleaded  in  defense.  The  defendant  had  gone 
out  of  office  at  the  time  the  representation  was  made,  and  said  he  had  no 
control  of  the  matter,  but  expressed  his  confidence  in  the  experience  and 
knowledge  of  the  officer  in  charge,  and  concurred  in  his  statement.  Relying 
on  this  statement  and  on  the  recognition  of  their  claims  by  the  government, 
they  presented  them  and  delayed  suit  until  after  the  running  of  the  statute. 
The  claims  were  not  paid,  and  plaintiffs  brought  an  action  at  law  upon  them, 
and  the  defendant  pleaded  the  statute  of  limitations.  The  law's  delay  kept 
the  case  in  court  more  than  seven  years,  and  then  plaintiffs  filed  a  bill  in 
equity  praying  for  an  injunction  to  restrain  the  defendant  from  interposing 
and  insisting  upon  the  statute  as  a  defense.  The  defendant  demurred  to  the 
bill  for  want  of  equity.  The  circuit  court  sustained  the  demurrer  and  dis- 
missed the  bill,  and  plaintiffs  appealed  to  the  supreme  court  of  the  United 
States.  That  court  affirmed  the  decision  of  the  circuit  court,  and  held  that| 
independent  of  the  long  delay  in  bringing  the  bill,  conversations  of  the  kind 
mentioned  could  not  benefit  the  complainants  for  several  reasons:  1.  Because 
they  did  not  amount  to  a  promise  that  the  statute  of  limitations  should  cease 
to  run;  and  if  they  did,  they  could  not  avail  them,  because  not  in  writing. 
2.  They  did  not  amount  to  a  contract  to  that  effect;  and  if  they  did,  they 
were  without  consideration.  3.  They  could  not  have  the  effect  to  estop  the 
respondent  from  pleading  the  bar  of  the  statute,  because  both  parties  wen 
equally  well  informed  of  all  the  facts:  Andretu  v.  Re^fiM*  08  U.  S.  22fi» 
239. 
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Wm  V.  Russet. 

[10  HmFHBKTS,  208.] 

JuDOMBNT,  Valid  upon  its  Faox,  can  not  bb  Inyaiidatkd  upon  Cbbii* 
OBABi  and  tupenedeM,  when  it  oomes  up  oollateially,  by  parol  or  other 
proof  dehors  the  proceedings. 

Judgment  Dsfkndant,  on  Cebtiokabi  vob  a  Nsw  Trial,  mat  Show  bt 
Parol  that  the  judgment  was  rendered  npon  an  indorsement  of  a  note 
for  an  amount  beyond  the  jnrisdiotion  of  the  jastioe's  oonrt  rendering  it, 
bnt  can  not  show  this  on  certiorari  and  mtpersedeaa  to  quash  the  ezeoa- 
tion  issued  on  the  judgment. 

Witt  recovered  judgment  in  a  justice's  court  against  Buasej 
and  others  as  indorsers  on  a  note,  and  execution  issued.  Bus- 
sey  remoyed  the  case  by  certiorari  to  the  circuit  court,  where  a 
motion  to  quash  the  execution  prevailed.  Plaintiff  appealed. 
The  opinion  states  the  further  facts. 

Ihtmey,  for  Witt. 
Carter,  for  Bussey. 

By  Court,  Tttblet,  J.  This  is  an  attempt  on  the  part  of  a  de- 
fendant in  an  execution  to  impeach  the  validity  of  the  judgment 
by  parol  proof.  He  says  his  liability  arose  out  of  an  indorse- 
ment, and  that  the  amount  is  greater  than  that  over  which  a 
justice  of  the  peace  has  jurisdiction  by  law;  the  proceedings 
before  the  justice  do  not  show  in  what  character  the  Kabiliiy  of 
the  defendant  arose,  either  in  the  warrant  or  the  judgment;  but 
the  justice  is  examined  as  a  witness,  and  proves  that  it  was  as 
indorser.  This  was  illegal;  we  have  held  repeatedly  that  if  a 
judgment  be  valid  u^on  its  face,  it  can  not  be  invalidated  upon 
certiorari  and  supersedeas  when  it  comes  up  collaterally,  by 
parol  or  other  proof  dehors  the  the  proceeding. 

The  circuit  judge,  then,  erred  both  in  not  dismissing  the  peti- 
tion and  in  giving  relief  upon  the  proof.  If  defendant  had 
appealed,  or  if  the  certiorari  had  been  for  a  new  trial,  and  had 
shown  a  legal  excuse  for  not  appealing,  the  relief  sought  could 
have  been  had,  for  then  there  would  have  been  a  new  trial,  and 
the  want  of  jurisdiction  could  have  been  taken  advantage  of, 
but  this  certiorari  and  supersedeas  is  not  for  a  new  trial,  but  to 
quash  the  execution. 

Judgment  reversed  and  petition  dismissed. 

Judgment,  Collateral  Attack  on:  See  note  to  Thttcker  v.  Chamber$,  42 
Am.  Dec.  431,  where  prior  cases  in  this  series  are  collected.  The  principal 
case  is  cited  to  the  point  that  a  judgment  not  void  on  its  face  can  not  be  at- 
tacked ooUaterally  and  shown  by  parol  to  be  a  nullity,  in  SUudeg  v.  Sharps  1 
Heisk.  420;  Starkey  v.  Hammer,  1  Bazt.  442. 
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Thx  pbxncifal  casi  is  cited  in  Mason  v.  Westmoreland^  1  Head,  557»  to 
the  point  that  if  a  justice  of  the  peace  exceed  his  jariadictdon  hy  giving  jadg- 
ment  against  an  indorser  for  an  amount  beyond  the  jurisdiction  of  his  ooiirt» 
the  indorser  can  not  avail  himself  of  this  fact  by  cerUorari  to  qoash  th» 
Judgment  or  execution. 


WmoHESTEB  V.  Beahdin. 

110  HuiiPBBXTS,  347.] 

Whibb  Ova  PsBSON  is  Comprlled  to  Pat  Monxt  Whigb  AHOTHXft  m 
BouVD  by  law  to  pay,  a  promise  by  the  latter  Ib  raised  by  law  to  reim- 
burse  the  person  paying. 

Whxbb  Person  is  Subjected  .bt  Legal  Process  to  Pat  Monbt  Whicb 
Anothsb  is  bound  by  law  to  pay,  it  can  not  be  required  that  the  former 
shall  have  exhausted  every  possible  means  of  litigation,  in  resisting  the 
payment,  before  he  shall  be  entitled  to  his  action  for  money  paid. 

Term  "  Defendants  "  in  a  Justice's  Judgment  '*  against  the  Defend- 
ants "  means  those  defendants  only  on  whom  process  was  served,  and 
who  were  before  the  court. 

Ir  Justice's  Judgment  is  Entered  against  All  the  Derndamtb,  where 
Some  are  not  Served  with  process  and  do  not  appear,  the  judgment 
will  not  be  void  as  to  those  served,  but  only  erroneous  or  voidable,  and 
can  be  reversed  on  writ  of  error. 

Judgment  ot  Revivor  against  Executors  of  Deceased  Plaintiff  does 
not  confer  upon  the  defendant  any  right  to  give  security  for  a  stay  of 
execution,  but  where  no  execution  has  issued  before  the  death  of  the 
plaintiff,  if  the  executors  consent,  the  judgment  of  revivor  may  be 
stayed  under  the  act  of  1842,  chapter  136,  section  4. 

Assumpsit.  Yerdict  and  judgment  for  plaintiff.  Defendant 
appealed. 

Whiie,  for  the  plaintiff  in  error. 
OuUd,  for  the  defendant  in  error. 

By  Court,  Gbben,  J.  This  is  an  action  brought  by  Beardin 
against  Winchester,  for  money  laid  out  and  expended  for  the 
use  of  the  defendant. 

From  the  bill  of  exceptions,  it  appears  that  F.  L.  MoDaniel, 
Alexander  Williams,  A.  K.  Wynne,  and  O.  D.  Beardin,  on  the 
twenty-ninth  of  Januaiy ,  1845,  executed  their  bill  single,  due  one 
day  after  date,  to  Isaac  P.  Parker  for  two  hundred  dollars.  Mc^ 
Daniel  was  the  principal,  and  Williams,  Wynne,  and  Beardin 
were  sureties  in  the  note.  On  the  second  of  Februaxy,  1816, 
Parker  brought  suit  on  the  note  against  all  the  parties,  before  a 
justice  of  the  peace.  All  the  defendants  were  served  with  pro- 
oess  except  Wynne,  who  was  not  found.    The  justice  gave  ji 
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ment  againBt  the  defendants  for  one  hnndred  and  nine  dollars 
and  thirtj-fiTe  cents. 

Upon  ibis  judgment  no  execution  issued;  and  Parker,  the 
plaintiff,  died.  On  the  third  of  August,  1846,  a  scire  facias 
issued  to  revive  the  judgment  in  the  name  of  the  executors  of 
Parker,  and  was  served  on  all,  except  Wynne,  who  was  not 
found.  On  the  return  of  the  sci.fa,  the  judgment  revived,  tlie 
tenth  of  August,  1846;  and  the  executors  of  Parker  consenting 
that  it  should  be  stayed,  George  W.  Winchester  became  secur- 
ity for  the  stay  of  execution.  Neither  Williams  nor  Beardin, 
the  sureties  in  the  note,  were  present  at  the  time,  nor  did  they 
desire  Winchester  to  stay  the  judgment. 

After  the  stay  was  out,  execution  issued,  which  was  super- 
seded as  to  Williams,  the  twenty-fifth  of  May,  1848;  and  as  to 
Winchester,  the  third  of  June,  1848;  and  McDaniel  being  in- 
solvent, Beardin's  property  was  levied  on,  and  sold,  and  the 
execution  was  satisfied.  Beardin,  at  the  date  of  the  said  levy, 
and  sale,  resided  in  Missouri. 

Having  paid  said  judgment,  by  operation  of  the  execution, 
Beardin  brings  this  suit,  to  recover  the  amount  so  paid,  from 
the  security  for  the  stay  of  execution.  A  verdict  and  judgment 
were  rendered  for  the  plaintiff,  in  the  circuit  court,  from  which 
judgment  the  defendant  prosecutes  this  appeal  in  error  to  this 
court. 

1.  It  is  insisted  by  the  plaintiff  in  error,  that  this  is  a  volun- 
tary payment  by  Beardin;  that  if  Winchester  was  bound  to  pay 
the  money  before  Beardin  was  liable,  Beardin  should  have  su- 
perseded the  execution  and  compelled  the  plaintiff  to  make  his 
money  out  of  those  who  were  first  liable;  and  not  having  done 
so,  the  law  will  not  imply  a  contract  on  the  part  of  Winchester 
to  repay  the  money  to  him. 

By  the  act  of  1841-2,  c.  136,  sec.  1,  it  is  provided,  ''that 
when  any  person,  or  persons,  may  be  security  or  indorser  for 
any  debtor  or  debtors,  and  said  debtor  or  debtors,  securities  or 
indorsers,  may  be  sued  and  judgment  rendered  against  them,  if 
any  person  or  persons  shall  stay  the  same  for  the  length  of 
time  given  for  the  stay  of  execution  upon  such  judgment,  such 
person  or  persons  staying  shall  be  liable,  in  default  of  the 
principal  debtor,  to  pay  the  debt  and  costs  of  said  judgment, 
and  the  original  securiiy  or  securities,  indorser  or  indorsers, 
shall  be  exonerated  therefrom,  unless  the  principal  debtor  and 
securiiy  in  the  replevy  shall  both  become  insolvent,  or  unless 
such  original  security  or  securities,  indorser  or  indorsers,  shall 
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have  specially  joined  with  such  debtor  or  debtors  in  procuring 
such  stayor." 

In  the  case  before  us  we  have  seen  that  Williams  and  Beardin 
were  original  securities  for  McDaniel;  that  neither  of  them  was 
present,  or  joined  with  McDaniel,  in  procuring  Winchester  io 
become  the  stayor,  and  consequently,  by  the  above  statute, 
Winchester  was  liable  to  pay  the  debt,  in  default  of  McDaniel, 
before  Beardin,  the  original  seouriiy. 

The  effect  of  the  statute,  upon  parties  thus  situated,  is  to 
interpose  the  stayor  before  the  original  surety;  and  to  place 
such  original  surety  in  the  dtnation  of  surety  for  the  stayor. 
For  he  is  only  to  be  liable  if  the  principal  debtor,  and  the 
stayor,  shall  both  become  insolvent.  The  plaintiff  in  error, 
Winchester,  by  failing  to  pay  this  money,  which  he  was  bound 
by  law  to  pay,  Beardin  has  been  compelled  by  process  of  law  to 
pay  it. 

In  Story  on  Contracts,  section  474,  it  is  said, ''  where  one  man  is 
compelled- to  pay  money  which  another  is  bound  by  law  to  pay, 
a  promise  by  the  latter  is  raised  by  law  to  reimburse  the  person 
paying."  And  Ohitty  says.  Contracts,  6th  ed.,  694,  where  the 
''plaintiff  is  compelled  to  make  a  payment  of  the  defendant's 
legal  debt,  in  consequence  of  his  neglect  or  omission  to  dis* 
charge  it,  the  law  infers  that  the  defendant  requested  the 
plaintiff  to  make  the  payment  for  him,  and  gives  the  action  for 
money  paid." 

In  this  case  Beardin,  the  plaintiff  below,  has  been  compelled 
to  pay  money  which  Winchester  was  bound  by  law  to  pay;  and 
he  is  therefore  entitled  to  recover  it,  in  this  action,  for  money 
paid.  It  is  urged  that  Winchester  having  obtained  a  8uper- 
sedeaSf  by  which  the  execution  was  stopped  as  to  him;  that  fact 
was  sufficient  ground  for  Beardin  to  obtain  a  supersedeas  also, 
and  that  not  having  done  so,  his  payment  was  not  compulsory. 

We  do  not  know  upon  what  ground  Winchester's  application 
for  a  supersedeas  was  made.  How  could  Beardin  know  that 
Winchester  had  no  good  ground  to  be  released  from  his  lia- 
bility? And  if  Winchester  were  released,  as  not  being  liable  as 
stayor,  then  the  plaintiff  had  a  right  to  make  the  money  out  of 
Beardin's  property.  Certainly  Beardin  could  not  have  ob- 
tained a  supersedeas  simply  by  stating  in  his  petition  that  Win- 
chester, the  stayor,  had  superseded  the  execution  as  to  him. 
In  order  to  have  entitled  him  to  a  supersedeas,  he  would  have 
been  required  to  show  that  Winchester  was  liable  as  stayor. 

It  can  not  be  required,  that  a  party  who  is  subjected,  by  legal , 
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proceedings,  to  pay  money,  which  another  is  bound  by  law  to 
pay,  shall  have  exhausted  every  possible  means  of  litigation,  in 
resisting  the  payment,  before  he  shall  be  entitled  to  his  action 
for  money  paid. 

It  has  already  been  suggested  that  Beardin  occupied  the  rela« 
lion  of  sureiy  for  Winchester,  as  the  latter,  by  law,  was  pri- 
marily liable,  on  failure  of  the  original  debtor;  and  if  a  surety 
pays  money  for  his  principal,  even  without  suit,  he  may  recover 
it  in  an  action  for  money  paid. 

2.  It  is  next  insisted,  that  the  judgment  which  was  stayed  was 
void,  and  therefore,  the  stayor  incurred  no  liability.  The  argu- 
ment is,  that  the  original  warrant  was  against  Wynne,  as  well 
as  against  McDaniel,  Williams,  and  Beardin;  that  it  was  not 
served  upon  Wynne,  but  that  judgment  was  rendered  against 
him  as  well  as  against  the  others;  and  that  being  so  rendered,  it 
is  void  as  to  Wynne,  and,  therefore,  it  is  argued  it  is  void  as  to 
all  the  parties.  In  the  first  place,  we  are  not  to  infer  from  the 
judgment  of  the  justice,  that  Wynne  was  included  in  it.  The 
justice  writes  under  the  warrant  simply,  "  judgment  against  the 
defendants  for  one  hundred  and  nine  dollars  and  thiriy-five 
cents." 

By  the  word  "  defendants,"  is  to  be  understood  those  persons 
only  on  whom  process  had  been  served,  and  who  were  before  the 
court.  In  the  case  of  Valentine  v.  Cooley,  Meigs,  G18  [33  Am. 
Dec.  166],  a  sci,  fa.  was  served  on  a  part  of  the  heirs  only, 
and  the  record  showed  the  ''  defendants"  had  demurred,  and  the 
demurrer  was  overruled.  The  court  held,  that  this  appearance, 
and  demurrer  by  the  "  defendants,"  could  not  be  regarded  as 
an  appearance  for  those  who  were  not  served  with  process.  So 
here,  we  can  not  regard  the  word  **  defendants,"  as  used  by  the 
justice,  to  mean  others  than  those  who  were  before  him,  by  the 
service  of  process.  Especially  should  this  construction  be 
placed  on  the  word,  as  we  see  the  justice  in  issuing  the  execu- 
tion, did  not  include  the  name  of  Wynne  in  it;  which  he  would 
have  done,  if  he  had  given  judgment  against  him.  There  is, 
therefore,  no  judgment  against  Wynne. 

But  had  judgment  been  entered  against  Wynne  in  terms,  al- 
though void  as  to  him,  it  would  not  have  been  void  as  to  the 
other  defendants.  In  the  case  above  referred  to,  of  Valentine  v. 
Cooley,  the  court  say,  '*a8  all  the  parties  were  not  before  the 
court,  the  judgment  against  the  adults  was  irregular,  and  could 
have  been  reversed  in  toto  by  writ  of  error :  2  Petersdorf ,  578,  pi.  6. 
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Bui  alihoagh  erroneous,  it  was  not  void  as  to  those  defendantj 
who  were  properly  before  the  court." 

The  remark  of  the  court,  in  the  case  of  Trousdale  and  Bugg  y. 
Dcmnell,  4  Humph.  273,  must  be  understood  in  reference  to  the 
case  before  the  court.  There  had  been  no  service  on  Bugg, 
and  he  and  Trousdale  both  appealed.  The  only  question  was» 
whether  there  was  error  in  the  judgment,  as  to  Trousdale.  The 
judgment  was  certainly  erroneous,  and  was  properly  reversed. 
The  court  must  not  be  understood,  by  the  words  used,  ''void 
as  to  Trousdale,"  to  mean,  that  it  was  as  to  him,  a  nullity;  but 
that  it  was  voidable,  and  liable  to  be  reversed. 

3.  It  is  next  contended  that  as  the  securiiy  for  the  stay  was 
entered  after  the  judgment  was  revived  by  the  executors  of 
Parker,  such  stay  was  without  authorify  of  law,  and  created,  no 
legal  obligation  on  Winchester  to  pay  this  money. 

The  fourth  section  of  the  act  of  1842,  before  referred  to,  pro- 
vides, "that  in  all  cases,  where  any  justice  of  the  peace  shall 
hereafter  render  a  judgment  against  any  one  or  more  defend- 
ants, the  said  justice  may  receive  and  enter  security  for  the  stay 
of  said  judgment,  at  any  time  before  the  same  is  paid,  or  execu- 
tion is  issued,  with  the  consent  of  the  plaintiff  or  his  agent,  and 
such  security  shall  be  bound  in  the  same  manner  and  to  the 
same  extent,  as  if  the  judgment  had  been  stayed  within  the  time 
now  prescribed  by  law." 

In  the  case  before  us,  no  execution  had  issued  before  the 
death  of  Parker,  and  when  the  judgment  was  revived  in  the 
name  of  the  executors,  one  of  them  went  before  the  justice  of 
the  peace,  and  agreed  that  the  defendant,  McDaniel,  might  then 
stay  it,  and  upon  this  consent  of  the  executor,  Winchester  be* 
came  security  for  the  stay.  It  is  a  case  falling  precisely  within 
the  letter  of  the  statute.  It  is  no  attempt  to  stay  the  judgment 
of  revivor,  on  the  ground  of  that  judgment  conferring  any 
right  to  a  party,  then  to  give  security  for  the  stay.  If  that  were 
the  question,  the  counsel  for  the  plaintiff  in  error  would  be  cor- 
rect. But  this  is  the  stay  by  consent  of  the  plaintiff,  of  the 
original  judgment,  before  execution  issued. 

We  think  there  is  no  error  in  this  record,  and  affirm  the  judg- 
ment. 

0^rE  Compelled  to  Pay  the  Debt  of  Another  may  recover  from  that 
other:  City  of  Baltimore  v.  Hughes*  AdmW^  19  Am.  Dec.  243.  The  principal 
case  is  cited  to  this  point  in  Ilolt  v,  Davis,  3  Head,  G32;  and  Chaffin  v.  Camp- 
bell, 4  Sneed,  193. 

The  prixcipal  case  is  cited  to  the  point  that  a  judgment  may  be  valid 
as  to  one  person,  although  voidable  as  to  another,  in  Crank  v.  /ZotMn.  4 
Heiak.  631. 
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Batson  et  al.  v.  Murrell,  Adm'b. 

[10  HUMPHRKT8,  301.] 

AoMnnsTBATOR  OR  Executor  can  not  Lawtullt  Retaik  Bebv  Dm 
Him  from  the  estate  which  he  represents,  which  was  barred  by  the  stat- 
ute of  limitations  before  he  administered. 

Equttt.     The  opinion  states  the  case. 

» 

Thompson  and  Shackelford^  for  the  complainants. 
Munford  and  Eobb,  for  the  defendant. 

By  Court,  Tublet,  J.  Some  time  in  the  month  of  May, 
1846,  Agnes  Johnson  died  in  the  county  of  Dickson,  state  of 
Tennessee,  and  Thomas  Murrell  administered  upon  her  estate; 
and  at  the  October  term,  1846,  of  the  circuit  court  of  the  county, 
filed  his  bill,  ex  parte,  alleging  that  the  perishable  property  be- 
longing to  the  estate  was  not  sufficient  to  pay  the  debts  of  the 
estate;  and  asking  a  decree  to  sell  two  negroes  belonging  to  it, 
for  that  purpose.  A  decree  was  given  by  the  circuit  court  to 
that  effect.  And  the  complainants,  the  heirs  at  law  and  dis- 
tributees of  the  said  Agnes,  file  this,  their  bill,  to  restrain  a  sale 
of  the  negroes  under  the  decree,  upon  the  alleged  ground,  that 
there  are  no  debts  due  from  the  estate  to  make  it  necessary  to 
sell  the  negroes;  and  that  the  attempt  to  do  so  by  the  adminis* 
trator  is  a  fraud  upon  their  rights. 

It  appears  from  the  proceedings  in  the  case,  that  there  are  no 
debts  of  the  estate,  requiring  a  sale  of  the  negroes,  unless  cer- 
tain demands  of  the  administrator  against  the  estate,  in  his  own 
right,  are  to  be  so  regarded;  and  it  is  insisted  that  they  are  not; 
because  they  are  barred  by  the  statute  of  limitations;  to  which 
it  is  replied,  that  an  executor  or  administrator  is  not  bound  to 
plead  the  statute  of  limitations;  and  that  therefore  he  may  re- 
tain for  his  own  debts,  though  they  be  barred  by  the  statute; 
and  of  course  may,  if  need  be,  file  his  bill  for  a  sale  of  negroes, 
under  the  statute  in  such  case  made  and  provided. 

Then  the  only  question  presented  for  our  consideration  is, 
whether  an  executor  or  administrator  can  lawfully  retain  a  debt 
due  him  from  the  estate  which  he  represents,  which  was  barred 
by  the  statute  of  limitations,  before  he  administered.  And  we 
are  very  clear  that  he  can  not,  upon  unquestionable  principles 
of  right  and  wrong. 

It  is  not  intended  to  be  questioned,  that  an  execulor  or  ad- 
ministrator is  not  bound  to  plead  the  statute  of  limitations,  to 
an  action  commenced  against  him  by  a  creditor  of  the  estate; 
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But  althoagh  erroneous,  it  i^as  not  void  as  to  those  defendanii 
who  were  properly  before  the  court." 

The  remark  of  the  court,  in  the  case  of  Drotiadale  and  Bugg  v. 
Donnelly  4  Humph.  273,  must  be  understood  in  reference  to  the 
case  before  the  court.  There  had  been  no  service  on  Bugg, 
and  he  and  Trousdale  both  appealed.  The  only  question  was, 
whether  there  was  error  in  the  judgment,  as  to  Trousdale.  The 
judgment  was  certainly  erroneous,  and  was  properly  reversed. 
The  court  must  not  be  understood,  by  the  words  used,  "  void 
as  to  Trousdale,"  to  mean,  that  it  was  as  to  him,  a  nullity;  but 
that  it  was  voidable,  and  liable  to  be  reversed. 

8.  It  is  next  contended  that  as  the  security  for  the  stay  was 
entered  after  the  judgment  was  revived  by  the  executors  of 
Parker,  such  stay  was  without  authority  of  law,  and  created*  no 
legal  obligation  on  Winchester  to  pay  this  money. 

The  fourth  section  of  the  act  of  1842,  before  referred  to,  pro- 
vides, ''that  in  all  cases,  where  any  justice  of  the  peace  shall 
hereafter  render  a  judgment  against  any  one  or  more  defend- 
ants, the  said  justice  may  receive  and  enter  security  for  the  stay 
of  said  judgment,  at  any  time  before  the  same  is  paid,  or  execu- 
tion is  issued,  with  the  consent  of  the  plaintiff  or  his  agent,  and 
such  security  shall  be  bound  in  the  same  manner  and  to  the 
same  extent,  as  if  the  judgment  had  been  stayed  within  the  time 
now  prescribed  by  law." 

In  the  case  before  us,  no  execution  had  issued  before  the 
death  of  Parker,  and  when  the  judgment  was  revived  in  the 
name  of  the  executors,  one  of  them  went  before  the  justice  of 
the  peace,  and  agreed  that  the  defendant,  McDaniel,  might  then 
stay  it,  and  upon  this  consent  of  the  executor,  Winchester  be* 
came  security  for  the  stay.  It  is  a  case  falling  precisely  within 
the  letter  of  the  statute.  It  is  no  attempt  to  stay  the  judgment 
of  revivor,  on  the  ground  of  that  judgment  conferring  any 
right  to  a  party,  then  to  give  security  for  the  stay.  If  that  were 
the  question,  the  counsel  for  the  plaintiff  in  error  would  be  cor- 
rect. But  this  is  the  stay  by  consent  of  the  plaintiff,  of  the 
original  judgment,  before  execution  issued. 

We  think  there  is  no  error  in  this  record,  and  affirm  the  judg- 
ment. 

One  Compelled  to  Pay  the  Debt  of  Another  may  recover  from  that 
other:  City  of  Baltimore  v.  Hughes*  Adm*r,  19  Am.  Dec.  243.  The  principal 
case  is  cited  to  this  point  in  Holt  v.  Davis,  3  Head,  632;  and  Chaffin  v.  Camp- 
bell, 4  Sueed,  193. 

TiiR  PRixciPAL  CASE  IS  CITED  to  the  point  that  a  judgment  may  be  valid 
as  to  one  person,  althoagh  voidable  as  to  another,  in  Crank  v.  Ftowen,  4 
Heisk.  631. 


Dea  1849.]  Batson  v,  Murrell.  707 

Batson  et  al.  v.  Mubrell,  AmfiL. 

[10  HnMPHBKTB»  301.] 

Administrator  or  Executor  can  not  Lawfcjllt  Bztain  Debt  Ditb 
Him  from  the  estate  which  he  represents,  which  was  barred  by  the  stat- 
nte  of  limitations  before  he  administered. 

Equitt.     The  opinion  states  the  case. 

Thompson  and  Shackelford,  for  the  complainants. 

Munford  and  Rohh,  for  the  defendant. 

By  Court,  Tublet,  J.  Some  time  in  the  month  of  May, 
1846,  Agnes  Johnson  died  in  the  county  of  Dickson,  state  of 
Tennessee,  and  Thomas  Murrell  administered  upon  her  estate; 
and  at  the  October  term,  1846,  of  the  circuit  court  of  the  county, 
filed  his  bill,  ex  parte,  alleging  that  the  perishable  property  be- 
longing to  the  estate  was  not  sufficient  to  pay  the  debts  of  the 
estate;  and  asking  a  decree  to  sell  two  negroes  belonging  to  it^ 
for  that  purpose.  A  decree  was  given  by  the  circuit  court  to 
that  effect.  And  the  complainants,  the  heirs  at  law  and  dis- 
tributees of  the  said  Agnes,  file  this,  their  bill,  to  restrain  a  sale 
of  the  negroes  under  the  decree,  upon  the  alleged  ground,  that 
there  are  no  debts  due  from  the  estate  to  make  it  necessary  to 
sell  the  negroes;  and  that  the  attempt  to  do  so  by  the  adminis- 
trator is  a  fraud  upon  their  rights. 

It  appears  from  the  proceedings  in  the  case,  that  there  are  no 
debts  of  the  estate,  requiring  a  sale  of  the  negroes,  unless  cer- 
tain demands  of  the  administrator  against  the  estate,  in  his  own 
right,  are  to  be  so  regarded;  and  it  is  insisted  that  they  are  not; 
because  they  are  barred  by  the  statute  of  limitations;  to  which 
it  is  replied,  that  an  executor  or  administrator  is  not  bound  to 
plead  the  statute  of  limitations;  and  that  therefore  he  may  re- 
tain for  his  own  debts,  though  they  be  barred  by  the  statute; 
and  of  course  may,  if  need  be,  file  his  bill  for  a  sale  of  negroes, 
under  the  statute  iu  such  case  made  and  provided. 

Then  the  only  question  presented  for  our  consideration  is, 
whether  an  executor  or  administrator  can  lawfully  retain  a  debt 
due  him  from  the  estate  which  he  represents,  which  was  barred 
by  the  statute  of  limitations,  before  he  administered.  And  we 
are  very  clear  that  he  can  not,  upon  unquestionable  principles 
of  right  and  wi'ong. 

It  is  not  intended  to  be  questioned,  that  an  execulor  or  ad- 
ministrator  is  not  bound  to  plead  the  statute  of  limitations,  to 
an  action  commenced  against  him  by  a  creditor  of  the  estate; 
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for  he  may  know  that  the  debt  is  a  just  one,  and  that  it  ought 
in  foTO  conscierUicB  to  be  paid,  though  it  be  barred  by  the  stat- 
ute; and  repi^esenting  the  estate  in  the  place  of  the  deceased, 
being  bound  morally  and  legally  for  its  proper  protection,  and 
having  no  interest  in  the  debt  sued  for,  there  can  be  no  reason- 
able supposition  that  he  will  collude  with  the  creditor  to  defraud 
it;  and  therefore  it  is  considered  perfectly  safe,  to  let  him  rely 
upon  the  statute  of  limitations  or  not,  at  his  own  discietion,  as 
the  deceased  himself  could  have  done  had  he  been  alive. 

But  very  different  is  it,  when  he  himself  seeks  to  charge  the 
estate  with  his  own  debt  which  is  barred  by  the  statute  of  lim- 
itations; his  position  then  becomes  antagonistic  to  the  estate; 
and  other  creditors  and  the  distributees  are  the  persons  to  judge 
as  to  the  propriety  of  resisting  his  claim  upon  the  ground  that 
it  is  barred  by  the  statute;  and  this  they  may  do  upon  a  bill  to 
settle  the  estate,  or  as  in  the  present  case,  to  prevent  the  sale  of 
negro  property,  upon  an  application  to  sell  it  for  the  payment 
of  such  debt;  or  in  the  case  of  creditors  by  setting  it  up  as  a 
defense  against  a  retainer,  upon  the  plea  of  fully  administered. 

A  contrary  principle  would  never  do;  men  can  not  be  trusted 
with  such  a  high  fiduciary  power,  to  be  exercised  by  them  in 
cases  affecting  their  own  claims;  the  necessary  consequence 
would  be,  that  they  never  would  fail  to  pay  their  own  debts 
barred  by  the  statute,  no  matter  how  iniquitous  it  might  be  not 
to  set  up  the  defense;  and  it  would  become  a  matter  of  struggle, 
with  every  creditor  upon  whose  claims  the  statute  was  operative, 
for  the  administration  of  the  estate,  with  the  sole  view  of  saving 
his  debt. 

There  is  no  adjudged  principle  of  law  permitting  such  thing, 
and  there  never  should  be.  Let  the  creditor  whose  claims  are 
barred  by  the  statute,  permit  the  administration  to  go  into  other 
hands;  then  he  can  be  met  at  arm's  length  by  an  adversary,  who 
can  properly  represent  the  estate;  if  he  can  satisfy  him  that  the 
bar  of  the  statute  ought  not  in  conscience  to  be  taken  advan- 
tage of,  well  and  good;  he  can  then  get  his  debt;  more  than 
this  he  ought  not  to  claim. 

In  the  case  of  Tebbs  v.  Carpenter,  1  Madd.  298,  under  the 
common  decree  in  an  administration  suit,  a  creditor  applied  to 
prove  a  debt  barred  by  the  statute  of  limitations;  and  the  execu- 
tor refusing  to  interfere,  the  plaintiff,  as  residuary  legatee,  in-* 
sisted  upon  setting  up  the  statute;  and  Sir  John  Leach,  M.  B.^ 
held  that  it  was  competent  for  the  complainant,  or  any  other 
person  interested  in  the  fund,  to  take  advantage  of  the  statute 
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before  the  master,  notwithstanding  the  refusal  of  the  executor; 
and  this  decision  was  confirmed  by  Lord  Chancellor  Brougham 
upon  appeal. 

This  is  a  much  stronger  case  than  the  one  now  under  consid- 
eration, for  who  can  doubt,  if  the  chancellor  permitted  a  person 
interested  in  the  fund  to  stop  a  creditor  barred  by  the  statute  of 
limitations »  when  the  executor  refused  to  do  it,  that  he  would 
much  more  readily  have  permitted  him  to  stop  the  executor  him- 
self,  in  an  attempt  to  charge  the  fund  with  his  own  debt  barred 
by  the  statute? 

We  therefore  reverse  the  decree  of  the  chancellor  in  this  case, 
and  give  the  relief  asked  by  the  complainants. 

Statutb  ov  Limitations  dobs  kot  Bun  against  Ai)MiNi8TBAT0B*a 
Claim  against  his  intostate's  estate,  because  he  can  not  sue  himself:  8taU  v^ 
BeigaH,  39  Am.  Dec.  C28. 

The  principal  casb  is  cited  and  approved  in  Bym  v.  Iteming,  3  Head^ 
063;  Wharton  v.  Marberry,  3  Sneed,  607;  Harr%9on'v,  Henderson,  7  Heisk. 
335.  It  seems  that  the  statute  extends  to  all  cases  where  the  full  time  to 
form  the  bar  of  the  statute  is  permitted  to  expire  before  the  administrator  or 
executor  makes  known  his  claim  and  intention  to  retain  it:  Wharton  v.  Mar^ 
berry,  3  Sneed,  607;  Bym  v.  Fleming,  3  Head,  663;  Harrison  v.  Hendemn^ 
7  Heisk.  335. 


Williams  v.  Allen  bt  al. 

[10  HulfPHBBTB,  337.] 

Kg  Sale  ov  Pebsonal  Pbopebtv  is  Ck>MPLETE  so  as  to  vest  an  immediata 
right  of  property  in  the  buyer,  so  long  as  anything  remains  to  be  done 
as  between  the  buyer  and  seller;  heuce  where  a  person  bargained  for  some 
oom  in  pens  on  the  bank  of  a  river,  at  one  dollar  per  barrel,  to  be  subse- 
quently measured,  and  the  com  is  destroyed  by  flood  before  being  meas- 
ured, the  loss  must  fall  on  the  seller,  and  the  purchaser  may  reoovar 
money  advanced  upon  the  price. 

AflsimpaiT.    The  opinion  states  the  case. 

J.  O,  Ouild,  for  the  plaintiff. 

Baldridge  and  Head,  for  the  defendants. 

By  Court,  McEimrsT,  J.  It  appears  from  the  bill  of  excep- 
tions in  this  case,  that  in  the  latter  part  of  the  year  1847,  the 
plaintiff  bargained  with  the  defendants  for  the  purchase  of  a 
quantity  of  com.  Previous  to  the  purchase,  the  com  had  been 
put  up  in  pens,  on  the  bank  of  Bledsoe's  creek,  neaf  its  junction 
with  Cumberland  river.  The  bargain  was  for  all  the  com  in 
the  pens,  at  the  price  of  one  dollar  per  barrel;  and  the  quantity 
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not  being  then  known,  was  to  be  ascertained  afterwards  by 
actual  measurement.  It  does  not  appear  that  any  time  was 
fixed  either  for  the  measurement  of  the  corn,  or  payment  of 
the  price.  In  the  month  of  December,  1847,  before  the  corn 
was  measured,  it  was  swept  off  by  a  flood,  and  wholly  lost. 
It  appears  from  the  proof  that,  after  the  purchase,  the  plaintiff 
assumed  to  be  owner  of  said  com;  and  forbade  an  officer  to  leyy 
upon  it  as  defendant's  property,  stating,  that  it  belonged  to 
faim,  that  he  had  bought  it  and  paid  part  of  the  price,  and  was 
to  pay  the  balance  on  his  return  from  market.  On  the  other 
hand,  there  is  proof  that  when  the  flood  began  to  threaten  the 
loss  of  the  corn,  the  defendant,  Robert  Allen,  applied  to  some 
of  the  witnesses  to  aid  him  in  saving  it,  '*  and  called  it  his  com 
at  the  time."  The  witness  Mathews  heard  a  conversation  be- 
tween plaintiff  and  defendant,  Robert  Allen,  some  time  after 
the  contract  for  the  purchase  of  the  corn.  Defendant  "  wished 
plaintiff  to  let  him  have  a  horse  in  part  pay  for  the  com;  plaint 
iff  told  him  that  the  corn  was  not  measured  and  delivered  to 
him,  and  he  was  not  bound  to  pay  until  tliat  was  done;  yet  to 
accommodate  him,  he  would  let  him  have  the  horse.'' 

It  further  appears  from  the  proof,  that  between  the  time  of 
the  contract  and  the  loss  of  the  corn,  plaintiff  let  the  defend- 
ants have  a  horse,  some  pork,  and  a  small  amount  of  money, 
towards  the  payment  of  the  price  of  said  com,  to  recover  back 
the  value  of  which  the  present  suit  was  brought. 

On  the  trial  in  the  circuit  court,  the  judge  instructed  the 
jury:  "That  if  the  plaintiff  bought  a  parcel  of  com  from  de- 
fendants, which  was  in  pens,  separate  and  distinguishable  from 
all  other  corn,  at  the  price  of  one  dollar  per  barrel;  and  there 
was  nothing  to  be  done  by  defendants  but  to  measure  it  with 
plaintiff,  and  deliver  it,  the  property  in  the  corn  vested  uncon- 
ditionally in  the  plaintiff,  and  the  risk  was  of  course  his." 

This  instruction,  we  think,  was  incorrect.  The  general  princi- 
ple is  well  established,  that  no  sale  is  complete,  so  as  to  vest  an 
immediate  right  of  property  in  the  buyer,  so  long  as  anything 
remains  to  be  done,  as  between  the  buyer  and  seller. 

Where  goods  are  sold  by  number,  weight,  or  measure,  so  long 
as  the  specific  quantity  or  measure  is  not  separated  and  identi- 
fied, the  sale  is  not  completed,  and  the  goods  are  at  the  risk  of 
the  seller:  Stoiy  on  Con.,  sec.  800.  The  contract  may  be 
complete  an^  binding  in  other  respects,  but  the  property  in  the 
goods  remains  in  the  vendor,  and  they  are  at  his  risk,  if  any  act 
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is  to  be  done  by  him  before  delivery,  eitber  to  distinguish  the 
goods  or  ascertain  the  price  thereof:  Ch.  Con.  375,  note  1. 

Though  the  subject-matter  of  the  contract  be  clearly  ascei^ 
tained,  yet  if  the  price  can  not  be  calculated  until  the  parties 
have  weighed  the  goods,  no  property  therein  passes  to  the  buyer 
till  such  act  be  done:  Simmons  v.  Swift,  5  Bam.  &  Cress.  857; 
Ch.  Con.  377. 

Where  several  bales  of  skins  (stated  in  the  contract  to  contain 
five  dozen  in  each  bale)  were  sold  at  a  certain  sum  per  dozen,  but 
it  was  the  duty  of  the  seller  to  count  over  the  skins,  to  see  how 
many  each  bale  actually  contained,  and  before  doing  so  they 
were  consumed  by  fire.  Lord  Ellenborough  and  Sir  James 
Mansfield  held  that  no  action  could  be  maintained  against  the 
purchaser  for  the  value  of  the  skins;  and  that  the  loss  fell 
entirely  upon  the  seller:  Zagury  v.  Fumell,  2  Camp.  242;  see 
also  Hanson  v.  Meyer,  6  East.  614;  Eugg  v.  Minett,  11  Id.  210; 
Simmons  v.  Swift,  5  Barn.  &  Cress.  857. 

And  a  mere  assumption  of  ownership  or  control  by  the  pur- 
chaser, will  not  be  sufficient  evidence  of  a  delivery.  At  most,  it 
affords  merely  a  presumption  of  delivery,  which  may  be  repelled 
by  evidence  showing  that  the  title  remained  in  the  vendor. 

The  foregoing  authorities,  which,  we  think,  lay  down  the  law 
correctly,  clearly  show,  that  the  circuit  judge  erred  in  directing 
the  jury,  that  the  property  in  the  com  in  question  was  vested  in 
the  plaintiff,  notwithstanding  the  failure  of  the  defendants  to 
measure  and  deliver  it.  On  the  contrary,  by  reason  of  their 
fiulure  to  do  so,  the  right  of  property  remained  unaltered;  and 
consequently  the  risk  and  loss  were  exclusively  theirs. 

The  judgment  will  be  reversed. 


Ih  Sales  of  Pkbsonal  Propebtt,  if  Antthino  Rbuaiivs  to  bb  Dons  be- 
tween the  parties  to  pat  the  articles  in  a  deliverable  state,  the  contract  ia 
not  complete,  and  the  property  does  not  pass:  PUasante  v.  Pendleton,  18  Am. 
Deo.  726;  but  d^elivery  by  a  vendor  is  sufficient  where  aU  has  Men  done  by 
him  that  he  way  do,  though  something  remains  to  be  accomplished  by  the 
vendee:  HtuU  v.  llntrman,  40  Id.  683.  The  principal  case  is  cited  and 
approved  in  Bond  v.  Oreenwald,  4  Heisk.  460. 
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Callahan  v.  Pattebson  et  al. 

[i  Tnua,  ti.] 

Wxve'b  Sbpabati  Pbofsrtt. — Equity  will  not  Dbcexb  Spioifio  Peb- 
VOR11A5CK  of  a  contract  for  the  sale  of  the  wife's  separate  property  whert 
the  bond  for  title  was  not  acknowledged  by  her  in  the  manner  prescribed 
by  law,  although  this  was  owin^  to  her  sickness,  and  part  of  the  consid- 
eration was  a  debt  dne  from  her  before  marriage. 

Pbivt  Examination  of  Wifs  Apart  from  hxb  Husband  is  indispen- 
sable to  the  conveyance  of  her  sepaxate  property. 

Skfabatb  Propxbty  of  Wifs  is  Liablk  for  hxb  Dsbib  contracted  before 
oovertare. 

HuBRAND  IS  Bound  to  Support  his  Wifk  out  of  his  Own  Pboprbtt* 
if  able  to  do  so,  without  resorting  to  her  separate  property. 

If  Husband  is  not  Able  to  Support  his  Wifx  and  her  children,  her 
separate  property  may  be  resorted  to  and  made  liable  for  that  purpose. 

Whxrk  Jury  has  bebn  Waived,  the  Judge  is  Substitutxd  to  th« 
same  attributes  that  would  have  been  vested  in  a  jury. 

TftAKSFER  BY  WiFE  OF  HER  SEPARATE  PROPERTY,  uuder  the  fonns  pre- 
scribed by  law,  will  pass  all  her  rights  to  the  property,  unsupported  by 
a  consideration,  inuring  to  her  benefit.  Per  Hemphill,  C.  J.,  aad 
Wheeler,  J.    Liscomb,  J.,  doubted. 

Sfbcuio  performance  of  contract  for  sale  of  land.  The  peti- 
tion Bets  out  the  purchase  of  the  land;  that  it  was  the  separate 
property  of  the  wife;  that  partof  the  purchase  price  was  applied 
to  an  antenuptial  debt  of  the  wife,  and  the  balance  for  necessa- 
ries furnished  her  after  her  marriage;  that  the  defendant  James 
D.  Patterson  and  his  wife  executed  a  penal  bond  to  make  good 
title  to  the  land;  that  owing  to  the  sickness  of  the  wife, and  the 
distance  to  a  notary,  it  was  not  acknowledged  by  her;  that  she 
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died,  leaying  the  minor  defendant,  Robert  Patterson,  her  only 
offspring;  that  the  defendant  James  D.  was  a  poor  man,  and 
not  able  to  respond  in  damages  for  the  breach  of  the  bond.  The 
answer  admitted  the  facts  alleged  in  the  petition,  but  denied 
that  they  were  su£5cient  to  entitle  the  plaintiff  to  a  decree  in  hia 
favor.     Judgment  for  defendants;  plaintiff  appealed. 

Vanderlip  and  Gordon,  for  the  appellant. 

No  counsel  for  the  defendants. 

By  Court,  Lipsoomb,  J.  The  first  question  presented  for  our 
consideration  is.  Can  the  specific  relief  prayed  in  the  petition  be 
granted?    Second.  Is  the  petitioner  entitled  to  any  relief? 

It  seems  to  have  been  a  favorite  object  with  the  framers  of  our 
constitution,  to  secure  to  the  wife  her  separate  property;  and  in 
the  nineteenth  section  of  the  general  provisions  they  have  pro- 
vided, that  all  ''  property,  both  real  and  personal,  of  the  wife, 
owned  or  claimed  by  her  before  marriage,  and  that  acquired 
afterwards  by  gift,  devise,  or  descent,  shall  be  her  separate 
property;  and  laws  shall  be  passed  more  clearly  defining  the 
rights  of  the  wife,  in  relation  as  well  to  her  separate  property  as 
that  held  in  common  with  her  husband/'  The  first  legislation 
on  this  subject,  under  the  constitution,  will  be  found  in  the  act 
of  the  first  state  legislature,  entitled  an  act  defining  the  mode  of 
conveying  property  in  which  the  wife  has  an  interest.  It  pro- 
vides, "  where  a  husband  and  his  wife  have  signed  and  sealed 
any  deed  or  other  writing  purporting  to  be  a  conveyance  of  any 
estate  or  interest  in  land,  slave  or  slaves,  or  other  effects,  the 
separate  property  of  the  wife,  or  of  the  homestead  of  the  family, 
or  other  property  exempted  by  law  from  execution,  if  the  wife 
appear  before  any  judge  of  the  supreme  or  district  court,  or 
notary  public,  and,  being  privily  examined  by  such  ofScer,  apart 
from  her  husband,  shall  declare  that  she  did  freely  and  willingly 
sign  and  seal  the  said  writing,  to  be  then  shown  and  explained  . 
to  her,  and  wishes  not  to  retract  it,  and  shall  acknowledge  the 
said  deed  or  writing,  so  again  shown  to  her,  to  be  her  act; 
thereupon  said  judge,  or  notary,  shall  certify  such  privy  exam- 
ination, acknowledgment,  and  declaration,  under  his  hand  and 
seal,  by  certificate  annexed  to  said  vmting,  to  the  following 
effect  or  substance/'  etc. 

It  is  manifest  that  the  contract  has  not  been  executed  and 
authenticated  in  the  mode  required  by  the  act  of  the  legislature 
just  cited,  to  create  any  binding  obligation  on  the  vdfe,  or  to 
justify  this  court  in  divesting  her  heir  of  title  in  his  mother^* 
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land.  But  v/e  are  asked  to  give  an  equitable  construction  to  tlie 
act,  and  to  consider  that  as  done,  tbat  was  intended  by  the  par- 
ties to  be  done,  in  the  face  of  and  in  contravention  of  an  express 
statute.  We  disclaim  any  right  so  to  contravene  and  nullify 
such  statute;  up  to  the  last  moment,  and  even  when  about  to 
acknowledge  the  contract,  according  to  the  statute,  she  has  a 
right  to  retract  and  repudiate  it.  This  statute,  even  when 
strictly  observed,  affords  but  a  flimsy  protection  to  the  separate 
property  of  the  wife.  Such  is  the  influence  the  husband  ac« 
quires  over  the  wife  that,  however  worthless  and  profligate  he 
may  be,  he  would  be  able,  generally,  to  procure  her  assent  to 
transfer  her  property,  with  all  forms  required  by  the  statute; 
and  the  proceeds  would  be  spent  by  him  in  riot  and  debauch,  if 
BO  inclined. 

It  may  well  be  questioned,  however,  if  a  transfer,  with  the 
forms  required,  would  pass  all  her  rights  in  the  property  so 
transferred,  unsupported  by  a  consideration  inuring  to  her  ben- 
efit. It  seems  to  me,  that  the  spirit  of  the  constitution,  in  giv- 
ing and  securing  whatever  separate  property  she  may  own, 
would  be  entirely  defeated,  if  her  property  could  be  conveyed, 
without  her  receiving  the  benefit.  Such  a  construction  would 
not  be  repugnant  to,  nor  inconsistent  with,  the  provisions  of 
our  statute;  because,  when  necessary  to  be  sold  for  her  benefit, 
the  statute  would  aflord  the  requisites,  to  be  observed  in  such 
transfer.  I  do  not  wish  to  be  understood,  as  deciding  this  last 
question,  as  it  is  not  embraced  in  this  case,  nor  necessaiy  to  a 
decision.  I  have  only  referred  to  it,  in  connection  with  the 
point  arising  on  the  contract  sought  to  be  enforced,  for  the  pur- 
pose of  eliciting  investigation,  on  a  question  believed  to  be  en- 
titled to  great  consideration. 

We  will  next  consider,  whether  the  plaintiff  is  entitled  to  any 
relief  under  his  petition.  We  will  lay  down  three  propositions 
that  will  have  a  bearing  on  the  question  we  are  discussing;  and 
they  are  believed  to  be  incontrovertible:  1.  That  the  separate 
property  of  the  wife  is  liable  for  her  debts,  contracted  before 
coverture;  2.  That  the  husband  is  bound  to  support  his  wife, 
out  of  his  own  property,  if  able  to  do  so,  without  resorting  to 
her  separate  property;  3.  That  if  the  husband  is  not  able  to 
support  his  wife,  and  her  children,  her  separate  property  may 
be  resorted  to,  and  made  liable  for  that  purpose. 

For  authorities  to  support  these  propositions,  see  Smiih  v. 
Paythress,  2  Fla.  93  [48  Am.  Dec.  176];  Smith  y.  Kane,  2  Paige» 
803;  Cater  v.  Eveleigh,  4  Desau.  20  [6  Am.  Dec.  696];  Durr  v. 
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Lawyer,  2  McCord  Ch.  369.  Under  the  first  proposition,  it  ia 
found  from  the  petition,  and  the  evidence,  that  a  debt  of  twenty 
dollars,  incurred  by  the  wife  before  coverture,  was  paid,  as  a 
part  of  the  consideration  of  the  contract.  Consequently,  that 
amount  could  claim  satisfaction  out  of  her  separate  property, 
if  proved  to  the  satisfaction  of  the  court  below.  Under  the 
second  proposition,  the  evidence  is  far  from  satisfactory.  It  is, 
that  he  was  a  very  poor  man.  This  is  too  vague  and  indefinite; 
the  wants  of  poor  people  are  quite  limited,  and  they  are  not  apt, 
either  to  indulge  in  extravagances,  or  wish  to  do  so. 

The  issue  to  be  inquired  into,  from  the  evidence,  is,  whether  he 
was  able  to  supx)ort  his  wife  and  children,  after  marriage;  and 
this  should  be  answered  in  the  affirmative,  or  the  negative;  if 
answered  in  the  negative,  then,  under  the  third  proposition,  it 
would  follow,  that  the  separate  property  of  the  wife  would  be 
held  liable  for  the  necessary  support  of  herself  and  her  child. 
The  testimony,  as  to  furnishing  these  necessaiy  supplies,  by  the 
proceeds  of  the  contract,  is  as  vague  and  indefinite  as  to  the 
ability  of  the  husband  to  support  her  and  her  children,  by  his 
own  means.  The  petition  does  not  disclose  the  amount  of  the 
consideration  for  the  contract,  nor  the  amount  applied  to  the 
necessities  of  the  wife;  nor  does  it  appear,  from  the  evidence. 
This  ought  certainly  to  have  been  averred  and  proved.  If  these 
facts  had  been  shown,  so  far  as  appropriated  to  the  previous 
debts  of  the  wife,  before  coverture,  her  property  would  be  lia- 
ble; and,  so  far  as  appropriated  to  her  absolute  necessities,  if 
the  inability  of  the  husband  had  been  found,  the  separate  prop- 
erty would,  also,  have  been  liable  to  pay.  But,  the  testimony 
was  not  certain,  as  to  any  necessary  fact,  but  the  twenty  dollars, 
for  a  debt  before  coverture.  Now,  if  the  evidence  had  been 
offered  to  a  jury,  to  support  the  facts  essential  to  a  recovery,  and 
they  had  found  a  verdict  for  the  defendant,  could  the  verdict  be 
set  aside  in  this  court,  by  the  observance  of  anything  like  uni- 
formity and  consistency  in  our  decisions  ?  It  has  been  before 
said  that  nothing  was  proved,  with  anything  like  certainty  to  a 
common  intent,  but  the  appropriation  of  the  twenty  dollars;  and 
as  the  amount  of  the  consideration  money  was  neither  averred 
iior  proved,  might  not  the  jury  have  fairly  inferred,  that  this 
gum  being  so  inadequate  for  the  one  hundred  and  sixty  acres  of 
land,  cast  a  shadow  on  the  whole  transaction,  that  justified  them 
in  discrediting  the  evidence,  and  concluding  that  the  contract 
was  vnthout  consideration  ?  If  we  believe  that,  from  the  evi« 
dence,  such  would  have  been  the  legitimate  conclusion  of  the 
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jury,  we  can  not  say  that  the  judgment  in  the  case  was  contrary 
to  evidence;  because,  a  jury  being  waived,  tbe  judge  was  substi- 
tuted to  the  same  attributes  that  would  have  been  vested  in  the 
jury.  The  extent  of  the  liability  of  the  husband,  on  his  bond, 
is  not  adjudicated,  because  we  have  not  believed  it  presented  by 
the  i*ecord.  Whatever  rights  the  plaintiff  may  have  against  him, 
can  be  fairly  adjudicated,  in  a  case  where  that  liability  is  as- 
serted, and  sought  to  be  enforced.  The  judgment  is  affirmed^ 
without  prejudice  to  the  plaintiff.  If  he  has  good  cause  of  ao- 
ticr.  and  grounds  to  subject  the  separate  property  of  the  wife, 
those  rights  can  be  asserted  in  another  action. 

HwiTTHiLL,  C.  J.  I  dissent  from  the  proposition  which  ques- 
tions whether  a  transfer  by  a  wife,  of  her  separate  property, 
under  the  forms  prescribed  by  the  statute,  would  pass  all  her 
rights  to  the  property,  unsupported  by  a  consideration,  inuring 
to  her  benefit.  The  statute  expressly  declares  that  such  convey- 
ance shall  pass  all  her  right,  title,  and  interest,  therein  conveyed; 
and  I  am  not  apprised  of  any  rule,  or  principle  of  law  or 
equity,  by  which  an  exception  is  made  to  this  general  provision. 

The  rule  seems  to  be,  that  the  conveyance  of  the  feme  coveri, 
made  under  the  forms  of  law,  of  her  separate  property,  is  as 
valid  as  if  made  by  Si/eme  sole,  or  other  person  having  capacity 
in  law  to  contract;  and  its  effect  can  be  avoided  only  by  show- 
ing mistake,  fraud,  or  duress:  Bein  v.  Heaih,  6  How.  241. 
The  purchaser  has  no  concern  with  the  investment  of  the  pro- 
ceeds of  the  sale.  Their  misapplication  may  raise  an  equity 
against  the  husband,  which,  in  proper  cases,  will  be  enforced 
out  of  his  estate;  but  this  will  not  invalidate  the  conveyance,  as 
in  favor  of  the  purchaser.  The  powers  of  femes  covert  over  theiv 
separate  estate,  created  by  law,  and  over  its  disposal,  when  at  • 
tempted  in  the  mode  pointed  out  by  the  statute,  and  their 
powers,  as  defined  by  the  doctrines  of  equity  jurisprudence, 
over  their  separate  estates,  created  by  deed,  have  been  discussed, 
to  some  extent,  in  the  case  of  Cartujrighi  v.  Edllis  and  Wtfe^  6 
Tex.  152,  and  HoUis  and  Wife  v.  Franfois  and  Border^  Id.  196 
[post],  decided  at  this  term;  and  to  them  I  refer  for  a  more  full 
exposition  of  my  views,  touching  the  point  raised  by  the  propo- 
sition in  question. 

Wheeleb,  J.  I  concur  with  the  chief  justice  upon  the  point 
presented  in  his  opinion,  in  this  case,  and  in  the  reference  to 
the  opinion  of  this  court,  in  the  cases  cited;  in  which,  also,  J 
fully  concur. 

Judgment  affirmed. 
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PowEB  OP  Feme  Coveet  over  heb  Sepakate  Estate:  See  note  to  ITumuu 
V.  FolweUy  30  Am.  Dec.  233-241,  where  the  subject  is  discussed. 

LiABiuTT  OF  Sepabatb  Propsbtt  ot  Femb  Covbbt  vob  heb  Debts:  See 
note  to  Etoing  v.  SfMth,  5  Am.  Dec.  589-593;  also  note  to  Thomiu  v.  FohoeU^ 
80  Id.  23a-241. 


Mitchell  v. 

U  TxZAS»  76.] 

ImTBUOTioir  MUST  be  Ubdebstood  in  Eefbbehos  TO  THB  Ibsub  and  Eti- 
DENGB  in  the  case.  The  words  employed  must  be  taken  in  their  ordlnaiy 
aLd  popular  acceptation. 

If  Pabtt  Intentionally  Misbepresents  Matebial  Fact,  or  produces  a 
false  impression  by  words  or  acts,  in  order  to  mislead  or  obtain  an 
undue  advantage,  it  is  a  case  of  manifest  fraud. 

Ant  Intentional  Misrefbesentation  ob  Concealment  of  Matebial 
Facts  in  the  making  of  a  contract,  in  cases  in  which  the  parties  have  not 
equal  access  to  the  means  of  information,  will  vitiate  and  avoid  the  con- 
tract, and  it  is  immaterial  whether  tlie  misrepresentation  be  made  on  the 
sale  of  real  or  personal  property,  or  whether  it  relates  to  the  title  to  land 
or  some  collateral  thing  attached  to  it. 

Whsbe  Party  Makes  Miskeprbsentation  of  Fact,  supposed  to  be  pecu- 
liarly within  his  knowledge,  whether  he  knew  it  to  be  false  or  made 
the  assertion  without  knowing  whether  it  was  true  or  false,  is  wholly 
immaterial. 

Rule  of  Caveat  Emptor  does  not  Apply  where  one  party  to  the  contract 
entered  into  it  by  reason  of  the  false  and  fraudulent  representations  of 
another  who  is  supposed  to  possess  superior  means  of.  information. 

Owner  of  Premises  must  be  Supposed  to  be  Peculiarly  Cognizant  of 
Quantity  of  Land  fit  for  cultivation  in  a  tract  which  he  undertakes 
to  sell  or  lease.  And  a  stranger  coming  to  buy  or  lease  haa  both  a  nat* 
nral  and  proper  right  to  look  to  him  for  such  information  and  to  cxx)ect 
the  truth. 

Every  Person  Reposes,  at  nis  Peril,  in  the  Opinion  of  Otuers,  when 
he  has  equal  opportunity  to  form  and  exercise  a  con'ect  judgment  of  hia 
own. 

When  Misrepresentation  is  I^Iade  by  Vendor  as  to  the  Quantity 
OF  Land,  though  innocently,  the  right  of  the  purchaser  is  to  have  what 
the  vendor  can  convey,  with  an  abatement  out  of  the  purchase  money 
for  so  much  as  the  quantity  falls  short  of  the  representation. 

Lessee  op  L.\nd  has  Kigiit  to  Abandon  and  Avoid  the  Lease  alto- 
gether, or  remain  uxx>n  and  cultivate  the  land  actually  conveyed  and 
have  an  abatement  of  the  price  pro  tanto  the  deficiency,  where  the  lessor 
fraudulently  misrepresented  the  quantity. 

Defendant  is  not  Estopped  from  Denying  that  Anything  is  Due  from 
him  to  plaintiff  by  hia  declarations  at  the  time  of  making  his  last  pay- 
ment that  *'hc  did  not  admit  the  justice  of  the  claim,  but  would  pay 
rather  than  go  to  law,"  and  asked  further  time  on  the  balance  stipulated 
in  the  contract. 
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Suit  for  two  hundred  and  twenty-five  dollars,  balance  due  on 
a  written  agreement.  Defendant  admitted  the  agreement,  but 
alleged  that  he  was  induced  to  make  it  by  the  fraudulent  repre- 
sentations of  plaintiff.  The  evidence  showed  two  payments 
made  on  the  agreement,  one  after  the  expiration  of  the  agree- 
ment or  lease;  that  the  defendant  then  complained  of  the  plaint- 
iff, and  said  he  had  been  advised  not  to  pay  the  rent,  and  did 
not  admit  the  justice  of  the  claim,  but  said  he  would  pay  rather 
than  go  to  law,  and  asked  further  time  on  the  balance  stipu- 
lated in  the  contract.  Judgment  for  defendant;  plaintiff  ap- 
pealed. 

Leuria  and  Rivers^  for  the  appellant. 

Gillespie^  for  the  appellee. 

By  Court,  Wheeleb,  J.  It  is  insisted,  on  behalf  of  the 
appellant,  that  the  court  erred  in  the  instruction  to  the  jury, 
and  that  the  verdict  was  not  warranted  by  the  evidence. 

The  instruction  given  must  be  understood  in  reference  to 
the  issue  and  evidence  in  the  case.  The  defense  jelied  on  was 
the  fraudulent  misrepresentation  of  the  plaintiff  in  respect  to 
the  quantity  of  land,  within  the  rented  premises,  in  a  good  con- 
dition for  cultivation.  The  issue  was  as  to  this  alleged  fraud 
and  deception,  and  to  this  point  the  evidence  was  directed.  The 
charge  then  must  be  understood  as  having  had  an  especial  and 
direct  reference  to  this  issue,  and  the  evidence  respecting  it. 
The  words  employed  must  be  taken  in  their  ordinary  and  popu- 
lar acceptation.  And,  thus  understood,  the  instruction  was,  in 
effect,  that  if  the  plaintiff  had  induced  the  defendant  to  enter 
into  the  contract,  by  fraudulent  misrepresentations,  by  which 
the  latter  had  been  deceived  to  his  prejudice,  the  plaintiff  was 
entitled  to  recover  only  the  actual  value  of  the  rented  premises; 
otherwise,  he  was  entitled  to  recover  the  full  amount  contracted 
for,  less  the  payments  previously  made.  This  instruction  as 
applied  to  the  case  in  evidence  was,  it  is  conceived,  correct.  If 
the  party,  says  Story,  intentionally  misrepresents  a  material 
fact,  or  produces  a  false  impression  by  words  or  acts,  in  order 
to  mislead,  or  obtain  an  undue  advantage,  it  is  a  case  of  manifest 
fraud:  Story's  Eq.  Jur.,  sec.  192.  It  is  a  rule  in  equity,  that  all 
the  material  facts  must  be  known  to  both  parties,  to  render  the 
agreement  just  and  fair  in  all  its  parts:  2  Kent's  Com.  491. 
And  if  there  be  any  intentional  misrepresentation  or  conceal- 
ment of  material  facts,  in  the  making  of  a  contract,  in  cases 
in  which  the  parties  have  not  equal  access  to  the  means  of 
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information,  it  will  vitiate  and  avoid  the  contract:  Id.  482; 
Lowry  v.  Pinson,  2  Bailey,  324  [23  Am.  Dec.  140].  It  is  imma- 
terial whether  the  misrepresentation  be  made  on  the  sale  of  real 
or  personal  property;  or  whether  it  relates  to  the  title  to  land,  or 
some  collateral  thing  attached  to  it:  Culver  v.  Avery,  7  Wend. 
880  [22  Am.  Dec.  586]. 

That  there  was,  in  this  case,  a  gross  and  palpable  misrepre- 
sentation and  deception,  intentionally  practiced  upon  the  de- 
fendant by  the  plaintiff,  in  a  most  material  fact,  seems  scarcely 
to  admit  of  a  doubt.  The  plaintiff  assumed  to  know,  and 
stated  the  fact  to  be,  that  there  were  of  the  premises  one  hun- 
dred and  forty  acres  of  land  in  a  good  condition  for  cultivation; 
whereas  the  fact  was  that  there  were  not  fifty  acres  in  that  con- 
dition. But  whether  the  party,  thus  misrepresenting  the  fact» 
knew  it  to  be  false,  or  made  the  assertion  without  knowing 
whether  it  were  true  or  false,  is  wholly  immaterial;  for,  it  has 
been  justly  said,  the  affirmation  of  what  one  does  not  know  or 
believe  to  be  true,  is  equally,  in  morals  and  law,  as  unjustifiable 
as  the  affirmation  of  what  is  known  to  be  positively  false:  1 
Story's  Eq.  Jur.,  sec.  193;  Ainslie  v.  MedlycoU,  9  Ves.  21.  The 
present,  therefore,  seems  to  have  been  a  case  of  manifest,  positive 
fraud  on  the  part  of  the  plaintiff,  of  a  character  to  vitiate  and 
avoid  the  contract. 

It  can  not  with  justice  be  said  that  the  parties  had  equal 
means  of  information  respecting  the  facts,  and  that  therefore 
the  maxim  of  caveat  emptor  ought  to  apply.  Their  means  of  in- 
formation can  not  be  said  to  have  been  equal.  And  that  rule 
does  not  apply  where  one  party  to  the  contract  entered  into  it 
by  reason  of  the  false  and  fraudulent  representations  of  another 
who  is  supposed  to  possess  superior  means  of  information: 
Irving  v.  Thovias,  18  Me.  418.  A  false  representation  relating 
to  the  value  of  an  estate,  the  knowledge  of  which  is  usually 
confined  to  the  owner  and  those  standing  in  confidential  rela- 
tions to  him,  does  not  come  within  the  rule  that  the  party 
making  it  is  not  responsible  to  one  deceived  by  it;  by  reason  of 
its  being  a  matter  which  is  or  should  be  equally  well  known  to 
both  parties:  Id.  And  a  lessee,  it  has  been  held,  can  not  be 
considered  as  having  waived  such  defense  to  an  action  on  the 
lease,  from  the  mere  fact  that  he  had  been  upon  the  premises 
before  the  lease  was  executed:  Id.  The  owner  of  the  premises 
must  be  supposed  to  be  peculiarly  cognizant  of  the  fact  of  the 
quantity  of  land  fit  for  cultivation,  which  he  undertook  to  state, 
and  which  a  stranger  coming  to  lease  the  premises  is  not  sup- 
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posed  to  know.  It  was  both  natural  and  proper  for  the  latter 
to  look  to  the  former  for  information,  and  he  had  a  right  to 
expect  the  truth.  Nothing  less  could  accord  with  the  plainest 
dictates  of  honesty  and  fair  dealing,  or  could  comport  with  the 
duty  of  the  plaintiff,  in  morals  and  law.  The  representation 
was  in  a  matter  respecting  which  the  defendant  is  not  supposed 
to  have  been,  equally  with  the  plaintiff,  acquainted  with  the 
facts;  and  it  was  made  in  a  manner  so  positive  and  definite  as 
naturally  to  induce  the  former  to  forbear  using  the  means  of 
information  which,  for  his  own  security,  he  might  otherwise 
have  employed.  And  these  are  the  circumstances  which  render 
the  misrepresentations  of  a  character  to  avoid  the  contract:  1 
Stoiy's  Eq.  Jur.,  sees.  198,  199;  2  Kent's  Com.  487. 

It  is,  indeed,  true  that  every  person  reposes  at  his  peril,  in 
the  opinion  of  others,  when  he  has  equal  opportunity  to  form 
and  exercise  a  correct  judgment  of  his  own;  but  that  is  not  the 
case  of  the  present  defendant.  If,  says  Sugden,  an  estate  be 
represented  as  containing  a  given  quantity,  although  not  pro- 
fessedly sold  by  the  acre,  the  circumstance  that  the  purchaser 
was  intimately  acquainted  with  the  estate,  would  not  necessarily 
imply  knowledge  of  its  exact  contents;  while  a  particular  state- 
ment of  the  quantity  would  naturally  convey  the  notion  of  actual 
admeasurement,  and  therefore  the  court  would  not  be  warranted 
in  inferring  that  the  purchaser  knew  the  real  quantity:  Sugd.  on 
Vend.  293,  294.  And,  a  fortiori,  this  would  be  the  case,  where 
the  purchaser  was  wholly  unacquainted  with  the  premises. 

Upon  the  discovery  of  the  fraud,  it  doubtless  was  competent 
for  the  defendant  to  have  abandoned,  or  restored  the  premises 
to  the  plaintiff  and  thereby  wholly  to  have  avoided  the  contract. 
But  as  it  appears  that  he  could  not  have  done  so  without  incon- 
venience and  injury,  and  could  not  have  been  restored  to  his 
original  condition  before  making  the  contract,  it  was  not,  as  we 
conceive,  necessary  for  him  to  have  done  this,  to  enable  him  to 
resist  tbe  payment  of  so  much  of  the  price  stipulated  for  the 
premises,  as  tlie  quantity  fell  short  of  the  representation:  Wyman 
V.  Heald,  17  Me.  329;  Waters  v.  Travis,  9  Johns.  465.  The  rule 
is  stated  to  be,  that  if  an  estate  be  sold  at  so  much  per  acre, 
and  there  is  a  deficiency  in  the  number  conveyed,  the  purchaser 
will  be  entitled  to  compensation:  Sugd.  on  Vend.  291.  And  the 
rule  is  the  same,  says  Sugden,  though  the  land  is  neither  bought 
nor  sold  professedly  by  the  acre;  the  presumption  is,  that  in  fix- 
ing the  price,  regard  was  had,  on  both  sides,  to  the  quantity 
which  both  supposed  the  estate  to  consist  of.     The  demand  of 
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the  vendor  and  the  offer  of  fhe  pnTcbaser,  are  suppoeed  to  be 
influenced  in  an  eqoal  degree,  by  the  qnantitgr  which  both  be- 
lieved to  be  the  sabject  of  their  bargain.  The  general  role, 
therefore,  is,  that  when  a  misrepresentation  is  made  as  to  the 
quantity,  though  innocently,  the  right  of  the  purchaser  is  to 
have  what  the  vendor  can  convey,  with  an  abatement  out  of  the 
purchase  money,  for  so  much  as  the  quantity  falls  short  of  the 
representation :  Id.  And  surely  the  right  of  tiie  vendee  or  lessee 
will  not  be  |«ejudieed  by  the  fact,  that  the  representation  was 
not  innoeently,  but  intentionally  and  fraudulently  made.  It  is 
a  very  old  head  of  equity,  said  Lord  Eldon,  Evans  v.  BickneU, 
6  Yes.  182,  that  if  a  representation  be  made  to  another  person 
going  to  deal  in  a  matter  of  interest,  the  former  must  make  the 
representation  good,  if  he  knew  it  to  be  false. 

It  appears  to  have  been  optional  with  the  defendant  whether  he 
would  at  once  abandon  and  avoid  the  contract  altogether,  or  re- 
main upon  and  cultivate  the  land  actually  conveyed,  and  have  an 
abatement  of  the  price,  pro  tanto  the  deficiency :  Evans  v.  Bwkndl, 
6  Yes.  182;  Qw&mel  v.  WoodUef,  2  Hen.  &  M.  178,  n. ;  JoUifer.  HUe, 
1  Call,  801  [1  Am.  Dec.  519];  Ndam  v.  Carrington,  4  Munf.  882  [6 
Am.  Dec.  619];  Glover  v.  8mUh,  1  Desau.  438  [1  Am.  Dec.  287]; 
Peay  v.  BriggSy  2  Mill  Const.  100  [12  Am.  Dec.  656].  The  right  of 
the  defendant  therefore,  to  his  defense,  was  not  waived  nor  lost 
by  his  omission  to  restore  the  premises.  Nor  is  it  conceived  to 
have  been  affected  by  his  subsequent  promises  of  payment;  since 
those  promises  were  accompanied  vntix  protestations  against  the 
justice  of  the  claim,  and  appear  to  have  been  induced  by  the 
fear  of  litigation.  The  defendant  had  already  paid  more  than 
the  proportionate  value  of  the  quantity  of  land  found  to  be  in 
good  condition  for  cultivation;  and  upon  no  principle  of  equity 
or  justice  could  more  be  required  of  him.  The  plaintiff  had  no 
right  to  demand  more,  and  any  promise  which  the  defendant 
may  have  made  after  the  contract  had  been  in  equity  executed, 
and  his  liability  under  it  extinguished,  was  without  considera- 
tion, a  mere  nudum  pactum,  not  obligatory  upon  him:  2  Bla. 
Com.  448. 

The  instruction  given  by  the  court,  as  a  legal  proposition, 
was  more  favorable  to  the  appellant  than  he  could  have  required; 
for  it  asserts  that  if  there  was  no  fraud  on  the  part  of  the 
plaintiff,  he  was  entitled  to  the  full  amount  stipxdated  in  the 
contract;  whereas,  had  the  misrepresentation  been  innocently 
made,  as  we  have  seen,  still  the  defendant  would  have  been 
entitled  to  an  abatement  of  the  price,  for  so  much  as  the  actual 
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quantify  fell  short  of  the  representation.  Bat  this  is  not  aa 
error  of  which  the  appellant  can  complain. 

The  defense  relied  on  appears  to  have  been  a  valid  defense  to 
the  action,  and  the  verdict  to  have  been  folly  supported  by  the 
evidence;  and  we  are  of  opinion,  therefore,  that  the  judgment 
be  affirmed. 

Judgment  affirmed. 

MisBVPUSXHTATiON  OF  Matibial  FiOT,  TBOUOH  UiiiiiTaaTiowAL,  made  by- 
one  of  the  parties  to  a  contract,  whereby  the  other  party  is  indnoed  to  con- 
tract»  ia  as  much  a  fraud  as  though  intended:  Tytan  v.  Pcusmore,  44  Am» 
Dec  18 1»  and  note.  Where  a  vendor  is  induced  to  make  the  sale  by  mis- 
representations made  to  him  by  the  purchaser  in  respect  to  material  £act» 
peculiarly  within  his  knowledge,  by  which  the  seller  is  deceived  to  his  injury,, 
the  sale  is  void,  and  the  title  does  not  psas  to  the  purchaser:  <?r|^  v.  Chubhr 
7  Tex.  603. 

Atfibmation  or  What  Owe  doss  mot  Know  ob  Believb  to  bb  Tbitb 
is  equally  in  morals  and  law  as  unjustifiable  as  the  affirmation  of  what  ia 
known  to  be  positively  false:  Jtuan  v.  Tou/min,  44  Am.  Dec  448,  and  note. 

Il(8TBUCTI0NS  MUST  BE  TaKBN  AND    CoNSIDBaBD    IN   BbRBBNCB  TO  THK 

Evidence.  That  an  instruction  be  correct  in  its  application  to  the  partica-^ 
lar  case,  is  all  that  is  required:  Davis  v.  Lo/Un,  6  Tex.  489. 

The  pbincifal  case  is  cited  to  the  point  that  where  a  misrepresentation 
as  to  the  quantity  of  the  land  is  made  by  the  vendor,  though  innocently,  the 
right  of  the  purchaser,  if  he  does  not  abandon  the  contract,  is  to  have  what 
the  vendor  can  convey,  with  an  abatement  of  the  purchase  money  for  so 
much  as  the  quantity  falls  short  of  the  representation,  in  WaiBing  v.  Kinnard, 
10  Tex.  508;  and  to  the  point  that  if  a  party  undertake  to  make  a  materiaT 
statement,  not  knowing  whether  it  is  true  or  false,  and  tibereby  mislead  an* 
other  to  his  injury,  it  is  no  difference  that  he  did  not  know  that  tba 
■Mat  waa  false,  in  Hendenon  v.  S,  R.  Co.,  17  Id.  67d. 


Shelton  v.  Wade. 

[4  Texas,  U8.1 

It  IB  WITHIN  Discretion  of  Coubt  to  Refuse  to  Dibmibs  Afpsal  on 
count  of  the  mere  informality  or  insufficiency  of  the  appeal  bond,  whers- 
the  appellant  will  immediately  give  a  good  and  sufficient  bond. 

Constitution  Guabantees  Right  of  Appeal.— The  laws  regulating  the 
exercise  of  the  right  are  intended  to  afford  the  party  every  possible 
facility  in  its  furtherance  consistent  with  a  due  regard  to  the  rights  of 
the  opposite  party,  and  they  should  be  so  construed  as  most  certainly 
and  effectually  to  attain  this  object. 

It  is  not  Nbcessaby  that  Pbingipal  in  Appeal  Bond  should  have  signed^ 
the  execution  of  the  bond  by  the  sureties  is  sufficient. 

Motion  to  dismiss  an  appeal.    The  opinion  snffioiently  stater 
the  grounds  of  the  motion. 
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Edrris  and  Pease,  for  the  appellant. 
Munger,  for  the  appellee. 

By  Court,  Wheeleb,  J.  The  affidaTit  of  the  appellant  is  re- 
garded as  haTing.  sufficiently  accounted  for  the  delay  in  filing 
the  record;  and  it  was  so  considered  and  determined  by  the 
court  at  the  last  term.  It  therefore  only  remains  to  determine 
whether  the  appeal  ought  to  be  dismissed  for  the  want  of  a 
sufficient  appeal  bond.  It  is  belicTed  to  be  the  settled  practice, 
to  hold  it  within  the  discretion  of  the  court,  to  refuse  to  dismiss 
an  appeal  on  account  of  the  mere  informality  or  insufficiency  of 
the  appeal  bond,  where  the  appellant  will  immediately  give  a  good 
and  sufficient  bond.  And  it  was  so  held  by  the  supreme  cotuii  of 
the  republic,  in  the  case  of  Crosby  t.  Huston,  1  Tex.  208.  We  see 
no  objection  to  the  exercise  of  this  discretion.  The  constitution 
guarantees  the  right  of  appeal.  The  laws,  regulating  the  exer- 
cise of  the  right,  are  intended  to  afford  the  party  every  possible 
facility  in  its  furtherance,  consistent  with  a  due  regard  to  the 
rights  of  the  opposite  party;  and  they  should  be  so  construed, 
as  most  certainly  and  effectually  to  attain  this  object.  It  is 
difficult  to  conceiTe  of  any  just  cause,  which  the  api)ellant  can 
have,  to  complain,  when  he  has  already  been  secured  by  a  suffi- 
cient bond.  His  security,  in  this  respect,  would  seem  to  be  his 
only  proper  concern.  To  dismiss  the  appeal  for  the  want  of  a 
sufficient  bond,  when  one  amply  sufficient  has  been  given, 
would  be  to  drive  a  party  to  his  writ  of  error,  and  thus  to  in- 
crease the  delay  and  expense  of  litigation,  without  securing  any 
ultimate  advantage  to  the  party. 

Tlf^  objection  to  the  bond,  for  the  want  of  the  signature  of 
the  appellant,  can  not  be  maintained.  It  was  not  necessary  that 
the  principal  should  have  signed;  the  execution  of  the  bond  by 
the  sureties  was  sufficient;  the  principal  being  as  effectually 
bound  by  the  judgment,  without  signing  the  bond,  as  he  could 
have  been  by  it.  This  has  been  repeatedly  decided:  Anonymous, 
Hard.  149;  Harrison  v.  Bank  of  Kentucky,  3  J.  J.  Marsh.  876; 
Thorn  v.  Savage,  1  Blackf .  51. 

We  are  of  opinion  that  the  motion  to  dismisfl  be  overruled. 

Ordered  accordingly. 

SlGNATUBS  or  ObUOOR  IB  NOT  ESSBNTIAL  TO  YALmXTT  OF  APPEAL  BOHB 

daly  sealed  by  him:  Parka  v.  Haglerigg,  43  Am.  Deo.  100.  The  principal 
cue  is  cited  to  the  point  that  an  appeal  bond  need  not  be  rignad  by  the  ap« 
pellant,  in  Lindsay  v.  Price,  33  Tex.  280. 

OBJXcnoN  THAT  Affeal  Bond  WAS  NOT  AcKNOWLSDOKD  before  an  aathor* 
iced  officer,  being  merely  technical,  the  court  will  retain  the  appeal  and  pei  • 
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iDtt  the  bond  to  be  properly  acknowledged,  upon  the  uanal  t&nam^  if  m 
^iamiflsal  would  sacrifice  any  substantial  right  of  the  appellant;  but  not 
-where  the  appeal  itself  rests  upon  merely  technical  grounds:  Ridabodt  y. 
Lwy^  35  Am.  Dec  682.  And  see  Hmrper  v.  Arektr,  48  Id.  472.  The 
l^rincipal  case  is  cited  to  the  point  that  an  appeal  will  not  be  dismissed 
tneiely  for  informality  or  insufficiency  in  the  bond,  if  the  appellant  wiD  im* 
mediately  cure  the  defect  by  giving  a  sufficient  bond,  in  Berrp  ▼.  Mmitn^  6 
Tex.  284;  and  to  the  point  that  where  aa  appeal  bond  mm  for  too  small  aa 
SMSonnt^  tha  appeUaat  will  be  permitted  to  iUa  a  nssr  bond,  la  Smmtim  w. 
JM;  86U.  418;  and  HMtY.  Border,  10 Id.  270. 


Gbozieb  bt  al.  t;.  Kimnm, 


[4TBUS,»t.] 

ScAUVTB  Pbovdivo  tbat  whbui  Fabtt  wxll  Maxi  Oatb  nu*  Ha  bai 
Ko  Okbxb  Btxdxncs  than  his  own  oath  to  eetabllsih  a  material  fiaot  he 
may  testify  himself  toaohing  aooh  fut»  oontemplatea  that  the  party  pro- 
posing to  testify  in  his  own  case  shall,  in  his  preliminary  ezamination 
touching  his  right  to  do  so,  state  the  fact  or  facts  to  whidi  he  proposes 
to  testify. 

Iv  All  OonraAcis  ooNoaBNiNo  NaoonABLB  Pafxb,  Act  or  Okx  PABVNsa 
binds  all,  even  though  he  sign  his  indiyidnal  name,  if  it  appear  on  the 
face  of  the  paper  to  be  on  partnership  aooount,  and  to  be  intended  to 
have  a  joint  operation. 

jMSTBUcnoK  IS  Ebboneoub  Which  Assuuxs  Fact  to  bb  Pboyxn  inntfid 
of  leaving  it  to  the  jury. 

Pbbson  Holding  Himsklf  out  as  Pabtnbb,  though  in  fact  no  partnership 
exists,  is  liable  to  a  creditor  who  contracts  with  the  firm. 

SVBRT  PaBTNEB  has  IMPLIED  AlTTHOBITr  TO  BiND  H18  OOPABTNEB  by  the 

making  of  notes  and  the  drawing  and  accepting  of  bills  for  ooaunerdal 
purposes  consistent  with  the  object  of  the  partnership;  and  to*  rebut 
this  presumption  of  authority,  there  must  be  proof  of  fraud,  or  a  knowl- 
edge of  the  want  of  authority,  or  notice  to  the  party  seeking  to  chaige 
the  firm  that  the  other  partners  would  not  be  responsible  for  the  acts  of 
their  copartners. 

AoTioK  on  a  promissoiy  note  payable  to  plaintiffs  and  signed 
*'  J.  Lombardo  &  John  Eirker."  Lombardo  admitted  the  mak- 
ing of  the  note  by  him,  and  that  it  was  made  on  the  partnership 
account.  It  was  proved  that  Lombardo  &  Eirker  were  part- 
ners, at  and  prior  to  the  time  of  the  making  of  the  note,  in  the 
retail  of  spirituous  liquors.  About  a  week  after  the  making  of 
the  note,  Lombardo  went  down  westward,  with  an  adventure  of 
merchandise,  and  Eirker  told  one  of  the  witnesses,  at  the  time, 
that  he  and  Lombardo  were  partners  in  that  adventure  also. 
Eirker  swore  that  he  did  not  authorize  Lombardo  to  make  the 
note;  that  it  was  given  for  liquors  and  goods  which  Lombardo 
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had  talcen  down  westward;  and  that  he,  Kirkeir,  was  not  m 
partnership  in  that  adyenture.  The  court  refdsed  to  giTO 
the  first  and  second  instmctions  of  plaintiiffl,  viz. :  **  1.  That 
the  partnership  aame  may  consist  of  the  persons  composing  the 
firm;  and  in  the  absence  of  proof  of  a  particular  name,  the 
names  of  both,  signed  bj  either,  would  be  prima  facie  binding 
on  both,  if  a  partnership  be  proved."  "2.  That  if  the  jury 
found  from  the  evidence  that  Lombardo  and  Eirker  were  part* 
ners,  then  either  could  sign  the  name  of  both  to  a  promissory 
note,  and  it  lies  upon  the  one  claiming  not  to  be  bound  to  show 
that  the  note  was  not  given  for  partnership  purposes,  and  that 
the  person  to  whom  the  note  was  given  knew  it,  or  had  cause  to 
suspect  it."  Judgment  for  defendant;  plaintiffs  appealed.  Tha 
other  facts  in  the  case  sufficiently  appear  from  the  opinion. 

0.  (7.  Hartley y  for  the  appellants. 

J.  B.  JoneSf  for  the  appellee. 

By  Court,  Whxklbb,  J.  In  the  decision  of  this  case,  it  be- 
comes material  to  consider  the  rulings  of  the  court:  1.  In  admit- 
ting  the  defendant  Eirker  to  testify;  2.  In  the  instructions  to 
the  jury;  and,  8.  In  refusing  a  new  trial. 

1.  The  first  question,  here  presented,  must  be  determined  by 
a  reference  to  the  fifiy-seventh  section  of  the  act  to  regulate 
proceedings  in  the  disixict  court.  This  section  was  intended  to 
provide  for  a  class  of  dealing,  so  trivial  in  amount  as  not  to  jus-^ 
tify,  in  all  cases,  the  obtaining  of  formal  proofs.  It  provides^ 
that  where  the  party  will  make  oath  that  he  has  no  other  evi- 
dence, than  his  own  oath,  to  establish  a  material  fact,  he  may 
himflelf  testify  touching  such  fact.  This  innovation  upon  the 
common-law  rules  of  evidence,  was  introduced  from  the  sup- 
posed neoessify  of  the  case,  and  is  allowed  where  there  is  a  des- 
titution of  other  means  of  proof;  but  it  is  not  to  be  extended 
beyond  the  express  enactment.  This  evidently  contemplates^ 
that  the  party  proposing  to  testify  in  his  own  case,  shall  in  his 
preliminary  examination  touching  his  right  to  do  so,  state  the 
fact,  or  facts,  to  which  he  proposes  to  testify.  He  is  not  to  be 
allowed  to  testify  generaUy,  but  only  as  to  such  facts  as  he  may 
be  unable  to  prove  by  other  evidence.  This  is  the  evident  mean- 
ing of  the  statute;  and  it  was  not  admissible  to  extend  its 
operation  beyond  the  obvious  import  of  its  terms.  The  courts 
therefore,  erred  in  not  requiring  the  party  to  state  the  facts» 
touching  which  he  proposed  to  testify,  and  in  not  confining  his 
testimony  to  those  facts.    But  the  party  was  not  only  permitted 
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to  testify  generally,  but  Yfhen  it  was  objected,  that  lie  was  speak- 
ing as  to  facts  which,  it  was  apparent,  he  could  prove  by  other 
evidence,  the  court  still  refused  to  arrest  his  testimony,  and 
ruled,  that  ^'  the  jury  should  decide  whether  he  swore  to  any  fact 
which  he  could  prove  by  anybody  else,  and  if  so,  they  should 
reject  so  much  of  his  testimony."  This,  it  would  seem,  was  to 
submit  to  the  jury,  a  difficult  inquiry;  for  it  is  not  easy  to  per- 
ceive, how  they  could  know  whether  or  not  the  party  could  prove 
the  same  facts  by  other  evidence.  It  was  at  least  an  inquiry 
which  it  did  not  belong  to  them  to  determine. 

2.  As  to  the  rulings  of  the  court  respecting  instructions  to 
the  jury.  The  first  branch  of  the  instruction  given,  that  is, 
*'  that  in  order  to  bind  all  the  partners,  the  note  given  in  evi- 
dence must  be  signed  with  the  partnership  name  and  style,"  is 
erroneous.  On  the  contrar}%  in  all  contracts  concerning  nego- 
tiable paper,  the  act  of  one  partner  binds  all,  even  though  he 
signs  his  individual  name,  if  it  appear  on  the  face  of  the  paper, 
to  be  on  partnership  account,  and  to  be  intended  to  have  a  joint 
operation;  and  the  holder  may,  at  his  election,  enforce  payment 
either  jointly,  against  the  firm,  or  separately,  against  tiie  party 
whose  signature  is  attached:  Gow  on  Part.  39;  3  Kent's  Com. 
41;  Doty  v.  Bates,  11  Johns.  544;  Hunt  v.  Adams,  6  Mass.  519. 
Here  one  partner  had  signed  the  names  of  both,  and  there  could 
be  no  doubt,  from  the  face  of  the  paper,  that  it  was  intended  to 
have  a  joint  operation.  The  instruction,  therefore,  was  not  only 
erroneous,  as  a  legal  principle,  but  it  was  so,  especially,  in  its 
application  to  the  case  in  evidence. 

The  remaining  branch  of  the  instruction,  viz.,  ^' that  a  lim- 
ited partnership  in  the  bar-room  did  not  authorize  either  to 
charge  the  other  for  goods  not  in  the  nature  of  the  partnership 
business,"  is  erroneous  in  two  respects:  1.  It  assumes  the  fact 
to  have  been  proved,  instead  of  leaving  it  to  the  jury  to  find 
the  fact  from  the  evidence:  Cobb  v.  Beall,  1  Tex.  342;  lAghSnam 
T.  Cooper,  1  Dana,  273.  2.  It  was  not  proved  as  assumed,  that 
the  partnership  was  ''limited"  to  the  bar-room;  but,  on  the 
contrary,  there  was  evidence  that  the  defendants  were  also 
{partners  in  the  ''  adventure  down  west,"  in  the  furtherance  of 
which,  the  note  in  suit,  was  given. 

The  first  proposition  asked  by  the  plaintiffs,  as  an  instruction, 
was  clearly  correct,  and  ought  to  have  been  given.  It  is  diffi- 
cult to  conceive  upon  what  ground  it  was  refused.  It  was  not 
only  correct  in  the  abstract,  but  it  was  a  proper  instruction  to 
have  been  given  in  this  case.     There  had  been  no  proof  that  this 
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£rm  was  known  by  any  particular  name.  They  had  signed  and 
used  the  name  of  '^  J.  Lombardo  &  Co.,"  but  whether  on  more 
than  one  occasion,  does  not  appear,  nor  does  it  appear  that 
that  was  the  name  by  which  they  were  accustomed  to  act  and 
•contract,  or  by  which  they  were  known. 

The  second  and  third  propositions,  asked  as  instructions,  by 
the  plaintiffs,  are  correct, 'with  the  qualification  that  it  be  under- 
stood, as  it  doubtless  was  supposed  to  be,  that  the  making  of 
the  note  referred  to,  was  within  the  scope  of  the  partnership,  or 
that  it  was  given  in  a  partnership  transaction;  and  this  ought, 
perhaps,  to  have  been  expressed. 

3.  As  to  the  ruling  of  the  court,  in  refusing  a  new  trial.  This 
was  asked  on  various  grounds,  but  it  will  only  be  necessary  to 
consider  that  which  relates  to  the  finding  of  the  jury  upon  the 
evidence.  It  was  proved  that  the  note  sued  on  was  given  in  a 
partnership  transaction;  the  adventure  in  which  the  defendant 
Kirker  had  admitted  that  he  was  a  partner.  The  only  evidence 
relied  on  to  discharge  the  defendant  Kirker  from  liability  upon 
the  note  was  his  own  testimony,  that  he  did  not  authorize  Lorn* 
bardo  to  make  the  note,  and  that  he,  Kirker,  was  not  a  partner  in 
the  adventure.  It  may  be  true,  that  Kirker  did  not  expressly 
authorize  Lombardo  to  make  this  note;  but  it  is  certainly  true, 
that  he  held  himself  out  to  third  persons  as  a  partner  in  the 
transaction  in  which  it  was  given.  He  so  stated  to  the  witness. 
And  this  was  an  implied  authority  to  Lombardo,  his  ostensible 
partner,  to  use  his  name,  and  as  to  third  persons  was  binding 
upon  him,  whatever  may  have  been  the  private  understanding 
between  the  partners.  If  a  person  hold  himself  out  as  a  part- 
ner, though  in  point  of  fact  no  partnership  exists,  he  is  liable 
to  a  creditor  who  contracts  with  the  firm:  Comyns  on  Oon.  481; 
2  Kent's  Com.  41. 

Where  (says  Starkie)  two  or  more  unite  in  partnership  for 
tarxying  on  a  particular  trade,  or  other  purpose,  they  become, 
in  point  of  law,  so  identified  with  each  other  that  the  acts  and 
admissions  of  any  one,  with  reference  to  the  common  object, 
are  the  acts  and  declarations  of  all,  and  are  binding  upon  all. 
The  very  constitution  of  this  relationship  furnishes  a  presump- 
tion that  each  individual  partner  is  an  authorized  agent  for  the 
rest:  2  Stark.  Ev.  582.  And  the  acts  and  representations  of 
parties  may  be  conclusive  evidence  of  their  partnership  in  favor 
of  strangers  who  are  not  cognizant  of  their  private  arrange- 
ments, but  who  must  be  guided  by  external  indications,  although 
as  between  themselves  they  are  not  partners:  Id.  583.    Hence, 
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if  a  person  has  represented  bimself  to  be  a  partner,  and  has 
been  trusted  as  each,  he  is  boond  by  that  representation;  and  it 
is  no  defense  for  him  to  show  that  he  was  not  in  fact  a  partner: 
Id.  686.  Erery  partner  has  an  implied  anthority  to  bind  his 
copartners  by  the  making  of  notes,  and  the  drawing  and  accept- 
ing of  bills  for  commercial  pnrposes,  consistent  with  the  object 
of  the  partnership:  Harrison  Y.Jackson,  7  T.  B.  210;  OattwayY. 
Maihew,  10  East,  264;  Bidlej/  v.  Ihylor,  18  Id.  175.  And  to 
rebnt  this  presumption  of  authority,  there  must  be  proof  of 
fraud,  or  a  knowledge  of  the  want  of  authority,  or  notice  to  the 
party,  seeking  to  charge  the  firm,  that  the  other  partners  would 
not  be  responsible  for  the  acts  of  their  copartners:  2  Stark.  Ev. 
143,  589.  There  is  no  pretense  of  fraud  in  the  present  case; 
and  the  notice  given  was  not  until  long  after  the  making  of  the 
note  sued  on.  The  facts  relied  on  by  the  defendant  constituted 
no  defense  to  the  action,  and  the  plaintiff,  under  the  evidence^ 
was  entitled  to  recover.  The  verdict,  therefore,  was  against 
evidence,  and  ought  to  have  been  set  aside,  and  a  new  trial 
granted. 
Judgment  reversed. 

0ns  Pabtnkb  can  Bum  ms  Copa&ivebs  bt  Nora  ur  Namx  of  Fxbk  in 
thoee  partnerships  only  that  are  engaged  in  a  trade  or  concern  in  which  the 
Issuing  or  transfer  of  bills  is  necessary  or  osual,  unless  express  authority  for 
the  purpose  is  given:  Lanier  ▼.  McCabe,  48  Am.  Dec.  173,  and  note;  see  also 
Fkmming  v.  PrueoU,  45  Id.  766. 

Pkatxr  for  iMSTBUonoK  MAT  AssoMX  ss  nuuy  facts  as  the  party  thinka 
his  testimony  will  prove,  but  if  there  in  no  legal  testimony  to  prove  a  single 
one  of  thoee  facts,  the  prayer  must  be  denied:  Whit^ord  v.  Burckmyer,  3^ 
Am.  Dec.  640.  A  charge  which  assumes  a  fact  to  be  proved  which  is  not 
proved  Is  erroneous:  WelU  v.  Bamett,  7  Tez.  684;  Hardy  v.  De  Leon,  5  Id» 
211;  WkeOer  v.  Moody,  9  Id.  872;  Cfay  v.  MeCh^n,  Id.  601;  Cfibmm  v.  IfiU,, 
21  Id.  225;  Drmkard  v.  Ingram,  Id.  650;  Hotoerton  v.  HoU,  23  IiL  5U 
FridgoMY.Buchamum,  24  Id  655. 
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OnvTBOLLDio  PBiNon>LB  WHICH  PsRVADEs  CUB  Emtibb  8nTm  OV  CiVU. 
JvBisntUDSROX  is  that  which  forbids  a  multiplicity  of  suits,  and  re-- 
qvlres  the  rights  of  the  parties  incident  to  the  subject-matter  of  the 
suit,  whether  they  be  of  a  legal  or  equitable  diaraoter,  to  be  determined 
in  a  single  controversy. 

At  ComcoN  Law  It  was  the  Practiob  to  Consider  Return  to 
KuuB  TO  Show  Cause  why  a  mandamus  should  not  issue  as  conclu- 
sive, and  to  remit  the  prosecutor  to  an  action  on  the  case^  or  to  a  crim- 
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Inal  inlonnaiioD,  fat  a  lelse  ratoni,  before  a  peremptory  mumdamuB 
wonld  be  awarded;  but  thie  ie  repafmuit  to  oar  eyetan  of  prooednre, 
wbich  repodiAtee  two  enite  where  the  matten  at  iame  oan  be  properly 
tried  and  detennined  in  one. 

Docmurs  that  Judomsnt  must  Stand  xjvless  Rbyxbsxd  vob  Ebbob,  or 
set  aride  for  fraad,  doea  not  apply  where  the  want  of  joriadiotion  ia  made 
A  qneation;  thia  mAy  alwAya  be  aet  np  when  a  judgment  ia  aooght  to 
be  enforced,  or  any  benefit  ia  daimed  nnder  it. 

Wbbbx  BiaoBDS  or  Coubt,  nc  Covtistkd  Eiogtiok  Cask,  ahow  that  no 
qnomm  of  judgea  waa  preaent,  that  the  conteatanta'  Attomeya  anbmitted 
the  oaae  to  arbitration,  that  the  award  of  the  arbitratora  waa  made  the 
Judgment  of  the  court,  the  whole  proceedinga  are  a  nullity,  becauae  the 
award  waa  not  rendered  aa  a  judgment  by  a  court,  there  being  no  quorum. 

Appbal.  Custer  leoeiTed  certificate  of  election  as  sheriff. 
Fitzhughy  also  a  candidate,  contested  the  election.  The  court 
records  showed  that  no  quorum  of  the  justices  of  the  court  ap- 
peared, but  that  thccounsel  of  the  contestants  agreed  to,  and 
did  submit,  the  controversy  to  arbitrators;  that  it  was  declared 
by  them,  there  being  a  tie  between  the  contestants,  that  the 
election  be  set  aside,  and  a  new  one  was  ordered.  This  award  was 
entered  as  the  judgment  of  the  court.  An  election  was  or- 
dered, and  Fitzhugh  declared  elected,  and  received  the  certifi- 
cate. Custer  applied  for  writ  of  maiidamus  to  compel  Fitzhugh 
to  deliver  him  the  office.  It  was  ordered  to  issue  by  the  court. 
Fitzhugh  appealed.    The  opinion  states  the  other  facts. 

JEverts,  for  the  appellant. 
Cravens,  for  the  appellee. 

By  Court,  Hemthill,  C.  J.  The  first  assignment  will  be  dis- 
posed of  vezy  brieflj.  No  motion  to  dismiss,  nor  action  of  the 
court  upon  such  motion,  appears  of  record.  In  the  opinion 
delivered  by  the  judge,  there  is  a  casual  observation  from  which 
it  may  be  inferred  that  such  motion  was  made,  but  this  fur- 
nishes no  such  evidence  of  the  point  raised,  or  of  the  ruling  of 
the  court,  as  will  authorize  the  exercise  of  appellate  super- 
vision. 

The  second  assignment  may  be  considered  as  embracing, 
though  not  veiy  distinctiy,  two  propositions:  1.  That  the  re- 
turn was  sufficient,  in  its  statement;  and  the  writ  should  have, 
therefore,  been  refused.  2.  That  if  the  truth  of  the  fact  stated 
in  the  return  could  be  impeached  in  the  same  suit  in  which  it 
was  filed,  yet  the  judgment  of  the  county  court  being  valid,  its 
obligation  could  not  be  disregarded. 

The  first  proposition  suggests  a  question  of  great  importance 
in  our  practice,  which  has  been  discussed  but  vexy  briefly,  if  at 
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bU«  by  coansely  and  which  has  not  been  decided  in  any  of  the 
cases  for  mandamus  which  hare  been  before  the  court.  There 
is  no  doubt  that  at  common  law,  if  the  return  showed  suffi- 
cient legal  reason  against  the  award  of  the  writ,  the  proceed* 
ings  on  the  mandamus  terminated.  Its  verity  could  not  be 
questioned  in  that  suit;  and  the  only  remedy  of  the  prosecutor 
was  by  bringing  an  action  on  the  case  for  a  false  return,  or  a 
criminal  information,  where  the  rights  of  the  public,  rather  than 
those  of  any  individual  in  particular,  were  concerned;  and  if 
judgment  be  given  establishing  the  falsify  of  the  return,  a  per- 
emptoiy  mandamus  would  then  be  awarded:  2%^  Caxe  of  the 
Surgeons^  Company,  1  Salk.  874;  Bex  v.  Abingdon,  2  Id.  431, 432; 
Bagg's  Case,  11  Co.  99,  b;  Wil.  M.  C.  427,  428, 429,  443.  This 
continued,  in  all  cases  of  mandamus,  until  by  the  statute  of  9 
Anne,  c.  20,  the  return  to  writs  issued  for  offices  and  franchises, 
in  corporations  and  boroughs,  were  made  traversable,  as  to  their 
material  facts;  and  such  further  proceedings  were  directed  to  be 
had,  as  if  the  applicant  for  the  writ  had  brought  his  action  for  a 
false  return.  And  by  the  statute  of  Wm.  IV.,  c.  21,  the  same 
rule  was  extended  to  all  cases  for  mandamus,  and  the  prosecutor 
was  authorized  to  plead  to,  or  traverse  the  return;  and  his  an- 
tagonist to  take  issue,  reply,  or  demur;  and  the  same  proceedings 
to  be  had  as  on  action  for  a  false  return. 

The  mischiefs,  designed  to  be  obviated  by  permitting  the 
facts  of  the  return  to  be  immediately  controverted,  and  their 
truth  or  falsity  ascertained,  are  veiy  forcibly  depicted  in  the 
preamble  to  the  statute  of  Anne.  Many  of  the  offices  into 
which  divers  persons  had  illegally  intruded  themselves  were 
annual  offices.  And  it  had  been  found  veiy  difficult,  if  not  im- 
practicable, by  the  laws  then  in  being,  to  bring  the  rights  of 
such  persons  to  the  offices  to  a  trial  and  determination  within 
the  compass  of  the  year.  And  where  they  were  not  annual,  it 
was  difficult  to  determine  the  right  before  such  persons  had 
done  divers  acts  in  their  said  offices  prejudicial  to  the  peace, 
order,  and  good  government,  within  the  cities,  towns,  etc., 
wherein  they  had  acted:  "And  whereas  divers  persons,  who  had 
a  right  to  such  offices,  or  to  burgesses,  franchises,  etc.,  of  such 
cities,  have  either  been  illegally  turned  out  of  the  same,  or  re- 
fused to  be  admitted  thereto;  having,  in  many  cases,  no  other 
remedy  to  procure  themselves  to  be  admitted  or  restored  thereto 
than  by  writs  of  mandamus,  the  proceedings  on  which  are  very 
dilatory  and  expensive,  whereby  great  mischiefs  have  already 
ensued,  and  more  are  likely  to  ensue,  if  not  timely  prevented." 
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The  remedy  provided  was  to  require  the  defendants  to  make 
a  return  to  the  first  writ  of  mandamus,  and  to  authorize  the 
prosecutor,  as  already  stated,  to  controvert  the  return  and  hare 
the  matters  at  issue  at  once  ascertained  and  determined. 

The  statute  of  Anne  has  not  been  made  of  force  in  this  state, 
nor  has  any  one  containing  provisions  of  a  similar  character, 
specifically  applicable  to  writs  of  mandamus,  been  adopted; 
and  the  question  arises,  whether  under  our  system  of  procedure 
and  pleadings,  we  may  not  well  hold,  that  the  truth  of  all  mat- 
ters which  are  alleged  in  the  pleadings  in  any  action,  may  and 
should  be  ascertained  and  determined  in  the  same  suit,  without 
the  necessity  of  resorting  to  a  second  action — ^f  or  the  express  and 
sole  purpose  of  determining  whether  the  matters  stated  are  true 
or  false.  That  this  proposition  should  be  answered  in  the 
affirmative,  it  seems  only  necessary  that  it  should  be  stated.  If 
the  facts  can  be  controverted  at  all,  they  can  be  determined  as 
well  in  one  as  in  two  or  any  number  of  actions. 

A  controlling  principle,  which  pervades  our  entire  system  of 
civil  jurisprudence,  is  that  which  forbids  a  multiplicity  of  suits, 
and  requires  the  rights  of  the  parties,  incident  to  the  subject- 
matter  of  the  suit,  whether  they  be  of  a  legal  or  equitable  char- 
acter, to  be  determined  in  a  single  controversy.  This  is 
conceived  to  be  a  great  improvement  over  the  cfystem,  which 
permitted  two  suits  in  relation  to  the  same  subject-matter,  one 
for  the  trial  of  the  legal,  and  the  other  of  the  equitable  rights 
of  the  parties;  and  which  authorized  a  judgment,  obtained  in 
one  form,  to  be,  perhaps  immediately,  enjoined  by  the  same 
court,  under  powers  vested  by  a  different  jurisdiction.  This 
rule  of  procedure,  requiring  the  rights  of  the  parties  to  be  tried 
in  one  action,  has  been  enforced  from  the  first  organization  of 
our  courts,  and  under  the  former,  as  well  as  the  existing  system 
of  jurisprudence;  and  by  the  seventh  section  of  the  act  organ- 
izing the  district  courts,  etc..  Laws  of  1846,  p.  202,  the  court 
is  directed  to  grant  all  such  orders,  writs,  or  other  process  nec- 
essary to  obtain  the  relief  prayed  for,  and  to  so  frame  the  judg- 
ments of  the  court,  as  to  afford  all  the  relief  which  may  be 
required  by  the  nature  of  the  case,  and  which  is  granted  by 
courts  of  law  or  equity.  A  marked  characteristic  of  our  system, 
is  the  repudiation  of  two  suits,  where  the  matters  at  issue  can 
be  properly  tried  and  determined  in  one;  and  the  party  entitled, 
must  have  the  judgment,  whether  his  rights  be  founded  on  the 
principles  of  law  or  equity. 

If  rights  of  legal  and  equitable  cognizance,  can  be  blended 
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and  tried  in  the  same  suit,  and  this  for  the  beneficial  purpose  of 
putting  an  end  to  litigation,  and  for  the  speedj  and  cheap  ad- 
ministration of  justice,  it  would  seem  that  no  rule  of  law  or 
practice  could  be  tolerated  under  our  system,  which  would  pro- 
hibit an  inquiry  into  the  facts  pleaded  in  a  suit,  and  yet  permit 
a  second  action  for  that  express  purpose.  If  any  adyantage 
could  be  derived  by  the  trial  of  the  dispute  as  to  the  fkcts,  in  a 
separate  action,  we  might  hesitate  in  the  rejection  of  the  rule, 
however  Inappropriate  and  apparently  repugnant  to  our  system 
of  procedure.  But  there  is  none.  Its  only  results  are  delay 
and  expense  to  the  parties,  and  their  concomitant  mischiefs. 

It  would  be  a  fruitless  task,  to  attempt  to  explore  the  reasons 
upon  which  the  rule  was  originally  founded.  Its  absurdity  and 
insufficiency  for  any  good  purpose,  are  established  by  its  partial 
abolition  nearly  a  century  and  a  half  since,  in  England,  and  its 
subsequent  complete  abrogation  in  aU  cases  of  mandamus. 

The  introduction  of  the  writ  of  mandamiia,  by  name,  does 
not  necessarily  bring  with  it  all  the  rules  of  practice,  regulating 
the  issue  of  the  writ.  The  rules  of  pleading,  in  cases  of  mau" 
damu8,  are  judicious,  and  should  be  enforced  when  not  incom* 
patible  with  statutory  regulations.  The  certainty  of  pleading, 
required  both  in  the  application  and  the  return,  was  to  some  ex- 
tent indicated  in  the  case  of  CvJUem  v.  Laiimer^  4  Tex.  329,  de» 
eided  at  the  present  term.  That  the  rides  which  govern  the 
writs  of  mandamuB  at  common  law,  are  modified,  as  well  by  oux 
statutes,  as  by  the  structure  and  organization  of  our  courts — 
and  we  may  add,  in  this  case,  by  the  principles  which  lie  at  thc^ 
foundation  of  our  system  of  procedure,  was  decided  by  the  su- 
preme court  of  the  republic,  in  the  case  of  Bradley  v.  MaCrabb, 
Dallam's  Dig.  608.  In  the  opinion,  it  is  stated,  that  in  deciding  on 
the  proper  practice  to  be  pursued  under  our  laws,  and  the  oigan- 
ijsation  of  our  courts,  we  derive  but  little  assistance  from  an  exam- 
ination of  the  practice  of  the  common-law  courts  of  England; 
and  the  decisions  thereon,  are  no  further  binding,  than  as  they 
are  applicable  to  the  structure  of  our  courts  of  justice.  There, 
the  terms  of  the  courts  are  frequent  and  long  continued,  and 
the  difference  between  the  time  of  the  festo  and  the  return  of  the 
writ,  varies  according  to  the  distance  of  the  respondent  from 
the  place  where  the  sessions  of  the  courts  are  holden.  Here  the 
courts  are  held  but  twice  in  the  year.  The  term  of  many  of 
them  does  not  exceed  six  days,  which  is  two  days  less  than  the 
minimum  period  allowed  in  England  between  the  i&Ue  and  the 
return  of  writs  of  mandamus.    The  dissimilarity  between  the 
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organisation  of  the  Engliwh  and  our  courts,  is  so  great,  that  no 
deduction  can  be  drawn  from  the  English  practice,  as  to  the 
proper  period  of  notice  under  our  judicial  establishment.  The 
question  then  arises,  whether,  on  a  just  interpretation  of  our 
statute  laws,  considering  the  powers  of  the  district  courts  and 
the  objects  to  be  obtained  by  the  remedy,  a  writ  of  mandamuM 
can  be  returned  to  the  term  from  which  it  issued.  This  ques* 
tion  will  admit  of  but  one  answer.  If  we  eTamine  the  usages  of 
other  courts  where  the  common  law  prevails,  we  will  find  that 
the  rule  to  show  cause,  the  altematiye,  and  the  peremptory  man- 
damu8f  have  all  been  granted  at  the  same  term  of  the  court,  etc. 

This  decision  was  made  under  the  statute  of  the  twenty-fifth 
of  January,  1841,  which  directed  judges,  in  issuing  writs  of 
mandamus,  to  observe  the  rules  which  govern  the  writs  of  mati' 
damtta  at  common  law,  as  modified  by  the  statutes  of  the  repub- 
lic; and  its  principal  object  was  to  prevent  writs  issuing  without 
notice  to  the  reqK>ndent. 

It  was  urged  in  that  case  that  the  defendant  was  entitled  to 
the  five  days'  notice,  before  the  commencement  of  the  term, 
under  the  statute  which  directed  all  original  process  to  be  exe- 
cuted five  days  before  the  return  day  thereof:  Laws  of  1836, 
201;  but  it  was  held,  in  effect,  that  the  writ  might  be  issued 
during  the  term,  and  that  the  defendant  was  entitled  neither  to 
the  five  days'  previous  notice,  nor  was  he  entitled  to  the  period 
allowed  in  England,  as  our  courts  might  often  close  before 
the  expiration  of  the  term  of  notice.  This  decision  has,  it  is 
believed,  been  generally  approved;  and  in  subsequent  laws,  it 
has  been  crpedally  provided,  that  writs  of  mandamus  may  be 
returned  at  the  term  at  which  they  were  issued. 

If,  from  the  character  of  the  writ,  the  nature  of  the  remedy, 
and  the  structure  of  our  courts,  we  were  authorized  to  disregard 
the  positive  rules  fixed  by  either  law  in  relation  to  notice,  it 
seems  that,  in  accordance  with  the  principles  regulating  our 
system  of  procedure,  we  may  disregard  the  ancient  rule  of  com- 
mon law,  requiring  the  facts  pleaded  in  the  answer,  to  be  con- 
troverted, not  in  the  same,  but  in  a  new  and  separate  action. 

We  proceed  to  examine  the  second  proposition  embraced  in 
the  assignment,  viz. :  as  to  the  power  of  the  court  to  disregard 
the  judgment  of  the  county  court,  vacating  the  election  of  the 
seventh  of  August,  and  treating  its  order  as  a  nullity.  It  may 
be  contended  that  the  latter  court,  having  jurisdiction  over  the 
subject-matter  and  the  parties,  their  judgment  is  conclusive, 
however  irregular  may  have  been  the  mode  of  arriving  at  their 
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decisioii.  The  correctness  of  these  positions  may  be  admitted, 
but  they  leave  untouched  the  controlling  question  in  the  case, 
Tiz. :  whether  the  judgment  was  rendered  by  a  court  of  compe- 
tent jurisdiction;  or,  rather,  whether  the  order  vacating  the 
election  of  the  seventh  of  August  emanated  from  a  court,  or 
from  an  unauthorized  individual.  The  doctrine  contended  for, 
that  a  judgment  must  stand,  unless  reversed  for  error,  or  set 
aside  for  fraud,  does  not  apply  where  the  want  of  jurisdiction 
is  made  a  question.  This  may  always  be  set  up  when  a  jndg* 
ment  is  sought  to  be  enforced,  or  any  benefit  is  claimed  under 
it;  and  this  is  not  inconsistent  with  the  principle  which  ordinarily 
forbids  the  impeachment  or  contradiction  of  a  record:  Cow.  & 
Hill's  notes  to  Phil.  Ev.  800,  note  651. 

In  this  case  there  is  no  impeachment  of  the  verily  of  the 
record.  The  want  of  jurisdiction  is  shown  upon  its  face.  The 
entry  commences  by  stating  that  there  was  no  quorum;  and  in 
a  continuous  narrative,  shows  the  submission  to  arbitration; 
the  award  of  the  arbitrators;  and  that  this  was  made  the  judg- 
ment of  the  court.  If  a  contested  right  to  an  office  be  the 
proper  subject  to  arbitrament— and  if,  under  the  rules  and 
principles  of  the  common  law,  independent  of  the  statute, 
rights  cognizable  by  the  county  court  may  be  arbitrated,  and 
the  award,  by  appropriate  proceedings,  be  made  the  judgment 
of  the  court;  yet,  this  award  has  not  the  force  of  a  judgment, 
for  the  reason  that  it  was  not  rendered  as  such  by  a  court.  The 
members  present,  if  any,  could  exercise  no  judicial  functions 
requiring  a  quorum.  The  entry  by  the  clerk,  of  the  judgment, 
was  unauthorized;  and  the  whole  proceeding  is  as  absolutely 
null  as  if  conducted  before,  and  determined  by  any  private  in* 
dividual  or  individuals,  without  the  pretense  of  judicial  author- 
ity. There  being  no  error  in  the  judgment  of  the  court,  it  is 
ordered  that  the  same  be  affirmed. 

Judgment  affirmed. 


Facts  Stated  in  Betubn  to  Mandamus. — The  faotB  stated  in  a  retom 
to  a  mandamua  are  suppoeed  to  be  true,  and  are  not  travenable;  if  they  are 
false,  the  remedy  is  by  action  against  the  person  making  the  retam:  Brodu§ 
▼.  Renter ,  2  Am.  Dec.  534;  and  where  the  retnm  is  accompanied  by  affidavits^ 
affidavits  in  reply  are  not  admissible:  People  v.  Corporation  of  Brooklyn,  19 
Id.  502;  see  also  UnivenaUst  Church  v.  Trustees,  27  Id.  267. 

JuDOMBNT  or  GouBT  HAVING  No  JuBiSDiGTiON  of  tho  psnon  OF  snb- 
ject-matter  is  a  nnllity,  and  wiU  be  disregarded  even  when  it  comes  int» 
question  in  a  ooUateral  proceeding:  Stoiggart  v.  Heavier,  89  Am.  Dec  418^ 
and  notes  BmUh  v.  Tupper,  43  Id.  483,  and  note. 
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Lynoh  EI  AL.  V.  Baxkeb  et  Ux^  Adm'x. 

[4  Tbus,  iSLI 

Balk  or  Land  bt  Adminxbtbatob  is  Judicial  Salb,  and  opentet  kk 
rtnu  In  rach  case  it  is  a  fgnend  role  that  ecneeU  emptor  appUas,  and 
the  pnrohawr  takes  his  pnrohaae  withont  warranty,  ezpren  or  Implied. 

Wbxbb  Admihistbatob  Bzxournro  Oudsb  or  Goxtbt  to  Sill  Lahss 
gives  the  purchaser  a  bond  for  a  warranty  title,  it  is  not  in  his  char- 
acter as  administrator,  snd  he  can  not  bind  the  estate  of  his  intestate  bj 
snch  a  covenant.   Whether  he  would  be  bound  personally,  left  undecided. 

VuTDBB  CAN  NOT  BssiSfc  Patmhit  OF  PcBCHASS  MoNBT,  on  gTound  of  de- 
fect of  title,  while  he  retains  the  warranty  bond  and  continues  in  the 
possession  of  the  land. 

Hbbs  mat  Make  Valid  Pabol  Paioxiiok  or  Lahd  among  themselTes* 
where  they  are  all  of  age,  and  if  one  is  not  of  age  at  the  time  of  the  par^ 
tition,  it  is  nevertheless  valid,  if  acquiesced  in  and  ccnflrmed  by  such 
heir  after  coming  of  age. 

ViBBAL  pABTinoN  OF  Land  WAS  BnTDiHO  undcT  the  Mexican  law  where 

Cn  Aonov  OH  PnoMiBaoBT  Kon  Oiybv  vob  PuBCHAaB  of  Lahd,  possss 
sion  of  warranty  bond  for  title  and  posseasion  cf  the  land  afford  ample 
and  legal  consideration  to  entitie  the  plaintiff  to  recover,  without  regard 
totitie. 

JvwmEKT  OB  Obdbb  ob  Bbcbbb  of  Coubt  of  Obhbbal  JuBODionoH^ 
on  any  subject  to  which  Jurisdiction  has  attached,  however  erroneous, 
defective,  or  irxegular,  can  never  be  questioned  or  avoided  in  a  col- 
lateral  way. 

JirDOMBRT  OF  PbOBATB  CoUBT  CAH  NOT  BB  QUBSTIONBD  GOLLATSBALLT  OB 

account  of  any  error  or  defect  in  it.  The  only  inquiry  that  can  be  made 
is,  Had  the  court  competent  Jurisdiction  to  render  such  judgment/ 

Bbrlbmxnt  of  SirociasioHs  in  Pbobatb  Coubt  la  Pbocbedino  in  Ebm 
acting  on  the  land  directiy,  and  a  decreee  for  its  sale  can  not  be  ooUater- 
slly  attacked.  If  the  sale  waa  without  any  necessity  existing  at  the 
time  the  order  was  made,  still  it  was  conclusive  until  set  aside  in  pro- 
ceedings having  that  object  directiy  in  view;  and  the  purchaser,  having 
purchased  without  fraud  or  collusion  with  the  administrator,  would  be 
protected  by  the  sale,  if  made  under  decree  of  a  court  having  jurisdiction. 

Pabtt  Who  Pboducbs  Tbansobift  of  Part  Onlt  of  Rsgobds  of  Coubt 
can  not  object  that  certain  things  do  not  appear  by  it  to  have  been 
done  which  should  have  been  done,  for  they  are  not  thereby  shown  not 
to  have  been  done,  and  the  appellate  court  is  bound  to  believe  they  were 
done  and  are  of  record. 

Bt  Sbotion  29  of  Act  of  1840,  ADUNisrBATOB  must  Apply  fob  Obdkb 
FOB  Salb  of  the  slaves  and  real  estate  as  soon  as  the  facts  ol 
the  insufficiency  of  the  proceeds  of  the  perishable  and  other  personal 
property  to  pay  the  debts  of  the  estate  is  apparent;  hence,  if  this  fact 
should  satisfactorily  appear  to  the  court  before  the  order  for  the  sale  of 
the  perishable  and  other  personal  property  is  made,  there  would  be  no 
error  in  its  decreeing  the  sale  of  both  the  real  snd  personal  property  is 
the  same  order. 


j^ 
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AcxnoH  by  Mrs.  Baxter^  administmtEix  de  bomM  turn,  and  bar 
husband,  on  a  promissoij  note  given  by  Lyneh  to  Oooper,  tbe 
first  administrator  of  the  estate  of  one  Henslqr*  'or  the  pur- 
chase of  certain  hmd  belonging  to  said  estate.  The  endanoe 
showed  that  the  land  in  question  was  part  of  land  formerly  be- 
longing to  one  Harmon  Hensley>  father  of  plaintiff's  intestate; 
that  he  died  leaving  seTeral  heirs,  all  of  age  except  one  llar- 
garet;  that  the  same  year  the  heirs  divided  the  land  by  metes 
and  bounds  in  equal  parts;  that  since  then  all  the  heirs  had  ac- 
quiesced in  the  partition  and  enjoyed  and  used  the  parts  allotted 
to  them.  The  other  &cts  appear  in  tiie  opinion.  Judgment 
for  plaintiffs;  defendants  appealed. 

WMf  for  the  appeUants. 

Hunger  arid  Leuris^  for  the  appeDees. 

By  Court,  Lipsooiib,  J.  The  first  and  8|poo&dobjeotionB  taken 
by  the  appeUants  to  the  judgment  of  the  court  bdovr,  may  be 
considered  together.  The  sale  of  the  land  was  a  judicial  sale, 
and  operated  in  rem.  In  such  cases,  it  is  a  genml  rule  that 
eaveai  emptor  applies,  and  the  purchaser  takes  his  purchase 
without  wananiy  express  or  implied;  and  if  the  administrator, 
in  executing  the  order  of  the  court,  gives  the  purchaser  a  bond 
for  a  warranly  title,  it  is  not  in  his  character  as  administiator, 
and  he  can  not  bind  the  estate  of  his  intestate  by  such  a  cove- 
nant; as  a  personal  undertaking  between  him  and  the  pur- 
chaser, how  far  it  would  be  valid,  is  not  now  before  us,  and  conse- 
quently, we  pass  it  by:  The  Mmte  AUegre,  9  Wheat  616.  But 
if  considered  independent  of  the  circumstances  of  the  sale  in 
this  case,  and  if  it  was  a  case  of  individual  private  contract,  the 
defense  set  up  could  not  be  available;  because  it  is  repugnant 
to  the  plainest  principles  of  law  and  justice,  to  allow  this  de- 
fense to  be  heard,  whilst  the  vendee  holds  on  to  the  bond,  and 
continues  in  the  possession  of  the  land  purchased:  Dufour  v. 
Camfrancy  11  Mart.  (La.)  615  [13  Am.  Dec.  860].  And  had  there 
been  no  contract  in  writing,  and  had  it  been  a  private  contract 
between  the  vendor  and  vendee,  and  the  vendee  had  given  his 
note  for  the  payment  of  the  land  and  gone  into  possession,  he 
could  not  avoid  payment,  notwithstanding  the  statute  of  frauds, 
if  the  plaintiff  was  able  and  willing  to  make  title:  Rhodeff  Adm'r 
V.  Starr,  7  Ala.  346. 

But  the  evidence  offered  by  the  defendant  in  the  court  below, 
entirely  failed  in  establishing  a  superior  outstanding  title  to 
that  of  the  plaintiff's  intestate.   The  evidence  of  Johnson  Hens- 
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ley,  a  "witDess,  and  the  only  one  offered  (and  he  was  introdnoed 
1)7  the^efendants),  proTes  that  the  land  was  a  part  of  the  head* 
Tight  league  of  his  father,  Harmon  Hensley;  that  H.  Hendey 
^as  also  the  father  of  the  plaintiff's  intestate;  that  the  father 
<lied  in  ISM,  leaving  sereral  children,  all  of  whom  were  of  age, 
excepting  one  daughter  about  fifteen  years  of  age;  that  shortly 
after  the  death  of  his  father,  the  children,  by  consent,  divided 
his  land  into  equal  shares;  that  they  set  apart  the  best  allot- 
ment to  the  •sister,  who  was  a  minor;  that  she  was  married  in 
1835,  and  that  she  and  her  husband  had  sold  her  share  to  the 
plaintiff's  intestate;  that  each  of  the  heirs  had  entered  upon 
and  enjoyed  their  several  shares,  and  had  acquiesced  in  the  par- 
tition so  made  in  1834,  and  made  no  complaint;  the  witness  did 
not  know  whether  the  partition  was  by  an  agreement  in  writing, 
or  not. 

The  appeUants*  counsel  supposes  this  partition  was  illegal  and 
Toid,  and  to  show  that  it  is  so,  refers  to  the  act  of  congress  of 
the  republic,  of  1840.  The  requisitions  of  that  act,  sk  years 
after  the  amicable  partition,  could  not  disturb  rights  growing  up 
imder  it;  the  parties,  with  the  exception  of  one,  were  of  an  age 
to  divide  out  the  land  that  had  descended  to  them,  by  consent, 
even  if  the  act  of  1840,  or  a  law  similar  in  its  terms,  had  been  in 
force  at  the  time  the  partition  was  made,  and  the  other's  acqui* 
escence  and  confirmation  after  she  was  of  age  to  act  for  herself, 
would  bind  her. 

There  can  be  no  doubt,  that  at  the  time  the  partition  was 
made,  a  verbal  sale  of  land  between  indiriduals  was  binding, 
and  the  contract  as  valid  as  if  evidenced  by  writing.  It  was  so 
decided  by  this  court  under  the  republic:  8caU  and  Solomon  v. 
Maynard  and  Wife,  Dallam's  Dig.  661,  and  the  authorities  there 
cited.  But  if  the  law  at  that  time  had  required  that  the  parti- 
tion should  be  in  writing,  it  could  not  be  disturbed  now;  the 
right  to  the  respective  shares,  according  to  the  partition,  ib  now 
-established  beyond  controversy  by  the  statute  of  limitations. 

Leaving  the  fact  of  the  appellant  Lynch  being  a  purchaser  at 
a  judicial  sale,  out  of  the  question,  and  placing  him  in  the  more 
favorable  position  of  a  vendee  under  a  private  contract  with 
dooper,  the  bond  he  sets  up  in  his  plea,  and  the  possession  of 
the  land  would  afford  ample  and  legal  consideration  for  the  note 
sued  on,  to  entitie  the  plaintiffs  to  recover.  We  do  not  intend 
to  be  understood,  in  commenting  on  the  evidence  of  outstanding 
title,  to  be  considered  as  giving  it  our  judicial  sanction;  if,  how- 
ever, it  is  objectionable,  it  is  not  for  the  appellants  to  raise  the 
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objection,  as  the  witness  was  introduced  by  them,  though  ob* 
jected  to  by  the  plaintiffs. 

We  now  come  to  the  last  objection*  and  the  one  most  relied 
on  in  the  very  able  and  ingenious  argument  of  the  appellant's 
counsel:  that  the  decree  of  the  probate  judge,  ordering  the  sale, 
is  a  nullity.  That  the  judgment,  order,  or  decree,  of  a  court  of 
general  jurisdiction,  on  any  subject  to  which  the  jurisdiction  has 
once  attached,  however  erroneous,  defective,  or  irregular  it  may 
be,  can  never  be  questioned  or  avoided  in  a  collateral  way,  until 
it  has  been  reversed,  set. aside,  or  revoked  in  a  proceeding  hav- 
ing that  object  directiy  in  view,  has  been  considered  as  well 
settled  for  the  last  century,  and  can  not  be  now  disturbed.  It 
has,  however,  been  supposed  by  some,  that  the  proceedings  of  a 
court  of  limited  jurisdiction  are  not  entitled  to  the  same  regard^ 
and  that  the  records  of  such  courts  must  show  a  strict  conformity 
to  all  the  requisitions  of  law;  and  that  unless  they  do  show  such 
conformity,  their  acts  confer  no  rights  and  impose  no  obligations 
on  any  one,  and  may  be  treated,  whenever  and  wherever  pre- 
sented, as  entire  nullities,  and  void.  Such  is  the  position  as- 
sumed by  the  appellants'  counsel;  and  he  contends  that  the 
decree  of  the  probate  judge,  ordering  the  sale  of  the  land,  for 
the  purchase  of  which  the  note  sued  on  in  this  case  was  given  ^ 
is  of  that  kind.  The  record  of  the  probate  court,  used  in  evi- 
dence on  the  trial  below,  was  introduced  by  the  appellants,  and 
does  not  purport  to  be  a  complete  record  of  all  the  proceedings 
in  that  court,  in  relation  to  the  administration  in  which  the  order 
of  sale  was  made;  the  appellants  can,  therefore,  claim  no  advan- 
tage arising  from  the  fact  of  its  being  only  a  part  of  the  record. 

The  decree  of  the  probate  court  ordering  the  sale  of  the  land 
belonging  to  the  estate  of  Cooper's  intestate,  was  made  under 
the  provisions  of  the  tweoty-ninth  section  of  an  act  regulating- 
the  duties  of  probate  courts,  and  the  settiement  of  successions^ 
passed  by  the  congress  of  Texas,  at  the  session  of  1840,  and  is 
in  the  words  following:  "Every  executor  or  administrator  is 
bound,  within  three  months  after  his  appointment,  to  petition 
the  court  of  probate,  granting  letters  testamentary  or  of  adminis- 
tration, for  the  sale  of  all  the  perishable  property  belonging  to 
the  succession,  and  all  or  such  portion  of  the  other  personal 
property,  except  slaves,  as  may  be  shown  to  the  court,  to  be- 
necessary  for  the  payment  of  debts  against  said  estate;  and  in 
case,  or  if  on  further  information  he  finds  that  the  proceeds  of 
the  sale  of  the  personal  property  will  not  be  sufficient  for  the 
payment  of  the  said  debts,  he  shall  then,  within  six  months  after 
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his  appointmenty  or  as  soon  as  he  ascertains  the  said  defidenoj^ 
petition  the  probate  court  for  the  sale  of  the  slaTes  and  real 
estate  of  the  decedent,  or  so  mnch  thereof  as  may  be  necessaij 
for  the  payment  of  said  debts;  and  the  said  court,  on  fall  and 
satisfactoiy  proof  of  the  existence  of  the  debts,  and  the  necessilj 
of  the  sale,  shall  order  the  same  on  cash  or  credit  as  may  be 
most  advantageous  to  said  estate,  or  as  the  nature  of  the  claims 
against  said  estate  may  require." 

The  record  offered  in  eTidence  of  the  decree  ordering  the  sale,, 
supposed  by  the  appellants  to  be  so  defectiye  as  to  amount  to  a 
nullity,  shows  a  petition  on  oath,  preferred  by  the  administrator 
in  the  words  following:  "To  the  Hon.  John  H.  Money,  chief 
justice  of  the  county  of  Austin,  and  judge  of  probate  for  the 
said  county:  The  petition  of  Walter  C.  Cooper,  administrator 
of  James  Hensley,  deceased,  respectfully  represents  that  there 
is  about  five  hundred  dollars'  worth  of  property  belonging  to 
the  succession,  which  he  thinks  is  likely  to  be  wasted,  unless 
the  same  should  be  disposed  of;  your  petitioner  further  repre- 
sents that  the  debts,  already  presented  against  said  succession^ 
amount  to  about  twelve  hundred  dollars,  and  the  expenses  of 
the  administration  make  it  necessary  to  sell  some  of  the  real 
estate,  in  addition  to  the  perishable  property  belonging  to  the 
succession.  Your  petitioner  would,  therefore,  pray  your  honor 
to  issue  your  decree  to  sell  the  perishable  property  of  the  said 
estate,  and  so  much  of  the  real  estate  as  may  be  necessary  to 
satisfy  the  debts  of  the  said  succession,  and  the  expenses  on  the 
same,  and  as  in  duty  bound  your  petitioner  will  ever  pray.. 
D.  Y.  Portis,  Att'y  P.  Q.*' 

Which  was  sworn  to  in  open  court,  by  Walter  0.  Cooper,  the 
administrator,  and  attested  by  the  clerk.  Then  follows:  '*  Wal- 
ter C.  Cooper's  petition  for  the  sale  of  the  perishable  property 
and  real  estate.  In  the  probate  court.  May  term,  1841,  the 
within  petition  having  been  read  and  considered,  it  is,  there- 
fore, ordered,  adjudged,  and  decreed,  that  Walter  C.  Cooper, 
administrator  of  the  estate  of  James  Hensley,  deceased,  proceed 
to  sell  all  the  perishable  property  belonging  to  the  said  succes- 
sion, at  the  late  residence  of  the  deceased.  And  that  he  also 
proceed  to  sell  so  much  of  the  real  estate  belonging  to  the  said 
succession,  as  shall  be  of  value  sufficient  to  pay  the  debts  of  the 
said  succession,  and  the  expenses  of  administering  the  same. 
J.  Money,  Probate  Judge,  A.  C." 

Then  follows  an  order  from  a  justice  of  the  peace  of  Wash- 
ington county,  to  three  individuals,  to  appraise  two  tracts  ol 
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land,  part  of  the  league  of  Harmon  Henslej;  the  letom  of  the 
appraiaere;  then  the  admiuistrator's  return  of  the  accoant  of 
sales  of  two  tracts  of  land  appraised,  the  first  sold  to  Rebecca 
Allen,  and  the  second  to  J.  R.  Lynch  (one  of  the  appellants), 
amounting  to  nine  hundred  and  eightj-one  dollars  and  eightj- 
acTen  cents.  This  return  is  sworn  to  by  the  administrator  be- 
fore the  probate  judge,  and  the  order  of  the  judge,  as  follows- 
*'  Let  the  foregoing  be  admitted  to  record.  Oct.  28th,  ▲.  d. 
1841.    J.  H.  Money,  Probate  Judge." 

The  objections  taken  to  the  proceedings  of  the  probate  court, 
just  cited,  that  will  be  noticed,  are:  that  the  petition  does  not 
show  a  conformity  with  the  law,  in  this,  that  it  does  not  show 
that  the  perishable  property  had  been  exhausted  before  apply- 
ing to  the  probate  court,  for  an  order  of  sale  of  the  real  prop- 
erty; that  the  record  does  not  show  the  facts  constituting  the 
necessity  for  a  sale  of  the  real  property;  that  the  record  should 
show  the  CTidence  by  which  the  judge  of  the  probate  court 
acted  in  awarding  the  decree  directing  the  sale  of  the  real  prop- 
erty; that  the  probate  court  being  a  court  of  limited  jurisdic- 
tion, if  the  record  does  not  disclose  all  the  facts  necessary  to 
the  exercise  of  its  jurisdiction  in  giving  its  judgments  and  de- 
crees, they  are  void. 

The  question  how  far  a  defective  judgment,  order,  or  decree 
of  the  probate  court,  could  be  considered,  in  a  collateral  mat- 
ter, has  been  much  discussed  in  the  supreme  court  of  Alabama, 
in  a  case  calling  in  question  a  sale  of  real  estate,  by  an  admin- 
istrator, in  a  suit  brought  for  the  same  property  by  the  heirs  of 
the  intestate,  and  in  its  principles  and  features,  in  many  respects 
similar  to  the  case  before  us.  By  the  statute  of  the  state  of 
Alabama,  after  an  order  of  sale  has  been  decreed,  the  adminis- 
trator is  required  to  give  bond  to  conduct  the  sale  according  to 
law,  before  he  can  obtain  the  order  from  the  clerk  of  the  or- 
phans' court.  In  the  case  of  Wyman  et  al.  v.  Campbeil  el  aL,  6 
Port.  219  [31  Am.  Dec.  677],  the  circuit  court  charged  the  jury, 
*'  that  if  the  administrator  had  sold  the  real  estate  of  his  intes- 
tate, without  giving  bond  according  to  law,  his  proceedings 
were  absolutely  void. "  This  charge  was  assigned  as  error,  in  the 
supreme  court  of  the  state.  In  overruling  the  opinion  of  the  judge 
of  the  circuit  court  and  reversing  the  judgment,  Chief  Justice  Col- 
lier discusses  with  great  ability,  the  right  to  question  the  judg- 
ment of  the  probate  court,  on  account  of  any  error  or  defects  in 
such  judgment,  in  a  collateral  inquiry.  He  puts  the  judgment 
«>f  that  court,  upon  the  footing  of  all  other  judgments,  that  the 
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inquiiy  can  only  be.  Had  the  court  competent  jurisdiotion  to 
render  such  ja^g;mentf  If  it  had,  howerer  erroneous  it  maybe^ 
that  judgment  can  not  be  controTerted,  until  it  has  been  re- 
Tersed  or  set  aside  by  an  appellate  tribunal,  in  a  proceeding 
haying  that  object  directly  in  Tiew:  Id.  241,  242.  The  chief 
justice,  in  adverting  to  the  fact  that  the  opinion  he  was  then 
giving,  ran  counter  to  the  opinion  of  the  court  in  WUey  and 
Oayle  t.  White  and  Leaky ,  that  had  been  twice  before  the  court» 
reported  in  2  Stew.  881,  and  in  8  Stew,  k  P.  855,  proceeds: 
"  The  very  great  respect  we  entertain  for  the  learning  of  the 
judges  who  cononzred  in  the  opinion  in  that  case,  and  the  pro* 
prieiy  of  upholding  the  doctrine  of  dare  dedais,  have  induced 
us  to  give  to  this  case  a  more  careful  and  elaborate  examina* 
tion.  Principles  the  opposite  of  those  we  have  stated,  would  be 
productive  of  the  severest  and  most  extensive  injuxy.  It  is  im- 
possible to  conjecture  the  vast  amount  of  property  held  under 
sales  made  by  order  of  an  orphans'  court,  and  we  all  know  that 
in  at  least  three  fourths  of  the  cases,  the  records  axe  remarkable 
for  their  want  of  technicality  and  legal  precision.  Let  the  rule 
be  established  and  continued,  which  requires  ihe  record  to  dis- 
close every  material  &ot,  and  which  makes  indispensable  to  the 
passing  of  the  title,  publication  of  the  petition  to  sell,  the  return 
of  the  sale,  the  execution  of  a  bond  by  the  administrator,  to  the 
orphans'  court,  and  evezythmg  else  which  the  statute  prescribes 
as  preparatory  to  a  decree,  and  a  large  majority  of  the  titles 
acquired  through  such  a  channel  would  be  overturned.  In 
questions  of  doubt,  arguments  drawn  ab  inconvenienti  deserve 
great  consideration.  It  is  worthy  of  remark,  that  the  distinc- 
tion between  void  and  voidable  judgments,  seems  not  to  have 
been  considered  in  the  case  of  Wiley  and  Oayle  v.  WhUe  and 
Lesley,  but  it  is  assumed  that  the  proceedings  of  the  orphans' 
court,  may  be  collaterally  impeached  for  an  omission  to  dis- 
close on  its  records,  an  observance  of  eveiything  enjoined  by 
statute,  upon  the  ground  that  it  is  a  court  of  limited  jurisdic- 
tion. This  reasoning  only  proves  the  order  to  have  b^n  void- 
able, if  the  authority  of  the  court  was  shown,  and  that  it  could 
not  hold  good  on  an  appeal  or  writ  of  error,  but  does  not  show 
that  it  was  void  per  se,  so  as  to  subject  it  to  an  indirect  attack." 
Having  participated  in  the  case  of  WUey  and  Oayle  v.  While 
and  Lesley,  it  may  be  permitted  me  to  bear  testimony  to  the  cor- 
rectness of  Chief  Justice  Collier's  remarks,  that  although  twice 
before  the  court,  the  distinction  between  void  and  voidable 
judgments  was  not  presented  or  considered;  but  it  was  taken 
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for  gianted  that,  as  the  orphans'  court  was  of  limited  jurisdic- 
tion, its  judgment  could  be  collaterally  attacked.  And  at  that 
time  cases  were  not  as  well  discussed  as  at  a  subsequent  period. 
TThe  remarks  of  the  chief  justice,  as  to  the  extent  of  evil  that 
^ould  result  from  a  different  rule,  are  most  strikingly  applica- 
hle  to  our  own  state.  If  irregularities  in  the  alcaldes'  courts, 
in  the  probate  courts  of  the  republic,  and  under  the  state  organ- 
ization, could  nullify  the  decrees  and  judgments,  property 
^Qfuld  be  unsettled  to  an  extent  far  more  distressing  than  can 
^ow  out  of  land  titles  emanating  from  different  sovereignties. 

I  have  been  so  forcibly  struck  with  the  practical  good  sense  of 
the  remarks  of  the  supreme  court  of  Ohio  on  this  subject,  that 
I  trust  I  shall  be  pardoned  for  introducing  them  here.  In  the 
case  of  The  Leasee  of  Ooforth  v.  Longtoorih,  4  Ohio,  129  [19  Am. 
■Dec.  588] ,  the  court  says :  *'  It  is  held  to  be  well  settled,  that  courts 
^ve  a  libeial  construction  to  statutes  authorizing  sales  of  real 
estate  by  executors  and  administrators.  Public  policy  requires 
that  all  reasonable  presumptions  should  be  made  in  support  of 
such  sales,  especially  respecting  matters  in  pais.  The  number 
of  titles  thus  derived,  and  the  too  frequent  inaccuracy  of  clerks 
•and  others  concerned  in  effecting  these  sales,  render  this  neces- 
saiy.  If  a  different  rule  prevailed,  purchasers  would  be  timid, 
and  estates  consequently  be  sold  at  diminished  value,  to  the 
j>rejudice  of  heirs  and  creditors." 

The  doctrine  we  have  been  discussing  was  again  presented  in 
the  supreme  court  of  Alabama,  at  a  more  recent  period,  in 
HiUiard  and  Wife  v.  Binford's  Heirs,  10  Ala.  977,  and  Chief 
Justice  Collier,  reviewing  and  sustaining  Wyman  et  al.  v.  Camp^ 
bell  et  al.,  held,  that  where  the  record  of  the  orphans'  court 
recites  *'  that  a  citation  issued,  as  required  by  the  statute,  and 
therefore  orders  that  the  will  be  admitted  to  probate,"  it  is  at 
most  voidable  only  and  can  not  be  collaterally  impeached,  but 
must  be  avoided,  if  erroneous,  in  a  direct  proceeding. 

That  the  probate  court  has  jurisdiction  over  the  estates  of 
<leceased  persons  can  not  be  doubted;  that  this  jurisdiction  was 
brought  into  exercise  directly  upon  the  property,  by  the  peti- 
tioner praying  the  decree  for  an  order  of  sale  of  the  land,  is 
equally  clear.  The  land  was  the  subject-matter  on  which  the 
oourt  exercised  its  jurisdiction;  whatever  might  be  the  order,  it 
was  a  question  before  a  competent  court,  and  its  decision  was 
-subject  to  revision  by  appeal,  but  could  not  be  attacked  in  a 
<K)llateral  way.  That  it  was  a  proceeding  in  rem,  can  be  made 
jnanifest  by  supposing  that  the  heirs  of  the  intestate  had  sued 
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Lynch,  the  porchaser,  and  attempted  to  show  that  this  jadg« 
ment  or  decree  for  the  sale  of  the  land  was  void,  because  they 
had  no  notice  and  were  not  parties  to  the  proceedings  of  the 
probate  court.  The  answer  would  be,  that  it  was  not  necessaiy 
to  make  them  parties,  because  the  proceedings  were  in  rem,  act- 
ing on  the  land  directly,  and  that  the  decree  of  the  court  could 
not  be  collaterally  attacked.  If  the  sale  was  without  any  neces- 
siiy  existing  at  the  time  the  order  was  made  for  such  sale,  still 
that  order  was  conclusive  until  it  had  been  set  aside  by  proceed- 
ings having  that  object  directly  in  view;  and  the  purchaser, 
having  purchased  without  fraud  or  collusion  with  the  admin- 
istrator, would  be  protected  by  the  sale,  if  the  decree  under 
which  it  was  made  was  the  decree  of  a  court  of  competent  juris- 
diction. This  would  come  clearly  within  the  rule  laid  down  in 
Wyman  et  cd.  v.  Campbell  et  aZ.,  and  the  purchaser  would  not  be 
affected  by  any  irregularity  in  the  proceedings,  or  error  in  the 
judgment  of  the  court,  in  making  that  decree;  all  the  vigilance 
the  law  would  exact  from  him  would  be  to  see  that  the  court 
making  the  decree  had  competent  jurisdiction,  and  he  could  not 
be  called  upon  to  inquire  whether  the  evidence  before  the  judge, 
of  the  necessity  of  the  sale,  had  been  spread  on  the  record  or 
not. 

This  would  be  decisive  of  the  case,  according  to  the  principles 
discussed  in  the  cases  we  have  examined.  It  is  said  that  a  dif- 
ferent rule  has  been  recently  laid  down  in  New  York,  in  the 
oase  of  a  proceeding  before  the  surrogate.  If  so,  it  is  repug- 
nant to  the  opinion  of  Chancellor  Kent,  in  Mooers  v.  White,  6 
Johns.  Ch.  360;  and  to  the  opinion  of  the  supreme  coiurt  of  the 
United  States,  in  Thompson  v.  Jblmie,  2  Pet.  168;  and  to  the 
opinion  of  the  supreme  court  of  South  Carolina,  in  Brown  et  al. 
V.  Oibson,  1  Nott  &  M.  326;  and  to  the  whole  course  of  the 
Alabama  decisions,  since  Wyman  et  al.  v.  Campbell  et  al,,  already 
cited. 

But  suppose  that  the  rule  of  law  should  be  otherwise,  and  it 
was  competent  for  the  appellants,  in  this  case,  to  call  in  ques- 
tion, in  this  suit,  the  correctness  of  the  decree  of  the  probate 
judge,  in  ordering  the  sale,  and  we  were  now  called  on  to  re- 
verse the  decree  as  a  case  brought  before  us  on  an  appeal ;  for  this 
is  the  effect  of  permitting  the  decree  to  be  questioned,  if  it  was 
made  by  a  competent  tribunal.  Would  the  appellants  be  in  a 
better  condition  f  For  the  purpose  of  answering  the  question, 
we  will  again  refer  to  the  petition.  It  shows,  that  is  to  say,  it 
represents  the  perishable  property  to  be  insufficient  to  pay  the 
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debtSy  and  asks  an  order  or  decree  for  its  sale,  and  for  the  sale 
of  the  real  estate,  or  so  much  as  maj  be  Ba£Elcient  for  the  pay* 
ment  of  the  debts;  the  petition  states  the  Talae  of  the  perish- 
able property,  and  the  amoont  of  debts  presented.  The  appel* 
lants,  howeTer,  say  that  th«  Talue  of  the  perishable  property 
does  not  appear  upon  the  record;  that  there  ought  to  be  better 
evidence.  To  which  they  may  be  answered  vexy  appropriately^ 
that  the  record,  or  part  of  the  record,  offered  in  evidence,  does 
not  purport  to  be  the  whole  record  of  the  soccession;  that  it  itf 
the  evidence  of  the  appellants,  and  if  they  had  brought  op  the 
whole  record,  it  would  have  been  foond  that  this  perishable 
property  had  been  appraised,  and  the  appraisement  properly 
retomed  as  required  by  law,  into  the  probate  court,  and  then, 
admitted  to  record.  The  law  required  this  to  be  done,  and  aa 
it  is  not  shown  not  to  have  been  done,  not  even  a  presumption 
against  it  raised  by  the  evidence  introduced  by  appellants,  we 
are  bound  to  believe  that  it  is  so  of  record. 

It  may  be  well  said,  that  if  everything  that  the  appellants  in* 
eist  should  appear  on  the  record,  really  ought  there  so  to  appear^ 
for  aught  that  appears  in  evidence,  it  is  in  the  record.  The  ap- 
pellants brought  the  regularity  of  those  proceedings  into  the 
discussion,  and  as  evidence,  offered  the  certified  copy  of  the 
petition  for  a  sale,  the  decree  ordering  the  sale,  the  account  of 
the  sale  returned  by  the  administrator,  and  the  order  of  the  pro- 
bate judge,  that  it  should  be  admitted  to  record;  and  the  clerk 
certifies  that  it  is  a  copy  of  these  particular  proceedings,  and 
not  that  it  is  a  complete  transcript  of  the  record  of  the  succes- 
sion. The  same  may  be  replied  to  the  objection  that  it  ought 
to  appear  on  the  record,  that  the  decree  was  based  on  other  and 
better  evidence  of  the  amount  of  the  debts  against  the  estate^ 
than  is  found  in  the  petition,  that  as  the  law  required  a  return 
of  all  these  debts  to  be  made  to  the  court;  and  also,  that  as 
they  were  required  by  law  to  be  presented  to  the  judge  for  hie 
approval,  we  are  bound  to  believe  that  all  this  was  before  the 
judge,  and  in  this  way  he  arrived  at  the  conclusion,  that  from 
the  amount  of  debts  and  the  appraised  value  of  the  perishable 
property,  a  sale  of  real  estate  was  absolutely  necessary  for  the 
.  payment  of  the  debts  and  the  expenses  of  administration.  The 
judge  of  the  probate  court  might,  if  so  inclined,  have  entered 
his  decree  more  formally,  and  recited  the  nature  of  the  evidence 
that  produced  the  conviction  in  his  mind,  that  the  estate  was 
really  indebted  to  an  amount  beyond  the  value  of  the  perishable 
property,  and  that  from  the  tableau  of  debts  he  was  fully  satis* 
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fied  of  the  ezistenoe  of  these  debts,  and  the  neceesiij  of  the 
sale;  but  the  Liw  does  not  require  him  to  state  the  eyidence  or 
satis&etozy  proof  by  which  he  arrived  at  his  conclusion;  nor 
can  we  saj  that  his  fiulnre  to  do  so  renders  the  decree  a  nuUitj, 
or  that  it  was  rerersable. 

But  it  was  said  the  decree  ordering  the  sale  of  the  perishable 
properly  and  the  real  estate,  tinder  the  same  order,  is  not  in 
conformity  to  law;  that  no  order  could  legally  be  made  for  a 
sale  of  the  real  estate,  until  after  the  sale  of  the  perishable 
property;  and  that  there  was  no  other  means  of  ascertaining 
that  there  would  be  a  deficiency  of  assets  from  that  source,  to 
pay  the  debts.  It  is  certainly  very  clear,  that  the  proceeds  of 
the  sale  of  the  perishable  properly,  ought  first  to  be  relied  on 
as  the  fund  for  the  payment  of  the  debts;  and  such  was  and  is 
the  meaning  of  the  law;  but  there  is  nothing  that  would  re- 
strain the  probate  court  from  ordering  the  real  property  to  be 
sold,  as  soon  as  it  was  made  to  appear  that  there  would  be  a  de- 
ficiinqr  from  the  perishable  properly. 

The  section  is  exceedingly  awkmrdly  exproosod.  After  di- 
recting {hat  the  admiaistmtor  shall  petition,  within  three  months 
from  his  appointment,  for  the  sale  of  all  the  perishable  properly 
belonging  to  the  succession,  and  all  or  such  portion  of  the  other 
personal  property,  except  slayes,  as  may  be  shown  to  the  court, 
to  be  necessary  for  the  payment  of  the  debts  against  the  estate, 
it  then  continues,  with  a  comma  after  the  word  *'  estate,'' "  and  in 
case  or  if  on  further  information,  he  finds  that  the  proceeds  of 
the  personal  property  will  not  be  sufficient  to  pay  the  said  debts, 
h^  shall  then,  within  six  montiis  after  his  appointment,  or  as 
soon  as  he  ascertains  the  deficiency,  petition,"  etc.  The  most 
satisfactory  construction  that  can  be  put  on  the  clause,  or  part 
of  the  section,  last  quoted,  makes  it  his  duty  to  petition  as  soon 
as  the  fact  of  the  insufficiency  is  made  apparent,  without  regard 
to  the  fact  that  the  perishable  property  had  not  yet  been  sold. 
And  in  this  case,  it  was  apx>arent  that  there  would  be  such  defi- 
ciency, from  the  amount  of  debts  presented,  and  the  small 
amount  that  could  be  realized  by  the  sale  of  the  perishable  prop- 
erty. And  on  this  being  satisfietctorily  proTcd  to  the  judge,  we 
can  not  perceiy^  that  there  would  be  error  in  his  decreeing  the 
sale  of  both,  at  the  same  time. 

In  fine,  if  the  decree  of  the  probate  court  was  before  us  for 
revision,  I  could  not  say,  from  the  presentation  of  the  record, 
that  it  ought  to  be  reversed.  I  am,  however,  veiy  clearly  of  the 
opinion,  that  if  it  was  defective  and  erroneous  and  the  eiror  ap- 
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paxe&ty  that  it  oonld  not  be  questioned  by  the  appellante,  in  this 
stdt;  that  it  could  only  be  attacked  by  proceedings  haying  that 
object  dixectly  in  view,  that  is  to  8ay»  to  xererse  or  rcToke  it.  It 
may  be  an  erroneous  judgment;  but  it  is  a  judgment  of  a  court 
of  competent  jurisdiction^  and  is  safe  from  a  collateral  attack. 

It  will  be  perceiyed,  that  from  the  view  we  baye  taken^  even  if 
the  decree  of  the  probate  judge  could  be  questioned  in  this  snit» 
the  judgment  of  the  court  below  would  be  affirmed,  because  we 
discoTer  no  substantial  errors  or  defects  in  that  decree. 

Judgment  affirmed. 

VKNDn  or  P088S88IOV  DKnERnniQ  aoainst  Pubghass  F&ice:  See  note 
to  Oan$  V.  Beiuhaw,  44  Am.  Deo.  156,  where  ouee  in  this  aeries  are  oolleeted. 

Pabol  Pastitiov  bt  Co-TBNAirre:  See  Brown  v.  Wheeler,  44  Am.  Dec 
06O»  and  note;  Dow  v.  Jewell,  46  Id.  V!h  Mid  note.  Fluoi  partifiion  of  land 
U  not  ofanoziooB  to  the  Texas  statute  of  frauds,  bat  is  valid  and  binding,  and 
is  placed  beyond  all  doubt,  where  the  parties  have  acted  upon  and  acquiesced 
in  such  partition,  and  have  never  attempted  to  repudiate  it:  Stuart  v.  Bakr, 
17  Tex.  417. 

CoKCLUsnriNBSS  ov  JiTDoicsHT:  S^  Smith  v.  TVpper,  43  Am.  Deo.  483,  and 
note  referring  to  prior  cases  in  this  series. 

Thx  pbxkoipal  GA8B  18  ciTKD  to  the  polut  that  a  sale  of  land  by  an  ad« 
ministrator,  under  an  order  of  the  probate  court,  is  a  judicial  sale,  to  which 
the  rule  of  caveat  emptor  applies,  and  mere  defect  of  title  is  no  defense  to  an 
action  to  recover  the  purchase  money,  in  WUUame  v.  McDonald,  13  Tex.  323| 
Thampaon  v.  Hunger,  15  Id.  527;  WaUon  v.  Beager,  20  Id.  109.  To  the  same 
point  is  Edmondeon  v.  Hart,  9  Id.  554;  Doxey^e  Adm'r  t.  Bums,  37  Id.  719. 
It  is  cited  to  the  point  that  it  is  not  essential  to  the  title  of  the  purchaser  of 
property  at  an  administrator's  sale  that  the  record  should  show  a  necessity 
for  the  sale;  for  the  order  of  sale  is  conclusive  of  that  question  until  it  be  sal 
aside  by  a  proceeding  having  that  object  directly  in  view,  and  the  purohaaer^ 
in  the  absenoe  of  fraud,  will  be  protected,  in  Poor  v.  Bopee^  12  Id.  440. 


Neill  V. 


[6  Tbzas,  23.] 

Wbbbs  Onb  Burs  Land  in  Name  ov  Anoxhbb  and  Pats  thb  Pubp 
OHASB  MoNBT,  a  trust  results  in  his  favor,  and  even  after  the  death  of 
the  nominal  purchaser,  parol  evidence  is  admissible  to  establish  the  trusti 
against  the  express  declaration  of  the  deed. 

Pabol  TsffnHONT  ov  Dbolarations  ov  Dboxased  Pxbson  that  An« 
OTHKB  Pkbson  wss  jointly  interested  with  him  in  the  purchase  of  cer- 
tain land,  the  deed  to  which  was  taken  in  the  name  of  such  deceased 
person  alone,  is  not  competent  to  raise  a  resulting  trust  in  such  other 
person,  without  proof  of  the  payment  of  part  of  the  purchase  money  by 
him. 

tv  JUBISPRCTDKNCB  OT  TkXAS  THKBB  IS  No  DIVISION  OT  JUBISDICRON  Into 

oommon  law  and  chancery;  the  same  rule  and  measure  of  justice  are  ap* 
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plied  to  the  nme  rights,  whenever  drawn  into  litigation,  and  are  admin- 
istered  according  to  the  principles  of  that  fonun  by  which  they  may  be 
most  effectually  attained. 
Iir  T1ZA8,   EQurrABLS  Titlb  may  be  Sit  up  as  Defbhsb  to  Aotxov 

OV  EjXOTlUXT. 

SxATuna,  BXZNQ  IN  Pabi  Matbbia,  axd  Bblatimo  to  Same  Sub- 
JBOT,  are  to  be  taken  together,  and  so  constraed,  in  reference  to  each 
other,  as  that,  if  practicable,  effect  may  be  given  to  the  entire  provisions 
of  each. 

Pbobatb  Goubt  Hia  Authobitt  to  Obdbr  Salb  or  Slates  abd 
Bbal  Pbofbbtt  at  Plagb  other  than  the  coonty  seat,  under  the  acts 
of  January  21,  1841,  and  of  February  4,  1841;  those  acts  are  not  repug- 
nant to  each  other. 

Statutes  abb  hot  Gobsidbbbd  to  bb  Bbpbalbd  bt  Impuoatiob,  unless 
the  repugnancy  between  the  new  provision  and  the  former  statute  be 
plain  and  unavoidable. 

XTIDBBGB    OriBKED,    THOUGH    BOT    AmOUBTIBO    TO    PbOOV  OV    FaCT,   but 

being  a  necessary  ingredient,  and  constituting  an  indispensable  link  in 
the  proof  of  that  fact,  should  not  be  excluded,  if  otherwise  unobjec- 
tionable. 

Ejbotmbht  for  certain  town  lots  in  Segnin.  Plaintiff  claimed 
title  in  his  intestate,  James  Oampbell.  Defendant  set  up  as 
defense  that  he  was  joint  owner  with  said  deceased;  that  he  had 
been  the  former  administrator  of  said  deceased,  and  while  such, 
petitioned  the  court  and  obtained  an  order  to  sell  the  interest 
of  deceased  therein.  That  he  sold  and  conveyed  his  own  and 
deceased's  interest  in  the  lots,  and  accounted  for  the  decedent's 
share  of  the  proceeds.  At  the  trial,  plaintiff  proved  title  in 
Campbell.  Defendant  offered  in  evidence  declarations  of  Camp- 
bell as  stated  in  the  opinion.  Also  the  petition  and  order  for 
a  sale  at  Seguin  of  the  lots,  all  of  which  evidence  was  excluded: 
the  latter,  on  the  ground  that  no  evidence  was  admissible  to 
prove  a  sale  at  Seguin,  it  not  being  the  oountj  seat.  Judgment 
for  plaintiff;  defendant  appealed. 

Howard,  for  the  appellant. 

Robinson,  for  the  appellee. 

By  Court,  Wheeleb,  J.  It  is  insisted  on  behalf  of  the  appel- 
lant, that  the  court  erred:  1.  In  &Lcluding  the  evidence  offered 
to  prove  the  defendant's  joint  interest  with  the  deceased  in  the 
lands  in  controversy.  2.  In  refusing  to  admit  in  evidence  the 
petition  and  order  of  sale  of  the  probate  court  of  Gk>nzales 
county. 

1.  The  only  evidence  offered  by  the  defendant,  to  establish 
the  title  asserted  by  him,  was  the  statement  of  a  single  witness, 
that  he  heard  the  deceased  say  that  the  defendant  was  jointly 
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interested  with  him  in  the  lots.  It  is  well  settled,  that  whera 
one  buys  land  in  the  name  of  another,  and  pays  the  purchase 
money,  the  land  will  be  held  1^  the  grantee  in  trust  for  him 
who  pays  the  money.  '*  The  clear  result  of  all  the  oases,  with- 
out a  single  exception,"  says  Story,  "  is  that  the  trust  of  the  legal 
estate,  whether  freehold,  copyhold,  or  leasehold;  whether  taken 
in  the  name  of  the  purchaser  and  others  jointly,  or  in  the  name 
of  others  without  ilie  purchaser;  whether  in  one  name  or  sev- 
eral; whether  jointly  or  successively,  results  to  the  man  who 
advanced  the  purchase  money.  This  is  the  general  proposition 
supported  by  all  the  cases:''  2  Story's  Eq.  Jur.,  sec.  1201,  n.  2,  a. 
Whether  after  the  death  of  the  nominal  purchaser  parol  evi- 
dence alone  is  admissible  to  establish  the  trust,  against  the  ex- 
press declaration  of  the  deed,  has  been  a  subject  of  controversy; 
but  it  is  now  settled  that  such  iMK>of  is  admissible:  Id.;  Lench 
V.  Lendi,  10  Tes.  611;  Boyd  v.  JfeXeon,  1  Johns.  Ch.  682; 
Botrford  V.  Bwrr,  2  Id.  404;  Ibote  v.  Colvin,  3  Johns.  216  [3 
Am.  Dec.  478];  German  v.  QiMdUL,  8  Binn.  803  [6  Am*  Dec. 
872].  In  Lendi  v.  Lench^  10  Yes.  611,  the  master  of  the  rolls 
said:  "  Whatever  doubt  may  have  been  formerly  entertained 
upon  this  subject,  it  is  now  settled  that  money  may  in  this  man- 
ner be  followed  into  the  land  in  which  it  is  invested;  and  a 
claim  of  this  sort  may  be  supported  by  parol  evidence/'  The 
same  doctrine  was  maintained  by  Chancellor  Kent,  in  Boyd  v. 
MoLean^  Bupra,  after  a  careful  review  of  the  authorities  and  an 
elaborate  examination  of  the  subject. 

But  the  question  here  is,  not  simply  whether  parol  evidence 
is  admissible,  but  whether  the  naked  declaration  of  the  de- 
ceased, of  itself,  and  without  proof  of  the  payment  of  the 
purchase  money,  is  su£Eicient  to  establish  title  in  the  defendant. 
And  we  are  of  opinion  that  it  is  not.  It  was  so  ruled  by 
Chancellor  Kent  in  the  case  last  cited.  He  there  said:  "The 
cases  uniformly  show  that  the  courts  have  been  deeply  im- 
pressed with  the  danger  of  this  kind  of  proof,  as  tending  to 
perjuiy  and  the  insecurity  of  paper  title;  and  they  have 
required  the  payment  by  the  cestui  qwe  trusi  to  be  clearly 
proved.  In  the  case  of  Lench  v.  Lench,  Sir  William  Grant  did 
not  deem  the  unassisted  oath  of  a  single  witness,  to  iihe  mere 
naked  declaration  of  the  trustee,  admitting  the  trust,  as  suffi- 
cient; and  there  were  no  corroborating  circumstances  in  the 
case.  He  thought  the  evidence  too  uncertain  and  dangerous  to 
be  depended  upon:"  10  Yes.  519. 

Here  there  was  but  the  oath  of  a  single  witness,  to  the  naked 
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dedaiation  of  the  deceased,  that  the  defendant  was  jointly  inter* 
ested  with  him  in  the  land;  and  we  are  of  opinion  that  this  was 
not  competent  evidence  to  establish  title  in  the  defendant;  and 
that,  therefore,  it  was  rightly  excluded. 

It  is  insisted  by  the  appellee  that,  as  matters  of  trust  are 
peculiarly  cognizable  iu  a  court  of  equity,  and  as  a  mere  equita- 
ble defense  resting  in  parol  can  not  be  set  up  so  as  to  defeat  the 
legal  title  of  the  plaintiff  in  an  action  of  ejectment  at  common 
law,  this  defense  can  not  be  set  up  in  the  present  case,  though  sup- 
ported by  competent  cTidence.  We  think  otherwise.  In  our  own 
jurisprudence  there  is  no  division  of  jurisdiction  into  common 
law  and  chancery.  We  have  not  two  rules  by  which  to  admin- 
ister justice  in  the  same  case,  nor  two  modes  of  applying  the 
rule  to  the  same  rights,  attaining  different  results.  But  the 
same  rule  and  measure  of  justice  are  applied  to  the  same  rights 
whenever  drawn  in  litigation,  administered  according  to  the 
principles  of  that  forum  by  which  may  be  most  effectually 
attained  the  equity  as  well  as  the  law  of  the  particular  case.  Oiur 
courts  are  not  restricted  by  the  rules  which  limit  and  define  the 
jurisdiction  of  courts  of  common  law  and  chancery  in  England 
and  those  states  whose  laws  recognisse  two  separate  jurisdictions, 
each  administering  justice  according  to  its  own  peculiar  forms 
and  rules  of  procedure.  Whatever  may  be  the  rights  of  a  party 
recognized  by  law  here,  whether  equitable  or  legal,  they  may  be 
asserted  in  our  courts  without  regard  to  these  distinctions. 

In  Pennsylvania  it  is  held  that,  as  there  is  no  court  of  chan« 
eery,  an  equitable  title  may  be  interposed  to  the  plaintiff's  right 
to  recover  in  an  action  of  ejectment:  Swayte  v.  Burke,  12  Pet. 
11;  Oardon  Y.Eerr,  1  Wash.  C.  C.  322;  and  we  have  no  doubt 
that  here  an  equitable  title  may  be  interposed  to  the  plaintiff's 
right  to  recover  in  an  action  like  the  present. 

2.  The  petition  of  the  administrator  for  the  sale  of  the  lands 
in  question,  and  the  order  of  the  probate  court  thereon,  bear 
date  in  June,  1841.  The  petition  asked  an  order  to  sell  at 
Seguin,  a  place  other  than  the  county  seat;  and  although  the 
order  does  not  in  express  terms  direct  the  sale  at  Seguin,  yet, 
taken  in  connection  with  the  petition,  it  is  to  be  considered  an 
order  to  sell  at  that  place.  It  evidently  was  so  understood  by 
the  administrator,  and  so  intended  by  the  probate  court.  The 
evidence  was  excluded  upon  the  sole  ground  that  the  probate 
court  had  no  authority  to  order  the  sale  at  a  place  other  than  the 
couniy  seat.  It  therefore  becomes  material  to  determine  whether 
the  probate  court  had  authority  to  make  the  order  in  question. 
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^6  act  upon  which  the  appellant  relies  to  sapport  the 
aathoriiy  of  the  probate  court  to  order  the  sale  at  Seguin  is 
*'An  act  to  regulate  public  sales/'  approved  January  21, 1841; 
which  provides  that  all  sales  by  sherifEs,  constables,  adminis* 
trators,  etc.,  **  may  be  held  at  the  residence  of  the  owner  of  the 
property,  or  at  the  late  residence  of  a  deceased  person,  or  at 
any  other  place,  by  consent  of  the  parties  interested,  which  will 
be  most  adyantageous  to  the  sale  of  the  properly;  provided  thai 
real  estate  and  slaves  shall  be  sold  at  the  court-house  of  the 
lespective  counties,  unless  an  order  of  the  court  be  had  to  sell 
at  some  other  place:"  5  Stat.  66. 

This  statute,  by  clear  and  necessaxy  intendment,  gives  to  the 
probate  court  the  authority  to  order  a  sale  of  lands  and  slavee 
elsewhere  than  at  the  court-house  of  the  county.  But  it  is  in- 
sisted that  the  provision  giving  that  authority  was  virtually  xe- 
pealed  by  a  statute  passed  at  a  subsequent  day  of  the  same 
session.  The  latter  act  is  entitled  '*An  act  to  regulate  sales  by 
judgment  or  decree  of  a  probate  court  or  court  of  chancery,'^ 
was  approved  on  the  fourth  day  of  February,  1841,  and  enacts 
"thai  all  sales,  whether  by  order,  judgment,  or  decree  of  any 
probate  court,  or  court  of  chancery,  shall  be  regulated  and 
governed  by  the  laws  governing  sales  under  execution,  and  all 
laws  which  relate  to  sales  under  execution  shall  be  applicable 
to  such  sales  as  above  stated,  and  that  this  act  shall  take  effect 
and  be  in  force  from  and  after  its  passage: "  5  Stat.  179. 

These  statutes,  being  in  pari  fnateria,  and  relating  to  the 
same  subject,  are  to  be  taken  together,  and  so  construed  in 
reference  to  each  other  as  that,  if  practicable,  effect  may  be 
given  to  the  entire  provisions  of  each.  This,  it  is  conceived^ 
may  be  done  by  considering  the  former,  as  it  evidently  was  in- 
tended, as  a  law  "  governing  sales  under  execution."  It  is  to 
be  considered  as  if  incorporated  with,  and  as  constituting  a 
part  of,  the  laws  enacted  upon  that  subject.  When,  therefore^ 
the  latter  statute  declares  that  "  all  sales  by  order  of  any  pro- 
bate court,  or  court  of  chancery,  shall  be  regulated  and  gov- 
erned by  the  laws  governing  sales  under  execution,"  we  must 
refer  for  the  rule  of  procedure  to  the  existing  laws  upon  the 
subject  of  such  sales;  and  among  them  we  find  the  act  first 
above  cited  of  the  twenty-first  of  January,  1841,  which  gives  to 
the  court  the  authority  to  order  the  sale  at  a  place  other  than 
the  court-house. 

Thus  considered,  there  is  no  repugnancy  between  the  provis- 
ions of  these  statutes.    They  may  stand  together,  and  effect  may 
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be  giyen  to  the  entixe  provisioiis  of  each.  And  thus  to  oonstme 
and  give  effect  to  them,  is  in  accordance  with  the  establiflhed 
role  of  constniction:  1  Eenfs  Com.  463. 

The  object  of  the  role  is  to  ascertain  and  cany  into  effect  the 
intention  of  the  legislature,  and  it  proceeds  upon  the  supposi- 
tion that  the  seyeral  statutes  relating  to  one  subject,  were  gOT- 
emed  by  one  spirit  and  policy,  and  were  intended  to  be  consistent 
and  harmonious  in  their  sereral  parts  and  provisions.  It  would 
not  be  a  reasonable  mode  of  construing  the  acts  of  the  legisla- 
ture, so  to  construe  them  as  to  .make  one  act  repeal  another 
passed  at  the  same  session.  It  can  not  be  supposed  that  it  was 
their  intention  that  acts  thus  passed  should  abrogate  and  repeal 
one  another.  A  construction  which  repeals  former  statutes  and 
laws  by  implication,  is  not  to  be  favored  in  any  case:  Stone  v. 
Oreerif  8  Hill  (N.  T.),  472.  Statutes  are  not  considered  to  be 
repealed  by  implication,  unless  the  repugnancy  between  the  new 
provision  and  the  former  statute  be  plain  and  unavoidable:  1 
Eenfs  Com.  466,  n.  b. 

Since,  then,  the  act  of  the  twenty-first  of  Januaiy,  conferring 
upon  the  probate  court  the  authority  to  order  a  sale  of  lands 
elsewhere  than  at  the  court-house,  was  not  repealed  by  the  sub- 
sequent act  of  the  fourth  of  February,  there  can  be  no  doubt  of 
the  validity  of  the  order  to  sell  at  Seguin. 

The  order  did  not,  of  itself,  amount  to  proof  of  a  sale.  The 
mere  order  of  sale,  without  proof  also  of  a  legal  and  valid  sale 
under  it,  could  not  divest  the  title  of  those  claiming  under  the 
deceased;  nor  could  it,  of  itself,  afford  any  evidence  that  the 
title  had  passed  out  of  his  representatives:  Hickey  v.  Stewart,  3 
How.  750.  Yet  it  was  a  fact  admissible  in  evidence,  as  laying 
the  foundation  for  introduction  of  other  evidence  pf  the  alleged 
sale.  But  the  ruling  of  the  court  in  excluding  it,  effectually 
precluded  the  defendant  from  introducing  such  other  evidence 
as  he  may  have  had  it  in  bis  power  to  adduce,  to  establish  the 
fact  of  a  sale.  The  evidence  offered,  though  it  did  not  amount 
to  proof  of  the  fact,  was  still  a  necessary  ingredient  in  that 
proof.  It  constituted  an  indispensable  link  in  the  chain  of  evi- 
dence; and  the  court  erred  in  excluding  it;  for  which  the  judg- 
ment must  be  reversed,  and  the  cause  remanded  for  further 
proceedings. 

Judgment  reversed. 

Resultino  Trusts — Devinitioh. — ^There  seeme  to  be  coiuiderable  diver- 
sity of  opinion  among  law  writers  and  law  lexicographers  as  to  the  tme  def- 
inition of  a  resulting  trust,  and  as  to  what  circumstances  create  a  resnlting 
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tnuti  •ome  faatoiMW  bcbig  plaoed  under  the  heed  of  vtenltiag  ftrael  hf 
eome  wiiten,  and  the  same  uutenoee  under  oonitmetiTe  tmsti  hf  olherB. 
ICr.  Pomeroy,  in  his  work  on  eqnity  jnrispradeiioe,  eeflme  to  ui  to  drew  tho 
dietinotion  between  them  moet^  deerly  and  logioally.  He  Myt:  ''In  all 
epeoies  of  reralting  tmeti  UUmUim^  U  an  ewentlal  element,  althoogh  thaik  in- 
tention Is  never  eacpreeaed  by  any  words  of  direct  ereathm.  There  most  be  a 
transfer,  and  equity  infers  the  intention  that  the  tranafarse  was  not  to  ro- 
eeiTO  and  hold  the  legal  title  as  the  beneficial  owner,  bat  that  a  tnist  was  to 
arise  in  favor  of  the  perty  whom  equity  woold  regard  as  the  beneflrial 
owner  under  the  oiroumstanoes:''  2  FoBBoroy's  Bq.  Jnr.,  sec.  108L  Agaia 
he  aays:  ''ConstruotiTe  trusts  inelads  aU  those  iastaaeea  in  wUoh  n  tmst  is 
raised  by  the  dootrinee  of  equi^  lor  the  purpose  of  wotkiag  out  justioe  lu 
the  most  effioient  manner,  where  there  is  no  InlenHofi  of  the  parties  to  create 
SQoh  a  relation,  and  in  most  oasee  contraiy  to  the  intention  of  the  one  hold- 
ing the  legal  title,  and  where  there  Is  no  express  or  implied,  written  or 
verbal,  dedaratifln  of  the  traat:**  Id.,  see.  lOM.  This  distinetion  of  Inten- 
tion ii  reoogniaed  by  Mr.  Stoiy,  but  he  does  not  state  it  to  be  the  criteria^ 
by  which  to  distinguish  resulting  from  constructive  trusts,  ae  he  does  not 
discuss  trusts  under  thoee  heads;  but  that  it  is,  would  seem  to  be  implied 
from  his  language.  Hesaya:  "We  *  *  *  shall  nest  prooeed  to  the  con- 
sideration of  some  of  the  more  usual  casee  of  implied  traits,  including  there- 
in casee  of  resultingand  constructive  trusts.  Implied  trusts  may  be  divided 
into  two  general  classes:  first,  those  which  stand  upon  the  presumed  inten* 
tion  of  the  partlee;  secondly,  thoee  which  are  independent  of  any  such  inten- 
tion, and  are  forced  upon  the  conscience  of  the  party  by  operation  of  law:** 
2  SUfffu  Eq.  Jur.,  aec.  1105.  Following,  then,  the  distinction  laid  down  by 
ICr.  Pomeroy,  as  we  shall  in  this  note,  resulting  trusts  may  be  defined  as 
those  which  arise  where  the  legal  estate  in  property  is  disposed  o^  conveyed, 
or  transferred,  but  the  intent  appears,  or  is  Inferred  from  the  terms  of  the 
disposition  or  from  the  aocompanying  fturta  snd  circumstances,  that  the  ben- 
efidal  interest  is  not  to  go  or  be  enjoyed  with  the  legal  title.  In  saoh  easo 
n  trust  is  implied  or  resulti  in  favor  of  the  person  for  whom  the  equitable  in- 
terest Is  assumed  to  have  been  intended,  and  whom  equity  deems  to  be  tho 
real  owner:  2  Pomeroy 's  Eq.  Jar.,  sec  1031.  The  principle  upon  which  such 
person  Is  deemed  to  be  the  real  owner  is,  that  the  oonsideratioa  comes  from 
or  belonged  to  him;  the  equitable  theory  of  consideration  being,  that  the 
oonsideration  draws  to  it  the  equitable  right  of  property,  and  that  the  per- 
son from  whom  the  consideration  actually  comee  is  the  true  and  beneficial 
owner.  The  statate  of  frauds  does  not  affect  the  creation  of  reeulting  trusts, 
for  since  in  them  the  intention  is  never  expreesed  but  always  inferred  or 
presumed  by  law,  from  the  oircnmstanoes  of  the  caee,  it  follows,  as  a  matter 
of  course,  that  there  being  no  evidence  of  an  intention  to  create  a  trust,  it 
could  not  be  possible  that  a  declaration  of  intention,  properly  executed,  would 
liave  been  made. 

CONBIDXRATION    PAID    BT  OhX,   AND   CONVETAHCX    TaKXN    IM    KaMS   OV 

AyoTHXB  Pkbson. — ^By  far  the  most  important  class  of  resulting  trusts  is 
where  property  is  purchased  and  the  conveyance  of  the  l^^l  titie  is  taken  in 
the  name  of  one  person  while  the  consideration  or  purchase  price  is  paid  by 
another.  In  such  cases  a  trast  arises  at  once  in  favor  of  the  person  paying 
the  purchase  money  and  the  holder  of  the  legal  titie  becomes  a  tnistee  for 
idm:  2  Pomvoy's  Eq.  Jur.,  sec  1037;  1  Perry  on  Tmsti,  sec  126,  and  cases 
therecited;  2  Story's  Eq.  Jur.,  sec.  1201;  Dyer  v.  Dyer,  2  Cox,  02;  Loyd  v. 
Bead,  1  P.  Wms.  607;  Taung  v.  Peaehy,  2  Atk.  256;  LeAman  v.  Xewii,  63 
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AIa.  129;  Com  ▼.  Codding,  88  Gal.  191;  Boiifcrd  ▼.  Burr,  2  Johno.  Ch.  405; 
ffampmm  v.  FaU,  64  Ind.  382;  Bider  y.  £i(2(2er,  10  Vm.  860;  Bwrhtr.  Bwia, 
7  Bazt.  358;  £ee  ▼.  Browder,  51  Ala.  288;  Mwphiy  y.  Peabody,  63  Oa.  622| 
Z>«Fa&  y.  ifarsAaZ^  30  Ark.  230;  Brooks  y.  i9Mtoi»,  54  Miss.  853;  Boibh 
wUz  y.  i)a9M,  12  Nev.  446;  Ptabody  y.  TarbdL,  2  Ciiah.  227.  Ab  said  by 
Lord  Chief  Baron  Eyre,  in  Dyer  v.  Dyer,  2  Coz,  92;  S.  C,  reported  in  1  Lead- 
ing Cases  in  Equity,  star-paging,  203:  "The  dear  result  of  all  the  cases,  with- 
out a  single  exception,  is  that  the  tmst  of  a  l^gal  estate,  whether  freehold, 
copy-hold,  or  leasehold;  whether  taken  in  the  name  of  the  purchaser  and 
others  jointly,  or  in  the  names  of  others  without  that  of  the  purchaser; 
whether  in  one  name  or  several;  whether  jointly  or  sncoesaively — results  to  the 
man  who  adyances  the  purchase  money.  This  is  a  general  proposition,  sup- 
ported by  all  the  cases,  and  there  is  nothing  to  contradict  it;  and  it  goes  on  a 
•trict  analogy  to  the  rule  of  the  common  law,  that  where  a  f eoffinent  is  made 
without  consideration  the  use  results  to  the  feoffor."  It  has  its  origin  in  the 
nature  of  presumption,  in  the  absence  of  all  rebutting  circumstances,  that  he 
who  supplies  the  money  means  the  purchase  to  be  for  his  own  benefit,  rather 
than  for  that  of  another;  and  that  the  conveyance  in  the  name  of  the  latter 
is  a  matter  of  convenience  and  arrangement  between  the  parties,  for  other 
collateral  purposes:  2 Story's  Eq.  Jur.,  sec.  1201.  "This  presumption  is  not 
an  arbitrary  one,  but  a  reasonable  one,  founded  in  the  general  experience 
and  observation  of  men:"  Edwards  v.  Edwards,  39  Pa.  St.  377,  per  Wood- 
ward, J.  But  in  order  that  a  resulting  trust  may  be  raised,  it  is  absolutely 
indispensable  that  the  payment  should  have  been  actually  made  by  the 
person  in  whose  favor  the  trust  is  sought  to  be  raised,  or  that  an  absolute 
obligation  to  pay  should  have  been  incurred  by  him  as  a  part  of  the  original 
transaction  of  purchase  at  or  before  the  time  of  the  conveyance;  no  subse- 
quent and  entirely  independent  conduct,  intervention,  or  payment  on  his  part 
would  raise  any  resulting  trust:  2  Pomeroy*s  Eq.  Jur.,  sec.  1037.  The  txnst 
teyerts  to  the  source  and  origin  of  the  consideration,  whatever  may  be  its 
character;  and  so  it  has  been  held  that  land  set  off  in  payment  of  a  judgment 
recovered  in  the  name  of  A.,  and  with  his  knowledge  and  consent,  for  the 
benefit  of  B.,  will  be  held  in  trust  for  B.,  although  the  l^gal  title  is  in  A.  x 
Ptabody  y.  TaarbeU,  2  Cush.  227. 

ComrxTANGB  TO  Onx  OB  MoBB— Past  Patmbnt  ot  CoNsmiBATioy. — 
A  resulting  trust  arises  whether  the  title  is  taken  in  the  name  of  one  grantee 
only,  or  of  two  or  more  grantees  jointly;  in  the  latter  case  they  are  joint 
trustees:  2  Pomeroy*8  Eq.  Jur.,  sec.  1038.  So  payment  of  a  part  of  the  pur- 
chase money  will  create  a  resulting  trust  to  the  extent  of  that  part,  as  where 
two  or  more  persons  advance  the  purchase  money,  and  the  conveyance  is 
taken  in  the  name  of  one  of  them:  Bdtford  y.  Bmr,  2  Johns.  Ch.  405;  Com 
v.  Codding,  38  Cal.  191;  Bhea  v.  Tucber,  56  Ala.  450;  Cramer  v.  Hoose,  93 
HI.  503;  Pierce  v.  Pierce,  7  B.  Mon.  433;  Marey  v.  Herrick,  18  Pa.  St  123; 
MeCreary  v.  Casey,  50  Id.  849;  Dikeman  v.  Nonie,  86  CaL  94;  Smith  v. 
Patton,  12  W.Yh.HU  Smith  Y.amUh,  65 1S116».  To  make  a  partial  pay- 
ment  create  a  resulting  trust  at  all,  the  money  must  be  paid  as  a  definite 
aliquot  part  of  the  consideration  of  the  purchase,  and  then  the  trust  will  be 
of  an  aliquot  part  of  the  whole  estate  in  the  property;  but  unless  the  pay- 
ment or  advanoe  be  of  a  definite  part  of  the  consideration  money,  as  such* 
no  tmat  will  result  by  implioation  of  law,  and  without  agreement:  1  Lead. 
Cas.  in  Eq.,  4th  Am.  ed.,  840;  citing  WhiU  v.  Carpenter,  2  Paigep  218,  238, 
239,  24Q,  241;  Saiyre  y.  Twmaend,  15  Wend.  647,  660;  limeman  v.  KeOy,  I 
Hoffm.  90,  96;  Evans' Estate,  2  Atibm.  470,482;  Smith  v.  Bumhasn,  3  Sumn. 
Ax  Dao.  YoL.  LI— 4S 
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435,  462,  463;  Oreen  t.  Drummond,  31  Md.  71;  Baitr  v.  Vining.  30  Me.  121  ^ 
CulUr  V.  Tuttk,  4  C.  E.  Greene,  549,  662;  McOawan  v.  McOowan,  14  Gray,. 
1 19.  Thus  in  Baker  v.  Vining,  30  Me.  127,  the  conrt,  per  Tenney,  J.,  say 
*'  No  caae  baa  been  found  where  a  resulting  truat  has  been  held  to  arise  upov 
payments  made  in  common  by  the  one  asserting  his  claim  and  the  grantee  in- 
the  deed,  wherein  the  grantor  acknowledges  the  receipt  of  the  oonslderatioik 
from  him  alone,  when  the  amount  belonging  to  one  and  the  other  is  unoer> 
tain  and  unknown  even  to  those  who  make  the  payments,  and  no  satisfactory 
evidence  is  offered  exhibiting  the  portion  which  was  really  the  property  of 
each.  The  trust  springs  from  a  presamptioii  of  law,  because  the  alleged 
cestui  que  trust  has  paid  the  money.  Such  presumption  must  be  attended 
with  no  uncertainty.  The  whole  foundation  is  the  payment,  and  this  must 
be  clearly  established.'*  But  it  has  been  said  that  where  a  purchase  haa 
been  made  with  funds  furnished  jointly,  the  presumption  is,  in  the  absenco^ 
of  proof,  that  they  were  furnished  in  equal  amounts  from  each  person: 
Shoemaker  v.  Smiih,  11  Humph.  81. 

No  Trust  Cbxatkd  tf  against  Polxct  of  Law  or  a  Statutx. — An 
exception  to  the  rule  that  a  resulting  trust  is  raised  in  favor  of  the  party  ad- 
vancing the  consideration  exists  where  it  would  break  in  upon  the  policy  of 
the  law  or  contravene  any  statutory  provisions:  1  Peny  on  Trusts,  sec  131;. 
2  Story's  Eq.  Jur.,  sec.  1201  b;  Clos  v.  Boppe,  23  K.  J.  £q.  270;  Miller  v. 
Ikuris,  60  Mo.  572;  Proseus  v.  Mclnlyre,  5  Barb.  424;  BaJdwm  v.  Campfidd^  4t 
Halst.  891.  Thus  a  conveyance,  designed  in  fraud  of  creditors,  will  not  be 
declared  a  resulting  trust  in  favor  of  a  party  thereby  seeking  to  be  benefited: 
ChUUr  V.  TutOt,  19  N.  J.  Eq.  549.  Neither  will  a  trust  be  created  where  aa 
alien  purchases  land,  and  for  the  purpose  of  evading  the  law  prohibiting  him 
from  taking  and  holding  real  property,  takes  the  conveyance  thereof  in  the 
name  of  a  third  person:  LeggeU  v.  DtiftoM,  5  Paige,  114;  S.  C,  28  Am» 
Deo.  413;  Taylor  v.  Benham,  5  How.  270;  PhU^  v.  Chrammand^  2  Wash. 
0.  0.  441.  In  LeggeU  v.  Dubcis,  supra,  Walworth,  chancellor,  saysr 
"Equity  will  never  raise  a  resulting  trust  in  fraud  of  the  laws  of  the  land. 
It  could  not,  therefore,  in  a  case  like  the  present,  be  ndsed  in  favor  of  an 
alien,  in  fraud  of  the  rights  of  the  state.  The  law  will  never  cast  the  legaf 
or  equitable  estate  upon  a  person  who  has  no  tight  to  hold  it;  although  ai 
estate  may,  by  an  express  contract  or  conveyance,  be  vested  in  an  alien^ 
until  office  found,  for  the  benefit  of  the  people  of  the  state.  Where  an  alien, 
therefore,  purchases  land  and  takes  an  absolute  conveyance  in  the  name  of  » 
citizen,  without  any  agreement  or  declaration  of  a  trust,  the  law  will  not 
raise  a  trust  in  favor  of  the  alien  purchaser,  who  can  not  hold  the  land,  any 
more  than  it  would  cast  it  by  descent  upon  an  alien  heir,  who  can  not  hold 
it  against  the  state."  And  when  the  purpose  is  to  do  that  through  the 
medium  of  another  person  which  the  party  could  not  do  in  his  own  name,  no 
resulting  trust  is  raised;  as  where  land  was  entered  by  a  son  in  his  own  name,. 
with  the  money  of  his  father,  where  the  father  had  already  entered  as  mudt 
land  in  his  name  as  he  was  allowed  under  the  act  of  congrsas:  Alsworth  v. 
Cordtz,  31  Miss.  32. 

PURCHASB  IN  NaHB  OF  PbRSON  LrOAIXT  OR  MORALLT  EhTITLKD  TO  SUF- 

PORT. — Where  the  purchase  is  made  by  a  person  who  is  under  a  l^gal  or  moral 
obligation  to  support  the  person  in  whose  name  the  conveyance  is  taken,  the 
presumption  that  the  purchase  was  for  the  benefit  of  the  party  furnishing 
the  purchase  money  is  rebutted,  and  no  trust  results  to  him,  but  equity 
raises  a  presumption  that  the  conveyance  was  an  advancement  or  gift  to  the- 
nominal  purchaser.    Thus  a  purchase  by  a  husband  in  the  name  of  hia 
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is  preramed  to  be  an  advanoement  to  her:  Walton  ▼.  JHvine,  20  Barb.  9; 
WhiUen  V.  WhUien,  8  Onah.  104;  Falheree  y.  FletcJur,  31  Miss.  265;  OtUhrie 
v.  OardwTt  19  Wend.  414;  Alexander  v.  Warraneet  17  Ma  228;  CcUon  t. 
YTood ,  25  Iowa,  30.  So  a  purchase  by  a  father  in  the  name  of  hia  son,  who  is 
not  provided  for,  is  presumed  to  be  an  advancement:  Dudley  v.  Bosworth^  10 
Humph.  12;  S.  C,  ante,  690;  Dyer  v.  Dyer^  2  Cox,  92;  Partridge  y.  Havens, 
10  Paige,  618;  Tremper  v.  Barton^  18  Ohio,  423;  Stanley  v.  Sninnon,  6 
Blackf.  195;  Proaeue  v.  Mclntyre,  6  Barb.  432;  Plnf^y  v.  FeOowi,  15  Vi. 
525;  Alexander  v.  Warranee^  17  Mo.  228;  Douglase  v.  ^Hcn,  4  Bach.  Bq. 
322;  BtUler  v.  JT.  /nt.  Co.,  14  Ala.  777;  Shepherd  v.  IFAite,  10  Tex.  72.  A 
purchase  by  a  mother  in  the  name  of  her  child,  or  in  the  joint  fiame  of  her* 
self  and  child,  and  pa3rment  of  the  price  with  her  own  separate  funds,  raises  no 
resulting  trust:  2  Pomeroy's  Eq.  Jur.,  sec  1039;  so  also  no  trust  arises,  but  the 
transaction  is  presumed  to  be  an  advanoement  or  gift,  where  the  person  fur- 
nishing the  purchase  money  stands  in  loco  parenOa  to  the  nominal  purchaser, 
as  father-in-law  and  son-in-law:  Baker  v.  Xeo^Aers,  3  Ind.  558;  husband  and 
wife's  nephew:  Currant  v.  JagOp  1  ColL  261;  uncle  and  nephew:  Jackson  v. 
Failer,  2  Wend.  465;  brother  and  sister:  Higdon  v.  Higdon,  57  Mias.  264; 
father  and  illegitimate  son:  Bedford  v.  Beck/ord,  Lo£f%.  490.  But  the  rule 
does  not  apply  to  more  distant  rdatives,  or  to  strangers,  although  the  person 
furnishing  the  purchase  money  may  have  placed  himself  in  loco  parentis: 
Tucker  v.  Burrow,  2  Hem.  &  M.  515;  Powys  v.  Mansfield,  3  Myl.  &  Cr.  359. 
This  presumption  of  an  advancement  or  gift  arising  from  the  fact  of  the  real 
purchaser  b^ng  under  a  legal  or  moral  obligation  to  support  the  nominal  pur- 
chaser, may  be  rebutted  by  evidence  showing  the  intent  of  the  real  purchaser 
to  secure  a  trust  for  himself:  Shepherd  v.  White,  10  Tex.  72;  Cotton  v.  Wood^ 
25  Iowa,  30;  Jackson  v.  Matsdorf,  11  Johns.  96;  S.  C,  6  Am.  Dea  355;  Pro- 
seus  V.  Mclntyre,  5  Barb.  432;  Hodgson  v.  Macy,  8  Ind.  121;  Butier  v.  If. 
Ins,  Co.,  14  Ala.  78& 

Trust  mttst  Bbui/f  Eo  Insxaivti.— A  resulting  trust  must  arise,  if  at 
all,  at  the  time  the  legal  title  is  taken.  Pktyment  of  the  purchase  money 
must  have  been  made,  or  an  obligation  to  pay  incurred,  at  the  time  of  the 
purchase,  and  no  subsequent  payment,  however  clearly  proved,  will  answer 
the  requirements  of  the  law,  for  the  trust  arises  out  of  the  circumstance  that 
the  money  of  the  real  and  not  of  the  nominal  purchaser  formed  at  the  tima 
the  consideration  of  the  purchase,  and  became  converted  into  land:  1  Perry 
on  Trusts,  sec  133;  2  Pomeroy*s  Eq.  Jur.,  sec.  1037;  1  Lead.  Cas.  in  Eq.,  4th 
Am.  ed.,  337;  Botiford  v.  Burr,  2  Johns.  Ch.  408;  Nixon's  Appeal,  63  Pa.  8U 
282;  White  v.  Carpenter,  2  Paige,  218;  Page  v.  Page,  8  N.  H.  187;  Graces 
V.  Dugan,  6  Dana,  331;  Pennock  v.  dough,  16  Vt.  501;  Steers  v.  Steere,  5 
Johns.  Ch.  1;  S.  C,  9  Am.  Dec  256;  Buck  v.  Pike,  11  Me.  9;  Jackson  v. 
Moore,  6  Cow.  706;  Oee  v.  Oee,  2  Sneed,  395.  It  is  expressed  by  Chancellor 
Kent  thus,  in  Botrfbrd  v.  Burr,  supra:  "li  A»  purchases  an  estate  with  hia 
own  money,  and  takes  the  deed  in  the  name  of  R,  a  trust  results  to  A.,  be- 
cause he  paid  the  money.  The  whole  foundation  of  the  trust  is  the  payment 
of  the  money,  and  that  must  be  clearly  proved.  If,  therefore,  the  puty  who 
sets  up  a  resulting  trust  made  no  payment,  he  can  not  be  permitted  to  show 
by  parol  proof  that  the  purchase  was  made  for  his  benefit  *  *  *  Kor 
would  a  subsequent  advance  of  money  to  the  purchaser,  after  the  payment  is 
complete  and  ended,  alter  the  case.  It  might  be  evidence  of  a  new  loan,  or 
be  the  ground  of  some  new  agreement,  but  it  would  not  attach  by  relation  a 
trust  to  the  original  purchase;  for  the  trust  arises  out  of  the  circumstance 
that  the  money  of  the  real  and  not  of  the  nominal,  purchaser  formed  at  the 
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tuBM  the  oontidenktion  of  that  porchuA,  and  beoame  oonTwted  into  land.** 
Jkgun  he  aays:  "The  tnut  resalta  from  the  original  tran&aetion,  at  the  time 
it  takes  pboe,  and  at  no  other  time,  and  it  ia  founded  on  the  aelmal  paymaU 
^  mtmey,  and  on  no  other  ground.  It  can  not  be  mingled  or  confoonded 
'With  any  enbeequent  dealings  whatever.**  And  in  WkUe  ▼.  CarpeiUer,  2 
Faige,  238,  Chancellor  Jones  says:  "The  principle  is,  that  the  estate  belongs 
to  the  party  who  advances  the  money  oat  of  his  own  fands,  and  on  his  own 
4Mooant,  to  pay  for  it;  and  the  nominal  grsntee,  who  reoeifee  the  title  with- 
<mt  paying  or  incurring  any  liability  to  pay  any  part  of  the  oonsideratioa 
enoney,  is  looked  upon,  and  in  truth  is,  the  men  conduit  pipe  or  channel 
through  which  the  estate  and  the  title  and  interest  in  it  pass  from  the  grsator 
to  the  real  purchaser,  who  pays  the  consideration  for  it.  It  follows^  as  a 
necessary  consequence,  that  the  trust  must  arise,  if  at  all,  at  the  time  of  the 
conveyance,  and  that  the  money  or  other  consideration  for  the  deed,  which 
is  the  foundation  of  the  trust,  mutt  be  then  pcUd,  or  secured  to  he  paid/* 

ArruEa  to  Personal  as  well  as  Real  Pbopebtt.— The  doctrine  of  re- 
sulting trusts,  arising  from  payment  of  the  consideration  money,  applies  in 
«I1  its  phases  to  personal  as  well  as  to  real  estate.  Hence  a  sale  or  transfer  of 
«  bond,  annuity,  shares  of  stock,  mortgage,  or  any  other  chose  in  action,  or 
«ther  personal  property,  to  one  petaon,  where  the  consideration  proceeds  from 
another,  will  raise  a  resulting  trust  in  such  chose  in  action,  or  other  personal 
property,  in  favor  of  the  latter  person:  2  Pomeroy's  Eq.  Jur.,  sec  1038;  1 
Perry  on  Trusts,  sea  130;  Jiider  v.  Kidder,  10  Ves.  300;  Loyd  v.  Sead,  1  P. 
Wms.  607;  Sidnumth  v.  Sidmauth,  2  Beav.  447;  Ex  parte  HoughUm,  17  Vea. 
251;  Oarriek  v.  Taghr^  29  Beav.  79;  Ebrand  v.  Dancer,  2  Ch.  Cas.  26;  Creed 
V.  Lancaster  B%  1  Ohio  St.  1. 

CONVETANCB   IN  TbUST   FOB   UNOEBTAIN  AND   InDBFINITB   PuBPOSE.— Ab 

"before  stated,  the  most  common  and  important  class  of  resulting  trusts  is  the 
«la8S  so  far  treated  of  in  this  note,  which  arises  from  the  fact  that  the  oon- 
aideration  for  the  convejrance  did  not  proceed  from  the  grantee  named,  but 
from  a  third  person,  in  whose  favor,  therefore,  equity  raised  the  trust  Be- 
aides  this  class,  there  are  several  other  classes  which  we  will  briefly  notice, 
as  where  a  conveyance  is  made  in  trust  for  a  certain  purpose  or  purposes  which 
«re  indefinite  and  uncertain,  or  are  illegal,  or  which  fidl,  or  where  a  trust  is 
expressly  created  in  a  part  only  of  the  estate  conveyed,  or  where  a  convey- 
.  ance  has  been  made  without  any  consideration  whatever.  In  all  of  these 
cases  a  resulting  tmst  may  arise.  First,  then,  where  the  purpose  is  uncertain 
or  indefinite.  It  has  long  been  a  settled  rule  of  law,  that  where  property  is 
^iven  by  will  or  deed  upon  trust,  and  the  trust  is  too  uncertain,  indefinite,  and 
vague  to  be  carried  into  effect,  a  trust  will  result  to  the  donor,  his  heirs,  or 
next  of  kin:  1  Perry  on  Trusts,  sec.  159;  2  Pomeroy's  Eq.  Jur.,  sec.  1032; 
aVicAo/ir  V.  AUen,  130  Mass.  211;  OU^e  v.  WeOa,  Id.  221;  KendaU  v.  Granger, 
«  Beav.  300;  Sttdtba  v.  Sargon,  3  Myl.  &  Cr.  607;  Morice  v.  Durham,  10  Yes. 
^22;  WUliams  v.  Kershaw,  5  CL  &  Fin.  HI;  Shaw  v.  Spencer,  100  Mass.  388; 
^turtevant  v.  JagvM,  14  Allen,  526;  Ledie  v.  DewnMre,  2  Bra  C.  C.  187; 
Fotder  V.  QaHike,  1  By.  &  M.  232;  Jamu  v.  AUen,  3  Meriv.  17;  ElUe  v.  SeXbg, 
7  Sim.  352;  S.  C,  1  Myl  &  Cr.  286;  DaehieU  v.  AttomeyOeneral,  6  Har.  &  J.  1. 

Cony  STANCE  in  Tbust  fob  Illegal  Pcbpose. — ^Where  property  has  been 
granted,  bequeathed,  or  devised  in  trust  for  some  purpose  which  is  illegal,  as 
in  contravention  of  some  statute  or  the  policy  of  the  law,  the  trust  is  void,  and 
•  resulting  trust  arises  in  favor  of  the  grantor,  or  devisor,  or  his  heirs  or  repre- 
aentatlves:  Carrickv.  Err'tngton,  2  P.  Wms.  361;  PillangtonT.  Boughep,  12 
film.  114;  Turnery,  JRusseU,  10  Hare,  204;  TregcnweU y,  Sydenham,  3  Dow, 
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194;  Cook  ▼.  SiaUimenf  Co.,  3  Myl.  &  K.  282;  Page  ▼.  LtapfmgwM,  18  Vee;. 
463;  XcmflMHul  ▼.  Peoplf.  6  Ired.  Eq.  137;  SUvtns  v.  Ely,  1  Der.  Sq.  483L 
Thm,  where  a  tniet  is  orevted  ia  faTor  of  pepiiti,  prohibited  by  etetote  fron 
teking:  CarrickY,  EMngton,  2  P.  Wma.  361;  or  where  the  tnist  ia  void  under 
the  statute  of  mortmain:  PUkington  ▼.  Boughey,  12  Sim.  114;  Arnold  ▼. 
CJbopmoR,  1  Ves.  106;  Jom»  ▼.  MUehell,  1  Sim.  &  S.  290;  or  where  it  tends 
to  ereate  a  perpetuity:  Curtis  v.  Lukm,  6  Beav.  147;  or  where  it  oontraTenea 
some  policy  of  the  law,  as  by  emancipating  slaves  or  pUoing  them  in  a  qiisli-^ 
fied  state  of  sUvery:  Stevem  v.  Ely,  I  Dev.  Eq.  493;  Lemmond  v,  PeopU,  ft 
Ired.  Eq.  137.  In  Stevem  t.  Ely,  wpra,  a  testatrix  before  her  death  had  con-^ 
Teyed  certain  of  her  slaves  to  the  defendant  in  tmst  to  permit  them  to  liva 
together  and  be  indostrioaaly  employed,  and  that  the  defendant  should  ezer-^ 
cise  a  control  over  their  monls  and  furnish  them  with  necessaries.  This  bill 
was  brought  by  Stevens,  the  grantor's  executor,  and  prayed  for  a  reoonvey- 
anoe.  Henderson,  C.  J.,  said:  **  These  trusts  exclude  the  idea  that  he  (tha 
defendant)  should  hold  the  negroes  as  property.  And  the  policy  of  the  law 
forbids  that  they  should  be  held  otherwise.  The  trust  therefore  falls  ofi^ 
sad  the  defendant  holds  them  as  property  freed  from  the  trust;  or  the  bene^ 
fidal  interest  results  to  the  grantor— or  rather,  never  was  out  of  her.  I  shall 
not  examine  the  cases  which  were  died  and  commented  on  at  the  bar.  They 
all  go  to  prove  that  unlawful  trusts,  motives,  or  intents  render  the  grant 
void  or  not,  as  wiU  best  tend  to  suppress  the  illegal  act  or  intent  contem^ 
plated.  Or  if  they  do  not  render  the  grant  void,  they  either  fall  off  or  result^ 
as  will  best  effect  the  same  object."  The  defendant  claimed  that  there  was  a 
diatinction  between  attempting  to  create  an  illegal  trust  by  deed  and  by  a 
will,  and  that  when  attempted  by  deed,  aa  in  this  case,  no  trust  would  result 
to  the  grantor,  but  her  intereat  in  the  property  would  be  f  orf  eited,  and  the  de-^ 
fendant  himaelf  would  have  the  legal  and  beneficial  intereat.  In  answer  ta 
this,  Henderson,  G.  J.^  said:  '*  There  can  be  no  reason  for  raising  a  resulting 
trust  for  the  heir,  which  does  not  equally  operate  to  raiae  one  for  the  grantor.. 
It  ia  aaid  the  heir  takee  all  that  the  ancestor  doea  not  devise  to  snother.  Tha 
grantor  retains  all  that  he  haa  not  given  away;  and  if  the  grantee  can  not 
take  the  beneficial  intereat,  it  remains  in  the  grantor.  For  to  every  grant 
there  must  be  a  grantee  a  taker.  It  is  said  the  grantor  bad  forfeited  her 
estate  by  attempting  an  iUegtX  trust.  So  haa  the  devisor,  and  his  heir  takee 
nothing  but  what  his  anoeator  bad  at  his  death.  It  is  said,  the  forfeiture  is 
inflicted  on  him  to  prevent  the  commission  of  such  acts.  Our  own  feelings^ 
nay,  our  holy  religion  tells  us,  that  we  are  more  restrained  by  puniahment  to 
be  inflicted  on  our  children  for  our  Crimea  than  on  ourselves.  So  that  policy 
is  on  the  other  side.  I  can  not»  therefore,  diatingniah  this  case  from  a  similar 
diapcsition  made  in  a  wilL" 

CoHvxTAXOB  IN  Tbubt  vob  Puxpou  Whioh  Faha — ^Where  property  le 
conveyed  or  devised  in  tmst  for  particular  objects  or  pnrposesi  if  thosa 
objeets  or  porposes  fsil  by  lapse  or  otherwise»  a  resulting  trust  will  arise  for 
the  benefit  of  the  grantor  or  devisor,  if  the  property  is  not  otherwise  disposed 
of:  2  Pomeroy's  Eq.  Jur.,  sees.  1032>  1033;  1  Penry  on  Trusts,  sec.  160;  2 
Story's  Eq.  Jur.,  sec.  1200,  and  casescited;  Acbroyd  v.  SmUkmm,  I  Bro^  C  C 
603;  WUUamB  v.  Coade,  10  Ves.  600;  Cruse  v.  Borley,  8  P.  Wms.  22;  Spink 
V.  Lewie,  3  Bro.  G.  G.  355;  IkBoenpori  v.  CoUmem,  12  Sim.  610;  Hulckemm  v. 
Hammiomd,  3  Bro.  G.  0.  128;  UamUiy  v.  Jdoisf,  5  Paige^  818;  Uudimmi  ^^ 
.fi^oini,  6  Ves.  63. 

Tnom  DiCLABSD  \&  to  Pabt  Ovit  of  Enaxi  GovTsnm.— Whero  prop* 
«rty  is  gianted  or  devised,  and  a  trust  is  declared  ia  part  only  el  ttia 
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thoBigmDted  or  devtaedy  or  the  purposes  of  the  trust  do  not  ezhftiut  the  whole 
beneEciAl  interest,  a  trast  in  the  remaining  part  or  interest  will  resnlt  to  the 
grantor,  or  the  heirs  or  representatives  of  the  devisor;  2  Pomeroy's  Eq.  Jar.» 
see.  1034;  1  Perry  on  Trusts,  sec.  152;  2  Story*s  Eq.  Jur.,  sec.  1199;  Lloyd  y. 
SpiUei,  2  Atk.  150;  EUcock  v.  Mapp,  2  Phila.  793;  LangUy  v.  Longley,  13  L. 
E.  Gq.  133;  MaanhaU  v.  Crutwell,  20  Id.  328;  ffobart  v.  Svffolk,  2  Vem.  644; 
ffaJ/ord  V.  Staina,  16  Sim.  488;  Davidson  v.  FoUy,  2  Bro.  C.  C.  203;  PamOl 
w.  HingaUm,  3  Sm.  &  O.  344;  Level  v.  Needham.  2  Vem.  138;  Read  v.  Stead- 
man^  26  Peav.  495;  Culpepper  v.  Arion^  2  Ch.  Gas.  115;  Daweon  v.  Cktrke^  18 
Ves.  254;  SeioaU  v.  Denny,  10  Beav.  315;  Coohe  v.  Dealey,  22  Id.  196;  CoUmg- 
ton  V.  Fletcher,  2  Atk.  155;  Benbow  v.  Toummnd,  1  MyL  &  K.  506;  Hogan  v. 
f^to^Aom,  65  N.  C.  279;  Xorini;  v.  Elliot,  16  Gray,  568;  McCaOider  v.  TTtfley, 
52  Ind.  382;  Kennedy  v.  ^wian,  52  Gal.  326;  Pence  v.  JUcElay,  47  Id.  159; 
Hogan  v.  Jacqwe,  19  N.  J.  Eq.  123.  The  reason  is,  that  the  declaration  of  a 
trust  as  to  part  is  considered  sufficient  evidence  that  the  grantor  or  devisor 
did  not  intend  the  grantee  or  devisee  to  take  the  beneficial  interest  in  the 
whole,  and  that  the  creation  of  the  trust  was  the  sole  object  of  the  trans- 
action: 1  Perry  on  Trusts,  sec.  152.  But  there  is  a  distinction  which  musl 
be  observed  between  property  given  expressly  for  a  particular  purpose  and 
subject  to  a  particular  purpose.  In  the  latter  case  the  beneficial  interest  is 
given  to  the  grantee  or  devisee,  subject  to  some  charge  which,  when  discharged, 
vests  the  whole  remaining  beneficial  interest  in  such  grantee  or  devisee:  King 
V.  Demson,  1  Ves.  &  Bea.  260;  Tregontodl  v.  Sydenham,  3  Dow,  194;  Dawaonr, 
Clarke,  18  Ves.  247;  Dotoner  v.  Church,  44  N.  Y.  651;  Wood  v.  Cox,  2  Myl.  3l 
Cr.  684.  Lord  Chancellor  Eldon  thus  states  this  distinction  in  King  v.  Dent- 
eon,  1  Ves.  &  Bea.  272:  "If  I  give  to  A.  and  his  heirs  all  my  real  estate, 
charged  with  my  debts,  that  is  a  devise  to  him  for  a  particular  purpose,  but 
not  for  that  purpose  only.  If  the  devise  is  upon  trust  to  pay  my  debts,  that 
is  a  devise  for  a  particular  purpose,  and  nothing  more;  and  the  effect  of  those 
two  modes  admits  just  this  difference.  The  former  is  a  devise  of  an  estate  of 
inheritance  for  the  purpose  of  giving  the  devisee  the  beneficial  interest,  sub- 
ject to  a  particular  purpose;  the  latter  is  a  devise  for  a  particular  purpose, 
with  no  intention  to  give  him  any  beneficial  interest.  Where,  therefore,  the 
whole  legal  interest  is  given  for  the  purpose  of  satisfying  trusts  expressed, 
and  those  trusts  do  not  in  their  execution  exhaust  the  whole,  so  much  of  the 
beneficial  interest  as  is  not  exhausted  belongs  to  the  heir;  but  where  the 
whole  legal  interest  is  given  for  a  particular  purpose,  with  an  intent  to  give 
the  devisee  of  the  legal  estate  the  beneficial  interest,  if  the  whole  is  nofc 
exhausted  by  that  particular  purpose  the  surplus  goes  to  the  devisee,  as  it  is 
intended  to  be  given  to  him.'* 

GoKYiTAKCK  WITHOUT  GoKSiDEBATiON. — Where  Conveyance  has  been  made, 
without  any  consideration  expressed  or  implied,  and  does  not  state  any  use 
<or  trust,  and  is  not  intended  as  a  gift,  a  presumption  arises  that  it  was 
intended  it  should  be  held  for  the  benefit  of  the  grantor,  and  a  resulting  trust 
will  be  created.  This  is  in  conformity  to  the  rule  of  the  common  law, 
whereby,  if  a  feoffment  was  made  without  consideration,  the  legal  title  only 
passed  to  the  feoffee,  and  a  use  resulted  to  the  feoffor:  2  Story's  Eq.  Jur., 
«ecs.  1197,  1198;  2  Pomeroy's  Eq.  Jur.,  sec.  1035;  1  Lead.  Gas.  in  Eq.  349, 
350;  1  Perry  on  Trusts,  161  et  seq.,  where  the  whole  subject  is  discussed.  In 
£us$  V.  Md^ius,  16  Gal.  355,  the  plaintiff  had  conveyed  to  his  father  certain 
real  estate,  and  brought  that  suit  to  set  aside  the  conveyance.  Cope,  J.,  said: 
**  It  appears  that  the  consideration  was  a  verbal  agreement  by  the  father  to 
Biake  a  will,  and  d'  vise  to  the  plaintiff  certain  property  mentioned  in  th« 
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<»mplaint.  Tlie  father  died  without  having  complied  with  the  agreement, 
4uid  the  plaintiff  claima  that  he  is  entitled  to  be  restored  to  hia  original  rights. 
The  referee  finds  that  this  agreement  was  the  only  consideration  for  the  con- 
ireyance,  but  whether  this  is  the  consideration  expressed  in  the  conveyance 
itself  does  not  appear.  Assuming  that  it  is»  we  are  nnaUe  to  see  why  the  case 
•does  not  fall  within  the  doctrine  of  resnlting  trusts.  The  agreement  was 
void,  and  the  conveyance  was  executed  without  any  consideration,  express  or 
implied.  It  ia  shown  that  the  transaction  was  not  intended  as  a  gift,  and  aa 
there  was  no  consideration,  a  trust  resulted  in  favor  of  the  plaintiff  by  impli- 
•cation  of  law."  If  a  consideration  is  expressed  in  the  conveyanoe,  even 
though  a  nominal  one,  parol  evidence  is  not  admissible  to  show  the  trust: 
Xeman  v.  WhUleif,  4  Buss.  423;  Stua  v.  Mebius,  Id  CaL  350. 

Pabol  Evidbhob,  when  Admissible  to  Estabubh.— In  the  first  and 
most  important  class  of  resulting  trusts,  viz.,  where  the  trust  arises  in  favor 
of  the  party  furnishing  the  consideration,  it  has  long  been  well  settled  that 
parol  evidence  is  admissible  to  establish  the  facts  necessary  to  create  the 
trust,  or  out  of  which  it  results:  1  Perry  on  Trusts,  sec.  137;  2  Pomeroy's  Eq. 
Jur.,  sec.  1040;  2  Story's  Eq.  Jur.,  sec.  1202;  RyaUy.  RyaU,  Amb.  413;  S.  C  1 
Atk.  59;  Oamxriffne  v.  Tkwmg,  1  Vem.  866;  WUIU  v.  WUUs,  2  Atk.  71;  Lench 
T.  Lench,  10  Ves.  617;  MUler  v.  BUm'a  En'r,  30  Gratt  744;  Smith  v.  PaUm, 
12  W.  Va.  541;  Bhea  v.  Tucker,  56  Ala.  450;  Spdea  v.  Hyden,  6  Baxt  406; 
Byers  v.  Waekman,  16  Ohio  St  440;  Baker  v.  Vining,  30  Me.  126;  Frederick  v. 
Hacu,  5  Nev.  380;  1  Lead.  Cas.  in  Eq.,  4th  Am.  ed.,  335,  and  cases  there 
cited.  Mr.  Perry  lays  the  rule  down  broadly,  that  the  statute  of  frauds  ex- 
tends to  and  embraces  only  trusts  created  or  declared  by  the  parties,  and  doea 
not  affect  trusts  arising  by  operation  of  law:  1  Perry  on  Trusts,  sec.  137,  cit- 
ing Rosa  V.  Hegeman,  2  Edw.  Ch.  373;  Larkin  v.  Bhodea,  5  Port.  196;  JSnos  v. 
Hunter,  4  Oilm.  211;  SmiUh  v.  ScxkeU,  5  Id.  544;  Foote  v.  Bryant,  47  N.  Y. 
£44;  Black  v.  Black,  4  Pick.  238;  Bryant  v.  Hendricks,  6  Iowa,  256;  Judd  v. 
Jlatdey,  22  Iowa,  428;  Ward  v.  Amutrang,  84  111.  151. 

Hence,  the  person  claiming  a  resulting  trust  in  his  favor  may  prove  by 
parol  the  payment  of  the  purchase  money  by  him,  although  the  deed  recites 
it  to  have  been  paid  by  the  grantee;  so  also  it  is  adnussible  in  opposition  to  a 
jwom  answer  denying  it:  Boyd  v.  McLean,  1  Johns.  Ch.  582;  and  even  after 
the  death  of  the  nominal  purchaser:  Id.;  Freeman  v.  Kelly,  1  Hoffm.  98.  But 
parol  evidence  is  to  be  received  with  caution;  hence  it  must  be  fu^,  clear, 
convincing,  and  satisfactory:  Bcyd  v.  McLean,  eupra;  Baker  v.  Vining,  30 
Me.  126;  Thomas  v.  8taad\ford,  49  Md.  181;  BiUings  v.  ClinUm,  6  S.  C.  90; 
Lee  V.  Browder,  51  Ala.  288;  Hyden  v.  ffyden,  6  Baxt.  406;  AgrieuUurai 
Aea'n  v.  Brewster,  51  Tex.  257;  Parker  v.  Snyder,  31  N.  J.  Eq.  164;  WhiU- 
more  v.  Learned,  70  Me.  276.  Thus,  in  the  last  case,  the  court  say,  page  285: 
**  That  such  a  trust  may  be  established  at  all  by  parol,  was  a  rule  reluctantly 
adopted  in  equity,  and  accompanied  at  its  adoption  with  the  requirement  of 
fall  proof,  or  a  high  degree  of  force  and  weight  in  the  testimony  offered.'* 
And  in  a  Tennessee  case  it  is  said,  **  that  such  a  parol  trust  may  be  set  up 
contrary  to  the  face  of  a  deed,  is  well  settled;  but  it  is  equally  well  settled, 
that  in  order  to  the  establishment  of  such  a  trust  in  opposition  to  the  terms 
<it  a  written  instrument,  the  proof  must  be  most  convincing  und  irr^ragable:*^ 
Hyden  v.  Hyden,  6  Baxt.  407,  per  Freeman,  J.  In  a  leading  case  on  this 
subject,  ChanceUor  Kent  has  said :  **  The  cases  uniformly  show,  that  the  courts 
have  been  deeply  impressed  with  the  danger  of  this  kind  of  proof,  aa  tending 
to  perjury  and  the  insecurity  of  paper  title;  and  they  have  required  the  pay 
tnent  by  the  cettui  que  trust  to  be  clearly  proved:"  Boyd  v.  McLean,  1  Johns. 
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Ch.  600.  Even  the  parol  deelArations  of  the  nominal  grantee  that  another  paid 
the  pnrchaae  money,  will  be  evidence  againt  him,  and  his  heirs  or  deyisees; 
but  snch  evidence  is  most  nnsatlsfaotx^ry  on  aoooant  of  the  facility  with  which 
it  may  be  fabricated,  but  is  nevertbeleas  competent  if  dear  and  consistent, 
especially  when  corroborated  by  circnmstances:  Harder  v.  Harder^  2  Sand£ 
17;  Matin  v.  MaUn,  I  Wend.  626.  A  resulting  tmst  may  also  be  rebutted 
by  parol  evidence.  It  is  founded  on  an  equitable  presumptive  intention,  but 
this  presumption  may  be  rebutted  by  parol  evidence  that  the  person  furnish- 
ing the  purchase  money  intended  to  give  the  nominal  grantee  the  beneficial 
interest:  Benbow  v.  Tcwmend,  1  MyL  ft  K.  606;  Oarrick  v.  Taylor,  29  Beav. 
79;  Jiider  v.  Kidder,  10  Ves.  360;  Stefre  v.  Steere,  6  Johns.  Ch.  19;  S.  C,  9 
Am.  Dec.  266;  ^0^70  v.  Pofft,  8  N.  H.  196;  Hunt  v.  Moore,  6  Cnsh.  1;  Bote- 
ford  T.  Burr,  2  Johns.  Ch.  416;  Beecher  ▼.  Major,  2  Drew,  ft  8m.  431 ;  Carter  v. 
Mwiiigomery,  2  Tenn.  Ch.  216;  Bdlan$  v.  CompUm,  2  Vem.  294.  So  also  tbia 
presumption  may  be  rebutted  as  to  part  of  the  trust,  and  not  as  to  the  re» 
mainder:  Benbow  v.  Townaend,  supra, 

Pabol  Evibskcb,  when  not  Admibsiblb.— It  seems  that  in  the  other 
classes  of  resulting  trusts,  viz.,  where  a  conveyance  is  made  in  trust  for  a 
certain  purpose,  but  which  is  indefinite  and  uncertain,  or  is  illegal,  or  which 
fails,  or  where  a  trust  is  expressly  created  in  a  part  only  of  the  estate  con- 
veyed, or  where  a  conveyance  has  been  made  without  any  consideration  what- 
ever, parol  evidence  is  not  admissible.  The  intention  that  the  donee  is 
not  to  enjoy  the  beneficial  interest,  but  that  a  trust  is  to  result,  or  the  con- 
trary intention,  must  appear  expressly  or  by  implication  from  the  terms  of 
the  instrument  itself  by  which  the  property  is  conveyed.  If  the  instruxLent 
is  a  will,  then  no  extrinsic  evidence  is  ever  admissible  to  show  the  testator'* 
meaning.  If  the  instrument  is  a  deed,  no  extrinsic  evidence  of  the  donor's 
intention  is  admissible,  unless  fraud  or  mistake  is  alleged  and  shown:  2 
Pomeroy's  Eq.  Jur.,  sec  1036,  and  cases  cited.  Hence,  if  there  is  in  fact  no 
consideration,  but  the  deed  recites  a  pecuniary  consideration  even  merely 
nominal  as  paid  by  the  grantee,  this  statement  raises  a  conclusive  presump- 
tion that  the  grantee  is  to  take  the  beneficial  estate,  and  destrojrs  the  possi- 
bility of  a  trust  resulting  to  the  grantor,  and  no  extrinsic  evidence  would  be 
admitted  to  contradict  the  recital  and  to  show  that  there  is  in  fact  no  consid- 
eration—except in  a  case  of  fraud  or  mistake:  2  Pomeroy*s  Eq.  Jur.,  see» 
1036;  Xemonv.  YF%i</^,  4  Buss.  423;  Bumby.MMos,  16  CaL  850;  iffgvim  v» 
Harder,  1  Paige,  494;  S.  C,  19  Am.  Dec.  446. 
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[6  TIXAS,  196.] 

Nom,  BoKos,  OB  AeBBBMEBTS  OF  Mabbtbp  Womak  are  abeolntely  vcid 
at  common  law.  Her  separate  existence  is  meiged  in  tliat  ef  her  bus 
band,  and  she  can  make  no  contract  to  ehaige  her  estate  or  render  harselA 
liable  to  an  action. 

Xv  Bquxtt,  Mabbubd  Womak  has  bbkn  Tbbatbd  as  PniwwTiq»  in  a 
Gbbat  Dkobbb,  the  powers  of  a/ems  sofa  over  bsrieparate  property,  and 
as  possessing  the  neossMry  powersof  ehaigi]^,  iBOwhering,  or  disposing 
el  it  at  pleasure. 
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0OCVUV18  or  CouBis  ot  Eqihtt  All  TO  PowBRS  OF  Fbios  Cotxkt  oveb 
TBXOL  BxBABAvm  EsTATis  ftre  not  reoogniMd  as  roles  by  which,  the 
powers  of  /tme$  covert  oyer  their  separate  estates,  nnder  the  Texas  stat- 
ate,  and  their  oonseqaent  liabilities,  are  to  be  determined. 

TsxAS  StatutA  Prisobibbs  Special  Mods  fob  Contetancb  ob  Tbans- 
FBB  OF  Wife's  Sepabatb  Profebtt,  and  unless  this  mode  be  por* 
saed,  the  wife  has  no  power  to  charge  her  separate  estate,  except  for 
neossMfins  for  herself  and  family  and  for  expenses  incurred  for  the  ben* 
^t  of  her  separate  property;  a  note  given  for  these  alone,  or  jointly  with 
the  husband,  would  create  a  legal  liability  which  can  be  enforced  against 
either  the  common  property  or  the  separate  property  of  the  wife,  at  the 
plaintiff's  diieretioii. 

Ubdbb  Fobmeb  Laws  of  Texas,  Wife  oould  Alibv  heb  Sefabate  Pbof- 
EBTT  with  the  consent  of  her  husband,  and  in  case  of  his  refusal  or  ab- 
sence, by  aathorisaticn  of  the  Judge. 

Pbkbbt  Statutb  has  Ibtboduoed,  nr  Aiaanov  to  Absent  of  Husbakd, 
the  requisite  of  the  privy  examination  of  the  wife,  and,  in  fact,  the  cus- 
tomary mode  for  the  transfer  of  the  freehold  and  dower  interests  of  the 
wife,  under  the  strict  roles  of  the  common  law. 

BSATUTE    PboTIDIKO    THAT    FEMES    COYEBT   MAY  DISPOSE  OF  THEIB  SePA* 

bate  Pbofebtt  in  a  particular  mode  applies  to  the  transfer  of  the  most 
insignificant  articles  of  her  movables;  bot  the  restriction  has  been  so  far 
removed  as  to  aothorise  her  separate  estate  to  be  charged  with  necessa- 
ries for  herself  and  family,  and  expenses  incnrred  for  the  benefit  of  her 
separate  property. 

Wife  oav,  bt  Compltiko  with  Fobmauties  Pbescbibed  bt  STATtnrE, 
pass  her  whole  estate  for  the  payment  of  her  hosband's  debts;  and  her 
competence,  onder  the  same  sanction,  to  pass  a  less  interest,  or  to  in- 
cumber her  estate,  can  not  be  questioned. 

Whebe  Wife  Joins  her  Husbakd,  in  Mobtoage  of  heb  Estate,  fob 
Benefit  of  Husband,  as  between  the  husband  and  wife,  the  mortgage 
will  be  considered  the  debt  of  the  husband;  and  after  his  death,  the  wife 
or  her  representatives  will  be  entitled  to  stand  in  the  place  of  the  mort- 
gagee, and  have  the  mortgage  satisfied  out  of  his  assets. 

In  Action  to  Fobbolose  Mobtoage  Given  bt  Woe  fob  Husband's 
Debts,  if  the  hosband  has  separate  property,  or  there  is  commonity 
property,  the  court  would  doubtless  have  aothority  to  decree  payment 
out  of  such  property,  if  sufficient,  and  if  not,  the  balance  to  be  satisfied 
out  of  the  separate  property  of  the  wife,  incumbered  with  the  charge. 

CouBTS  will  Examine  with  Vigilance  Tbansfebb  and  Inoumbbanges 
BT  Wife  of  heb  Sefabate  Pbopsbtt,  even  when  the  formalities  of 
the  statote  have  been  complied  with,  and  protect  the  wife  from  undue 
influence  or  fraod,  or  compolsion  of  her  hosband  or  others;  bot  \riiere 
such  defenses  are  insisted  on,  they  most  be  averred  by  the  wife  and  sos- 
tained  by  proof,  as  it  is  not  incombent  on  the  plaintiff  to  establish  a 
negative. 

Suit  to  foreclose  mortgage  on  two  Blaves,  the  Beparate  prop- 
erty of  Elizabeth  Hollis.  The  slaves  were  held  by  John  Love, 
as  tmstee  for  said  Elizabeth.  In  1846,  William  Hollis  and  his 
wife  Elizabeth  purchased  certain  farming  utensils,  provisions. 
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and  oilier  neoeaaaries  for  the  family  of  said  HoUis  and  to  canry 
on  liis  farm;  and  in  consideration  therefor  gave  their  note  fox 
five  hundred  and  seventy-eight  dollars  and  twenty-one  cents. 
To  secure  the  note,  said  William  and  Elizabeth,  and  the  said 
LoTe,  as  trustee,  executed  and  deliyered  to  plaintiffs  the  said 
mortgage.  The  mortgage  was  acknowledged  by  said  Elizabeth, 
as  prescribed  by  the  statute  regulating  the  mode  in  which  mar- 
ried women  may  dispose  of  their  separate  property.  Decree  of 
foreclosure  entered;  defendants  appealed. 

J.  P.  Henderson  and  Ardrey,  for  the  appellants. 

Thomas  J.  Jennings,  for  the  appellees. 

By  Court,  Hsmfhzll,  C.  J.  The  grounds  upon  which  the  ap- 
pellants rely  to  show  that  the  judgment  is  erroneous,  are:  1. 
That  the  contract  of  the  wife,  as  a  joint  promisor  with  her  hus' 
band,  created  no  legal  liability  on  her  part,  and  was,  as  to  her, 
absolutely  null  and  Toid.  2.  That  the  mortgage  was  but  an 
accessorial  contract,  dependent  upon  the  legal  liability  created 
by  her  signing  the  said  note;  and  that  it  was  null  and  void,  and 
could  not  be  enforced  against  her  separate  property. 

The  first  proposition,  if  tested  by  the  rules  of  the  common 
law,  or  at  least  those  administered  in  the  common-law  courts,  ia 
undeniably  true.  The  notes,  bonds,  or  agreements  of  a  manied 
woman  are  absolutely  void  at  law.  Her  separate  existence  ia 
merged  in  that  of  the  husband;  and  she  can  make  no  contract 
to  charge  her  estate,  or  render  herself  liable  to  an  action:  Mtar" 
ray  t.  Barlee,  3  Myl.  &  K.  209.  But  the  case  is  wholly  differ- 
ent in  equity;  her  separate  existence  is  there  recognized  both  aa 
to  her  rights,  and  the  liabilities  with  which  her  property  may  be 
affected.  She  is  treated,  in  equity,  according  to  the  rules  of  the 
English  decisions,  as  possessing,  in  a  great  degree,  the  powers 
of  a  feme  sole,  oyer  the  separate  property  in  which  she  has  an 
absolute  interest,  and  possessing,  as  incidents  to  her  right  of 
property,  the  necessary  powers  of  chaiging,  incumbering,  or 
disposing  of  it  at  pleasure.  Her  power  to  charge  is  dear;  and 
when  her  intention  to  do  so  is  manifest,  the  liability  attaches; 
and  the  execution  of  a  note  by  a  feme  covert  is  regarded  in 
equity  as,  prima  facie,  an  evidence  of  her  intention  to  charge 
her  separate  estate.  The  note,  then,  though  void  at  law,  can 
be  enforced  in  equity  against  the  separate  estate  of  the  wife, 
according  to  the  rule  of  the  English  decisions;  and  although  a 
wife  incurs  no  personal  liability  by  the  execution  of  a  note,  yet  it 
must  be  satisfied  out  of  the  corpus  or  profits  of  her  separate  estate. 
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The  doctrines  of  courts  of  equity^  as  to  the  power  of  feme^ 
covert  over  their  separate  estateSy  are  not  recognized  as  roles^  by 
which  the  powers  of  femes  covert,  over  their  separate  estates, 
nnder  onr  statute,  and  their  consequent  liabilities,  are  to  be 
determined.  The  statute  haa  prescribed  a  special  mode  for  the 
conveyance  or  transfer  of  the  property,  and  unless  this  mode 
be  pursued,  the  wife  has  no  power  to  charge  her  separate  estate, 
except  for  necessaries  for  herself  and  family,  and  for  expenses 
incurred  for  the  benefit  of  her  separate  property;  a  note  given 
for  these,  alone  or  jointly  with  the  husband,  would  create  a 
legal  liability,  which  can  be  enforced  against  either  the  common 
property,  or  separate  property  of  the  wife,  at  the  discretion  of 
the  plaintiff:  Acts  of  1848,  p.  77. 

But  the  principal  question  in  the  case  is  as  to  the  validity  of 
the  mortgage.  Before  examining  the  point,  whether  a  mort- 
gage executed  as  was  this,  with  all  the  solemnities  of  the  law,  is 
valid,  I  will  take  a  cursory  survey  of  the  power  of  femes  covert 
to  affect,  by  mortgage,  their  separate  equitable  estates.  Their 
power  to  do  so  is  quite  dear.  They  can  incumber  them,  by 
mortgage,  for  the  payment  of  their  husband's  debts.  They 
could  give  the  estates  to  their  husbands;  and  a  mortgage,  or 
other  charge  upon  them,  is  regarded,  pro  tanto,  as  an  appoint- 
ment of  the  separate  estate:  VanderJieyden  v.  Mallory,  1 N.  Y.  462; 
Jaqaes  v.  TniOees,  17  Johns.  549  [8  Am.  Dec.  447];  2  Story's 
Eq.  Jur.,  sees.  1390,  1392,  1395,  1399;  2  Boper,  216,  217. 
These  dispositions  of  the  wife's  equitable  estate,  in  favor  of  the 
husband,  will  be  closely  scrutinized;  and  they  must  be  free 
from  symptoms  of  fraud,  coercion,  or  undue  influence:  2  Story's 
Eq.  Jur.,  sec.  1396;  Bradish  v.  CHbbs,  3  Johns.  Ch.  560;  2 Roper's 
H.  &  W.,  216,  224;  MUnes  v.  Busk,  2  Ves.  jun.  498,  500. 

Waiving  the  examination  of  the  doctrines  of  courts  of  equity, 
in  England,  as  to  the  power  of  femes  covert  over  their  separate 
estates,  I  will  proceed  with  the  investigation  of  their  powers  as 
regulated  by  statute.  The  property  in  this  case  was,  most 
probably,  limited  by  deed;  and  a  special  mode  of  disposing  of, 
or  charging,  the  estate,  may  have  been  directed;  but,  as  the  deed 
was  not  admitted  in  evidence,  its  provisions  can  not  be  inquired 
into;  and  the  question  must  be  determined  as  if  it  had  arisen 
upon  the  separate  estate  of  the  wife,  under  the  law,  and  its 
mode  of  transfer,  as  established  by  the  acts  regulating  the  sub- 
ject-matter. At  the  date  of  the  execution  of  the  mortgage,  the 
statute  of  1841,  prescribing  the  mode  of  disposition  of  the  prop- 
erty of  the  wife,  was  in  force.    It  declared,  in  effect,  that  when 


764  HoLLis  V,  Francois.  [Texas^ 

a  hnsbaiid  and  wife  have  conyeyed  any  estate,  or  inteiest,  in  any 
land,  slayes,  or  other  effects,  the  separate  property  of  the  wife, 
if  she  appear  before  any  judge  of  the  disirict  conrt  or  chief  jus- 
tice of  the  county  court,  and  declare  that  she  did  freely  and 
willingly  seal  and  deliver  the  said  writing,  to  be  shown  and  ex- 
plained to  her,  and  wishes  not  to  retract  it,  and  shall  acknowl- 
edge the  said  writing,  so  again  shown  to  her,  to  be  her  act,  and 
such  privy  examination,  acknowledgment,  and  declaration  being 
certified  by  the  officer,  the  conveyance  shall  pass  all  the  right, 
title,  and  interest  which  the  husband  and  wife,  or  either  of  them, 
have  in  or  to  the  property  thereby  conveyed. 

The  forms  prescribed  by  the  statute  have  been  strictly  pur- 
sued in  the  execution  of  this  mortgage;  and  its  validity  would 
seem  to  be  beyond  dispute,  provided  the  wife  has  competent 
authority  to  convey  a  less  interest,  or  to  incumber  her  estate, 
by  complying,  in  the  mode  of  making  the  charge,  with  the 
formalities  prescribed  for  the  conveyance  of  her  entire  estate. 
This  can  not  be  doubted,  on  principle;  and  it  seems  to  be 
equally  well  settled,  by  the  authorities. 

By  the  rules  of  the  common  law,  and  independent  of  the 
wife's  rights  in  equity,  her  personal  property  vested  in  the  hus- 
band, and  he  was  seised  of  a  freehold  interest  in  her  estate  of  in- 
heritance in  land,  and  entitled  to  its  rents  and  profits  during 
their  joint  lives;  but  if  he  died  before  the  wife,  she  took  the 
estate,  again,  in  her  own  right:  2  Kent's  Com.  130.  She  could 
not  contract  in  relation  to  her  personal  property,  as  it  had 
passed  to  her  husband;  but,  in  her  realty,  she  retained  a  dor- 
mant reversionary  interest,  which,  on  the  death  of  the  husband, 
revived  into  the  right  and  title  under  which  she  held  it  before 
marriage.  This  interest  she  could,  jointly  vrith  her  husband, 
transfer,  in  England,  by  way  of  fine;  and  a  deed,  vrith  a  privy 
examination  and  acknowledgment  by  the  wife,  having  been  sub- 
stituted for  the  conveyance  by  fine,  in  most  of  the  states  of  the 
United  States,  she  can  convey  sach  interest  by  deed,  vrith  the 
requisites  of  examination  and  acknowledgment,  which  are  essen* 
tial  to  its  validity:  Id.  151.  This  has  no  reference  to  the  dis- 
posal of  the  separate  equitable  estate  of  the  wife.  In  the  aliena- 
tion of  this,  she  was  not  restricted  to  the  conveyance  by  fine; 
nor  veas  a  private  examination  required  to  give  validity  to  her 
deed:  Id.;  Stargis  v.  Corp,  13  Ves.  190. 

Under  our  former  laws,  the  wife  could  alienate  her  separate 
property,  vrith  the  consent  of  her  husband,  and  in  case  of  hia 
refusal,  or  absence,  by  authorization  of  the  judge.    The  statute 
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bas  introduced,  in  addition  to  the  assent  of  the  husband,  the 
xequisite  of  the  pziTj  examination  of  the  wife,  and,  in  fact,  the 
customaiy  mode  for  the  tnmsfer  of  the  freehold  and  dower  in- 
terests of  the  wife,  under  the  strict  rules  of  the  oonunon  law. 
As  a  substitute  for  the  clumsy  and  ezpensiye  conyeyance  by  fine, 
this  mode  is  simple  and  conyenient,  but  contrasts  unfaTorably, 
in  these  respects,  with  the  mode  prescribed  under  our  former 
laws,  or  the  assurance  by  which  the  separate  property  of  the 
wife,  in  equity,  may  be  transferred. 

A  privy  examination  before  a  magistrate  was  designed,  and 
may  have  some  tendency,  to  protect  9k/eme  covert  from  undue  in- 
fluence, or  coercion,  by  her  husband,  or  others;  and  its  oper- 
ation, if  limited  to  conveyances  of  lands  and  slaves,  would  not 
be  onerous;  but  when  it  is  considered  that  it  is  required  by  the 
statute  in  all  conveyances  of  any  of  the  effects  of  the  wife,  and 
that  it  is  as  essential  to  give  validity  to  transfers  of  the  most 
insignificant  articles  among  her  movables — ^her  poultry,  for  in- 
stance— as  to  the  transfer  of  lands  and  slaves,  it  can  not  be 
denied,  that  such  regulations  are  repugnant  to  the  spirit  of  laws 
which  recognize  the  capacity  of  the  wife  to  hold  all  her  separate 
property  in  her  separate  right,  based  as  they  are  on  the  funda- 
mental principle,  that  her  separate  existence  and  independent 
volition  are  not  absorbed,  at  least  entirely,  by  the  coverture,  in 
those  of  the  husband.  The  bonds  which  the  iron  principle  of 
the  common  law  had  thrown  over  the  rights  and  powers  of  the 
wife,  had  been  so  far  broken  by  courts  of  equity,  as  to  a£Ebrd 
her  a  reasonable  degree  of  freedom  in  the  disposal  of  her 
separate  property.  In  fact,  the  common  law  knew  nothing  of 
the  separate  estate  of  the  wife.  It  owes  its  foundation  in  states 
governed  by  the  common  law,  and  the  rules  for  its  control  and 
disposal,  to  the  principles  of  equity  jurisprudence.  In  this 
state  it  is  now,  and  always  has  been,  established  by  law;  and  it 
would  seem,  if  the  mode  for  regulating  its  transfers  must  neces- 
sarily be  sought  in  other  systems,  that  the  rules  of  equitable 
jurisprudence,  or  those  which  prevailed  under  our  former  laws, 
should  have  been  consulted,  rather  than  those  modes  of  con- 
veyance which  were  known  to  the  common  law.  The  terms  and 
conditions  and  the  principles  of  the  law  on  which  they  are 
based,  recognize  to  but  a  very  limited  extent  the  separate  exist- 
ence, civil  capacity,  or  independent  vrill  of  the  wife.  We  may 
remark,  however,  that  the  restrictions  upon  the  wife's  power  of 
disposal  of  her  separate  property  to  a  particular  mode,  have 
been  so  far  removed  as  to  authorize  her  separate  estate  to  be 
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chazged  with  necesaariea  for  herself  and  famfly,  and  expenses 
incurred  for  the  benefit  of  her  separate  properly. 

But  to  recur  to  the  inqniiy  whether  the  wife  can,  bj  oompljin^ 
with  the  f onnalities  prescribed  for  the  oonTeyance  of  her  entire 
interest,  execute  a  Talid  mortgage  of  her  separate  property,  for 
her  husband's  debts.  It  is  held  by  the  authorities,  to  be  be- 
yond question,  that  if  a  wife  join  her  husband  in  a  mortgage  of 
her  lands  and  levy  a  fine  thereof,  this  will  bind  her  and  her 
heirs,  notwithstanding  her  coTertore;  for,  as  by  such  a  process 
she  may  make  an  absolute  sale  of  the  estate,  so  she  may  make  a 
conditional  one  thereof:  Powell  on  MorL  706;  1  Roper's  H. 
&  W.  189.  Ohancellor  Kent,  in  Demarest  ▼.  Wynkoop,  8  Johns. 
Ch.  144  [8  Am.  Deo.  467],  and  in  his  Oommentaries,  vol.  2,  p. 
166,  states  the  proposition  as  beyond  doubt,  that  a  wife  may 
sell,  or  mortgage,  her  separate  properly,  for  the  payment  of  h^ 
husband's  debts;  that  she  can  deal  wi^  her  land,  by  fine,  as  if 
she  were  a  feme  sole;  and  what  she  can  do  by  fine  in  England, 
she  may  do  here,  by  any  legal  form  of  couTeyance,  proTided  she 
execute  under  a  due  examination:  WotUmr.  Hde,  2  Saund.  177; 
Jamee  t.  Lyon,  8  Yeates,  471;  Jamiaon  y.  Jamiaon,  8  Whart. 
467  [81  Am.  Dec.  586].  The  wife,  in  the  case  before  the  court, 
on  her  privy  examination,  acknowledged,  after  due  examination 
of  the  contents  of  the  mortgage,  that  the  same  was  her  act  and 
deed,  that  she  had  freely  and  willingly  executed  the  same, 
and  wished  not  to  retract.  This  was  duly  certified  by  the  pub- 
lic ofiicer.  The  law  allows  her,  after  these  solemnities,  pro- 
vided as  a  safeguard,  to  pass  her  whole  estate  for  the  payment 
of  her  husband's  debts;  and  her  competence,  xmder  the  same 
sanctions,  to  pass  a  less  interest,  or  to  incumber  her  estate,  can 
not  be  questioned. 

It  will  not  be  necessary,  in  this  case,  to  examine  the  doctrine 
as  to  the  wife's  right  of  exoneration  out  of  the  estate  of  her  hus- 
band, and  to  have  a  mortgage  of  her  properly,  given  to  secure 
the  payment  of  his  debts,  satisfied  out  of  his  assets,  in  case  of 
his  death.  The  general  rule  is,  that  where  a  wife  joins  her  hus- 
band in  a  mortgage  of  her  estate,  for  the  benefit  of  the  hus- 
band, as  between  the  husband  and  wife,  the  mortgage  will  be 
considered  the  debt  of  the  husband;  and  after  his  death,  the 
wife,  or  her  representatives,  will  be  entitied  to  stand  in  the 
place  of  the  mortgagee,  and  have  the  mortgage  satisfied  out  of 
his  assets:  8  Kent's  Com.  167;  Powell  on  Mort.  725,  726;  Id. 
876-877;  Clinion  v.  Hooper,  1  Ves.  jun.  186;  1  Roper's  H.  A  W* 
149. 
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There  is  no  allegation  that  the  husband  has  any  separate,  or 
that  there  is  any  conunonity  property;  if  there  were,  and  the 
debt  was,  in  fact,  contracted  for  the  husband's  benefit,  the  court 
would  doubtless  have  competent  authority  to  decree  payment 
out  of  such  property,  if  sufficient,  and  if  not,  the  balance  to  be 
satisfied  out  of  the  separate  property  of  the  wife,  incumbered 
with  the  charge. 

As  stated  in  the  prerious  part  of  the  opinion,  there  is  no  doubt 
that  courts  of  equity  will  examine  transactions  of  this  character, 
with  Tigilance,  and  protect  the  wife  from  undue  influence,  or  the 
fraud  or  compulsion  of  her  husband  and  others.  There  is  no 
pretense  that  in  this  case  there  was  any  fraud,  or  coercion,  exer- 
cised over  the  wife.  Where  such  defenses  are  insisted  upon,  to 
repel  the  legal  effects  of  the  wife's  execution,  of  an  instrument, 
under  all  the  formalities  of  the  law,  they  must  be  averred  by  the 
wife  and  sustained  by  proof;  as  it  is  not  incumbent  on  the  plaint- 
iffs to  establish  a  negative:  Field  v.  Sawle,  4  Buss.  112. 

The  counsel,  in  their  elaborate  arguments,  have  examined,  to 
a  considerable  extent,  the  doctrines  prevailing  under  our  former 
system  of  jurisprudence,  as  to  the  disability  of  the  wife  to  bind 
herself  as  security  for  the  husband,  or  to  mortgage  her  property 
for  the  payment  of  his  debts.  There  is  no  doubt,  that  under 
the  sixty-first  law  of  Toro,  the  wife  could  not  bind  hersdf  as 
security  for  her  husband,  although  it  be  alleged  that  the  debt 
was  converted  to  her  benefit;  and  that  when  the  husband  and 
wife  bound  themselves,  jointly,  in  one  contract,  the  wife  was  not 
liable  in  anything,  unless  it  be  proved  that  the  debt  was  con- 
verted to  her  benefit,  and  then  she  shall  be  bound  in  proportion 
to  what  shall  have  been  so  applied:  Nov.  Bee,  lib.  10,  law  1, 
tit.  3.  Her  privilege  under  this  law,  could  be  renounced;  and 
in  that  event,  to  render  her  liable,  it  was  not  necessary  that  the 
debt  inured  to  her  benefit:  Banks  v.  Trudeau,  2  Mart.  N.  S. 
(La.)  40;  Bein  v.  Heath ,  6  How.  228.  Her  disability  to  become 
security  is  also  subject  to  certain  exceptions:  Diccionario  de 
Legislacion,  verbo,  Muger. 

It  appears  that  under  our  former  laws,  she  could  have  validly 
incumbered  her  separate  estate,  by  renouncing  the  immunities 
guaranteed  to  her  by  law;  and  an  awkward  attempt  at  such  waiver 
appears  to  have  been  made  in  the  execution  of  the  instrument. 
The  doctrines  of  that  system  of  laws  are,  however,  not  applica« 
ble  to  the  case;  and  their  investigation  need  not  be  pursued. 

We  are  of  opinion  that  there  is  no  error  in  the  judgment  of 
the  court;  and  it  is  ordered  that  the  same  be  affirmed. 

Judgment  affirmed. 
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Mabkied  WoMAir*8  CoirtBAOTS  AND  CoTXirANn:  See  note  to  Acrien  t. 
MaraheUl,  45  Am.  Dec.  176,  where  prior  ceaee  in  this  aerlee  are  referred  to. 

Skfasats  Estate  of  Mabbixd  Wohak  ib  nr  Eqititt  Ahswxbablb  for 
debts  contracted  for  its  benefit:  Dffeli  r.N'.  A.  CoaiCo>,  82  Am.  Dec  666, 
and  note.  8ee  also  note  to  Thotnoi  t.  FoiweU,  80  Id.  233-241,  ▼here  the  sab- 
jeot  of  the  powers  of  /emet  covert  over  their  separate  estate  generally  is  dis- 
ensaed  at  some  length.  The  doctrines  of  equity  as  to  the  power  of  married 
women  over  their  separate  estates  are  not  reoogidjoed  as  roles  under  the  Texas 
statutes:  Cartwright  v.  HoUis,  5  Tex.  152. 

Wnrs  18  Entitlxd  to  Eiobts  of  Subbtt  fob  HuBBamo  where  she  mort- 
gages her  separate  estate  or  the  rerenionary  interest  in  her  realty  to  secure 
his  debt,  bnt  not  where  she  joins  in  a  mortgage  of  his  land  for  his  debt:  Hctw- 
ley  T.  Brae^ford,  37  Am.  Dec  890.  The  principal  case  is  cited  to  this  point 
in  Sampson  t.  Williameon,  6  Tex.  114. 

Thb  principal  CA8B  IS  ciTKD  and  approved  in  Sampeon  t.  If lOiamsoa, 
6  Tex.  Ill;  Shelbif  t.  BurtU,  18  Id.  660;  Jordan  v.  Peak,  38  Id.  489;  Bbodea 
V.  OMa^  39  Id.  442,  to  the  point  that  a  wife  may  mortgage  her  sepscato 
property  for  the  payment  of  her  husband's  debts.  And  in  Shelby  v.  BurtiSj 
supra,  to  the  further  point  that  these  mortgages  by  the  wife,  of  her  sepa- 
rate property,  for  the  benefit  of  the  husband,  will  be  doeely  scrutinized,  and 
must  be  free  from  symptoms  of  fraud,  coercion,  or  undue  influence  In  Afa- 
gee  t.  WJiite,  23  Tex.  187  et  seq.,  the  principal  case,  with  others,  is  reviewed, 
and  a  different  view  intimated  upon  the  power  of  a  married  woman  to  mort- 
gage her  separate  property  for  the  debts  of  her  husband.  And  a  strennooa 
effort  was  made  in  the  case  of  Rhodes  v.  Gibbs,  supra,  to  overrule  the 
authority  of  the  principal  case,  and  those  following  it,  upon  that  point,  but 
the  court  refused,  and  affirmed  the  principal  case  The  court  say,  p.  442: 
"  This  brings  up  the  question  so  often  heretofore  before  this  court.  Can  the 
wife,  under  our  constitution  and  laws,  incumber  by  mortgage  her  separate 
estate  to  secure  the  payment  of  a  debt  created  by  the  husband  before  the  exe- 
cution of  the  mortgage  7  We  are  asked  in  this  case  to  reopen  this  legal  ques- 
tion, to  review  the  former  decisions  of  the  court,  and  to  reverse  the  rules  laid 
down  in  HoUis  and  Wife  v.  Francois  and  Border,  6  Tex.  195,  and  the  various 
decisions  running  down  through  the  succeeding  volumes  of  the  reports.  It  is 
insisted  by  appellant's  counsel  that  in  some  of  the  later  cases  the  original 
rulings  of  the  court  have  been  already  shaken.  We  know  of  but  one  case  in 
which  an  intimation  of  the  kind  is  to  be  found.  We  refer  to  the  case  of 
Magee  v.  White,  23  Tex.  180,  in  which  a  most  learned  and  able  decision  of 
Judge  Bell  was  delivered,  and  in  which  he  does  intimate  an  opinion  that  the 
former  decisions  of  the  court  were  unsound.  That  suit  was  upon  a  note  only, 
without  mortgage,  and  the  part  of  the  opinion  referred  to  was  not  therefore 
authoritative  even  if  the  position  had  been  squarely  taken.  •  •  •  We 
believe  the  law  as  it  is,  and  a  sound  public  policy,  alike  demand  that  we  ad- 
here to  the  former  dedsions  of  this  court  on  this  subject." 
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HOWABD  KF  Uz.   V.   NOBTH. 

[5  THIS,  390.] 

Jkon  ov  Fnoft  Cotsbt  nr  Pms  mat  vm  axd  FssQinifTLT  abb  Void;  bat 
this  doM  not  impoir  the  oonelmive  foroe  of  JudgoiMiti  to  whioh  tlMj  art 
portias;  and  if  tliey  be  not  rev«CMd  on  error  or  appcel,  their  efieet  oaa 
not  be  gainaaid»  vhera  they  are  enforced  by  ultimate  pcocfloi,  or  where 
they  are  brooght  to  bear  on  their  ri^ta,  in  any  fntore  oontro^enj. 

HusBAMD  HAS  BT  Law  Manaosiisnt  Of  SiPAXATS  Ebtatb  OF  Wm,  and 
the  inoidentB  leaiiDtiil  to  the  doe  caeroiae  of  aoeh  aothority,  not  fot  hia 
own  bflBofil^  bat  far  that  of  the  oonmnnlty,  er  of  the  eatate  whidi  he 
oontrola. 

HusBAKD  HAS  Ko  SucH  Intsbbv  IN  Skfasati  Estatk  o9  Wxfb  as  eonld 
be  diipoaed  of  nndar  exeentioa  in  aatiaflMttion  of  hia  deblB. 

Whbbb  JxmamMMT  u  Bsoothbcd  aoaowt  HossAirD  ahb  Wst^  JoflPfLT, 
without  0ny  8ped6o  direotioBa  in  the  deevee  aa  to  tie  eetaleoat  of  wiuch 
it  ia  to  beaatislied,  it  woidd  aeem  that,  aa  a  gnural  rnle^  it  may  beleeied 
upon  and  be  aataafied  ont  of  the  property  of  either  the  hnaband  or  wifB» 
or  of  the  oommunity. 

It  is  Equixaxlb  that  Wm's  Sxfaratb  Pbofbbtt  should  BoroHD  ih 
Daxagbb  for  the  fraada  in  which  ahe  partioipatea^  in  relatioii  to  Bar  own 
property,  and  which  imm  to  her  exdniive  benefit. 

Rbasov  of  Bulb  FAnnrov  Eina  iTBttFSBOViD  Bbookb  Wboi&t  Iboiui- 


Act  oovcbbbivo  Exbodtions  ih  Texas  doib  hot  Doubot  MAmnm  nr  Whiob 
Ehtobh  of  the  officer  shall  be  made,  or  what  faota  shall  be  stated.  It 
doea  not  reqnire  the  return  to  embrace  all  the  proceedings  of  the  sberiir» 
or  that  it  shsll  be  reootded  in  the  registry  of  deeds,  or  that  it  shsll  ooo* 
stitnte  xeoord  oridMoe  of  the  pnTohaasr'a  title. 

Am  oomaauaHo  Bzbootiobb  dobs  hot  Impoob  oh  Pobdbasbb  the  dutf 
of  proving  by  the  letnzn  in  writing,  or  by  parol  OTidenoe,  that  the  offi 
oer  making  the  sale  has  not  deviated  in  his  acts  from  the  mode  pre* 
scribed  by  the  statute  for  the  ezeoation  of  his  authority. 

Lkvy  Combtitutes  but  Pobtioh  of  Shokiff's  Bbtubh  to  EzBOOnoH,  and 
if  the  return  is  duly  signed  by  the  sheriff,  it  is  no  objection  that  Us 
name  waa  not  signed  to  the  levy  itmlf  . 

It  is  hot  Inoumbivt  oh  Pubohaskb  at  Exsoutioh  Saxb  to  see  that  the 
aheriif  has  properly  advertised  the  sale.  If  any  damage  result  to  a  de- 
fendant in  execution,  by  the  failure  of  the  sheriff  to  oomply  with  the  law 
in  this  respect,  he  has  his  action  for  such  damages  against  the  sheriff. 

DsFBcnvB  NonoB  ob  Waut  of  Publicatioh  of  Salb  of  Pbopbbtt  undeb 
ExECUTi(»f  will  not  vitiate  the  title  of  the  purchaser. 

Fbima  Facib  PBBsuMFnoH  is  that  OiFiCBB  Sklunq  Pbofbbtt  uhdbb 
ExsounoH  hss  dischaiged  his  duty  according  to  the  requisitions  of  the 
law. 

^BBBB  TnCB  AND  PlACE  OF   PUBUO  SaLB   ABB  PrBSOBIBSD  BT   StATUTB, 

the  sheriff  has  no  authority  to  sell  at  any  other  time  or  place;  and  should 
he  do  BO,  his  acta  are  not  merely  irregular  but  void,  and  can  confer  no 
title. 

lilSBEGXrAL  OF  JUDOMBHT    OB  EXBCUTIOH  IH  ShBBIFF'S  DbBD  IS  BOt   fatsl 

to  the  title  of  the  purchaser. 
Am.  Dbo.  Toil.  U— 40 
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Whsk  Dbscriftiok  of  Laki»  cr  Dkxd  is  so  Indefikite  that  it  can  not  he 
identified  with  certunty,  the  deed  becomes  neoeaauily  Toid,  and  oonfem 
no  title. 

MiSTAKX  or  Shxbiff  in  Computation  of  Amount  to  be  oollected  on  aa. 
ezecatioQ  can  not  affect  the  title  of  a  pnrchaaer  at  the  sale.  Where  a 
•tatote  requires  that  land  levied  upon  shall  be  appraised  and  sold,  if  the 
officer  sell  less  than  the  whole  tract,  although  sufficient  to  satisfy  the 
ezeeation,  the  sale  is  Toid,  and  confers  no  title  on  the  purchaser. 

Whxbb  Ezbcution  Sals  under  Vaud  Judgment  is  Void,  aud  the  debtor 
brings  suit  to  recover  the  property,  if  there  be  no  fraud  on  the  part  of 
the  purchaser,  he  will  not  be  compelled  to  restore  the  property  without 
being  reimbursed  the  amount  which  he  paid,  and  which  went  to  satiBfy 
the  judgment 

PuBCHASXB  OF  Pbofbrtt  8old  UNDER  EzBOUTioN  hss  a  right,  in  equity,, 
when  the  property  is  recovered  from  him  or  his  vendee  by  virtue  of  a 
superior  title,  to  be  substitnted  for  the  creditor,  and  have  the  amount  of 
his  purchase  money  refunded  to  him  by  the  defendant  in  ezeoution. 

MULTIPLIGITT  OF  ACTIONS  IS  RSPUONANT  TO  SlMPUCITT  OF  TSZAS  StSIXM 

of  procedure,  and  will  not  be  tolerated  there. 

AonoN  to  recover  tract  of  land,  claimed  to  be  the  eeparate 
property  of  the  wife.  That  she  originally  had  title  was  admitted^ 
and  the  question  was,  whether  her  title  had  passed  to  the  appel- 
lee. The  land  formed  a  portion  of  one  half  of  a  league,  ona 
quarter  of  which  had  been  sold  by  the  appellants  to  appellee^ 
The  latter  instituted  suit  against  the  former,  and  recoTered  judg- 
ment for  damages  occasioned  by  their  fraudulent  representations 
in  the  said  sale.  Execution  issued,  was  levied  on  the  remaining 
quarter  of  the  half-league,  and  enough  of  it  sold  to  the  appellee 
to  discharge  the  execution.  The  opinion  sufficiently  states  th» 
other  facts. 

NeiUf  for  the  plaintiffs  in  error. 

Bdbinson  and  QiUespie^  for  the  defendant  in  enor. 

By  Court,  Hemphill,  G.  J.  Several  grounds  have  beeik 
urged  by  the  counsel  of  the  plaintiffs,  for  a  reversal  of  the  judg* 
ment;  which  maybe  resolved  into  two  principal  objections,  viz.: 
1.  That  the  land  is  the  separate  property  of  the  wife;  and  thai 
a  judgment  against  the  husband  and  wife  could  not  be  enforced 
against  this  property  so  as  to  divest  the  wife  of  lies  tille.  2. 
That  if  the  judgment  were  legal  and  binding,  as  agaitist  th» 
property  of  the  defendants,  or  either  of  them,  yet  all  the  subse- 
quent proceedings  were  illegal;  and  the  acts  under  them  confer 
no  titie  on  the  purchaser  of  the  land,  who  is  defendant  in  the 
present  suit. 

One  of  the  counsel  of  the  defendant  in  error  has,  among; 
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other  matters,  insisted  that  no  question  as  to  the  wife's  liability 
to  respond  in  damages,  out  of  her  separate  properiy,  for  the 
joint  fraudulent  representations  of  herself  and  husband,  in  the 
sale  of  a  portion  of  that  property,  can  now  be  raised.  That  this 
position  is  sound,  can  not  be  questioned.  The  judgment  upon 
which  the  execution  issued  was  rendered  between  the  parties  tu 
this  suit,  by  a  court  of  competent  jurisdiction,  and,  as  between 
them  and  their  privies,  is  conclusive  unless  fraudulently  ob- 
tained. Whether  this,  or  any  other  defense  in  abatement,  or 
bar,  on  the  ground  of  coverture,  could  have  been  successfully 
pleaded  in  that  action,  is  not  now  to  be  considered.  They  were 
not  pleaded  nor  urged  at  the  trial  of  the  cause;  nor  was  a 
reversal  of  the  judgment  sought,  on  these  or  other  reasons,  be-> 
fore  an  appellate  tribunal:  and  they  form  no  such  grounds  as 
will  avoid  the  force  of  that  judgment  in  a  collateral  action.  The 
acts  of  femes  covert^  in  pais,  may  be,  and  frequently  are,  void; 
yet  this  does  not  impair  the  conclusive  force  of  judgments  to 
which  they  are  parties;  and  if  they  be  not  reversed,  on  error  or 
appeal,  their  effects  can  not  be  gainsaid,  when  they  are  enforced 
by  ultimate  process,  or  where  they  are  brought  to  bear  on  their 
rights  in  any  future  controversy. 

One  of  the  counsel  for  the  defendant  has  contended,  that  hia 
title  can  be  supported  on  the  ground  that  the  husband  having^ 
by  statute,  the  management  of  the  separate  properiy  of  the  wife» 
is  vested  with  such  an  interest  in  that  property,  as  can  be  thd 
subject  of  sale  under  an  execution  issued  against  himself,  or 
against  himself  and  wife.  This  view  of  the  legal  effect  of  the 
husband's  right  to  manage  the  separate  property  of  the  wife,  is» 
we  apprehend,  entirely  erroneous.  The  authorities  to  which  he 
has  referred,  maintain  no  such  doctrine,  as  applicable  to  the 
right  of  the  husband  in  the  separate,  equitable  estate  of  the 
wife,  or  its  liability  to  execution  on  judgments  recovered  against 
himself.  The  doctrine  was  probably  deduced  from  the  rules  by 
which,  at  common  law,  the  husband  was  vested  with  a  freehold 
interest  in  the  lands  of  the  wife;  which  he  could  voluntarily  alien- 
ate, or  whidi  might  be  sold  invatisfaction  of  his  debts:  2  Kefit'a 
Com.  181.  But  the  principles  of  the  common  law,  especially 
when  unmodified  by  equity,  furnish  no  rule  for  the  determina- 
tion of  the  quantify  or  qualify  of  the  interest  of  the  husband 
in  the  separate  property  of  the  wife,  as  fixed  by  law  in  this  state. 
The  common  law  knew  nothing  of  separate  properly  in  the  wif  e« 
Its  origin  is  attributable  to  equity;  and  its  recognition  was  a 
great  innovation  on  that ''  immemorial  policy''  of  the  law, 
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merged  by  force  of  the  corertiue,  the  aefanda  eziifteoce  aad 
capaeiiieB  of  tbe  wife  in  the  husbami.  The  right  cf  tlie  w^  to 
hold  all  her  ^oporfy,  in  her  aepairate  rights  u  reeogniaBd  hy  Ham 
law  of  the  atate.  fier  goode  and  ehatfaak  are  not  Tested,  \ff 
marriage,  in  the  husband;  nc»r  is  he  entitled  to  a  freehold  estate 
in  her  realiy.  And  all  mks  of  law,  fonndad  upon  sneh  title 
in  her  yr<^>ert7,  are  inopexatire  under  a  qrstem  by  whieh  saeh 
rights  are  wholly  repudiated.  He  has,  by  law,  the  management 
of  the  estate  of  the  wife,  and  the  incidents  essential  to  the  dva 
«xereise  ot  snch  aizthority,  not  for  his  own  benefit,  but  for  that 
of  the  commnnity,  or  of  the  estate  which  he  controls. 

Bnt,  although  the  husband  haa  no  such  interest  m  the  sep- 
arate estate  of  the  wife,  as  could  be  disposed  of,  under  eseen- 
tion,  in  satiafaction  of  his  debts,  and  the  title  of  the  purchaser, 
if  it  rested  on  no  other  foundation,  could  not  be  supported; 
yet,  wh^re  judgment  is  recoTsred  i^gainst  husband  and  wife 
jointly,  without  any  specific  directions  in  the  decree  as  to  the 
estate  out  of  which  it  is  to  be  satisfied,  it  would  seem  tttftt,  as  a 
general  rule,  it  may  be  levied  upon  and  be  satiirfed  out  of  the 
properiy  of  either  the  husband  or  wife,  or  of  Ae  eommunity. 

The  operation  of  the  rule  may,  in  some  cases,  be  oppressiTe; 
but  its  severity  would  generally  be  felt  by  the  husband.  He  is 
frequently  joined  as  a  matter  of  form,  on  liabilities  incurred  by 
the  wife,  and  which  should  be  discharged  out  of  her  separate 
estate,  and  which  would  be  so  decreed,  on  a  proper  state  of 
pleadings;  but  the  wife  would  be  seldom  madie  a  co-defendant 
with  her  husband,  to  answer  to  liabilities  which  should  be 
charged  upon  his  separate  property.  By  the  law,  each  of  tiie 
partners  in  the  conjugal  society  is  entitled  to  separate  properly; 
but  even  at  common  law,  it  seems  that  where  a  judgment  is  ob* 
tained  against  husband  and  wife,  the  writ  of  capias  etd  aaHsfaci* 
endum  may  be  issued  against  both;  and  the  courts  have,  in 
several  cases,  refused  to  discbarge  the  wife,  unless  it  appeared 
that  there  was  collusion  between  the  plaintiff  and  her  husband, 
or  that  she  was  improperly  joined  in  the  action:  Boheris  v. 
Mason,  1  Taunt.  254;  Anonymous,  3  Wile.  124;  Berriman  v. 
OUberi,  Barnes,  203;  2  Roper's  H.  &  W.  129. 

The  wife,  in  this  case,  was  tbe  beneficiary  in  the  transaction, 
which  was  tbe  foundation  of  the  action  against  herself  and  hus- 
band. Her  land  had  been  sold;  and  the  proceeds,  it  must  be 
presumed,  were  added  to  her  separate  property.  She  and  her 
husband  were  charged  with  joint  fraudulent  representations  in 
this  sale;  and  of  these  charges  they  stand  convicted  by  the 
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judgment  of  the  court;  and  it  is  but  equitable  that  her  property 
should  respond,  in  damages,  for  the  frauds  in  which  she  par- 
ticipated, in  relation  to  her  own  property,  and  which  inured  to 
her  exclusive  benefit.  But,  at  all  events,  the  purchaser  is  not 
affected  by  any  equities  which  may  have  existed  between  hus- 
band and  wife,  to  have  satisfaction  of  the  debt  out  of  a  particu- 
lar fund.  The  judgment  bound  the  property  of  both.  The 
execution  directed  the  levy  to  be  made  on  their  property.  The 
officer  obeyed  his  instructions.  And  the  title  of  the  defendant 
can  not  be  impeached  on  the  ground  that  the  sepimite  property 
of  the  wife  was  not  liable  to  execution  in  satis&ction  of  a  joint 
judgment  against  husband  and  wife. 

It  may  be  said,  that  there  are  cases  in  which  a  husband  and 
wife  must  be  joined,  in  a  suit  to  enforce  the  liabilities  of  the 
wife;  as,  for  instance,  on  a  debt  contracted  by  her,  before  mar- 
riage; and  yet,  if  judgment  be  recovered  during  coverture,  the 
debt  becomes  that  of  the  husband,  and  must  be  enforced,  out  of 
his  estate.  This  is  unquestionably  true,  at  common  law.  The  rule 
is  of  almost  universal  operation.  Even  where  a  wife  has  a  sepa- 
rate estate,  created  by  deed,  yet,  unless  its  transfer  to  her  separata 
use  should  be  deemed  fraudulent,  as  against  her  creditors,  it  is 
clear,  on  the  authorities,  that  the  wife,  during  the  life-time  of 
her  husband,  could  not  be  made  liable  out  of  this  estate,  for  any 
debts  owing  by  her  dum  9ola :  Vanderheyden  v.  Mallory,  1  N.  Y. 
472;  TJummd  v.  Suffolk,  1  P.  Wms.  470;  Heard  v.  Stamford,  a 
Id.  409.  But  see  Bisooe  v.  Kennedy,  2  Wils.  127.  In  the  case  of 
Vanderheyden  v.  MaUory,  supra,  it  is  considered  extremely  clear» 
that,  by  law,  the  wife,  or  her  separate  property,  is  not  liable  for 
her  debts  before  marriage,  during  the  life-time  of  the  husband.. 
It  appears,  however,  that  where  imprisonment  for  debt  is  author- 
ized, the  capias  ad  satisfaciendum  may  issue  against  both  husband 
and  wife,  for  her  debt  when  sole;  and  if  the  action  be  brought 
against  the  wife  when  sole,  and  pending  the  suit  she  marries, 
the  capias  shall  be  awarded  against  herself  alone:  3  Bla.  Com. 
414;  Doyley  v.  White,  Cro.  Jac.  823.  Chanceller  Kent,  in  his 
Commentaries,  states,  as  the  rule  of  law,  that  the  wife,  during 
coverture,  can  not  be  taken  on  ca.  sa.  for  her  debt  dum  sola,  or 
a  tort  dum  sola,  without  her  husband;  and  if  he  escapes,  or  is 
not  taken,  the  court  will  not  let  her  lie  in  prison  alone.  It  seems 
not  a  little  strange  that  a  wife  during  coverture,  may  be  impris- 
oned for  her  debts  dum  sola,  and  yet,  her  separate  estate  be  ex- 
empted from  liability.    It  would  be  unavailing,  however,  to 
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prosecute  this  inquiry  further;  or  to  attempt  to  reconcile  the 
Authorities,  if  there  be  any  conflict. 

By  none  of  these  doctrines  can  the  liabilities  of  husband,  or 
'wife,  under  our  laws,  for  debt  contracted  by  her  when  sole,  be 
<letermined.  Imprisonment  for  debt  is  not  known  to  our  juris- 
prudence; and  the  principal  reason  for  chai^ng  the  husband's 
•estate  with  the  liability,  wholly  fails  under  our  rules  regu- 
lating marital  rights.  By  the  common  law,  marriage  operated 
as  a  gift  to  the  husband  of  the  wife's  goods  and  chattels,  and 
of  a  freehold  interest  in  her  lands;  and  though  by  deed  she 
may  have  settled  some  of  her  property  to  her  separate  use,  yet 
the  remainder,  if  any,  vested,  on  marriage,  in  the  husband. 
Under  such  provisions,  there  was  a  degree  of  justice  in  the  rule 
that  the  husband  should  discharge  the  wife's  debts.  But  under 
our  laws,  none  of  the  property  of  the  wife  can  vest  in  the  hus- 
jband;  and  the  reason  of  the  rule  (so  far  as  it  is  founded  on  any 
xeason)  failing,  the  rule  itself  should  become  wholly  inoperative: 
<Jallahan  v.  Patterson  et  al.,  4  Tex.  61  [ante^  712]. 

But  though  the  husband  be  not  liable,  under  the  law  of  this 
state,  yet,  if  judgment  be  entered  against  the  husband  and  wife, 
jointly,  with  no  specific  directions  as  to  the  estate  which  shall  be 
charged  with  the  debt,  it  would  seem,  as  we  have  stated,  that 
whatever  may  be  the  rule  at  common  law,  yet  here  the  judgment 
will  operate  as  a  lien  upon,  and  may  be  satisfied  out  of,  the 
property  of  either,  or  both. 

We  come  now  to  the  second  proposition,  or  assignment  of 
-error,  viz.:  that  if  the  judgment  were  binding  on  the  property 
of  the  defendants,  or  of  either  of  them,  yet,  the  execution  and 
subsequent  proceedings  were  illegal,  and  the  acts  under  them 
confer  no  title  on  the  purchaser. 

The  objections  urged  upon  our  attention  were  taken  at  the 
trial,  in  the  form  of  exceptions  to  the  admissibility  and  legal 
€fifect  of  the  evidence  offered  by  the  defendant.  There  are  no 
l)ills  of  exceptions  spread  upon  the  record,  but  the  objections 
«Lre  embodied  in  the  statement  of  facts. 

As  it  will  be  necessary  to  refer  to  certain  provisions  of  the  act 
•concerning  executions,  to  determine  whether  the  objections  to 
the  defendant's  title  are  valid,  I  vnll,  in  this  place,  transcribe 
«ome  of  the  most  important:  Acts  of  1842,  p.  66.  The  fifth  sec- 
tion directs  the  sheriff  to  advertise  property,  seized  by  virtue  of 
«D  execution,  at  three  public  places  in  the  county,  at  least 
Iwenty  days  for  slaves  and  land;  and  one  of  the  advertisement* 
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to  be  posted  np  at  the  court-house  of  the  county;  and  all  sales 
of  land  and  slaves  shall  be  made  at  the  court-house  door  of  the 
county  in  which  the  sale  takes  place^  on  the  first  Monday  of  the 
month,  between  the  hours  of  ten  a.  m.  and  four  p.  m.,  etc. 

By  th^  sixth  section  it  is  declared  that  if,  on  the  sale  of  the 
property,  more  money  is  received  than  is  sufficient  to  pay  the 
amount  of  the  execution,  or  executions,  in  the  hands  of  the 
sheriff,  or  other  officer,  the  surplus  shall  be  immediately  paid 
over  to  the  defendant,  his  agent,  or  attorney. 

The  scTenteenth  section  requires  appraisers  to  be  appointed, 
''  who  shall  proceed  to  appraise  the  property  levied  on,  at  its  fair 
cask  value,"  etc.  ''  The  appraisement  shall  be  reduced  to  writ- 
ing, and  signed  by  the  appraisers,  or  a  majority  of  them.  The 
sheriff  or  other  officer  shall  then  proceed  to  offer  the  property, 
so  levied  on  and  appraised,  for  sale  to  the  highest  bidder,  for 
cash,  and  if  the  highest  sum  bid  does  not  amount  to  two  thirds 
of  the  valuation  made  by  the  appraisers,  there  shall  be  no  sale." 

Section  22.  That  when  a  sale  has  been  made,  and  the  terms 
thereof  complied  with,  the  sheriff,  etc.,  shall  execute  and  de- 
liver to  the  purchaser  a  conveyance  of  all  the  right,  title,  and 
interest,  and  claim,  which  the  defendant  had,  in  and  to  the 
property  sold. 

The  principal  question  to  be  determined,  is,  whether  the  au- 
thority of  the  sheriff,  to  sell  property  under  execution,  is  a  mere 
naked  statutory  power,  which  must  be  strictly  pursued,  in  order 
^hat  title  may  pass;  and  this  to  be  proved  by  the  purchaser;  or 
whether  the  provisions  of  the  statute  are  to  be  regarded,  in  gen- 
eral, as  directory  to  the  sheriff,  and  if  he  make  the  sale  author- 
ized by  law,  his  act  will  not  be  void  as  to  bona  fide  purchasers, 
although  he  may  have  committed  irregularities  in  the  manner  of 
executing  his  authority,  for  which  he  will  be  responsible  to  the 
party  injured.  The  subject  is  not  free  from  difficulties;  and 
Uiere  is  a  considerable  diversity  of  opinion  among  the  authori- 
ses, so  far  as  they  have  been  accessible  to  examination. 

In*  Louisiana,  the  doctrine  was  established  at  an  early  period, 
when  the  laws  of  Spain  were  in  force,  and  it  still  continues  to 
be  the  rule,  with  some  modification,  that  a  purchaser  claiming 
title  under  a  forced  sale  of  property,  must  show  that  all  the 
formalities  required  by  law  have  been  strictly  and  faithfully 
complied  with;  otherwise  the  sale  will  be  annulled:  Delogny  v. 
Smith,  3  La.  421;  MayfiM  v.  C(meuu,  7  Mart.  N.  S.  185; 
Miayfield  v.  Cormier,  8  Id.  246;  Morris  v.  Crocker,  4  La.  150; 
VpiUer  v.  Baumgard,  Id.  207;  Dufour  v.  Camfrcmc,  11  Mart. 
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610  [13  Am.  Dec.  360];  S.  C,  Id.  676.  In  a  later  oaae,  it  wa» 
held,  that  where  a  purchaser  at  a  sale  under  ezecutioii  sIk^vb  a 
jodgmeut,  writ  of  execution,  and  sale  to  him  under  tiiem,  made 
by  the  proper  officer,  all  previous  proceedings  by  the  ktter  are- 
presumed  to  have  been  correctly  made;  but  this,  like  all  other 
presumptions,  yields  to  contrary  proof:  McDommgh  ▼.  Orofoier^ 
9  La.  542.  But  in  the  same  case  the  maxim  is  again  stated  thai 
in  forced  alienations  of  property,  the  formalities  required  by 
law  must  be  fulfilled  to  give  validity  to  such  alienations;  an<^ 
that  persons  interested  may  claim,  for  the  want  of  such  formal* 
ities,  a  rescission  of  the  sales.  A  forced  alienation  is  defined  in 
Dufour  V.  CamfranCy  11  Mart.  610  [13  Am.  Deo.  360],  to  be  on» 
resulting  from  a  sale  made  at  the  time  and  in  the  manner  pre- 
scribed by  law,  in  virtue  of  an  execution  issuing  on  a  judgm^ii 
already  rendered  by  a  court  of  competent  jurisdiction.  The 
decisions  of  Louisiana  are  based  on  the  principle  thaKthe  power 
given  the  officer  must  be  strictly  pursued  or  his  acts  will  be  null. 
The  act  of  sale  is  required  by  law  to  recite  certain  facts:  Code 
of  Prac.,  693;  and  if  these  are  omitted,  or  any  of  them,  the 
buyer  has  not  such  a  conveyance  as  the  law  directs,  and  is^ 
therefore,  without  title;  and  this  would  probably  be  sustained 
on  the  principles  which  have  governed  the  decisions  in  most  of 
the  other  states.  But  the  doctrine  is  carried  further  in  Louisi- 
ana, and  extends  to  all  the  prerequisites  or  formalities  of  the 
sale,  whether  required  to  be  placed  on  record  or  not,  or  recited 
in  the  act  of  sale,  or  otherwise. 

In  Massaehusetts,  New  Hampshire,  and  Maine,  and,  it  is  be- 
lieved, in  Connecticut,  the  general  principle  has  been  estab* 
lished  that  the  return  of  the  sheriff  must  show  a  strict  compli- 
ance with  all  the  requisitions  of  the  statute;  otherwise,  extents 
of  land  (equivalent  to  sales  under  our  laws)  are  held  void«  But 
the  statute,  in  those  states,  points  out,  specifically,  the  facta 
which  shall  be  certified  by  the  officer,  in  his  return;  and  the  re- 
turn must  be  recorded,  and  constitutes  evidence  of  title. 

The  statute  of  New  Hampshire,  after  giving  specific  instruo- 
tions  to  tlie  officer,  levying  on  real  estate  in  satisfaction  of  an 
execution,  as  to  the  mode  of  its  appraisement,  and  its  being  set 
off  for  the  creditor,  etc.,  requires  the  officer  to  deliver  seisin 
and  possession  of  the  property,  so  set  off,  to  the  creditor,  or  his 
attorney,  and  to  make  a  full  return  of  his  proceedings,  and  to 
cause  the  execution  and  return  to  be  recorded  at  length  in  the 
registiy  of  deeds  of  the  county,  and  returned  to  the  office  of  thtf 
clerk  of  the  court,  to  which  it  is,  by  law,  returnable:  B.  S» 
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N.  H.y  8M.  An  examination  of  a  few  of  the  cases  will  show, 
that  the  Taliditj  of  Ute  title  depends  on  the  sufficiency  of  the 
return;  and  this  again  depends  npon  there  having  been  a  full 
compliance  with  the  statute;  as  the  retupi  must  contain  a  report, 
at  length,  of  all  the  proceedings  of  the  sheriff;  and  consequently, 
it  furnishes  eridence  whether  the  requisitions  of  the  law  have 
been  observed,  or  not. 

In  Porter  et  d.  v;  Bean^  1  N.  H.  866,  in  which  title  by  extent, 
under  execution,  was  pleaded,  the  court  said:  ''The  tide,  in 
"this  case,  is  by  statute;  and  a  conformiijto  its  provisions,  must 
evince  its  validity.  In  LUbbey  v.  Copp,  3  Id.  46,  the  court  held 
it  to  be  well  settied,  ihat  nothing  will  pass  by  an  extent  of  an 
execution  upon  land,  unless  eveiything  required  by  the  statute, 
to  make  a  valid  extent,  is  expressly  stated,  or  necessarily  im- 
plied in  what  is  stated  in  the  officer's  return.  And  a  motion  to 
permit  the  return  to  be  amended,  so  as  to  make  valid  the  ex- 
tent, was  overruled.  The  same  rule  of  law  was  reiterated  in 
Simpson  V.  Coe,  8  Id.  88.  In  WhiiHer  v.  Vamey,  10  Id.  394, 
several  cases  were  cited  from  the  Kew  Hampshire,  Massachu- 
setts, and  Maine  reports,  in  whidi  extents  were  held  void,  on 
the  ground  that  the  return  of  the  offioer  did  not  show  that  all 
the  requisitions  of  tiie  statute,  in  relation  to  ajypraisement,  had 
been  duly  observed;  but  it  was  held,  that  the  return,  in  that 
case,  indicating  that,  in  making  the  extent,  the  legal  formalities 
were  probably  compUed  with,  an  amendment  might  be  made, 
notwithstanding  the  intervening  of  a  subsequent  purchaser,  or 
creditor;  and  titat  that  amendment,  when  made,  should  rdate 
back  to  the  time  of  the  levy,  or  return. 

In  Vermont,  where  the  statute  is  similar  to  those  of  New 
Hampshire,  Massachusetts,  etc.,  an  extent  of  lands  under  exe- 
cution, by  which  the  estate  of  one  man,  by  operation  of  law,  is 
passed  to  another,  has  always  been  considered  a  proceeding 
stricli  juris;  and  hence  it  has  been  uniformly  held,  that  all  the 
material  facts  necessaiy  to  show  that  the  law  has  been  complied 
with,  should  appear  by  the  officer's  return:  Sleeper  v.  Newbury 
Seminary  et  aL,  19  Vt.  453.  See  also  Pierce  v.  Stricldand,  26 
Me.  277;  Smith  v.  Keen,  Id.  411;  Ladd  v.  Blunt,  4  Mass.  402; 
Howe  V.  Starkweather,  17  Id.  243;  Davis  v.  Maynard,  9  Id.  242; 
Eddy  V.  Knap,  2  Id.  154;  United  States  v.  Slade,  2  Mason,  71. 

Under  statutes  of  this  character,  where  the  return  must  show 
all  the  proceedings  of  the  officer,  no  parol  proof  is  admitted  to 
establish  his  acts.  The  return  in  writing  furnishes  authentic 
and  the  only  evidence;  and  by  law  it  constitutes  a  portion  of 
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the  title.  XTnder  the  statute  it  must  embiace  certain  specifio 
facts;  and  if  these  are  not  embodied,  the  title  has  not  the 
requisites  prescribed  bj  law,  and  can  not  operate,  therefore,  as 
a  legal  transfer  of  the  property.  Bnt  in  most  of  the  states  the 
rule  is  well  settled  that  a  purchaser  is  not  bound,  nor  is  his 
purchase  affected  by  the  irregularities  of  the  sheriff,  conunitted 
in  making  the  sale,  where  such  irregularity  has  taken  place 
without  the  concurrence  or  participation  of  the  purchaser:  Ibr- 
man  y.  Hunt,  3  Dana,  621;  BligJU  t.  Tobin,  7  T.  B.  Hon.  622  [18 
Am.  Dec.  219];  Natcheg  y.  Minor,  10  Smed.  &  M.  246;  Ware  v. 
Bradford,  2  Ala.  682;  Bogga  y.  Chichester,  1  Green  (N.  J.),  212. 
Bnt  a  clear  distinction  is  recognized  to  exist  between  a  sale  with- 
out authority,  and  one  where  there  is  an  authority  not  strictly 
pursued:  in  the  former  case,  the  sale  is  yoid;  in  the  latter,  the 
title  will  pass,  and  the  party  injured  by  the  irregular  acts  of  the 
officer  will  be  left  to  his  remedy  against  him,  for  the  injury: 
Drane  y.  Gregory,  3  B.  Mon.  619.  In  WiUiamson  v.  Ihrrow,  1 
Bailey,  611  [21  Am.  Dec.  492],  it  is  said  to  be  the  general  rule, 
as  to  purchasers  at  sheriffs'  sales,  that  where  the  defect  in  the 
proceedings  is  such  a  one  as  may  be  cured  by  consent,  acqui- 
escence, or  amendment,  it  does  not  affect  the  title.  But  where 
it  is  a  defect  of  substance,  as  a  want  of  authority  from  the  court, 
or  where  the  authority  is  absolutely  yoid,  it  yitiates  and  destroys 
the  sale,  and  title  under  it. 

It  will  be  remembered  that  the  act  concerning  executions  in 
this  state,  does  not  direct  the  manner  in  which  the  return  of  the 
officer  shall  be  made,  or  what  facts  shall  be  stated.  It  does  not 
require  the  return  to  embrace  all  the  proceedings  of  the  sheriff; 
or  that  it  shall  be  recorded  in  the  registry  of  deeds;  or  that  it 
shall  constitute  record  eyidence  of  the  purchaser's  title.  He  is 
subjected  to  a  seyere  penalty,  should  he  fail  to  make  a  return  of 
the  writ;  or  to  make  a  leyy,  when  in  his  power  to  do  so;  or  to 
adyertise,  and  offer  for  sale,  any  property  leyied  on  by  him;  and 
to  shield  himself  from  responsibility,  he  sbould  comply  strictly 
with  the  requisitions  of  the  law:  Acts  of  1842,  p.  71,  sec.  23. 
But  the  statute  nowhere  declares  the  facts  that  shall  be  stated 
in  his  return;  or  that  the  sale  shall  be  yoid,  unless  all  the  legal 
formalities  haye  been  pursued.  Nor  does  the  statute  impose  on 
tBe  purchaser,  the  duty  of  proying,  by  the  return  in  writing,  or 
by  parol  eyidence,  that  the  officer  has  not  deyiated  in  his  acts, 
from  the  mode  prescribed  by  the  statute,  for  the  execution  oi 
his  authority. 

Haying  presented  these  obseryations,  I  will  proceed  to  exam« 
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ine  the  objections  that  hare  been  urged  to  the  title  of  the  de- 
fendant, but  not  in  the  order  in  which  they  were  taken  at  the 
trial,  nor  in  which  they  are  arranged  in  the  argument  of  coun* 
661.  It  is  objected  that  the  levj  is  not  signed  by  the  sheriff. 
This  does  not  appear  to  have  been  taken,  in  the  court  below, 
end  is,  therefore,  not  now  entitled  to  consideration.  But  it  is 
sufficiently  answered  by  the  fact,  that  the  levy  constitutes  but  a 
portion  of  the  return  of  the  sheriff,  which  was  duly  signed  by 
him,  under  his  official  signature. 

A  second  ground  of  exception  to  the  evidence  of  defendant, 
was,  that  there  was  no  proof  of  advertisement  of  the  sale,  as 
required  by  law.  It  is  incumbent  upon  the  officer,  that  due 
notice  should  be  given  of  the  sale,  by  publication;  and  if  he 
failed  to  do  so,  the  plaintiff  in  execution  has  his  remedy  against 
him,  by  statute;  and  the  defendant,  if  he  suffer  injury,  can,  un- 
der the  law,  claim  redress. 

But  under  statutes  similar  to  our  own,  it  has  not  been  con- 
sidered that  the  omission  to  perform  this  duty,  or  its  defective 
execution,  would  invalidate  the  title  of  the  purchaser;  or,  at  all 
events,  that  it  is  incumbent  on  him  to  show  affirmatively  that 
the  duty  had  been  performed.  In  Turner  v.  McCrea,  1  Nott  & 
M.  12,  the  court  say  that  the  act  imposed  it,  as  a  duty,  on  the 
sheriff,  to  advertise  all  his  sales  in  the  public  gazette;  but  his 
failing  to  do  so  could  not  invalidate  the  sale.  If  any  damage 
resulted  to  the  defendant  from  his  failure  to  comply  with  the 
requisites  of  the  act,  he  would  be  entitled  to  his  action  for  the 
recoveiy  of  damages;  but  it  was  not  incumbent  on  the  pur- 
chaser to  see  that  this  duiy  had  been  performed  by  the  sheriff. 
The  title  of  the  purchaser  could  not  depend  on  such  perishable 
testimony.  If  it  would  be  necessary  to  have  proved  compliance 
with  the  requisites  of  the  act,  in  any  suit,  it  would  be  equally 
so  in  a  suit  which  the  purchaser  may  be  compelled  to  bring 
£fty  years  after  the  sale.  In  Maddox  v.  Sullivan  et  al.,  2  Rich. 
Eq.  4  [44  Am.  Dec.  234],  the  property  had  not  been  advertised 
the  length  of  time  directed  by  the  statute;  nor  at  but  one  place 
instead  of  three,  as  provided  by  law;  the  court  held,  that  these 
were  but  irregularities  or  omissions  of  the  sheriff,  in  the  dis- 
charge of  the  duties  of  his  office;  and  that  they  do  not  vitiate  a 
sale  made  by  him,  had  been  so  long  and  fully  settled,  and  on 
such  well-defined  principles,  as  to  render  all  commentaiy  upon 
them  unnecessaiy.  In  Laurrence  v.  Speed,  2  Bibb,  401,  it  was 
held,  that  if  a  sheriff  fails  to  advertise  a  sale  of  property  under 
execution,  according  to  law,  he  may  subject  himself  to  damages; 
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but  it  does  not  affect  the  right  of  a  pnrohaaer,  nnleaa,  through 
fraud,  the  sheriff  has  omitted  to  adrertase,  and  the  purchaser 
had  knowledge  of  the  fraud.  Hie  statute  of  Kentncl^  had  not 
declared  the  consequences  of  a  fiulure  to  advertise;  and  the 
court  held,  on  solid  grounds  of  argument,  that  the  rule,  as 
ahore  laid  down,  was  dictated  by  sound  policy,  and  was  equally 
expedient,  whether  the  interest  of  the  owner  or  purchaser  of  the 
property  was  regarded.  In  Bayden  t.  DunUga,  8  Id.  217,  the 
same  doctrine  was  held;  but  it  was  also  ruled,  that  if  the  sheriff 
declares  he  has  not  advertised,  and  refuses  to  sdl,  and  the  pur* 
chaser  indemnifies  the  sheriff^  the  sale  will  be  regarded  as 
fraudulent  and  be  set  aside.  See  also  KUby  t.  Hoggin,  8  J.  J. 
Harsh.  908. 

In  NaicheB  t.  Jfmor,  10  Bmed.  ft  H.  M6,  the  rules  of  law,  as 
to  the  legal  effect  of  irregularities  in  the  proceedings  of  tiie  officer » 
in  making  sales  under  execution,  were  elaborately  discussed  by 
the  counsel  and  the  court;  and  it  was  held,  that  tbd  irregularities 
of  the  sheriff,  in  giving  notice  of  the  sale  of  real  properly  under 
execution,  will  not  litiate  the  title  of  a  bona  fide  purchaser  at 
such  sale;  nor  will  a  total  omission  by  the  sheriff,  to  give  ihe 
notice,  or  his  giving  it  in  a  mode  entirely  diffsrent  from  that 
prescribed  by  law^  affect  the  title  of  the  bona  fide  purchaser  who 
has  no  knowledge  of  the  misconduct  of  the  sheriff.  These  eases 
are  sufficient  to  show,  that  it  may  be  r^farded  as  a  setUed  rule 
Ihat  a  defective  notice,  or  want  of  publication,  of  the  sale  of 
property  under  execution,  will  not  vitiate  the  title  of  the  pur^ 
chaser.  The  fact  of  due  notice  having  been  given  could  but 
seldom  be  ascertained  by  those  desirous  of  pnrduuring  at  public 
sale;  and  as  sound  policy  requires  that  jffoperly,  under  a  forced 
alienation,  should  bring  a  fair  price,  this  will  be  best  promoted 
by  protecting  the  rights  of  the  purchaser  from  being  vitiated  by 
the  irregular  acts  of  an  officer,  or  from  his  being  subjected  to 
the  peril  of  sustaining,  at  perhaps  a  distant  period,  their  legal- 
ity, by  perishable  parol  evidence. 

It  is  further  objected,  that  there  was  no  proof,  by  the  defend- 
ant, that  the  sale  under  the  execution  was  made  at  the  time  and 
place  required  by  law.  The  defendant  in  execution  appeared 
at  the  sale  and  appointed  an  appraiser;  and  it  might  be  plau- 
sibly urged,  that  he  consented  to  the  sale,  and  that  this  cured 
the  defect,  if  it  had  been  even  the  fact  that  the  sale  was  made 
at  a  time  and  place  not  directed  by  the  statute.  But  however 
that  may  be,  it  is  sufficient  to  say  that  the  prima  facie  presump- 
lian  is,  that  the  officer  discharged  his  duty,  and  that  the  salf 
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vtBB  xDAde  at  the  conrtrhotifle  of  tbe  coontj,  and  on  fhe  first 
Tuesday  of  the  inontib,  according  to  the  requiaitionB  of  the  law. 

I  The  presumptioii  is  in  favor  of  the  title,  and  will  support  it 

unless  rebutted  by  proof  to  the  contrary. 

Were  the  retom  required  to  embody  all  the  facts^  and  made 
evidence  of  title,  the  objection  that  the  time  and  place  had  not 

i  been  estabUdbed,  would  have  been  a  fatal  defect.    Bat  such  is 

not  the  law;  and  where  the  return  does,  not  state  facts  to  the 
contrary,  the  presumption  would  be,,  that  the  officer  had  not 
exceeded  his  authorily.  The  return  is,  in  this  case,  defectire, 
in  not  stating  the  place,  nor  with  snffieieivt  certaini^y^  the  time 
of  the  sale;  but  it  states  a  fact  which  would  have  enabled  the 
plaintiffs  to  prove  with  facility,  that  the  sale  did  not  take  place 
on  the  first  Tuesday  of  a  month,  if  such  had  been  the  truth. 
The  shesiff  certifies  that  the  sale  took  place  on  the  third  of 
June,  1846.  If  this  be  not  the  first  Tuesday  of  that  month, 
the  fact  should  have  been  proved  by  the  plaintiffii;  and  if  eaUh^ 
lished,  it  would  have  invalidated  the  title  of  the  jnurchaser* 
This  objfMstion  is  of  a  different  character  from  that  of  a  want  of 
notice  of  sale.  The  f  orm^  is  an  objection  ta  a  want  of  power 
in  the  officer;  the  latter  to  an  irregular  exercise  of  legitimate 
authority*  For  tiie  latter,  the  officer  may  be  punished;  but  the 
title  of  the  purchaser  can  not  be  affected.  But  where  the  time 
and  place  of  a  public  sale  are  prescribed,  the  sheriff  has  no 
authority  to  sell  at  any  other  time  or  place;  and  should  he  do 
so,  his  acta  are  not  merely  irregular,  but  void,  and  can  confer 
no  title.  This  distinction  can  operate  no  hardship  on  pur- 
chasers, or  destruction  of  the  rights  of  innocent  parties.  A 
purchaser  may  not  be  apprised  of  the  want  of  due-  notice  of  a 
sale,  and  would,  in  most  cases,  be  ignorant  whether  it  had  been 
duly  made  or  not;  but  he  must  be  presumed  to  know  the  law,  and 
consequently,  whether  a  public  sale  is  made  at  a  time  and  place 
prescribed  by  the  law  or  not:  WUliamson  v.  Farrow,  1  Bailey,  618 
(21  Am.  Dec.  492];  Enloe  v.  Miles,  12  Smed.  &  M.  147.  But  it 
was  not  proved  that  the  sheriff  had,  in  the  particulars  referred 
to,  acted  beyond  the  pale  of  his  authority;  and  this  objection  to 
the  judgment  can  not,  therefore,  be  supported. 

Several  exceptions  were  taken  to  the  admissibility  of  the  deed 
of  conveyance,  in  evidence.  One  is,  that  it  purports  to  be- 
founded  upon  an  execution  issued  and  tested  March  18, 1845; 
whereas,  the  execution,  in  the  record,  is  issued  and  tested  May 
6th.  The  statute  directs  the  sheriff,  after  sale  has  been  made  and 
the  terms  complied  with,  to  execute  and  deliver  a  conveyance 
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to  the  purchaser;  bat  does  not  prescribe  the  facts  which  shall 
be  stated  in  the  deed,  or  that  the  authority  under  which  the 
sheriff  acted,  shall  be  recited.  The  recital  in  the  deed,  is  not 
made  by  the  statute,  nor  is  it  on  general  principles  of  law,  a 
substantial  and  efficient  part  of  it;  nor  is  it  evidence  of  the 
facts  recited  in  it,  except  between  the  immediate  parties  to  itr 
Phil,  on  Et.  356.  In  Harrison  t.  MaxxoeU,  2  Nott  &  M.  347  [lO 
Am.  Dec.  611],  the  deed  from  the  sheriff  recited  that  the  execu- 
tion had  issued  from  the  court  of  one  district,  when,  in  fact,  it 
had  issued  from  the  court  of  another.  It  was  held,  that  thia 
misrecital  was  not  fatal  to  the  title.  The  legal  effect  and  ad- 
Tantages  of  recitals  in  deeds,  were  stated  in  ihe  opinion  of  the 
court.  The  usage  of  incorporating  in  the  sheriff's  deed,  a  re* 
cital  of  the  authority  under  which  he  sold,  was  commended  as 
productive  of  great  convenience,  as  well  to  the  sheriff  as  to  the 
purchaser.  It  would  point  the  former  to  his  authority  to  seU^ 
and  would  facilitate  the  latter,  in  deriving  his  title;  but  it  was 
held  to  be  not  indispensable.  The  recital  of  the  power,  to  sell 
and  convey,  did  not  give  the  right;  nor  was  it  evidence  of  the 
right.  It  is  sufficient,  if  the  right  did  exist,  and  the  seller 
acted  upon  it. 

The  misrecital  of  a  judgment  in  a  sheriff's  deed  is  not  mate* 
rial,  if  it,  in  fact,  appear  that  the  sale  was  under  a  subsisting 
judgment  and  execution:  a  recital  not  being  a  material  part  of 
a  deed:  Jackson  v.  Streeter,  6  Cow.  629;  Craig  v.  Vance,  1  Overt. 
209;  Sumner  v.  Moore,  2  McLean,  59;  Cherry  v.  Woolard,  1 
Ired.  L.  488.  An  execution  need  not  be  recited  in  the  sheriff's 
deed,  and  if  recited  inaccurately,  it  will  not  vitiate  the  deed: 
Jackson  v.  Jones,  9  Cow.  182;  Jackson  ▼.  Pratt,  10  Johns.  381. 
A  variance  between  the  sheriff's  deed  and  the  levy  indorsed 
on  the  execution,  is  not  a  valid  objection  to  the  admission  of 
the  execution,  or  deed,  in  evidence;  nor  is  the  mere  recital  of 
a  wrong  date  of  the  execution  any  objection  to  the  admission 
of  the  execution  in  evidence:  Driver  v.  Spence,  1  Ala.  540. 

These  authorities  establish  the  rule,  that  a  recital  in  the  deed» 
of  the  authority  of  the  officer,  being  an  immaterial  part  of  the 
conveyance,  no  mistake  or  misrecital  can  impair  its  legal  valid* 
ity  or  effect.  There  must  be  a  subsisting  judgment  and  execu- 
tion under  which  the  sale  is  to  be  made;  but  as  ihe  recital  of 
either  is  not  material,  so  a  mistake  will  not  affect  the  title  r 
Boggs  v.  Chichester,  13  N.  J.  L.  209. 

Another  objection  to  the  deed  is  its  vagueness  in  desoription 
of  the  premises.    When  the  description  of  land  in  a  deed  is  ae 
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indefinite  that  it  can  not  be  identified  with  certainty,  the  deed 
becomes  necessarily  Toid,  and  conyeys  no  title.  But  the  objec- 
tion, here,  may  be  disposed  of  "with  the  single  remark  that  the 
description  of  the  land  sued  for,  as  set  forth  in  the  plaintiff's 
petition,  is  almost  identical  with  the  description  of  the  land  in 
the  sheriff's  deed.  No  one  can  doubt  that  the  premises  de- 
scribed in  the  former  are  conreyed  by  the  latter. 

There  is  an  objection,  also,  that  the  product  of  the  sale  is 
erroneous.  This  can  not  affect  the  validity  of  the  title.  The 
sheriff  computes  the  principal,  interest,  and  costs,  at  six  hundred 
and  eighiy-siz  dollars  and  seveniy-one  cents;  and  the  counsel, 
at  six  hundred  and  eighiy-two  dollars  and  siziy-one  cents.  This 
is  an  unimportant  difference;  and  if  there  were  any  mistake,  the 
sheriff  could  have  been  compelled  to  refund  the  surplus  to  the 
defendants  in  the  execution. 

The  next  exception  to  the  admissibiliiy  of  the  deed  is  more 
Important,  and  is  based  on  the  &ct  that  it  did  not  convey  the 
land  as  levied  on  or  appraised,  but  a  part  thereof,  including,  as 
it  was  said,  though  not  proved,  the  whole  of  the  river  front. 
The  sheriff  in  his  return  certifies  that  he  levied  upon  one  quarter 
of  a  league  of  land;  that  this  was  appraised  at  one  dollar  per 
acre;  that  he  offered  the  lands,  or  so  much  of  them  as  would 
satisfy  debt,  interest,  and  costs,  amounting  to  six  hundred 
and  eighty-six  dollars  and  seveniy-one  cents.  The  deed  con- 
veys ten  hundred  and  thirty  acres,  the  quantity  of  land  sufficient 
at  two  thirds  of  its  appraised  value  to  satisfy  the  execution,  and 
about  seventy-seven  acres  less  than  the  quarter  of  the  league 
which  had  been  levied  on  and  appraised.  The  statute  directs 
the  property  levied  upon  to  be  appraised  at  its  fair  cash  value; 
that  the  appraisement  shall  be  reduced  to  writing;  and  the 
officer  shall  then  proceed  to  offer  the  property  so  levied  on  and 
appraised,  for  sale  to  the  highest  bidder  for  cash;  and  if  the 
highest  sum  bid  does  not  amount  to  two  thirds  of  the  valuation 
made  by  the  appraisers,  there  .shall  be  no  sale.  It  is  manifest 
from  the  terms  of  the  statute  that  the  sheriff  has  no  authority 
to  expose  to  sale  any  part  less  than  the  whole  amount  of  the 
property  levied  on  and  appraised.  The  instmetion  to  sell  the 
property  levied  on  and  appraised  carries  with  it  the  force  of  an 
affirmative  mandate  repelling  or  forbidding  any  conclusion  to 
the  contrary,  or  any  inference  that  it  was  discretionary  with  the 
officer  to  sell  the  whole  or  only  a  portion  of  the  prop^ly. 

The  policy  of  the  provision  is  not  a  question  for  considem* 
tion.    Whatever  may  have  been  the  object  of  the  legislature,  it 
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IB  clear  ihai  this  proTudon  was  not  Banetioned  haatily,  or  wikb- 
out  deliberation.  The  prerioiM  atatato  on  the  aabject  of  eaacn- 
tiona,  had  required*  in  case  the  land  should  be  more  than  aulE* 
cient  to  pay  the  execation  and  coatB,  at  two  ihirig  of  its  appraiaed 
Taloe,  that  the  appraisers  should  take  off,  ai  one  comer  of  the 
snrrey,  so  mnch  as  would,  at  the  valiiation,  be  saffickttt  to  sat^ 
isfy  the  ezecatioB  and  costs;  and,  therespoA,  the  sfaariff  ahoold 
offer  the  land  for  sale,  etc.;  and  whoeiFer  woold  pi^^  the  said 
execution,  etc.,  for  the  fewest  immber  of  aarea»  dionld  be  the 
purchaser:  Acts  of  18B9,  p.  166,  sec  16. 

These  instructions,  directing,  in  eifiKt,  VbtX  no  BHnre  land 
than  would  be  suAeient  to  pay  the  debt;  should  be  sold,  were 
entirriy  omitted,  in  tho  act  under  which  the-  sde  in  queetion 
was  had.  It  will  not  boqaeetieaid,  ti^t  if  the  sheriff  had,  un- 
der the  former  statute,  sold  all  the  land  IcTied  upon,  notwilb- 
standing  two  thirds  o£  its  appraised  talue  eieeeded  the  debt, 
and  a  portion  snfftdent  for  that  purpose- had  been  set  off  ni  one 
comer  of  the  surrey,  or  if  he  had  sold  more  than  the  number  of 
acres  necessary,  at  the  highest  bid,  to  discharge  the  ezecutien, 
the  sale  would  hBTC  been  radically  defective  and  totally  Toid; 
and  this,  upon  the  ground  that  the  ofieer  had  transeendod  Iris 
authority,  and  his  acts,  consequently,  could  haTe  no  moru  vulid- 
iiy  in  transferring  the  property  of  one  person  to  another,  tkwa 
if ,  as  a  priyate  citinen,  he  had  sold  properly  to  which  he  had  no 
right,  title,  or  interest. 

Though  the  soundness  of  the  p(dicy  of  the  proTisiona  of  the 
latter  statute  may  not  be  yeiy  dear,  yet  the  acts  of  the  oflber, 
in  contrayention  of  them,  are  yoid»  and  without  effect.  His  act, 
in  selling  less  land,  can  not  be  classed  with  irregularities  in  the 
discharge  of  his  authority,  which  do  not  affect  the  title  of  the 
purchaser,  provided  they  take  place  without  his  knowledge  or 
participation.  A  purchaser  is  not  bound  to  know  whether  the 
sheriff  had  aidyertised  or  not;  nor  is  he  affected  by  miRtafcRB  of 
the  officer  in  immaterial  acts;  but  he  must  know  that  all  the 
property  which  is  levied  upon  and  appraised  must  be  wAA. 
The  property  levied  upon  is  to  be  appraised,  and  then  e^^Kwed 
to  sale;  and  unless  two  thirds  of  the  appraised  valuation  be 
bid,  there  shall  be  no  sale.  These  limitations  upon  the  author- 
ity of  the  officer  in  the  sale  of  property  every  purchaser  is  re- 
quired to  know.  They  are  clearly  pointed  out  by  the  statute, 
and  are  not  difficult  of  comprehension.  The  law  declares  that 
unless  two  thirds  of  the  appraised  valuation  be  offered,  there 
shall  be  no  sale.    The  amount  of  appraisement  must  be  pve» 


li 


Dec  1849.]  Howard  v.  North.  785 

Tiouflly  asoertained  by  the  purchaser,  in  order  that  he  may  make 
an  aTailable  bid.    In  this  case,  two  thirds  of  the  appraised  valae 
of  the  quarter  of  a  league  would  amount  to  seven  hundred  and 
I  thiriy-eight  dollars;  and  this  should  have  been  offered,  other- 

f  wise,  by  law,  there  could  have  been  no  sale.    The  amount  of 

'  property  levied  upon,  its  appraisement,  and  the  sum  to  be 

offered,  are  facts  which  must  be  necessarily  known  to  the  pur- 
i  chaser.    The  duties  of  the  sheriff,  in  these  particulars,  are  not 

I  poaitiTely  prescribed;  but  they  can  neither  be  mistaken  by  him 

I  nor  the  purchaser;  and  whether  his  performance  of  them  is  in 

accordance  with  law  is  as  well  known  to  the  purchaser  as  to  the 
officer.  The  distinction  between  acts  done  by  an  officer  with- 
out authority,  and  those  done,  or  omitted,  in  its  irregular  exer- 
cise, has  been  previously  stated.  The  former  are  nullities,  and 
confer  no  right;  the  latter  do  not  affect  titles  acquired  under 
the  acts  of  the  officer,  unless  the  purchaser  be  implicated. 

By  statute,  in  Kentucky,  the  sheriff  is  directed  to  sell  no 
more  land  than  may  be  necessary  to  satisfy  an  execution;  and 
sales  have  been  frequently  set  aside  on  the  ground  that  the 
sheriff,  in  selling  too  much  land,  has  exceeded  his  authority; 
and  the  distinction  between  the  unauthorized  and  the  irregular 
acts  of  an  officer  is  taken  and  clearly  defined:  PaUerson  v.  Gar- 
need,  3  A.  E.  Marsh.  620  [13  Am.  Dec.  208];  Pepper  v.  Common- 
wedlih,  6  T.  B.  Mon.  33;  Addison  v.  Crow,  5  Dana,  278. 

We  are  of  opinion,  on  the  principles  above  stated,  that  the 
sale  and  deed' of  the  sheriff  are  void,  and  can  not  support  the 
title  of  the  defendant. 

But  here  an  important  question  arises  as  to  the  effect  which 
this  decision,  avoiding  the  sale  and  conveyance,  should  in  law, 
and  according  to  the  course  of  our  system  of  procedure,  have 
on  the  rights  of  the  parties.  We  have  repeatedly  determined 
that  the  legal  and  equitable  rights  of  parties  litigant,  in  relation 
to  the  subject-matter  of  a  controversy,  should,  as  far  as  practi- 
cable, be  set  up  and  determined  in  a  single  suit.  In  the  due 
order  of  pleading,  tmder  our  blended  ^stem,  the  plaintiffs 
should  have  averred  their  willingness  to  pay  the  amount  of  the 
execution,  with  interest  thereon;  or  the  defendant  should  have 
claimed,  provided  his  title  were  declared  invalid,  that  he  should 
not  be  compelled  to  restore  possession  until  the  purchase  money 
which  he  had  paid  for  the  benefit  of  the  plaintifb,  and  by  which 
the  judgment  against  them  had  been  discharged,  should  be  re- 
imbursed, and  he  indemnified.  There  is  no  charge,  nor  any  pre- 
tense or  evidence,  that  the  defendant  has  been  guilty  of  any  fraud 
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in  the  transaction^  or  that  there  was  any  fraudulent  combination 
between  the  defendant  and  the  public  officer  to  the  injury  of  th» 
plaintiffs.  Had  the  proceedings  contained  the  necessary  aUega- 
tions  for  the  adjudication  of  the  equitable  as  well  as  legal  right» 
of  the  parties,  as  should  under  our  system  hare  been  the  case^ 
the  court,  under  the  facts  of  the  case,  must  necessarily  have^ 
decreed  that  the  execution  should  be  discharged  before  the  sale- 
be  set  aside;  or,  if  the  purchaser  had  been  a  third  party,  and 
not  the  creditor  in  the  execution,  that  the  amount  paid  by  Ima 
towards  the  discharge  of  the  execution  should  be  refunded 
before  a  restoration  of  the  property  would  be  decreed. 

This  principle  of  equity  has  been  repeatedly  recogniased  by 
the  courts  of  chancery.  It  was  a  well-established  rule  under 
the  Spanish  system  of  jurisprudence;  and  its  justice  should 
commend  its  adoption  and  recognition  in  all  codes,  and  by  all 
courts.  In  Dufour  ▼.  Camfranc,  11  Mart.  610  [13  Am.  Dec.  860], 
the  court,  having  declared  a  sale  by  the  sheriff  void,  proceed  to 
say :  ' '  Another  question  presents  itself.  It  has  been  proved  thai 
proceeds  arising  from  the  sale  of  the  slaves  were  applied  to  the 
discharge  of  the  judgment  debts  of  the  plaintiff;  and  the  court 
is  of  opinion,  that  he  can  not  recover  in  this  suit,  until  he  re- 
pay the  money.  This  is  the  doctrine  expressly  laid  down  by 
Febrero,  lib.  3,  cap.  2,  sec.  5,  n.  357;  and  we  readily  adopt  it; 
for  nothing  can  be  more  unjust,  than  to  permit  a  debtor  to  re- 
cover back  his  property,  because  the  sale  was  irregular,  and 
yet  allow  him  to  profit  by  that  irregular  sale,  to  discharge  his 
debts." 

This  principle  has  been  frequently  recognized  by  the  decisions 
in  Kentucky.  The  proceedings  in  law,  will,  by  courts  of  equity, 
be  treated  as  valid,  though  they  may  be  erroneous.  But  equity 
will  relieve  against  their  consequences;  because  the  rights 
thereby  acquired  can  not  be  retained,  in  conscience.  The  pur- 
chaser will  be  treated  as  a  trustee;  and  he  will  not  be  compelled 
to  surrender  until  equity  is  done  him:  Blight  v.  2bWn,  7  T.  B. 
Mod.  615  [18  Am.  Dec.  219];  McLaughlin  v.  Daniel,  8  Dana,  183; 
Forman  v.  Hunt,  3  Id.  623. 

The  case  of  McLaughlin  v.  Daniel,  supra,  is  analogous  in  prin- 
ciple. In  that  case,  the  property  sold  under  execution  had  been 
recovered  by  a  third  person;  and  the  action  was  brought,  to  com- 
pel the  defendant  in  execution,  to  reimburse  the  amount  of  ths 
purchase  money.  The  court  held,  that  the  purchaser  of  property 
sold  under  execution,  has  a  right  in  equity,  when  the  property  is 
recovered  from  him  or  his  vendee,  by  virtue  of  a  superior  title,  to 
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be  Bubsiitated  for  the  creditor,  and  have  the  amount  of  his  pur- 
chase money  refunded  to  him,  by  the  defendant  in  execution. 
His  equity  rests,  not  upon  the  want  of  knowledge  as  to  title  in 
the  property,  but  on  the  ground  of  his  having  discharged  a  judg- 
ment against  the  defendant,  for  which  he  stood  chazgeable,  by 
a  purchase,  made  under  the  coercive  process  of  the  law,  and 
therefore  has  an  equitable  claim  to  reimbursement  by  the  de- 
fendant in  execution. 

Other  questions  of  importance  are  suggested  by  the  position 
of  the  parties,  in  this  cause,  viz.,  whether  the  lien  of  the  execu- 
tion and  levy  is  extinguished,  or,  whether  they  may  be  revived 
by  quashing  the  return  and  sale,  etc. 

We  are  of  opinion,  that  the  rights  of  the  parties,  as  indicated 
in  this  opinion,  should  be  adjudicated  without  the  necessity  of 
resorting  to  a  new  proceeding  for  that  purpose.  A  multiplicity 
of  actions  is  repugnant  to  the  simplicity  of  our  system  of  pro- 
cedure, and  should  not  be  tolerated. 

It  is  ordered,  adjudged,  and  decreed,  that  the  judgment  be  re- 
versed and  the  cause  remanded  for  a  new  trial;  that  the  parties 
have  leave  to  amend  their  pleadings,  and  that  such  further  pro- 
ceedings be  had,  as  may  to  law  and  justice  appertain. 

Judgment  reversed. 

FaHiUBB  to  Advxbtibb  Exsoution  Sale,  Emor  of:  See  Maddox  v» 
BfdUotm,  44  Am.  Deo.  234,  and  note  238-240,  where  the  eobjeet  Is  diicawed^ 
See  alao  note  to  Lowry  t.  Ervania^  30  Id.  673. 

OmciB  IS  Respohsiblb  vob  KaoLsor  of  Deputt  m  not  Grnve  LaQAit 
Koncx  of  sale:  StxUm  v.  Newers,  32  Am.  Dec.  235. 

Rboztau  m  SHXBirF*s  Deed  as  Evidencs:  IJeahey  v.  Cfardner,  38  Auu 
Dec.  784,  snd  note  collecting  prior  cases  in  this  series.  Parol  evidence  is  in- 
admissible to  contradict  the  recitals  in  a  sheri£f 's  deed  in  a  collateral  pro* 
oeeding:  JReed  v.  Aualin's  Heirs^  45  Id.  336. 

Void  Judicial  Sale,  Right  to  IIecx>vxb  Pbopsbtt  Sold  at:  See  note 
to  Dufour  y.  Oan^firanet  13  Am.  Deo.  385;  see  also  Hendenon  v.  Overton^  24 
Id.  493. 

The  pbihcifal  case  is  oitbd,  and  commented  on  as  follows,  in  LtUer  ▼• 
Soae,  18  Tez.  55:  "It  is  farther  contended  that  the  sale  was  void,  •  •  • 
because  less  land  was  sold  than  was  levied  on  by  the  o£Scer;  and  this  objec- 
tion to  the  validity  of  the  sale  is  supposed  to  be  supported  by  the  decision  of 
this  court  in  the  case  of  Howard  v.  North,  5  Tez.  290.  But  it  is  to  be  ob- 
served, the  sale  in  that  case  was  under  the  provision  of  the  statute  which 
required  appraisement;  and  the  opinion  and  judgment  of  the  court  were 
based  upon  the  terms  and  requirements  of  that  provision.  Here  the  prop* 
erty  was  sold  under  a  different  provision  of  the  statute,  which  did  not  re- 
quire appraisement;  and  the  reasoning  and  decision  of  the  court  upon  that 
point,  in  the  case  of  Howoard  v.  North,  has  no  application  to  the  present 
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Mmnmoanf  dnlt  or  dMok,  whn  lii  S63. 

BoNDof  cKeoatonaodadiiiinistniton:  SeeBzaoraoMin^. 
oo  appaalf  infonialitiM  in,  724. 
on  appeftly  need  not  be  signed  by  appellMit,  728. 

Cabbier,  baggage  for  which  he  is  answerable,  47. 

has  no  lien  for  freight  paid  prior  carrier,  68. 
CmnnoATi  of  Dbposit  is,  in  legal  effect,  a  note,  MS. 
Chattilb,  jurisdiction  of  equity  to  compel  deHTery  of,  8801 
OoimPiBAOT,  agreement  to  act  jointly  is  ewiential  to,  88. 

agreement  to  act  jointly  may  be  express  or  implied,  SIL 

by  bank  directors,  to  enhance  value  of  stocky  88. 

by  employees,  to  cheat  employer,  87. 

1^  husband  and  wife,  whether  indictable,  84. 

by  OTerseers  of  poor,  to  rid  parish  of  panpen,  91. 

defined,  82. 

gist  of  the  effenae,  82. 

if  two  are  indicted,  both  must  be  acquitted  or  oonTifltsd^  9L 

Indictment  to  cheat  and  defraud,  whetlier  must  itata  tba 

instances  of,  87. 

Is  a  joint  ofiense  of  two  or  more,  84. 

miscellaneous  instances  of,  94. 

Ofert  act  need  not  be  proved,  82. 

punishable  under  laws  of  United  Statst,  981 

to  arrest  or  maliciously  prosecute,  89. 

to  assault  or  batter,  90. 

to  eharge  one  with  a  criminal  oflEJense,  89. 

to  eharge  one  with  being  father  of  a  bastard,  $L 

to  cheat  and  defraud,  8S. 

to  oheat  a  municipai  coiporatlon,  87* 

to  cheat  at  gaming,  87. 

to  commit  in  concert  an  act  which  Is  not  fadfatiMa  if 
only,  83. 

to  oonmit  or  cause  any  crime,  90. 

to  oonmit  a  civil  trespass,  92L 

to  defraud  by  mock  auction,  88. 

to  eiztort  money,  88. 

to  Induce  a  female  to  become  a  prostitate^  91* 

to  induce  an  infant  to  marry  without  parent^  MMnl»  IL 
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CoNSPntACT,  to  injiiro  property,  92. 

to  intimidate  Toten,  93. 

to  obstmct  pnblic  justice,  91. 

to  obtain  goods  by  false  pretenses,  80. 

to  raise  prioe  of  commodities,  92. 

to  raise  price  of  labor  and  materials,  92. 

to  seduce  a  female,  90. 

to  secrete  property  to  defraud  creditors,  80. 

to  subject  person  to  communion  of  lunacy,  89. 

to  tar  and  feather  a  man,  90. 
OoxBTiTUTiONAL  Law,  rstrospeotive  statutes,  574. 

statute  directing  performance  of  judicial  funotioof  in  a  partio8lar  wiy^i 
574. 

statute  Tslidating  void  judicial  proceeding,  574. 
CoMTEAOT  of  corporation  beyond  their  powers,  341-344. 

partly  iU^gal,  344. 

prohibited  by  Uw,  342-344. 
OoMTRAOTOB,  employer  generally  is  not  answerable  for  neglect  of,  200L 

employer  is  answerable  for  act  of,  when  the  contract  is  unlawful,  202» 

not  answerable  for  neglect  of  subcontractor,  201. 
OoBVOBATiON  avoiding  its  contracts  because  in  excess  of  its  powen,  841-M4. 

note  in  name  of  agent,  when  binding  on  corporation,  73. 
OuBDiTOBfl,  assignment  for  benefit  of,  form  of,  690. 

assignment  for  benefit  of,  recording,  597. 

assignment  for  benefit  of,  reyoking,  597. 
Oreditor's  Suit,  judgment  against  debtor,  how  far  evidence  in«  298^ 
GUMIVAL  Law,  accessaries  at  the  faot»  373. 

aiders  and  abettors,  how  to  be  indicted,  375.  • 

constructive  presence  at  commission  of  crime,  378. 

distinction  between  accessary,  aider,  and  abettor,  373. 

distinction  between  principal  and  an  aider  or  abettor,  378« 

misdemeanors,  who  deemed  aiders  and  abettors,  375. 

person  incapable  of  being  principal  may  be  an  aider  or  abettor,  375. 

presence  at  commission  of  crime  does  not  alone  make  one  a  pv^,  374^ 

presence  at  commission  of  crime  requisite  to  make  one  a  principal,  874 

suicide,  counseling  one  to  commit,  375. 

IUmaob  arising  from  storage  of  gunpowder,  283. 

for  injuring  others  by  acts  done  on  one's  own  land,  282. 

for  interference  with  one's  land  so  as  to  injure  othm^  292» 
PsruiiTiON  of  accessary  at  the  fact,  373. 

of  aiding  and  abetting,  373. 

of  conspiracy,  82. 

of  constructive  trust,  752. 

of  resulting  trust,  751. 

of  writ  of  assistance,  152. 
DowEB,  barring,  by  provision  in  will,  579. 
DuAfT,  when  operates  as  an  assignment,  303. 

Bqititt,  chattels,  jurisdiction  to  compel  delivery  of,  589. 

jurisdiction  over  attaching,  will  extend  over  entire  controversy,  588L 
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Bhflotsb  ia  answerable  for  act  of  contractor  which  necessarily  produces  !•• 

Jnry,204. 
ia  answerable  for  all  matters  of  which  he  is  bound  to  take  charge,  206. 
is  answerable  for  contractor  when  contract  is  unlawful,  202. 
is  answerable  where  he  exercises  control  oyer  contractor,  20SL 
is  answerable  where  he  owes  a  duty,  to  see  that  work  is  pioperlj  paiN 

formed,  202. 
not  liable  generally  for  neglect  of  contractor,  200. 
Etidbncb  to  impeach  statute  by  showing  it  was  not  properly  passed,  616-401 

to  vaiy  or  explain  contract,  546* 
IfizxouTOBS  AND  Admhobtbatobs,  action  against,  by  successors,  688. 
becoming  guardian,  how  deemed  to  hold  funds,  G25. 
bonds,  breach  of,  by  converting  or  wasting  assets,  626. 
bonds,  breach  of,  by  failure  to  deliver  assets  to  successor,  626. 
bonds,  breach  of,  by  faUure  to  make  true  inventory,  626. 
bonds,  breach  of,  by  failure  to  render  accounts,  626. 
bonds,  breach  of,  by  non-payment  of  debts,  legacies,  and  dislribwtlf 

shares,  626. 
bonds,  breach  of,  what  constitutes,  625-628. 
bonds  of  executor  governed  by  same  rules  as  administrator's,  618. 
bonds  of  executor,  when  exacted,  610. 
bonds,  none  required  in  ecclesiastical  courts,  610. 
bonds,  remedy  on,  628. 
bonds,  remedy  on,  in  equity,  628. 

bonds,  remedy  on,  liability  of  principal  must  first  be  fixed,  028. 
bonds,  suit  on,  by  creditors,  631. 
chancery  may  compel  giving  security  by,  610. 
legacy,  suing  for,  532. 

new  and  old  bonds  of,  and  liability  of  respective  suretiee  on,  624. 
sureties  of,  death  of,  does  not  terminate  liability,  624. 
sureties  of,  general  liability  of,  610. 

sureties  of,  liability  for  assets  received  fron^  another  state,  621. 
sureties  of,  liability  for  debt  due  from  their  principal  to  the  estate,  OSL 
sureties'  of,  liability  for  duties  impoeed  on  principal  as  trustee,  622. 
sureties  of,  liability  for  equitable  assets,  620. 
sureties  of,  liability  for  funds  received  by  principal  before  his  appoinfti 

ment,  523. 
sureties  of,  liability  for  proceeds  of  land  sold  in  another  state,  620. 
sureties  of,  liability  for  proceeds  of  sale  made  without  order  of  oonri^  688. 
sureties  of,  liability  for  rents  of  real  estate,  620. 
sureties  of,  not  liable  for  acts  of  principal  not  done  in  his  offioial  oapaeilgb 

623. 
sureties  on  bond  of  administrator  of  living  person,  528. 
sureties,  termination  of  liability  of,  624. 
BxsounoN,  interest  of  cropper  when  subject  to,  410. 

Factob,  damages,  measure  of,  for  violating  Instmotions,  861. 

QiRa,  eauaa  morUi,  362. 

delivery  eaoential  to,  868. 
of  donor's  own  note,  868L 
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OvAmDiAir,  bonds  of,  rait  on,  584. 

OvvTowvm,  liability  for  ezplotion  of,  when  stored  on  on«^  Isad, 

HoMiciBBy  by  one  who  believos  his  ac^  to  be  in  selfodalflnMt  SM^ 
nelf -defense,  what  sostains  plea  of,  283. 

IvDlorMXVT,  aiders  and  abettors,  misoeUaneons  cases  of,  870. 

desoription  of  money,  kind  of,  should  be  stated,  234. 

description  of  money  should  follow  statute,  232. 

description  of  money  should  state  Value  of  pieces  stolen,  238. 

description  of  money  should  state  the  number  of  pieces,  282. 

description  of  money  should  specify  some  of  the  pieces,  282L 

description  of  money  where  details  are  unknown,  285. 

of  aiders  and  abettors,  375. 

value  of  money,  how  may  be  stated,  233. 
IKTA5T,  disaffirming  one  deed  by  making  another,  183^ 
Ikjumotion  against  pleading  of  statute  of  limitations,  TOOL 
iRmuttv  on  rents  due,  277. 

on  unliquidated  demands,  278. 

when  allowable  generally,  277. 

JuDOMBVT,  as  evidence  against  raretiee,  208. 

as  evidence  in  creditor's  suit,  2M. 

lien  of,  not  continued  by  levy  of  ezecnticii,  106i. 
Judicial  Sale,  purchaser  becomes  party  to  prooeadings,  OBS^ 

under  order  of  probate  court,  746. 

Lakdlord  akd  Tbnaitt,  cropper,  interest  of,  before  dlTialon,  410^  411* 

difference  between  underlease  and  assignment,  806. 
Land  Owner,  damages  against,  for  explosion  of  gunpowder,  288L 

damages  against  for  explosion  of  boiler,  283. 

damages  against  for  excavating  his  own  land,  283. 

damages  against  for  building  high  fence  and  darkening  windowi, 

damages  against  for  cutting  line  trees,  283. 

damages  against  for  injuries  from  acts  done  on  his  own  land,  282. 
LioiSLATUKB,  journals  of,  as  evidence  respecting  passage  of  statute,  616-401 

motive  of  members,  not  subject  to  inquiry  to  impeach  bills,  623. 
Ldotations,  new  promise  by  partner  after  dissolution,  330. 

new  promise  by  one  of  several  joint  and  several  promisors,  831. 

ICavdamus  to  compel  transfer  of  stock,  536. 

Mabtbb  and  Skbvant,  contractor  not  generally  deemed  a  servaat,  fOMOk 

tort  committed  by  servant  withoat  master^  anthority,  818. 
Mabbisp  Woman,  separate  estate,  mortgage  of,  for  husband's  dsfaii  768L 
Hisbkprbskntation  as  ground  for  avoiding  contract,  722. 

KBOoitABLX  Instbumsntb,  guarantor  dischatge  o^  by  iadalfnoi^ 
indoner,  discharge  of,  by  indulgence,  302. 
indorser,  rights  of  aoconmodation,  808. 

PABimoN,  parol,  746. 

Pabtnkbship,  dissolution,  power  of  partner  after,  88Ql 

Patmbxt,  note  when  presumed  to  be  a,  73. 
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PuDOBy  damagM,  measare  of,  for  wrongful  nle,  314. 

deliTery  ewential  to,  314. 

differenoe  between,  and  mortgage,  313. 

of  oertificatea  of  stoek,  313. 

power  of  pledgee  to  aell,  314. 

■ale,  if  nnanthoriied,  ia  a  oonveraion,  314. 
FansuMrrioy  of  resulting  tm8t»  753,  755. 
Pboiobsort  Kotk»  reooyery  by  payee  of  original  cooildenilioii,  7S. 

EUht,  aasignee  of  lease,  liability  for,  278. 

interest  on,  277. 
BlULxmo  Trust,  against  policy  of  law,  754. 

arinng  from  adTancing  porchase  money,  752. 

arising  from  conveyanoe  withoat  consideration,  758. 

arising  from  part  payment  of  consideration,  758. 

arising  when  conyeyanoe  is  made  for  illegal  purpose,  756. 

arising  when  oonyeyanoe  is  made  for  nnoertain  or  indefinite  poq^ow^ 
758. 

arising  when  oonyeyanoe  Is  made  for  porpose  which  fsilsy  787. 

definition,  751. 

distinction  between,  and  oonstmctiye  tmst,  752. 

in  fayor  of  grantor,  757. 

in  fayor  of  alien,  754. 

in  personal  estate,  756. 

intention  is  essential  element  of,  752. 

mnst  arise  eo  instan^i,  755. 

none  arising  from  porchase  In  name  of  person  entitled  to  npporty  764. 

none  arising  from  purchase  in  name  of  son,  755. 

none  arising  from  purchase  in  name  of  wife,  754. 

parol  evidence  to  establish,  750. 

presumption  arising  from  payment  of  purchase  money,  763. 

where  residuum  remains  after  purpose  of  oonyeyanoe  la  aocompliahed, 
757. 

Bnamc  Pebvobmakob  of  agreement  not  reduced  to  writing  owing  to  frand 

or  fault  of  defendant,  144-146. 
8TATDTSS,  enrollment  of,  is  an  unimpeachable  record,  617. 

eyidence  by  parol  to  show  signing  of,  618. 

eyidence  respecting  passage,  616. 

journals  as  eyidence  of  defects  in  passage  of,  616-4S8i 
BsATUTB  OF  Fbaubs,  where  agreement  was  by  fraod  pwfiutad  fram  bei^g 
put  in  writing,  145. 

where  there  was  an  agreement  thst  the  agresmsnl  aboold  bo  pol  in  will- 
ingi  144. 
BsATUTB  OF  Limitations,  enjoining  pleading  of,  TOOL 

entiy  to  ayoid,  538. 

frandulent  concealment  to  preyeni  running  ol^  088. 

new  promise,  what  sufficient,  332. 

pleading  in  equity,  584. 
8VBRT,  extension  of  time  which  will  release,  124^ 

release  of,  by  surrendering  collateral  8ecuritiea»  808L 
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VnrDom  and  VnrDiB,  misi^preaentation  as  gromid  for  avoiding  ndab  TfL 

WATSBOOUBSBy  interferenoe  with,  oo  one's  own  landy  282. 
Will,  attestation,  proof  of,  575. 

declaration  of  testator,  594. 

dower,  barring  by  acoopting  devise,  579. 

evidence  to  identify  legatee,  594. 

execution  of,  by  what  law  governed,  574. 

proving  by  one  witness,  575. 
Wbit  of  AsdUTA>'cs,  adverse  possessor  can  not  1m  tozned  <mt  mdv,  UL 

against  whom  may  issue,  155. , 

defined,  152. 

in  aid  of  purchaser  at  foreclosure  sale,  154. 

in  aid  of  purchaser  at  tax  sale,  or  his  grantee^  154* 

In  aid  of  receiver,  153. 

in  aid  of  sequestration  or  injunctioQ,  154. 

notice  of  application  for,  158. 

object  of,  152. 

party  in  possession  before  suit»  152. 

proceedings  to  obtain,  156,  157. 

questions  which  will  not  be  tried  on  api^ioatloo  iat$  15S» 

dierifTs  duty  under,  150. 

when  a  proper  remedy,  152. 

who  may  Issue,  158. 
Wbit  of  Sbbob  Co&am  Nobis,  on  aooooni  of  InaiBity  of  defendnnt^  117» 
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ABANDONMENT. 
See  Lavdlobd  and  TxNjjiTy  H 

ABATEMENT. 
See  Ykndob  josd  Vihdh,  6. 

ABORTION. 
See  CuiaNAL  Law,  4-3. 

ABUSE  OF  PROCESa 
See  Pbocbss. 

ACCEPTANCE. 
8m  AMMOomor  Coimuen,  3;  Deeds,  3, 5, 9;  Down,  1|  ChXABOvr,  & 

ACCIDENT. 
See  Equitt,  10. 

ACCOMMODATION  ACCEPTOB. 
See  Nbgotiablb  IsrsTRirMEiiTs,  ft. 

ACCOMMODATION  INDORSEB& 
See  Nbootiable  Iir8TRirMXNT&  S. 

ACCOMPLICES. 
See  CBOf iNAL  Law,  2. 

ACCORD  AND  SATISFACTION. 

ACOOKD  AVD  SASBVAOnOK  EZBCUTED,  THOUGH  TV  PABOL»  U  €k)OD  Dvnni 

to  ma  Mtion  on  a  ooTenant  in  a  sealed  inttrament,  which  eoanda  alto- 
gether in  damages,  although  seonred  by  a  penalty.    Oabe  t.  Jametom^ 


ACCOUNT. 
Bm  Bquitt,  8;  Kxiouioia  and  Adminxstbatobs,  19;  OuAxnuir  amd  Wabii^ 

1;  LiXNS,  7;  Pabtnxbship,  8. 

ACCOUNT  STATED. 

AOOOUNT  SCAXBD  DOES  NOT  LiB  FOB   DaX AOB8  lOB  BbEAIBT  of  a  OOBtfael^ 

where  there  has  been  no  aotoal  settlement  or  adjustment  betneeu  the 
pertiee.    IMeif  y.  Bigpham^  480. 
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ACKNOWLEDGMENTS. 

Sm  BAHijmwor  A3fi>  Iksolwict,  3;  Dbim,  8;  MimmTWi  Wokbv,  U} 

Statutk  of  LnoTATioNs,  8-11.  14b 

ACnONS. 

Sm  Aooobd  avd  Satuvaotioh;  Aooouar  Stated;  Aoixor»  IS»  16;  Aboiif- 
ut;  BAXLMmTa,  1.  5,  6;  BAmmuPTor  akd  IvaoLysmnr,  4;  Gasb;  Cknr* 
rsLAon,  2;  Co-nii aucy;  Bjboti«nt;  Oamivo;  Quabdiav  ahd  Waxd^  4| 
flunAVD  Ain>  Wox,  10,  11;  PAsrmEBSHip,  4;  Plxadiho  akb  Pbao- 
TiOB,  I,  3;  Slakpbb;  Tbebpabs;  Tbovib;  Vkndor  avd  Vsma,  1,  & 

ACTS  OF  OOD. 
See  CoMMOH  Oabbubs,  L 

ADMINISTRATOBa 

See  KXBWTOJIS  AITD  AoiONIBTEAlOie^ 

ADMISSIONS. 
•  See  Nmotiabli  IiiflTBuinanis,  2: 

ADULTERY. 
See  Marbxaox  and  Ditoboi,  4,  0^  7. 

ADVANCEMENTS. 
See  TRUSTS  aud  'Diusnxs,  4,  6;  Wilu^  17. 

ADVERSE  POSSESSION. 

L  TwiwTi  Txabb'  Adtsbsi  Poesnaioir  of  Land  uxdbe  AmmnusoBli 
DnD  Bab8  Hobs,  nnleas  they  were  saved  by  babaaj  or  oofettank 
Stevenmm  ▼.  MeReary,  102. 

9l  Law  Pbxsuhxs  Grant  to  Onx  Who  has  had  fok  Thibtt  Tbabs  oob- 
tinnoDf  advene  poeBesnon  of  land  up  to  known  and  viaible  boondaiiei^ 
and  the  jury  oaght»  nnder  each  cironmetanoea,  to  preenme  a  graiil    Dm 
ex  dem.  WaOaee  ▼.  Maxwell,  380. 
See  Pofl8B88iON,  6;  Publio  Land8»  1;  Statuts  of  Loozateobi^  12-IA. 

AGENCY. 

L  If  Authobitt  of  Agbnt  is  Pabuculab  and  SFiaiAL»  it  most  be  steio^jr 
paxnied;  and  if  the  agent  ¥afy  from  it»  hit  act  is  void  as  to  his  frin* 
oipaL    BnwH  y.  Jokneon,  118. 

9l  If  Aobkt  Misafplus  Monbt  of  hu  Pbinoipal,  it  b  a  ftaiid  npop  him» 
and  if  this  be  known  to  the  party  who  receives  it,  he,  too^  is  a  par> 
tidpant  in  the  breach  of  faith,  and  can  not  hold  the  money.    Idm 

t>  Wbbbb  Agbnt's  Actbobitt  is  Spbcial  and  Loixtkd,  the  par^  dealing 
with  the  agent  most  look  to  the  extent  of  his  power;  if  he  pennits  the 
anthority  to  be  traneoended,  the  loss  will  not  UXL  on  the  party  who  gsv* 
the  anthority.    (Per  Clayton,  J.)    Id. 

1L  AflBMT  Ehplotbd  to  Bid  fob  Pabticulab  PnoB  OF  Land  Soi*  bt 
SsATX  has  no  aothority  to  bid  for  another  traot;  and  vpoB  dimffiimawie 
of  the  act  by  the  principal,  and  an  application  before  conflraiation  ei  the 
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•ile,  the  priDoii»l  hM  »  right  to  have  the  sale  reecinded  and  the  mone^f 

paid  by  the  agent  under  the  contract  refunded.    Id. 
iw  AoxNT  ExouDiNO  HIS  AuTHOKiTT  IN  Makino  Pubchase  is  hiOMelf  liable^ 

bat  the  opposite  party  shonld  have  the  discretion  either  to  affirm,  or 

reacind  for  non-performance  of  the  conditions  of  the  sale.    Id. 
C.  GoHDaoT  or  Aoxnt  Only  Binds  Emplotes  when  he  acts  within  the  liauts 

of  the  power  granted  to  him,  and  with  reference  to  the  sabject-matter  of 

the  agency.    Cfoodloe  y.  Oodley,  150. 

7.  Aourr's  Auvhoritt  to  VLaxjl  a  Dkicand  is  Estabushsd  by  the  prinoi- 

pal  founding  a  snit  on  the  demand.    Ham  y.  Bood^,  235. 

8.  AuTHOBiTT  or  AoxNTTO  Makx  DncAXD  CAN  BS  QiHtsnoNXD  only  «l  tlM 

time  demand  is  made.    Id. 
0.  Onb  iNixttSDVO  Bnx  as  Aoknt  whxn  Hx  is  not  Suob  Is  UaUo  penon* 

ally,  although  he  do  so  bona  fdt.    Bamk  ofHambwrg  y.  fFroy,  660. 
10.  Innooxnt  MnTAKx  or  Insobsxr  as  to  his  Biino  Aoxnt  will  not  Bx- 

uxvx  him  from  personal  liability.    Id, 

11*  WnxrUL  MiSBXFBXSXNTATION  THAT  OnX  IS  AOXNT  NXXD  NOT  BX  ShOWN, 

to  bind  him  personally  to  a  contract  he  had  no  authority  to  make.  Id, 
ISl  Right  or  Pabtt  Dxauno  with  Aobnt  Whom  Hb  Sappoaxs  is  Pbinoi- 
PAii. — ^If  a  person  sells  goods,  believing  he  is  dealing  with  a  principal,  but 
finds  the  person  is  but  an  agent  for  a  third  party,  he  may  recover  the  pur- 
chase money  from  either  principal  or  agent.    Bacon  v.  Sondleif,  646. 

15.  VxNsoB  Sumo  Aoxnt  is  Assxnt  to  Pbincipal*s  Rescission  or  Agent's 
Pubchase. — ^If  a  principal  rescind  his  agent's  purchase,  and  the  seller 
sue  the  agent  in  trover,  that  act  is  an  assent  to  the  resciwion.    Id, 

14.  Upon  Agent's  DiacLAiM£B  or  Pobohase  on  his  Own  Aooount,  made  with 
the  consent  of  the  seller,  the  principal  having  also  disclaimed,  the  goods 
sold  will  be  in  the  possession  of  the  agent  on  deposit  for  the  seller,  and 
trover  may  be  maintained  for  them.    Id, 

16.  Agent  or  Undisclosed  Pbingipal  iiat  Maintain  an  AonoN  in  his  own 
name  against  a  carrier  for  damages  for  loss  of  properly  he  has  agreed  to 
carry.   SUkhu  v.  B.  S  M,  B,  B.  Co.,  184. 

16.  PowxB  or  Attobnet  to  Collect  and  Distbibutb  Monxt  is  not  Rxt- 
OOABLE  after  its  execution  by  collection  of  the  money.  Wai9on  v.  Baga* 
ley,  006. 

flao  Assignment  roB  Benxiit  or  Gbxditobs;  Assignmbnt  or  Oontbagtb, 
2;  Common  Cabbiebs,  6;  Cobfobations,  1, 2,  6-8^  14;  Faoioes;  Insub- 
ANCB— Fnx;  BfABBXAOB  AND  DiYOBOB,  8;  P08BX88IOV,  2;  BAUm,  4| 
Statute  or  Ijmitationb,  10,  13. 

AMEiournss. 

See  Wnxs,  17. 

AMENDMENTS. 
See  Mabsiagk  and  Dtyowaw  ft. 

ANIMAIJ9. 

L  OxB  HAS  Ko  Right  to  Kill  Dog  on  Ownxb%  PBXMW^ootiiapwtis 

that  ha  Is  a  nuisance,  because  he  has  on  former  occasions  bitten  otiMi 
persons.    Perry  v.  Ph^ppa^  887. 
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%  Fkuov  n  LuBLB  ioe  Knxuro  Doo  on  Owna^  !»»■■■■—  ^f^g^  |^ 
owner  hM  dnwmk  Hm  dog  away,  w>  that  th«ro  is  no  loQger  asj  daqgar  d 
hli  bitiiig  him  ■*  that  time.    Id. 

Sea  OoBVOBATiONs,  10;  TBnraflBy  6^  7. 

APPEALS. 

8m  Bomrr*  12;  GirABi>iAv  Ajn>  Wakd,  1;  Ixjinronom;  IfniiagB  ax» 
])iY0B(n»  0;  PLBAimro  axd  PEAonci,  10^  17, 18»  21-24]  Wun  or  A^ 
butaxoi. 

ABBITBATION  AND  AWABD. 

L  Fact  that  Abbitratob  was  BsQimTiD  bt  Onb  ov  tbb  Pabsxbs  io 
BzAiONS  WmrBSSM,  and  that  he  did  ask  qnestioos  of  the  wii 
sod  lead  to  the  other  arbitrators  a  paper  that  was  not  evidence,  and 
objected  to  at  the  time,  Is  not  sufficient  of  itMlf  to  snstam  a  bill  to  set 
aside  the  award  on  the  gronnd  of  corruption  and  partisUtj  In  one  of  the 
arbitrators.    Buiar  v.  Bo^le»,  097. 

%  ABBRBA90B8  MAT,  VETOKM  AWABD  IS  MaDB  Uf  AHD  DbLTTSBEIS  KB0 

'oa  Oasm  Orma  for  consideration  or  farther  proof  sod  investigBtion,  but 
after  th^  have  made  up  and  delivered  their  award,  their  power  la  nk  an 
end;  th^  oin  not  rscsll  the  caae  and  reinstate  it  before  them.    Id. 

See  JuDOMXNTS,  18. 
ARjvKoX. 

8sa  Baoneuun,  4»  6;  Indbmvitt;  Plbadivo  Am  Vmwaaat  C 

ASSAULT. 
See  Gbiminal  Law,  6^  92, 

ASSENT. 
See  Dbedb,  8,  6;  Tbubt  DiiMi  6L 

ASSESSMENXa 
See  CovxvAiiTS,  1,  2. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDrTOBa 

1.  Statutw  RionLATnro  Tbaitsfebs  fob  Bbkevit  or  Gbbdisom  WwnrACB 

wiTHZK  THEIR  PuBYiBW  an  assignment,  created  by  power  of  atfeomegr,  ts 
collect  money  and  pay  it  to  creditors.     Watwn  t.  Bagalqff  505. 

2.  AnoBMBT  IN  Fact  or  Assioneb  roR  tbb  Benetit  or  Cbbdisobs  may  make 

a  deed,  althoagh  the  assignment  oonTcys  no  authority  on  the  tselgnee 
to  appoint  an  attorney.    Blight  v.  Schenck,  478. 

See  ExEoxmoNS,  22;  Tbubt  Dbbdb,  0. 

ASSIGNMENT  OF  CONTRACTS. 

1«  IvantuifBNT  IS  AasiONABLE  which,  thoagh  very  inartifidally  drawn,  par- 
ports  to  give  a  mortgage  on  the  def  endsnt's  half  of  a  saw-mill  to  secure  tlia 
payment  of  a  certain  sum  of  money  payable  in  lumber;  bat  the  common- 
law  action  of  debt  csn  not  be  maintained  on  the  Instrnmeni.  Kniffklom 
r.  T^^  174. 
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&  Aonoviam  ov  Momnr  mat  bi  EmoiXD  bt  Powxr  ov  Attobitbt  to 
odOaet  and  dktribato  the  nine  to  crediton.     Watwn  v.  BagaUyt  60S. 

t.  Dbavt  Don  HOT  Opebati  as  AH  AssnQVMXtfs  17JITIL  AocxpTXD»  although 
diftwn  for  a  apeoific  stun  and  against  f anda  of  the  drawer  in  the  hands  of 
the  drawee.  The  delirery  of  saoh  draft  nnaooepted  i%  therefore,  in- 
operatite  as  a  gift  in  view  of  death;  and  the  draft  can  not  he  enforoed 
agatnst  the  perMoal  repreeentatiyes  of  the  drawer.    HarrU  ▼.  dark  302. 

See  CoTSVAinB^  1;  JvBoiuumi,  21;  Laxdlobd  ahd  Tbhaht»  1,  %  0i  Mobv- 

OAOB8,  9-13. 

ASSISTANCE. 
See  Wbixb  or  Absictahgi. 

ASSUMPSET. 

L  OouBT  fOR  HoBxr  Had  ahd  Bbcbzvbd  Lm  ov  Spkoal  OoHTBAOTif 
nothing  remaina  to  he  done  hat  to  pay  a  stipulated  sam  of  money. 
Hnoeb  noh  »  count  is  good  on  a  note  given  as  cdUaitanU  secnrlty  for  • 
debt  whioh  vamalna  unpaid,  if  the  note  is  dne.    2V66etf0T.Mtoiii^,48. 

See  Patmbbt,  6;  Ubaob.  1. 

ATTESTATION. 
See  Wills,  5-7. 

ATTOBNSY  AND  OUBNT. 

AnoaHBT  AT  Law,  nr  the  Absbhcb  or  Fraud  or  NiouaBaaw  i*  Ml 
Uahle  for  Idliire  to  torn  over  money  collected  to  hia  eHsati  vntH  d^ 
maiided  so  to  do.    Kram$e  v.  Dorrtmee,  490. 

See  JuDOicxHTB,  0. 
ATTOBNET  IN  FACT. 

flee  AJBOHlfBHT  lOR  BSHXITr  or  GRIDBORib  & 

AUDITOBS. 
See  OuARDiAH  AHD  Ward^  L 

AWABD. 
See  ARBmiATioH  ahd  Awardw 

BAGGAGE. 
See  CoMMOv  Oarrtbim,  ft-7. 

BAILMENTS. 

!•  BnHRR  Baiur  or  Bailor  iiat  Maihtaim  ah  Aotioh  agabst  r  oaiibr  to 
whom  the  goods  have  heen  delivered  for  trsneportatlan,  for  the  loss  of 
the  property.    Elkhu  y.  B.  A  M.  R,  R.  Co,,  184. 

ti  Sbarbs  or  CoRPOBATB  Stock  mat  bb  Plbdgbd,  and  although  their  owner 
timnsferB  them  abeolntely  in  form,  yet  if  the  intention  of  the  parties  is 
that  the  transferee  shall  hold  them  only  as  security  for  money  lent»  and 
that  the  owner  may  redeem  them  at  any  time  (even  after  the  loan  laOs 
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dae)  Mom  tha  lender  hat  exttrdeed  his  poirer  of  eiJe,  the 
a  pledge,  not  a  mortg^ige.     WUmm  ▼.  LUUe^  907. 

I.  PtSDOXB  OAV  voT  SiLL  TBX  Pawk  Without  demanding  paymeot  of  Ite 
debt  and  giving  notice  to  the  pledgor  of  the  time  and  place  of  sale.    Id, 

^  OoMaBHT  THAT  Plxdqxb  MAT  Skll  without  giviDg  notioe  does  not  ieiie?e 
him  from  the  neoeaaity  of  demanding  payment  of  the  debt  before  he  eeUa^ 
Id. 

§k  AonoN  fOB  SxLLiiiO  Stocks  Pledged  for  a  debt,  without  having  fint  de- 
manded payment  of  the  debti  may  be  maintained  without  making  tender 
of  the  aom  due.    Id. 

C.  Meabubb  or  Damages  xx  AonoN  won  Wbongfullt  Selliho  Piedqe, 
dlicnaieH  in  a  caae  where  there  had  been  negotiation  between  pledgor 
and  pledgee  of  stocks  for  a  payment  of  the  debt  and  a  return  of  similar 
stocks  to  those  which  the  pledgee  had  received  and  sold,  pending  which, 
snch  stocks  had  risen  in  value;  and  AeM,  that  the  pledgor  was  enti- 
tled, under  such  cireumstanoes,  to  recover  the  highest  vslue  down  to 
the  time  when  the  negotiations  were  broken  off.    Id. 

BANKRUPTCY  AND  INSOLVENCY. 

L  DUOBABGE  IN  INSOLVENCY  AITEB  PRIOA  InSOLTKNCT  IS  InTALED,  undsT 

the  Massachusetta  statute,  without  the  written  assent  of  three  fourths 
of  the  creditors,  unless  the  estate  pays  fifty  per  cent,  of  the  debts^  TA- 
b€U8  V.  Pkkering,  48. 

%  DnCHABGB  IN  InSOLYENOT  DOBS  NOT  ATFEOT  NOTB  TO  CrIEEN  OV  AN- 

otbsb  State  who  was  such  when  the  note  was  made  and  until  the  die* 

charge,    id. 
t,  Pbomise  bt  Banebupt  aeteb  Dischabgb  to  Pat  Disghaboed  Debt  "as 

soon  as  he  got  able,"  and  to  pay  "all  his  honest  debts  ss  fast  as  he  could," 

except  certain  ones  in  the  city,  will  not  revive  such  debt.     Toxtkeimer  v. 

KeyMTt  555. 

4.  DnCHABGB  UNDEB  UNITED  STATES  BaNKBUFT  AcT  IS  No  BaB  TO  ACTIOV 

ON  Judgment  against  the  bankrupt  recovered  after  the  filing  of  the 
petition  in  an  action  commenced  before  the  filing.  WoodXmrg  v.  PerMmBt 
61. 

BANKS  AND  BANKING. 

1.  NonoB  TO  AN  OvnoEB  or  a  Bank  can  not  Atfeot  Bank  when  in  regard 
to  a  matter  not  pertaining  to  Ids  duties.  Consequently,  notice  to  some 
of  the  officers  of  a  bank  for  collection,  of  the  residence  of  an  indorMr,  does 
not  prevent  the  bank  from  excusing  want  of  notice  of  non-payment  at 
the  indorser's  residence  by  the  ignorance  of  the  offioen  charged  with  the 
duty  of  collecting  notea.    Ooodloe  v.  Oodley,  159. 

&  Banking  Association  Fobbidden  to  Issue  Bills  ob  Notes,  unless  Pay- 
able ON  Demand  and  without  interest,  can  not  give  its  notes,  payable  cm 
time  and  bearing  interest,  to  a  creditor  by  way  of  evidence  of  or 
ity  for  its  indebtedness;  such  prohibition  will  not  be  limited  by  ( 
tion  to  paper  intended  for  ciroulation.    LeaviU  v.  Palmer,  83S. 

See  Negotiable  Instbumbnts,  13-17;  Tbust  Deeds,  4^ 

BILLS  AND  NOTES. 
See  Negotiable  Instbumbnts. 
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BnXS  OF  BXCBPnON. 
See  CBxmKAL  Law,  29. 

BILLS  OF  EXOHAKGB. 
See  AoxHOT,  9,  10. 

BILLS  OF  PABTICULABa 
flee  Flbadiko  akd  PBAonos,  19»  20. 

BONA  FIDE  PUROHASSB& 

1.  Plu)Tionov  or  Pubohasbb  fo&  Valuable  Covsidsbatiov  ScAinNi  ov 
This:  that  he  haa  bonajide  acquired  the  legal  title  and  paid  the  puzofaaM 
money  before  notioe  of  the  plaintiff's  equity.  If  he  haa  acquired  the 
legal  title  bat  has  not  paid  the  purchase  money  before  notioe,  hia  plea 
fails.  If  he  has  paid  the  purchase  money  and  receiTes  notice  of  plaint- 
iff's equity  before  acquiring  the  legal  title,  he  can  not  defeat  that  equity 
by  procuring  the  legal  title.    Bush  t.  Bush,  676. 

2w  PuRCHAssB  or  Pebbonal  Pbofestt  Aoquibbs  No  Bbttxb  Tttle,  in  gen- 
eral, than  that  of  his  Tendor.    McMahon  v.  /SSooii,  601. 

3.  AoT8  or  OwHXRaBip  bt  PoeaiaaoB  or  Chattel,  iKOowunivT  wns  Ax* 
vtBXB,*a  OwvxBSHiP,  must  be  brought  to  the  knowledge  of  the  true  owner 
to  divest  him  of  title.    Id. 

See  Dbdb,  7,  10,  11;  Equxtt,  2,  3;  BmctfPXL,  8;  JuiMliim»  0;  Niooiu* 

BU  Ihstbuboqits,  2. 

BONDa 

See  BKBomoBS  ato  Aiuiini8ibaiob8,  8, 17-21;  Ouamkax  abb  Wabo^  %  tg 
MiBMBi)  WottBir,  7, 16;  Mobjioaobs,  2;  PLBADnra  abb  Pluonai»  tt-flAi 
flUBBi'iMUf,  6;  Vbbdob  and  Vxkdbb,  6,  7. 

BOUNDARIES. 

fl^  APfBBSB  POgMBBlOK,  2;  POflBBSnOV,  3,  6;  PuBLI0LaVD%  L 

BR0EEB8. 
See  Faoiobs. 

BUEDEN  OF  PROOF. 
•See  DuMb  10i  MaiwCTBn  Wohbb,  6;  Statittb  of  Loazamnb  ^  7i  Tmmm 

AND  TBUBtBBS,  3;  WiLLB,  li. 

CARRIERS. 
See  Common  Cabbibbs. 

CASE. 
In  Aomnr  ov  ram  Cabb  Almost  Evbbxthino  mat  bb  Gitiv  nr  Bn» 
DBBUB  QBder  tiie  general  issue,  and  eridence  of  fomer  xeeowjr  !■  pvop* 
mfy  feocivod  In  eiioli  action.    Jones  v.  Weaihertbeef  008. 
See  Husband  and  Wife,  10;  Pboob8& 

CAVEAT  EMPTOR. 

flee  BzBOiFfOBS  and  ADMnraarBATOBs,  2, 12;  Fbaub^  C 
Am  Pao.  TOL.  U— SI 


802  Index. 

CERTIFICATES  OF  BEPOfilX. 
Am  NaoonABLB  Iir8TBuifxirr%  I. 

CBBTIOKABL 
8ee  JuDQHXXTB,  10,  11. 

CHANGE  OF  VENUEL 
See  FtBADUiG  aud  PKAonoB,  6L 

CHECKS. 
8m  Nioorabis  IstenvwariBf  0-8. 

CHILD  EN  VENTEE  RA  MEBS. 
8m  Cbiminal  Law,  4-0. 

CITATIONS. 
Bm  BxaouTOBS  and  Ai>Hiiri8ntATitt8»  7. 

COLLATERAL  SECURTTT. 
8m  AmuMMBt  hAMKB  Axv  Bahkiho,  2;  NuonABLa-lHatEmBn%  1^  4| 

FLXADUia  AKD  PRAcnci»  0. 

COLLISIONS. 
8m  Common  CarbobSi  2L 

COMMON  CARRIERS. 

!•  Br  OoMMOV  Law,  A  Cabbixb  OF  Goods  IS  Rmabdbd  A8  AN  iHsraBB*  aotf 
is  iMld  aooomitsble  for  Any  dAinsge  or  Ioh  to  tliaai,  vnleM  from  inmtsbfe 
Mcidimt^  which  is  the  Mine  thing  with  the  sot  of  God,  or  of  the  pablio 
sBsmy;  hat  the  psrty  msy  limit  this  oommon-lsw  lisbility  hy  expreM 
stlpoUiAlon  in  his  contraot     Whiiemdea  v.  ThurlkUl,  120. 

%  LoM  BT  Collision  Comis  within  Exgettiok  or  *'Danokbs  or  THxRiriBy'* 
if  the  loH  sfOM  withoot  say  fsnlt  on  the  defendsnt's  pert,  or  that  of  th* 
bsnds  upon  his  host;  hat  if  they  hsd  ben  goilty  of  nei^igenoe,  or  might 
hftve  prevented  the  Iom  by  the  ezerciM  o!  ressonsble  skill  and  diligence 
then  the  defendsnt  woald  be  liable.    Id, 

ft.  FBOVftmoBs  or  Staosktoachis  Cabbtino  Passinokbs  wns  tskb  Baik 
OAOS  sre  responsible  in  all  respects  m  common  caniers  m  fsr  m  ragarda 
the  baggsge.    Bcmar  v.  Maxwell^  002. 

^  Baooaob  Inoludbb  S7CR  Abtiolis  or  NiuiuiBiii  o&  Pbbsqval  Contsv* 
fBVCB  M  are  osaally  carried  by  passengers  for  their  psMoaal  om;  it  doM 
not  inehide  medicines,  handcnffs,  a  watch,  etc,  nor  money,  except  jost 
snflioisBt  to  }jjkj  traveliag  expensM.    Id, 

ft.  lUniBOiD  Company  is  Risponsibiji  ro&  Bagoaob  Dkuybbed  «o  Aobnt 
or  Anosbbb  Linb  on  whoM  road  it  ii  ronning,  by  one  taking  pssssge 
«l  a  station,  where  each  agent  hM  been  in  the  habit  d  rsceiriag  bag^ 
fi^  for  snob  company,  and  it  hM  no  agent  of  its  own  pcessnt  at  the 
station.    Jofdan  v.  FoU  Mkxr  n.  It,  Co.,  44. 

0.  Moirbt  f^'^w^rwn  IK  Pashbnobb's  Tbcnb  is  Pabt  or  Baooaob  lor  which  a 
carrier  is  responsible,  if  intended  5oiia  JUk  lor  traveUng  e» 
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ptam  and  pwomJ  nie  and  if  reaaonable  in  ammint^  Imt  not  wImto  It  ia 

intanded  to  aoj  othar  porpota,  aa  for  trada,  inTaatmaBt^  tnaipoitation* 

ortiMlika.    Id. 
7*  BiMAOB  or  PAflBBTOKB  IvouTDiB  ABnouBB  NiGBSBAST  OT  ooiiTaniant  to 

hla  pwaoiial  hm,  and  anoh  aa  it  ia  aaaal  for  trayalaii  to  taka  with  tbanu 

Id. 
IL  Oomioir  Gabbixb  has  Kg  Lixn  tor  Freiobt  on  Goods  Rboiitbd  raoM 

Wsoiro-soBB  withoat  the  owner's  oonaent,  agpreai  or  implied,  aa  i 
Tf  altboo^  they  were  innocently  reoeiTed.    RMmmm  ▼• 

8aa  AoxNcnr,  16;  BAiufEirrs,  1;  RailboiASS. 

OOMMUNITY  PKOPBBTT. 
8aa  HusBABD  abd  Wifb,  1%  14|  111 

OONCEALMENT. 
8ae  Fbaud,  2. 

cx)in>inoNs. 

DBBMb  111  BzBOUTOBS  AND  ADMINISTRATOBSy  17;  Wlll%  %  VL 

OONFBSSION  OF  JUDOHSNTa 
Sat  JusoMBNis,  6;  Nbootiablb  InSIBUMBBIBi  lt« 

CONFIRMATION. 

ABB  ADMINiairBATOBS,  9,  10;  OUABDIAB  ABB  WlBB^  1|  iW^ 
BUBAL  SaLBS;  PABiimON,  1;  WlLIS,  2. 

OONFUCT  OF  LAWS, 
iaa  BABBBvncr  abd  Insolvbbot»  2;  Hdbbabd  abb  Wm^  6L 

CONSENT. 
See  Dbbds,  8,  0;  Tbust  Dbbds,  S. 

CONSIDERATION. 
1,2;  Mabbibd  WoKBB,  2, 16»  IS;  NBOonABU 
%  Tbubxs  and  Tbubtbbs,  8,  4^  6^  8b  ^ 

CONSPIRACT. 
Sea  Obihxbal  Law,  9-19L 

CONSTITUTIONAL  LAW. 

>«ABB0r  KlBBI'lSB  JCDICKAI.  POWBU.     QrWBSBfi  ▼• 


Saa  i3mmm§jt  IdkW*.  1;  Mabbiaqb  abd  Ditobcb^  2} 

nai»  28;  Wills,  1. 


CONSTRUCTION. 

PtBADIBO  AND  PBAOTIOI^  28;  SBAimMi 


M4  Index. 

OONnNUAKCBL 
Am  BnDBiaB,  7;  Plbadiko  amd 

CONTRACIS. 

L  OMiwuunoN  lOB  Pbomise  mat  bi  Good  vhovoh  No  BDnm  bb  R» 
ODVSD  or  expected  by  the  perty  making  the  promiae;  it  ia  saffide&t  that 
the  other  party  be  sabjected  to  loes  or  inoonvenience.  Brawm  v.  Aaf^ 
S70. 

%  Tnmr  Bvobkd  bt  Rbabon  op  Undbbtakhco  to  Do  ax  Act  is  b  enffi- 
eient  oontidentioii  to  support  an  action  on  the  promise.    Id, 

S.  AOBBBMKHT  THAT  OnB  8HAU.  BlO  V0&  SSVBKAL  VOB  MaIL  GoHTBAOTI*! 

not  Toid  unlees  made  for  some  illegal  purpose,  aflfecting  public  pdlior. 

BeUow$  V.  Bu$$eU,  238. 
C  Whxxhbb  Contbact  was  Madx  for  Illboal  Pobvosb  is  a  qnestioii  M 

fact  for  the  jury.  Id, 
f.  WBirrBN  Aobbbmbkt  is  Bittibb  when  for  the  sale  of  certain  land  sin* 

a  cottage  thereon,  and  to  finish  the  cottage  by  a  certain  time.    Ladd  v 

Sing,  624. 

8m  Aooobd  and  Satufactiok;  Aooount  Stated;  Aobhct;  Assumfsit; 
lUn.MBitTg;  Goimoir  Gabbibbs,  1;  Gobfobatiohb;  Etidbbcb,  4-0|  %  10; 
FkAUD;  Ouabantt;  Husband  akd  Wifb;  Ikfahot;  MAit»fgn  Worn; 
Buoiwioy  OP  Coktbaots;  Salbs,  7;  SFBtnpio  Pbbpobmangb;  arATon 
<w  FkAUM;  Statute  op  Likitations;  Tbubt  Dbbdb.  4. 

CONTRIBUTION. 
See  SuBBTnsiP,  3-6;  TBBSPABBy  S. 

OONTBIBUTORY  NEOUGENCB. 
See  Nbgliobiiob,  2. 

CONVERSION. 
See  Election;  Tbebpaml 

CORAM  NOBIS. 
See  Flbadino  and  PBAoncB,  2L 

CORPORATIONS. 

L  NocB  Bor  nr  Cobpobatb  Name,  and  not  disnlnring  aoj  •gfnay  from  the 
oorpormtfam  to  stake  it,  is  pnma/ade  not  the  note  of  the  oocponilk»» 
hat  the  presumption  may  be  rebutted  by  evidence  aikmde,  Mettedge  t. 
Botton  Iron  Co,,  60. 

l^lfOTB  XX  Name  Adopted  and  Sanctioned  bt  Cobpobatiov  as  indicative 
of  its  contracts,  though  not  its  corporate  name,  and  given  by  its  an- 
tfaoriced  agent  for  a  corporate  liability,  is  the  note  of  the  corpomtioD,  and 
these  fads  may  be  proved  to  rebut  the  presumptioa  arisiag  from  the  Ims 
of  the  note;  as  where  a  note  is  made  in  the  name  of  a  firm  who  are  the 
general  agents  of  the  corporation.    Id, 

%  OoBPOBATiov  MAT  HAVE  Sbtebal  Nambb  f or  the  purpose  of  tranaaftting  tti 
bBsinsm.    Id. 
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4i  Ifmrom  or  OoavoKAnoy  iir  CovnAXir  Aom  not  pnmmi  m  noo^cfjr 
tbcraon  agittiwt  the  oorpoimtion,  if  its  idoBtitj  wtth  tbe  wqwition  in- 
tanded  is  ple«d«d  and  proved.    Id, 

&  Tkaoxvo  OoBPOiuLTioN  18  BouND  BY  Impuzd  CkiimuoT,  euustruoUy 
notioe,  implied  Mient,  tAoit  aoqnieBoence»  ntificntion  of  oontraoti  hf 
acts  or  silence,  etc,  in  the  same  way  as  a  natnzal  person,    /d. 

•«  AuTBOBiTT  or  AosNT  or  GoBPOBATioN  MAT  BB  Pbovbd  by  ooqpoiate  aeti» 
and  hy  the  acts  of  the  person  professing  to  be  agent  aoqniaseed  in  or  laA* 
ified  by  the  oorpoiation.    Id, 

y.  Oobtobatzon  Liablb  roB  Aon  or  m  Contraotobs. — Where  a  nilroad 
ecwpomtien  ewiliBeied  with  other  parties  to  build  pari  of  its  rondy  asd 
whSo  they  w«m  UastiBg  roeks  a  fragment  stmek  ptaintifr,  iqJnriBg  himi 
AiU,  that  the  eorpontion  was  liable  for  the  injwy.    Btam  r.  O.  It.  IL 

8.  OteoBATiov  n  vov  Ijabui  ioe  a  Tobsrovs  Act  oomnitted  willfnlly  asd 
malioionsly  by  its  sarrml^  wtthont  asthority  Ikom  the  diraelon  or  other 
gofSHiiag  body,  ersn  thoiighit  waa  done  nnder  ordera  from  the  prssidsat 
and  gsosial  manager.     Vmdm^Ui  ▼.  J?.  T.  Co.,  Slfi. 

9L  MvinaiPAL  Gobpobatiom  can  orlt  Wxibcthb  Powbbs  Sifuult 
QmMMTKD,  and  snob  others  as  may  be  necessary  to  earry  the  powers  ex* 
pressly  granted  into  ezeention.     CoHina  v.  Bmiek,  408. 

Ml  FowBB  OtnrBBBXD  OB  MuiriGiPAL  OoBPOBAnmr  to  RvAor  sodi  erdi- 
annoss  aa  it  ahaU  dsam  neesssary  for  "the  well  regaktkm,  intersst^ 
hsallh*  oftssnlinees.  <wfcwiMii<«<ML  and  adTantaffe**  of  the  eomoralion.  and 
**  to  rs^nire  and  compel  the  abatement  of  nnisanees/*  does  not  anthoriia 
the  mnnidpality  to  pass  aa  ordinance  prohibfitfaig  swine,  cattle,  horses,, 
and  ao  forth,  from  nunjng  at  large,  in  contrarention  of  the  general  law 
of  the  state,  whloh  allows  saoh  animals  to  ran  at  large.    M 

IL  OiiioBBfl  or  MmnoiPAi*  Cobpobatiov  Aororo  nr  CkNXD  FAxn,  ander  an 
saqysss  aathoriiation  of  the  eorpoiation,  are  not  personally  Habloforia* 
Jariee  resalting  from  saeh  aets^  if  the  oorporation,  ander  ita  ohartsr,  had 
power  to  order  them.     Town  CimneU  t.  MeCambf  4BS. 

IS.  MuBiciPAL  CoBPOBAinoN  18  LiABLB  roB  LwoBT  wgalting  to  the  pwiperiy 
of  a  private  indiyidnal,  caused  by  lowering  the  grade  of  the  street  in 
front  of  his  land,  although  such  act  was  strictly  within  ita  corporata 
powers,  and  was  done  without  negligence  or  malice.    Id, 

18.  Pbxvatb  Individuals,  bt  Dbbdb  bbtwbbb  THBiiBELrBB,  can  not  reserro 
the  right  to  regulate  the  grade  of  streets  adjoining  the  land  cooT^yod,  aa 
as  to  deprive  the  municipality  of  each  right.    Id, 

14.  AUTHQBIZATIOV  Or  MUNIGIFAL  COBPOBATIOV  TO  IXB  AOBTB  tO  do  OOrtaiB 

aolB  may  bo  proved  by  paroL    Id, 

See  Banks  and  Banxino,  2;  MandaxuIi  SL 

COSTS. 

ChMB%    WHXBB  OONDOOT   IS    UnOONBGIBNTIOUS    AND   QrffBHBflV    Wfll    bO 

awarded  to  the  par^injaied.    ifc^ei/ v.  CUi;  188. 

OO-TKNANOY. 

1.  Joint  Tbnant  can  not  Sob  his  Co>tbnant  eioept  habaoaaMal  Urn 
joint  possession,    /ones  v.  Weaihenbee,  863. 
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X  JoOT  Tekaht  mat  Ouvt  his  Co-tutast  by  ofwrnBowimg  land  tmd 
vpgngdntiMkg  it  to  hia  own  exolasiTB  nte.    Id, 

^m  HuiBAVD  AXB  WiFi,  2-4;  Lahdlobd  and  Tbvaitv,  8,  S;  Bnaato 

FORKANCI,  1. 

COVEKANT. 
See  AoooED  aud  SAnarlonov. 

OOVEKANTS. 

1.  OffmrAxmr  LiAU  thatLissu  shall  Pat  AanwuBni  nuw  with  tht 
bnd,  and  maj  be  enf oroed  againat  the  awdgnee,    AmI  v.  JTeonMir,  SOIL 

A  COYHNAHT  nr  LlASI  THAT  LlSBBX  SHALL  PaT  AlL  BaTB^  TaSBS^  AVI* 

AasnaMXNTS  for  which  the  premiaea  ahall  be  liable,  indndea  not  enlj 
aneh  ehargea  aa  may  be  knpoaed  by  lawa  than  in  f oree,  bat  nlao  andi  m 
may  be  anthoriaad  by  lawa  afterwarda  enacted.    Id. 

X  Glausx  XX  LiASi  RasBBTiNO  Biobt  or  Rb-bmtbt  if  the  leaaee  ahall  *'nag- 
lect  or  fail  to  perform  and  obaerve  any  or  either  of  the  ooveoanti" 
contained  therein,  appliea  to  a  breach  of  a  nagatiye  coTenant  not  to 
*'ooonpy  or  in  any  manner  suffer  the  baildingB,  etc,  to  be  oocopied  *  * 
for  any  nnlawfol  purpose.**     Wheeler  v,  EarUt  41. 

4.  Sobtivaiit's  Oooitfajiot  roE  Unlawtcl  Posfobb  is  Buaoh  or  LBSsnTs 
Oothhaiit  not  to  ooonpy  or  anfier  the  premiaea  to  be  oooap&ed  for  anch 
pQxpoae,  and  gives  the  original  leasor  a  right  of  re-entry  nndar  a  leaaa 
reaerring  anch  right  for  a  breach  of  any  of  the  leaaee^  oovenanta,  for 
each  coTenant  runs  with  the  land.    Id. 

i^  UvDKB  Plea  or  Covxnantb  Pkbiobmbd,  upon  notice  to  the  plaintii(  the 
defendant  may  give  any  matter  in  eridenoe  which  he  might  have  pleaded. 
Meaneh  ▼.  Swkiekan^  640. 

Jaa  Down,  1|  Suuutubs  aud  ADimnarBATOBS,  8,  3;  Tiaww^iBP  axb  Tnr* 

aht,  1;  Svmamo  Pkbiobmanci,  1»  9l 

OOVENAKT  TO  STAND  SBIBBa 
See  Dbsos,  15. 

OOVERTUB& 
See  Advxbsi  Possbsioh. 

CBBDITOR*S  SUIT. 
See  JuDOMBHTS,  8,  9L 

CRIMINAL  LAW. 

ib  Lhoiblatobi  MAT  PuiTOH  OmuTSK  or  BBnronro  Sraunr  Qoom  ihto  tbm 
Stath,  and  in  doing  so  they  merely  codify  a  aettled  prinoiple  of  the  cob- 
mon  law  applicable  to  different  countries,  and  extend  it  to  neighboring 
atatea  and  foreign  countries;  consequently,  the  legislatnra  can  paaa  a 
statute  making  such  an  offenae  punishable  the  same  aa  if  committed  in  thii 
atate,  and  further  providing  that  the  larceny  may  be  charged  to  have  beea 
eommitted  and  may  be  indicted  and  punished  in  any  county  into  which 
the  property  was  brought     Hemmaker  ▼.  Aate,  172. 
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Omb  n  «or  Chmor  ov  Aidino  aud  Abbrdto  in  the  nnmmlMinn  of  a 
felony  merely  becMue  he  !•  pseeant  and  eeet  that  it  ia  ahoat  to  he  oom- 
nitted  and  doea  not  in  any  manner  interfere.  To  make  liim  an  aider 
and  ahettoTt  he  mnat  do  or  aay  eomethjng  showing  liia  oonaent  to  tlia 
lelooioaa  purpoee,  and  oontrihating  to  its  ezeoation.    8taie  t.  HUdnih, 


IL  DncLA&ATiOKa  or  Aooubxd  in  hu  Owir  Fatob,  made  after  the  conunia- 
aion  of  the  crime  with  which  he  ia  charged,  are  generally  not  admianble 
evidence  in  his  favor.    Id, 

4  FBOOCTBuro  Abobtioh  witr  OoireEHT  or  the  Mokhsb  of  the  child  ia  not 
an  indictable  oflbnse  at  the  common  law,  nnless  at  the  time  the  mother 
ia  qniok  with  child.    8UUe  r.  Cooper,  248. 

4L  AmMPT  TO  Pbooubb  Abobxiov,  where  the  woman  ia  not  qniok  with 
child,  ii  not  indictable  if  made  with  her  consent.    Id, 

§,  Atsemtt  to  Proouu  ABOBnoK,  Maob  witbout  Cokbeht  of  the  woman, 
ia  indictable  as  an  aggravated  assanlt,  althongh  she  he  not  at  the  time 
quick  with  child*  The  assanlt  is  against  the  person  of  the  mother,  and 
ii  presumed  to  be  without  her  consent.    Id» 

7*  EZPSIS8I0N8  "Quick  with  Child"  axd  "with  Quick  CmLD"  abh  8tv« 
ONTMOU8,  and  there  is  no  foundation  in  law  for  any  distinction  betweea 
them.    Id. 

8.  Fob  Pubpobb  or  Pubibhixo  DmBuonoN  or  Child,  the  law  reoognim 
it  as  a  living  being  only  after  it  quickens  or  stirs  in  the  womb.    Id. 

9L  Indiotmxnt  fOB  CoBSPiBAcnr  to  Chxat  an  Individual  will  lie.  PeopU 
V.  Richards,  75. 

IOl  Cbimb  or  Conbfibaot  dosb  not  Dbfbnd  upon  Kind  or  PBorsBrr 
which  it  was  the  object  of  the  conspiracy  to  obtain;  and  an  indictment 
for  conspiracy  to  cheat  an  individual  out  of  lands  lies.    Id, 

11.  CosiSFiBAGT  MAT  BS  Indiotablb  although  the  act  to  be  done,  if  done  by 
an  individual,  or  the  means  made  use  of,  would  not  be  indictable;  the  doo- 
tiine  that  an  indictment  only  lies  for  conspiracy  to  commit  a  crime  or  to 
do  a  lawful  act  by  criminal  means  denied.    Id, 

IS.  CoNUiBAGT  to  Commit  Mudbmbanob  18  NOT  MiBOBD  hi  the  misde- 
meanor, aemhU,    Id, 

18.  Indiotmint  Doas  not  Chabob  Conspibaot  to  Chbat  bt  Falbb  Pbb- 
TBN8I8  where  the  acts  charged  as  done  were,  that  one  F.  waa  about  to 
prosecute  the  defrauded  person  for  an  attempt  to  commit  a  rape  upon 
his  daughter,  and  that  by  the  testimony  of  the  daughter  he  would  be 
convicted  and  sent  to  the  state  prison,  and  must  leave  the  state;  the 
charges  are  not  of  existing  facts,  but  of  things  which  a  third  person  has 
threatened  to  do — ^upon  which  no  indictment  for  false  pretenses  can  be 
predicated.    Id, 

14i  Agbbembnt  ob  Combination  must  bb  Skt  Out  in  Indiotmknt  fob  Con* 
8PIBACT;  the  crime  does  not  consist  in  the  mere  combination,  but  where 
to  this  is  added  an  illegal  object,  then  it  becomes  criminal;  and  where 
neither  the  conspiracy  nor  the  object  to  be  attained  is  unlawful,  but  the 
means  by  which  it  is  to  be  executed  are  criminal,  then  it  ia  necessary  to 
set  out  the  means  intended  to  be  used,  as  a  component  part  of  the  offimse. 
Id. 

16  OfTBNfiB  or  CoNariBAcnr  Dbpbndb  upon  thb  Unlawful  Aobumbvt,  and 
not  on  the  act  which  foUowa  it;  the  acts  are  but  evidence  of  the  agree* 
ment.    Id. 
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IIL  IxuonisiiTiioECoiiirmAcrnsuAXXTSniOoTOvHHrAcnyflDcliasi 
hmv9  bMB  doiM  by  any  one  or  mora  of  the  oontpiiatoii  in  oidir  to  dfeet 
tlM  oomnon  poipoM  of  the  oontpimcy,  bnt  this  ia  noi  OMantibUy  nocea* 
my.    Id. 

17.  GgWBiuL  Cbasos  or  CoxamAor  xir  Imnomavr,  riatinic  tha  abjaot  and 
intant,  is  aaffioiant.    Id, 

lA.  Wmna  Cqxwkbulacj  to  do  Uklawiul  Act  p  IiiPiiogABL*,  attfam^h  no 
maana  hava  baan  agread  upon,  an  indiotaMnt  far  aneh  an  nffiaa^  whera 
tha  maans  wara  agraad  upon,  nead  not  atata  thanit  aa  tfaay  form  no  pait 
of  tha  offiuiaa,  and  it  la  oomplata  without  tham.    Id, 

Ml  PuaoNS  ARB  IvniccAiLB  VOIR  OonomacT  whara  thoy  agrea  to  obaat  a. 
third  paraon  oot  of  hia  landa  and  gooda,  and  in  pomaaoa  of  tha  agrea> 
mant  falialy  pratand  that  ona  F.  ia  about  to  proaecnta  him  far  an 
attampt  to  oommit  a  xapa  npan  hia  danghtar,  and  that  by  tha  ttatiniony 
of  tha  dangbtar  ha  will  ba  oonvietad  and  aint  to  tha  atata  priaon,  and 
mnat  laava  tha  atata.    Id. 

Ml  DMOBiPiiOM  09  MoNxr  BTOLnr.-**'ThreadoUaraindiTai«piaoiaof  ailvar 
oorrant  in  this  itata  "  ia  not  a  aoftoiant  daaoription  of  tha  manay  In  an 
indietmant  for  laroany.    Lord  v.  Simit,  Ol. 

•1.  Uk>ii  TBI  SuypocmoN  or  tsx  Truth  or  tkb  FAora  as  bbiho  Aorwd  oft 
Found  by  tha  jury,  in  a  prosaoation  tor  homicida,  it  is  tho  prorlnoa  and 
tha  dnty  of  tha  eoort  to  inform  tha  jnry  whatthodagraaof  thahoinioidaia. 
Ante  ▼.  HUdrdk,  364. 

Ml  Whbthsr  tuzrb  was  Bxpnna  Maliob  ov  Part  or  AoovnRi  in  oaaa  of 
a  homicide,  is  a  question  of  foot  to  ba  determinad  by  tha  Jury.  And 
whether  or  not  preyiona  maUoa  on  hia  part  oontinnad  np  to  tha  tima  of 
tha  killing  ia  not  a  fact  to  ba  prarsd  by  witBaama,  hot  an  infasanoa  to 
ba  drawn  by  tha  jnry.    Id, 

ttb  Law  PRnuMis  Hauci  rROii  Fact  or  Homonn,  and  mattar  of  axtsnn- 
ation  mnat  arise  oat  of  tha  evidanaaof  tha  kitting  itssl^  ornraat  boather- 
wiaa  provad  by  the  aoeuaad.    Id, 

WL  Whxrx  Two  Persons  Enoaob  ik  Svddrn  Oomrat,  and  after  they  baooma 
heated  thereby,  one  of  them  seiass  a  daadly  weapon,  or  naea  ona  in  hia 
hands,  having  no  intention  to  nse  it  when  the  oambat  oommenoed,  and 
alaya  hia  adveraaiy,  hia  ofSsnaa  is  manalaaj^ter  only.  Bnt  whsra  an 
aimed  man  attaoka  a  feeble  nnanned  man,  who  aaaka  to  RToid  tha  oon- 
iliotr  and  gives  a  mortal  blow  with  a  weapon  prepared  beforshaad,  tie  la 
gnilty  of  mnrder.    Id, 

tK.  HoMioiDX  IS  JusrniARLR  (both  at  oommon  law  and  under  2  N.  T.  R.  8. 
MO,  aec.  3),  when  oommitted  in  self-dafenaa  by  one  who,  being  attaekad 
without  hia  fanlt,  believes,  with  good  rwison,  tlmt  his  assailant  means  to 
kill  him  or  do  him  great  bodily  harm,  even  thongh  ha  waa  mistaken  «n 
saeh  belief.    Shorter  v.  PwpU^  2M. 

9k  XSsa9  DanorroubWrafon  to  Rrurr  Blow  wish  KAxaDHAmv^HMra 
there  is  no  raaaon  to  s^pprahend  a  deaign  to  do  great  bodily  harm,  li  an* 
jnatifiahle.    Id, 

tt  PuRSUiNO  BRTREAxnro  Adtrrsart  arr  KnuHft  Hm  ia  n^natiriabk 
horaieide,  even  thon^  the  daoeaaed  was  the  Aral  amsllant     Id, 

tt.  Juromrnt  will  hot  rb  Rxvkrsxd,  on  Error,  ror  Ltoorrrct  LnfRuo> 
noNS,  even  in  a  capital  esse,  if  they  can  not  have  prq|adiead  the  pria^ 
r;  aa  where,  on  a  trial  for  murder,  the  expbnaliona  given  to  the  juy 


Index*  809 

as  to  the  ri^t  of  Mlf-defeiiBe  were  narrower  than  the  true  mle,  but  the 

facts  proved  were  SQeli  thai  mo  qnaation  of  Justifiable  homicide  oonld 

properly  arise.    Id. 
Sd.  Law  or  Bau  or  Exobption  nr  Obdoval  dan  is  the  same  as  in  civiL 

Id. 
M>.  Makblauobteb  at  OoMifON  Law  akd  bt  thb  Ohio  SrATum  OovsuniB 

the  unlawful  killing  of  another,  without  malice,  either  express  or  implied. 

It  may  be  either  voluntarily  committed*  upoa  •  iuddeo  heaib»  or  iaadfert- 

«ntly,  but  in  the  commission  of  some  unlawful  act.   Arfd(^  ▼.  ^Sltate^  460. 

31.  iKDIOnONT  UNDXB  THB  OhIO  StATOTB  TOB  MaKSLAUOHTBB  NbXD  VOV 

AiiAOB  that  the  killing  was  done  without  malice.    Id. 

tt.  Indiotmbht  iob  Manslaughtxb  Which  Chabobs  thb  Pbisonbb  wish  aw 
Assault  upon  the  person  killed,  and  unlawfully  discharging  and  shoot- 
ing oiTat  him  a  loaded  gun,  sufficiently  shows  tiiat  the  prisoner  waa  en* 
gaged  in  the  oommissLon  of  an  unlawful  act.    Id. 

tl  Vbbdiot  mat  bb  Bxtubbbd  iob  MABSLAuaHTXB,  and  B  Talid  judgment 
rendered  upon  such  Terdiot,  under  an  indictment  charging  the  prisoner 
with  murder  in  the  first  degree.    Id. 

Si.  Plba  or  QvcB  xx  Jxopabdt  oak  mot  Avail  Pbisovbb,  upon  proof  of  n 
former  oouTiction  before  n  lawful  jury,  upon  a  good  indictment,  when 
such  conyiction  haa  been  set  aside  by  tiie  appellate  court,  on  the  prison- 
er s  motion,  for  errors  occurring  on  the  triaL    Id. 

IS.  Upon  Tbial  or  thb  Qubbhon  or  Fobmbb  Gomrxcnoir,  the  original  papscs^ 
and  transcripts  of  the  journals  of  the  supreme  court  and  of  the  oommon 
pleas,  are  admissible  in  evidence,  instead  of  the  record,  when  no  fcnnal 
record  has  been  made.    Id. 

S0.  BByXBaALOrJaDGlCBNTAKDyBBDICTWHiaHFliaMPBaOllBBGinLrTof 

manslaughter  does  not  reverse  his  plea  of  not  guilty.    Id. 

tl.  Ck>i7BT  HAS  AuTBOBiTT  to  ImtahblaJubt  to  try  whether  a  prisoner  wan 
standing  mute  obstinately,  and  if  tbqr  ihonld  so  find,  to  direct  the  plan 
of  not  guil^  to  bo  entered,  and  to  proceed  with  the  triaL    Id. 

n.  VBBittGT  or  JuBT  MAT  BB  Bjkbivbd  ot  Pbbsbbcb  of  the  priaooer,  al- 
though in  the  abeenoe  of,  and  without  notice  to,  his  counseL    Id. 

v.  Bbolabatxons  or  thb  Injubed  Fbmalb  in  a  Pbosbcution  roB  Eafb, 
made  immediately  after  the  offmse  was  committed,  are  admiswble  in  eii* 
dsBoe  for  the  purpoee  of  corroboration,  but  not  as  substantive  testimony, 
to  prov«  the  oommission  of  the  oflense.    LamghXm  v.  Aolt^  i4A» 

CROPPERS. 

SeeLANDLOBD  AND  TSZCANT*  2,  8. 

CUSTOMS. 
flea  NaooTiABLB  Inbikumbntb,  10, 17;  UsAaak 

DAMAGBS. 
Aocxno  ATO  SATisrAcnoN;  Account  Statbd;  Aobnot,  16;  Baqjcbxti^ 
6;  Bjboembnt,  1;  Bxbodtionb,  29;  Factob8»  2, 3;  MABBfBi>  Womxn,  6| 
KmsANOBBy  8;  Bbplxyin,  2-4;  Shipfino;  Slandbb,  1, 2;  Sraoino  Pbb> 

'****^*^         «<  DANGERS  OF  THE  RIVKE.** 

See  Common  Cabbibbs,  2. 
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DHQKIT. 
See  YnrDOB  akd  YnrDii^  H 

BECLARATIONa 

OBDmuL  Law,  V;  Bwopwl,  7,  8;  Btxdbhi^  I^  0| 

FftAi»ai»  5^  20;  Twotm  and  TEinmBi»  8»  9|  Wnub  17. 


wm.'h:- 


See  Judo: 

DEED& 

L  Dbjtiet  n  NaanBABT  to  VALXDirr  or  Bod,  and  this  nay  be  medie 
ftmneUyormiybeinfeRedfromcirtminstuicei.    W4>od  ▼.  Ingraham^  JHh 

%  AonoNS  iroT  Constitutino  Dslitikt  ov  Dsbd.— Mere  execvtuxi  of  a 
Tolnntaiy  deed»  with  neither  the  tmatee  nor  benefidaiy  preeent^  where  no 
paUioation  of  its  contents  was  made,  and  there  waa  no  deolaiatioa  of  in- 
tention of  deliTering  it,  and  where  the  donor  retained  entire  poBawaion  ol 
it^  will  not  be  oonstmed  to  be  a  deliyery  of  it.    Id. 

IL  DnjYMKY  or  Dmkd,  What  Constztutkb.— Where  a  grantor  ezecntoa  a 
deed,  delivers  it  to  be  recorded  with  the  intent  that  title  ahall  paas  to 
grantee^  and  the  grantee  assents,  the  deUrery  is  sofSdent.  Boodg  ▼. 
Z>aeis,  2ia 

4  Obavtbk's  PoeanuoN  or  Dekd  is  Etidxnob  or  BnivmT,  for  things 
shall  be  presamed  legally  and  properly  in  their  preaent  state  nnleas  the 
oontrary  be  shown.    Id. 

iw  GbANTU  18  PBISUMXD  to  AflSKNT  TO  DSBD  MaDB  r0&  HIS  BurBRT.    M 

S.  Orahtob  can  not,  bt  Subsbqusnt  Cokduot,  Affect  ob  Ditxbt  Tzcls, 
if,  at  the  tune  of  the  acknowledgment  and  exeontion  of  his  deed,  he  has 
performed  acts  amounting  to  a  deliTery.    BHght  v.  Sehenek,  478. 

7.  Bboobdimo  or  Dbxd,  although  not  Conglusivb  ab  to  its  Dbutxet, 
is  strong  evidence  thereof  in  the  hands  of  an  innocent  purchaser.    Id. 

IL  Lbayino  Dbbd,  Profxbly  Acxnowlbdoed,  Siqnxd^  and  Sbalid,  in  the 
possession  of  the  officer  who  takes  the  acknowledgment,  without  the 
grantor's  doing  or  saying  anything  to  qualify  the  delivexy,  is  sufficient  to 
vest  the  title  in  the  grantee,  although  he  be  not  present;  and  the  grantor 
can  not,  by  subsequent  instructions,  limit  the  effect  of  such  aots  to  a 
mere  delivery  in  escrow.    Id. 

•»  AooKFTANCB  or  A  DixD,  ir  roB  THX  Brarxm  or  thb  Gbantix,  will  be 
presumed,  unless  the  contrary  appears.    Id. 

10.  Bubdxn  or  PBoor  to  Show  that  Dxxd  Dult  Bsoobded  waa  never 
delivered  is  on  the  grantor,  in  an  action  of  ejectment  against  an  innocsnt 
purchaser.    Id. 

11.  DrxD  Dblivxbkd  bt  Onb  with  Whom  It  bab  bbbn  Lett  in  Escbow, 
before  the  performance  of  the  condition  on  which  the  delivery  waa  aa« 
thorized,  is  not  void  in  the  hands  of  an  innocent  purchaser.     Id. 

12.  Faib  Aboumbnt  and  Pebsuasion  mat  bb  Usbd  to  obtain  the  ezecotioa 
of  a  deed  or  will,  and  do  not  constitute  undue  influence.  Tapior  v.  Taf- 
ior.  412. 
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lib  Wmor  Dnoumov  ov  Lavd  nr  Dud  n  so  JvDmwtXTtm  that  it  oin 
not  be  Identified  witii  oertelnty,  the  deed  beoomee  nnonMirily  Toid*  and 
eonfen  no  title.    Howard  y.  North,  760. 

14h  Wbxbb  OoursB  or  Traxts  or  Lahd  is,  bt  Mibtakk,  Dbsgbibid  in  the 
deed  m  on  the  eeet  side  of  a  creek,  oompetent  testimony  is  admissible  to 
show  that  the  comer  is  in  fact  on  the  west  side  of  the  creek;  and  if  the 
proof  shows  the  comer  tree  to  be  on  the  west  side,  the  marked  tree  most 
OQOtrol  the  word  in  the  deed.    Den  ex  denu  Houeer  v.  BeUon^  391. 

Uk  AoajDUfiKT  Jipwjmi  Two  Brothibs  to  thb  Emor  that  urov  thb 
DiATB  €fr  Brhkb  the  one  who  snryiTed  should  be  his  heir,  is  a  oo¥*- 
nant  to  stand  seised  to  uses,  and  is  not  in  conflict  with  the  law  of  Psna- 
qrlyania,  either  as  affwting  the  collateral  inheritanoe  tax  or  the  dower 
of  any  fatore  wife.    lUhery.StrickUr^iSS, 

iea  Adtbbsb  Possianoir,  1;  AaBsavuEJsn  wor  Basmr  or  Gbsmtou,  2| 
BnorCTL,  4,  6;  Ezxcutobs  avd  Admxnxbibatobs,  6^  8,  18;  Fraudv- 
UDT  OovrxTAVOiB;  G11T8,  8,  4;  HtrBBAHD  AHD  Wiri,  5-8;  IvrAVor,  2| 
Tddie;  Tnun  Djodm. 

DBFINinONB. 

See  CBmnrAL  Law,  30;  OuABAimr,  1. 

DELIVBKT. 

flee  ABBumcBBT  or  OoHTBAon,  8;  Dxbdb;  ExaooTioira,  13;  Shootom  amp 
ADMDmnuTOBa,  Oi  10;  Gim,  3;  Salbs;  Snomo  PnuroBJiABvn^  8L 

DEMAND, 
iee  A»BH€r»  7i  8;  Axtobitbt  and  Cusht;  "Baiimemtb,  It  8»  4;  Faosqh^  1| 

HHIBAXD  AKD  WlTB,  9;  NlGOTIABUI  ISBTKUMMMTB,  lO-Ul 

DEMUBBER. 
See  dKAT^ra  or  Frauds,  3;  Mibxasi»  % 

DEPOSinOKa 
See  EviDENOi,  7. 

DESCEIPnON. 

flee  Gmmoi  4wuv«  JO;  Dbdb,  13, 14;  aiiTa»  ^  6|  CkXABAiir»  4| 

0AOE8, 1, 2. 

DETmUflL 
See  Ejioimekt,  1. 

DEVASTAVIT. 
^^  BDODTOBB  AHD  ADMinummBii  17* 

DEVISES, 
flee  DoWBB,  1;  Wixja,  2,  0, 16^  18L 

DISABILITIES. 

%m  AVATOTB  or  Ll]IITATIOK%  8. 


sit  Imbxz. 


NSAFFIBMASCB, 


9m  Msaoonm  AJn  AmtDngmaoBM,  15;  BxmBU^m  amd  Wa%  ^  7. 

DISCLAIlfSB. 
8m  Aoaror,  li. 

DBSOOVKBY. 
8m  Squnrr,  Id 

BJOSHOKOR. 


PIVOBCS. 
8m  IfiirariAOi  amd  Dxvmml 

DOKAnO  GAU8A  MOBXBL 
8m  Gtamb  I*  & 

BOWES. 

I»  Widows  Bioasflv  Dowse  iiiL4jn)eAuB]fXDBT  BIB  HunAinidaiiBfU^ 
llfi>liflM^  without  hor  oo-op«tioD|  »  not  bomd  inidor  Motion  10  of  tto 
Mt  of  1797»  hf  the  oooeptonoo  of  a  dofiM  to  Ikors  nor  Is  tbe  ot^tato 
pfofontad  fjrom  oponting  by  the  &ot  that  tho  ftaudbond  oonToyod  with 
oofMuit  of  wananty.    Borkmd  t.  Niehcls^  576b 

%  AiiAOvLAVDVHBiBJnsGMiNTAGAXvsTHuBBAirDdoM  not  bar  tiio  widow 
of  h«  r(^*  of  doww,  aMioiigh  tlM  ooart  dirooti  tlio  ywMado  of  lia  mh 
to  bo  fliat  appllod  in  oatMbotioB  of  a  prior  BMirtiH^  In  wUdk  IIm  wiii 
Joinod  and  rakaiod  hor  dowor.    Tayhr  t.  Jbwicr,  Ml 

8m  Doixs  15;  Ebiovpu.,  4;  Mawubd  Wohv,  UL 

DBAFTS. 
8MA«HnfnTovOoinnuon,8;  KnoofiuMai  Taaiiwani 

DUBBS8. 

8m  MiBltnET)  WOMBI,  ^ 

BASEMBNTSb 

Chuarov  FnxninoBvo  QBZNi>Ck>BHDoiBxovBnnan  GmonantokHp 

tho  mill  in  repair  to  enable  the  grantee  to  do  io^  bat  tfao  giaater  oan  nal 
dwtroy  the  milL    BarOeU  ▼.  Peadee,  242. 

EJECTMENT. 

L  Pastt  Who  mab  Bxoovxbsd  in  EjBonuBHT  oav  kov  Sun  or  Tkovmor 
detinne  for  the  produce  of  the  land,  which  hM  been  Moored  thnrafroei 
before  the  writ  of  poseefleion  was  executed.  Hia  remedy  ia  an  notion  for 
damagea  l^  way  of  mesne  profits.    Broihen  ▼•  ffmrdle,  400. 

%  Lr  AonoH  ion  HnsNx  Pbotits,  thb  Judgmsnt  nr  Bisosmdot  n  Goanxn* 
wrvm  M  to  the  title.    Id, 

8L  PLanrmv  nr  Ejiotmskt  can  onlt  RicoTZE  unui  Stbihoxr  ov  BuOwa 
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Tnutf  M  biin^  good  againit  the  world,  or  m  being  good  againit  the 
defendaat  by  eatoppeL     Wolfe  ▼.  J>oe  ex  dem.  Dowdl,  147. 

4.  Whxbs  Both  PtAnnFF  akd  Divkkdaztt  dt  Ejeotmeht  Claim  vvDwrn 
Common  Sodbob  of  title,  the  pudntiff,  in  the  fint  instance,  need  go  no 
farther  than  the  title  of  the  person  under  whom  they  both  claim;  but 
the  defendant  may  set  up  a  title  adverse  to  that  of  aooh  penon,  and  if 
he  does,  the  plaintiff  must  show  snch  title  to  be  invalid  or  prodnoe 
aome  snperior  title,  or  fail.    Id, 

A.  Iir  TxxAfl,  Eqvitablx  Title  may  bb  Sbt  up  a8  Dbtbbbb  to  Aonov 
ov  Bjiotmbnt.    NeUl  v.  Keeee,  746. 

SmDbbdb,  10;  EsTOFPBL,  8;  EzBOunovs,  8;  MoBTOAOBSt  18;  Tbubt  Dibd^  % 

ELECTION. 

BnouTOB  OAK  HOT  Altbb  Eleotiom  or  DaaBASBD.— Where  a  pecaoii  baa 
a  right  to  hold  goods  as  oonsignee  or  to  pnrehaae  them,  and  ekela  the 
former,  and  diea,  his  execator  can  not  elect  to  take  them  aa  a  purohase; 
and  if  he  attempt  to  do  so,  and  sell  them,  he  is  guilty  of  ooBVurion, 
Baem  t.  ScmdUy^  646. 

8aa  AoBVor,  5;  Bxbodtobs  aitd  Admivibtbatobs,  15;  JuDGMBm^  18. 

ELECTIONS. 
See  Qaminck 

ENTIRE  COirrBACIEL 
8aa  CoBTBAOXB,  6;  EYiDBiia^  IQl 

ENTIRETIES. 
See  Hi^BAVD  A5D  Win,  fi^ 

EN  VENTRE  SA  MERE. 
See  Cboonal  Law,  4-& 

EQUITY. 

L  Wbbb  Bon  Pabsxb  abb  Equally  Emtitlbd  to  Cohbidkratiov,  BQimnr 

Bon  aoT  Aid  Shmbb,  but  leaves  the  matter  to  dspmd  npontiwUipU 

title.    Onmp  T.  JSfaeib,  422. 
%  Wbbbb  Pubohabbb  Obts  thb  Lbqal  Titlb  vbom  thb  Hubbami>,  a  eout 

of  equity  will  not  divest  him  of  it  at  the  instance  of  the  wife  or  her  heirs, 

nnless  he  liad  notice  of  her  rights.    Id, 
Ir  No  Onb  has  Supbbiob  Claims  ur  a  Coubt  or  Equity  to  a  Pubowasbb 

without  NonoB;  and  aooort  of  eqnity  will  not  interfere  to  deprive  sooh 

a  pnrohaser  of  a  legal  advantage.    Id, 
i.  JuBisDionoiirov  Equity  Attaching  tbomNatubbov  Onb  ov  THB  SuBJBOH 

OT  Contest  Embracbs  All  of  Them.    McCkneva  v.  BemmgUm^  584. 
&  MuLTiPLiaiTY  ov  AcnoNS  IS  Repugnant  to  Simplicity  op  Texas  Sybibm 

of  procednre,  and  will  not  be  tolerated  there.    Howeurd  t.  North,  769. 
i.  CoNTBOLLiNO  Pbinoiplb  Which  Peetades  oub  Kntibb  Sybtbm  arCiYa 

JuBiSPBUOBNGB  is  that  which  forbids  a  multiplicity  of  anits,  and  re- 

qnirea  the  righta  of  the  parties  incident  to  the  sabjeot-matter  of  the 
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niit^  wlMlfc«  tliej  be  of  a  l^gil  ot  equitable  diaimoler,  to  be  daterauDad 
in  a  diigle  oopUvverij.    Ikshmgh  y.  Cutier,  728. 

7.  In  JOBISPBODtNd  OV  TZZAS  THEBB  IS  No  DITX8IOV  OF  JUBIBDICnOV  into 

^*<«»"Mw»  law  and  obanceiy;  the  aame  role  and  mearare  of  joatioe  ara  a^ 
plied  to  the  leme  rights,  whenerer  drawn  into  litigibtioQv  and  are  adnuB- 
iitered  aooording  to  the  principlui  of  that  f onun  by  which  they  mej  ba 
moet  effectaally  attained.    NM  ▼.  Keem^  746. 

IL  Bqvtit  bam  Kg  JuBiSDionoK  or  Suit  to  Rbootxb  OnrntAL  Balamoe  or 
Air  AooouvT  for  goods  sold,  where  the  demands  soo^^t  tc  be  lauiyesad 
are  all  legal  demands  nneonnected  with  any  fraad,  lien,  or  trost.  Oar- 
kmd  T.  Hmll,  140. 

H  BQunrwiLLVovRafOBM  OolrxBAOTfo&lInEAKBOFLAWiHianthfliais 
no  mistake  of  iaet.    LemfUi  ▼.  Palmer,  333. 

Ml  Oouit  or  Bqort  will  CkmrsL  Dxboovsbt  or  a  SnoBar  TBmr  to  en- 
loroe  it  if  lawful,  or  deelare  it  Toid  if  nnlawfdl,  whsnaver  the  hct  of  He 
not  being  deolaied  in  the  ooDY^yanoe,  oreating  the  legd  selate^  is  eaaeed 
by  frand  or  droom^ention,  or  is  the  lesnlt  of  aooident  or  mieftalra,  or  tba 
o—issioii  is  by  design,  the  tnist  being  onlawfiil,  and  the  objeet  of 
being  to  evade  the  poUoy  of  the  law.  In  theee  cases  the  ooort 
BpOD  the  idea  of  prsTenting  frand.    Browm  ▼.  OUgg,  413. 

IL  Whbbb  PLAuneirr  Aluobs  av  Doobsabt  Bomrr,  Bmibat. 

add  a  small  itsm  which  woold  not  be  within  the  Jnrisdiotion  of  aqni^ 
if  alone,  bat  which  is  connected  with  and  tends  to  elneidate  the  naiB 
snbjeot.    Bari  t.  Roper,  425. 

ISl  Obdbb  QBAHTDro  A  Fbioxbd  Isbub  oat  of  ohanoeiy  is  diMretioDary,  and 
will  not  be  roTiewed  on  appeal,  eren  where  tiw  appeUata  ooart  is  of 
opinion  that  no  qaestion  of  fact  was  in  issne,  oaDing  for  a  Jniy  trial. 
CkMMies  T.  Xonf ,  2M. 

See  BiBomaiiT,  5;  BzBounoim,  25;  Szbodtobs  abd  ADiOBiaxmAioB^  3; 
iBJinronoKBs  Judicial  Saub;  Libbs,  3;  Mabbtto  Wombb,  5,  8^  9, 15; 
>fi—iA»«,  2;  MoBTOAGBs,  4,  8;  Pabtiibb8bip,  7;  RBHonwroy  or  Oov- 
VBAon;  Snmno  Pbuobmavob;  Statutb  or  UKnATioBa,  1,  S;  Tkmn 
ABS  Tbubibms  Vbbdob  ahd  Ymsdek^  1;  Wbics  or 


•sa(teiiDULLABs28s  Bbbootobs  abp  AmmnrfmATMMb  1|  PliiAaiMABB 

PftAonoB,  14»  16;  Pbobaxb  OovbiiIk  L 
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ms. 

8eaI>BBD0,8^  IL 


BSIATHS  OF  DlEOEIUafI& 
leaRiBuuTOBtAKPApimTOTBATOBs;  FMBsnOiNPia^fc 

B8T0FPEL. 

!•  PcwBiiia  C9  DnoFrBL  son  bot  Aptlt  brbbb  to  na  Soibhmb  or  Is 
UsaaslgBee.    Dee e» <Imi.  fTaOaee  y.  if cwieeli;  3801 

IL  OaamnnBa  1^uhpa8B.— Where  one  overitows  land,  and  npon  a  wdiel 
and  JodgBMnt  against  him  for  the  noisance,  the  title  being  Iha  isni^ 
ntoes  to  remore  the  water,  he  will  be  estopped  ta  eel  «p  titia  in  Usi* 


:!. 
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mU  la  another  nit  for  the  oomtinning  trapMS.    Jones  t.  Weaihenbee^ 

ess. 

ii  LoaiKO  Pabtt  Aimt  On  Riootsbt  in  fijxomBirT  Staitdiko  bt  avd 
Ajulowzno  Imtbotsmxiitb  upon  the  premiMt  by  a  bona  fid/t  pnrohaaer, 
vpon  the  &ith  of  the  recovery,  ie  estopped  from  afterwards  reooTering 
the  lead  and  improrementi,  on  the  ground  of  a  mistake  of  himself  and 
his  counsel  in  not  presenting  all  the  legal  aspects  of  his  case  on  the  for- 
mer trial,    /rtpjn  t.  NvxmCs  Hwn^  559. 

i.  BsoDTiov  nr  Admihiskbatob'b  Deu>  or  Widow's  IX>wb&  doib  iroff 
BvFDP  the  pniehasfir  from  controverting  the  fact  of  the  marriage,  ncr  the 
l^timapy  of  the  children.    SUnenrnm  y.  MeSearyt  102. 

IL  BaoiiALB  IH  DmEDB  SoioxiMBB  Opxaara  ab  BsiopraLB,  bat  noiia  bnt 
privies  and  parties  shall  have  advantage  of  them.    Id. 

€,  BnarrwL  or  Pais  Abibu  whxbbtxe  ah  Act  m  Dora  or  a  statsnsnt 
made  by  a  party,  the  truth  or  efllcacy  of  which  .it  would  be  a  firaad  om 
his  part  to  controvert  or  impair.    Oommenwedlth  v.  MoUt^  409. 

y.  DxraimAiiTn  HOT  EBiOFPBDfBOMDnrmro  THAT  AvTTHiNo  IB  Dub  from 
him  to  plaintiir  by  his  declarations  at  the  time  of  making  his  last  pay- 
ment that  "  he  did  not  admit  the  justice  of  the  daim,  bnt  would  pay 
lather  than  go  to  law,"  and  asked  farther  time  on  the  babnce  stipulated 
in  the  oontnuyt    MUekeQ  v.  JSimmermant  717. 

i.  Dbolabatioks  Madb  bt  Ownbb  o#  Chattbl,  iNOoinusmiT  witb  mi 
OwvBBSRip,  will  hot  Divbst  Him  of  Titlb,  unlets  noted  upon  by  the 
puehaser.     ifcifioAon  v.  Sloan^  001. 

lea  Snonaar,  ^  4;  Judqmbhts,  0,  7,  9;  Lahblobd  ahd  Tnuar,  S;  4»  5| 

KBOOTXASLB  iHSTBirifBRIB,  S. 

EVianON. 
See  VxHaoa  AND  Vxhdib,  % 

BVIDSNGB. 

L  OnMrnSBOTOVBviDBHOBIBTOBBDxTBBMIirBDBTIlBldMALBifaOT;  it 

is  iaoaaterial  how  long  or  cireuitous  the  chain  amy  be  by  which  the  end 
is  reached.    Pack  v.  Thoma$^  185. 

%  XnDBHOB  OnaaaD,  though  hot  Akouhtiho  to  FBoot  of  Fact,  but 
being  a  nnonsssry  ingredient,  and  constituting  an  iadispeasable  link  in 
the  proof  of  that  fact,  should  not  be  ezdnded,  if  otherwise  uiiobjeo> 
tionable.    ^«tf/ v.  iTeeM,  740. 

IL  SmorPaooFiiATBBDnpaHSBDWiTBAiTBaQaaATLAvaaoFTiMB,  and 
its  place  may  be  supplied  l^  presumption.    Bttmnwm  v.  MeBemrpt  102. 

4.  SnaaHOB  of  VaaaAL  nHDBBSTAHDnro  CoRmiFoaAaBoim  wnn  Wamav 
AoBBBMBRTt  absolute  on  its  face,  is  admissible  to  control  or  defeat  it  la 
Fsaasylvaaiai  when  accessary  to  preveat  fraad  origlaally  intended  or 
sabaequentfy  attempted  in  the  use  of  the  instrument.  Thus,  in  case  of 
a  written  agreemeat  between  a  father  and  son  for  the  conveyance  to 
the  latter  of  certain  land,  to  be  paid  for  at  a  specified  price  one  year  after 
the  lather's  death,  where  the  father's  eaDsoutors  attempt  to  eaforoe  pay* 
BMat^  evidsBce  of  an  uaderstaadiag  at  the  time  of  tlie  sinasinsnt  that 
the  laad  was  to  be  the  son's  portioa,  sad  was  aot  to  be  paid  for  ualsss 
tiw  fiOiher  should  come  to  went,  hot  that  the  title  should  remain  ia  sosk 
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a  oondituai  ihtA  the  fitlMr  oould  retMi  to  tlM  land  for  his  sappHty  if 
nooMMiy,  ii  AdmlMible  to  defeat  the  action.    Semrieh  v.  8wmekaH^  54SL 

Ik  EnDnrcs  ov  SuHBQinEm  Diola&atioiis  ov  Pabtt  to  WBnnnr  Aobo- 
lODiT  IB  admuribla  to  conoborate  proof  of  a  oontempocaaooaa  verW 
nttdontaading  oontrolling  or  defeating  the  written  agreement.    Id. 

H  WBirrnr  Aa&BUONT  sHouut  vov  bx  Mqdhikd  ok  OfumiMO^nr  sr 
Pabol  witboat  clear  and  BatiaCactoiy  pcool^  but  of  this  tbe  jmy  mist 
Judge.    Id» 

T*  Dipoeinoif  or  Wimns  BmDiNO  nr  tbs  Towv  whsbc  thi  Tbua  tekei 
plaoe  ia  admiasibb  if  taken  to  be  need  in  a  town  mere  than  teA  ndlai 
distant;  and  the  caee  is  oontinned  to  the  next  term  at  the  place  when 
the  witnem  reeidea    FcmuwoHk  t.  OSkue,  208. 

H  Pabol  Eyidsnob  is  AnwiBgntTiB  to  Pbotb  Gohdhiob  or  Baooniw  of  an 
office,  and  the  manner  in  which  they  haye  been  kepti  aa  a  meana  of  ae- 
coanting  for  that  which  Is  misaing.    iSlteeensofi  t.  MeBeaty,  102. 

••  PiaU>L  BTIBBKCB  IS  IlTADlOMIBLB,  WHBBB  PaB9  QT  AN-EimBX  OCMtlKACT 

18  WITHIN  THB  Statutb  ot  FbaudBi  to  vaij  the  part  not  otherwiae  within 
the  atatate,  by  enlarging  time  of  performance,  Ladd  t.  Kmg,  ^2L, 
lOl  RvLB  Afl  TO  Vabtibo  Wbittbh  Ihstbuiibiit  bt  Pabol  Etxdbhob  ia  tiiat 
where  the  Uw  reqnirea  a  written  instmment^  or  where  partiea  adopt 
that  mode  of  contracting,  it  is  a  matter  of  principle  and  policy  to  pre- 
Tent  inferior  evidence  from  being  need,  either  as  a  anbetitnte  for,  ^  ■* 
alteration  of,  the  written  eontraotb  The  operation  of  an  iastranant  esa 
not  be  Taried  by  showing  that  a  different  intention  eodsted  at  tfaa  time 
it  was  made.  Its  legal  effeet  most  be  presenred,  and  all  oontemperaiis 
ons  ezpreesions  or  circamstanoea  which  tend  to  vacy  it  most  be  ezdnded. 
uiless  estabUshed  by  proof  of  the  same  character.    Pack  ▼.  TOowai,  ISSu 

Cm;  Ck>BPOBATiOHB,  14;  COTXHAHn^  0;  CfiDONAii  Law,  3,  15^  39| 
DxBDS,  4, 10, 14;  BzBOonom,  5, 18;  Faotobb,  2;  Judgmbhtb,  7,  8^  10^ 
12,  20;  Mabbiaob  and  Diyobcb,  1-4;  Mabbzbd  Women,  6;  Nbooceabu 
JjoaaantEKTB,  6, 10;  Salbb,  7;  Statotb  or  LnoxAXioira,  6, 7;  Tatx 
AND  Tbustbbb,  8,  8^  0;  Wills,  7»  14^  10>  17»  10;  Wixnmbb. 

EZCEPnOKS. 
J^Mt^nmAt.  i^w,  80;  JusoKXineB,  0;  PLiAixaia  and  Pbaotm^  17| 

i«»  or  LnmATTONa^  6;  Sxatoti^  L 

EXEGUnONa 

li  Lav  or  Beboutiov  was  Pbbsbbtbd  by  tiwaotof  gsMnlaassnb^ai^ 
praved  Fsbraaiy  24^  1848  (session  acts,  page  61),  and  liw  act  ormesming 
eonrta  (roTised  code  1886,  page  160,  section  62),  and  no  sdrs  ybeto  was 
aaosasaiy  to  oontinae  it^  when  the  court  did  not  hold  any  stws ion  at  the 
setoin  tenn  of  the  writ  on  aocoont  of  its  postponement  by  the  kgida- 
tore.  These  acts  were  designed  to  make  the  write  aa  efibotaal  to  all  ia- 
tanta  and  pnrpoees  as  if  executed  at  the  term  to  whidi  they  were  aiade 
ratainable.    Bamk  qfMo,  y.  WeUs^  168. 

%  BmoT  or  Exboution  Sued  oot  and  Dxlivebbdto  SHBBirr  iatoooatinBe 
the  lien  of  the  judgment  nntil  the  execution  of  the  writ,  althoq^  the 
time  had  elapsed  during  which  the  lien  of  the  judgment  continned.    Id, 

$,  Pbiob  Lett  or  Exboution  dndeb  Jumoa  Jodgmbnt  doee  not  divest  the 
priority  of  the  older  judgment.    Id. 
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4.  Body  Held  n:n>KR  Ga.  Sa.  Ck>KSTiTUTES  SAnarAcnoN  at  Common  Law, 
and  this  not  leas  where  the  body  has  been  discharged  without  payment 
than  where  payment  has  been  received.    Stover  v.  Duren^  634. 

6.  Arrest  is  Piuma  Facix  Evidxhcb  of  Satisfaotion. — ^To  rebut  it  the  re- 
lease from  prison  must  appear  to  be  an  exception  to  the  general  infer- 
ence.    Id, 

6.  It  is  Comfetemt  to  Prove,  ov  DrsTRiBnTioif  of  Proceeds  of  ak  Exb 

CUTION  Sale,  that  the  property  sold  was  partnership  property,  and  that 
a  mere  joint  judgment  was  given  for  a  partnership  debt.  0verhoU*8  Ap- 
peal,  598. 

7.  Where  Land  is  Sold  under  Venditioni  Exponas,  the  levy  beoomea 

thereby /flcnctes  ofieio,  and  a  second  vetuL  ex.  issued  therenpou  is  invalid, 
and  the  purchaser  thereunder  acquires  no  title.  Den  ex  dem.  Smith  v. 
Foi-e,  376. 

8.  ExECTTTioN  Debtor  mat  Resist  Recovery  in  Ejectment  bt  Purchaser 

at  the  sheriff's  sale,  unless  the  purchaser  can  show  a  valid  execution.  Id. 

9.  Purchaser  of  Wife's  Profbrtt  Sold  under  Execution  for  Hurband*s 

Debts  acquires  no  right  in  the  property  if  the  husband  liad  none,  though 
the  trust  deed  by  which  she  holds  is  unrecorded.     Bu»h  v.  Busk^  675. 

10.  Sheriff's  Sale  of  Land  after  Expiration  of  Lien  of  Judgment  as 
limited  by  statute,  without  a  revival,  can  not  be  collaterally  impeached  by 
the  debtor  or  those  claiming  under  him.    Hinds*  Heira  v.SeoU, 506. 

11.  Lien  is  Inseparable  Incident  of  Seizure  on  Execution  at  common 
law.    Id. 

12.  Sheriff's  Deed  is  not  Ihvaudated  by  Non-return  or  Misrecital 
.  of  Writ  under  which  the  sale  was  made.     Id. 

13.  Possession  of  Sheriff's  Deed  by  Representative  of  Dbcsassd  Pur- 
chaser is  prima  facie  evidence  of  its  delivery  and  payment  of  the  pur- 
chase money,  though  there  is  no  receipt  of  payment  at  the  foot  of  il  Id, 

14.  Title  Passes  by  Sheriff's  Deed  without  Payment,  it  seems.    Id. 

15.  Officer  Levying  Execution  a  Second  Time  is  Liable,  if  he  knew  ot 
its  having  been  satisfied.     Breek  v.  BlaHdtard,  222. 

16.  Officer  Levying  Execution  a  Second  Time  would  be  protected,  if  he 
hod  no  knowledge  of  the  first  x>ayment.    Id. 

17.  Creditor  Taxing  out  Execution  on  a  Satisfied  Judomsnt,  though 
ignorant  of  the  truth,  does  so  at  bis  peril,  and  ia  liable  if  be  enforces  a 
collection.    Id. 

18.  Sheriff  can  not  Appropriate  Monby^emainino  in  his  Hands,  after 
payment  to  the  execution  creditor,  in  order  to  satisfy  an  individual  debt 
due  him  by  the  execution  debtor,  as  against  the  assignee  of  the  latter. 
rack's  Appeal,  495. 

19.  Where  Plaintiff  ln  Execution  Purchases  in  the  Land  Sold,  not 
Absolutely  for  Himself,  but  to  hold  as  a  security  for  his  judgment  and 
whatever  other  sum  may  be  found  due  him  on  a  settlement  with  the  de- 
fendant, if  the  land  is  subsequently  sold  under  execution  against  the  first 
plaintiff  in  execution,  the  purchasers  at  the  second  sale  take  subject  to 
the  equities  existing  between  the  first  plaintiff  and  defendant  in  execu- 
tion, and  the  latter  may  redeem  from  them.     Vamtoy  v.  Martin,  41$. 

20.  W II ERR  Plaintiff  in  Execution  Purchases  in  the  Land  Sold,  not  Ab- 

solutely FOR  Himself,  but  to  hold  as  security  for  his  judgment  and 
whatever  other  sum  may  bo  found  due  him  on  a  settlement  with  the  de> 
All.  Dbo.  Vox..  LI— 53 
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fendant,  the  latter's  suit  for  a  redemption  is  not  barred  by  the  act  makipg 
void  parol  contracts  for  the  sale  of  land.     Id. 

21.  Lands  in  Statb  Levikd  upon  and  Sold  bt  Virtue  of  Finaj.  Pbocesi 
isBued  upon  a  judgment  of  the  federal  court  arc,  since  the  act  of  con- 
gress of  1828,  c.  68,  sec.  3,  subject  to  redemption  in  the  same  manner 
as  if  sold  under  final  process  of  the  state  courts.     llepUum  v.  Kerr,  CSa. 

22.  Assignment  for  Benefit  of  Creditors  bt  Jodoment  Debtor,  after  a 
Sale  of  his  Land  under  execution,  passes  his  equity  of  redemption, 
and  the  assignee  is  entitled  to  redeem.     Id, 

2&  Mistake  of  Sheriff  in  Computation  of  Amount  to  be  collected  on  an 
execution  can  not  affect  the  title  of  a  purchaser  at  the  sale.  Where  a 
statute  requires  that  land  levied  upon  shall  be  appraised  and  sold,  if  the 
officer  sell  less  than  the  whole  tract,  although  sufficient  to  satisfy  the 
execution,  the  sale  is  void,  and  confers  no  title  on  the  purchaser.  Howard 
V.  North,  769. 

94.  Where  Execution  Sale  under  Valid  Judgment  is  Void,  and  the  debtor 
brings  suit  to  recover  the  property,  if  there  be  no  fraud  on  the  part  of 
the  purchaser,  he  will  not  be  compelled  to  restore  the  property  without 
being  reimbursed  the  amount  which  he  paid,  and  which  went  to  satisfy 
the  judgment.     Id, 

25.PURCHASSR  OF  PROPERTY  SoLD  UNDER  EXECUTION  has  a  right,  in  equity, 
when  the  property  is  recovered  from  him  or  his  vendee  by  virtue  of  a 
superior  title,  to  be  substituted  for  the  creditor,  and  have  the  amount  of 
his  purchase  money  refunded  to  him  by  the  defendant  in  execution.     /(£. 

26.  Act  concerning  Executions  in  Texas  does  not  Direct  Manner  in 
Which  Return  of  the  officer  shall  be  made,  or  what  facts  shall  be  stated. 
It  does  not  require  the  return  to  embrace  all  the  proceedings  of  the  sheriff, 
or  that  it  shall  be  recorded  in  the  registry  of  deeds,  or  that  it  shall  con- 
stitute record  evidence  of  the  purchaser's  title.    Id. 

27.  Act  concerning  Executions  does  not  Impose  on  Purchaser  the  dutj 
of  proving,  by  the  return  in  writing,  or  by  parol  evidence,  that  the  offi- 
cer making  the  sale  has  not  deviated  in  his  acts  from  the  mode  pre- 
scribed by  the  statute  for  the  execution  of  his  authority.    Id, 

28.  Levy  Constitutes  but  Portion  of  Sheriff's  Return  to  Execution, 
and  if  the  return  is  duly  signed  by  the  sheriff,  it  is  no  objection  that  hti 
name  was  not  signed  to  the  levy  itself.     Id, 

29.  It  is  not  Incumbent  on  Purchaser  at  Execution  Sale  to  see  that  the 
sheriff  has  properly  advertised  the  sale.  If  any  damage  result  to  a  de- 
fendant in  execution,  by  the  failure  of  the  sheriff  to  comply  with  the  law 
in  this  respect,  he  has  his  action  for  such  damages  against  the  sheriff.    Id, 

80.  Defective  Notice  or  Want  of  Publication  of  Sale  of  Property 
under  Execution  will  not  vitiate  the  title  of  the  purchaser.    Id, 

81.  Prima  Facie  Presumption  is  that  Officer  Selling  Pbopebtt  undeb 
Execution  has  discharged  his  duty  according  to  the  requisitions  of  the 
law.    Id. 

82.  Where  Time  and  Place  of  Pubuo  Sale  are  Prescribed  bt  Statute, 
the  sheriff  has  no  authority  to  sell  at  any  other  time  or  place;  and  should 
he  do  so,  his  acts  are  not  merely  irregular  but  void,  and  can  confer  no 
title.    Id, 

83.  MiSREaTAL  OF  Judgment  or  Execution  in  Sheriff's  Deed  is  not  fatal 
to  the  title  of  the  purchaser.     Id, 
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S4.  Ezicunox  on  JuD0MS2a>  Rkvived  dt  Scire  Facias  shoald  be  on  the 
original  Jadgment.    Irwin  v.  Nixon's  fleira,  559. 

Bee  Husband  and  Wife,  13,  14;  Judgments,  11,  13,  16;  Mobtoages,  G,  8: 
Negotiable  Instruments,  19;  Partnership,  6;  Replevik,  4;  Surety- 
ship, 1,  Z 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Bt  Section  29  of  Act  of  1840,  Administrator  must  Apply  for  Ordeb 
FOB  Sale  of  the  slaves  and  real  estate  as  soon  as  the  facts  of 
the  insufficiency  of  the  proceeds  of  the  perishable  and  other  personal 
property  to  pay  the  debts  of  the  estate  Ib  apparent;  hence,  if  this  fact 
should  satisfactorily  appear  to  the  court  before  the  order  for  the  sale  of 
the  perishable  and  other  personal  property  is  made,  there  would  be  no 
error  in  its  decreeing  the  sale  of  both  the  real  and  personal  property  in 
the  same  order.    Lynch  y.  Baxter,  735. 

S.  Sale  of  Land  by  Administrator  is  Judicial  Sale,  and  operates  m 
rem.  In  such  case  it  is  a  general  rule  that  caveat  emptor  applies,  and 
the  purchaser  takes  his  purchase  without  warranty,  express  or  implied. 
Id. 

B.  Where  Administrator  Executing  Order  of  Court  to  Sell  Lands 
gives  the  purchaser  a  bond  for  a  warranty  title,  it  is  not  in  hia  char- 
acter as  administrator,  and  he  can  not  bind  the  estate  of  his  intestate  by 
such  a  coyenant.  Whether  he  would  be  bound  personally,  left  undecided. 
Id. 

4.  Administrator,  in  Selling  Decedent's  Realty,  must  Comply  Strictly 
with  every  requirement  of  the  law,  and  probate  courts  can  not  order  a 
sale  unless  everything  ijeccssary  to  give  them  jurisdiction  of  the  person 
and  of  the  subject-matter  appears  upon  their  records.  Steveneon  v.  Jfo- 
Beary,  102. 

L  Long  and  Uninterrupted  Possession  under  Administrator's  Deed  is 
sufficient,  when  taken  in  connection  with  his  deed  and  other  evidences, 
and  the  fact  that  the  probate  judge  acted  irregularly  and  without  any 
uniformity,  to  justify  the  presumption  that  the  title  in  its  inception  was 
perfect,  and  that  the  administrator  proceeded  according  to  the  require- 
ments of  the  law,  although  all  the  steps  are  not  shown  to  have  been 
taken;  in  such  a  case,  the  burden  of  proving  that  he  did  not  sell  accord- 
ing to  law  is  on  those  questioning  the  validity  of  the  sale.    Id. 

8.  Administrator's  Report  can  not  be  Impeached  Collaterally,  after 
a  great  lapse  of  time,  because  it  was  not  sufficiently  explicit.    Id. 

7.  Absence  of  Evidence  that  Citations  were  Posted  in  Public  Places 

ON  Administrator's  Sale  of  realty,  is  cured  by  an  uninterrupted  pos 
session  of  the  purchaser  for  thirty-four  years.     Id. 

8.  In  Administrator's  Sale,  Absence  of  Record  Proof  that  he  gave  the 

required  bond,  or  the  requisite  notice  of  the  time  and  place  of  sale,  or 
that  he  made  a  report  of  the  sale  to  the  court,  is  supplied  by  the  i)ro 
sumption  arising  from  the  undisturbed  possession  of  the  purchaser  for 
thirty-four  years,  where  the  recitals  in  the  deeds  show  a  full  compliance, 
and  there  is  evidence  that  the  records  were  loosely  and  irregularly  kept* 
Id. 
I.  Purchaser  at  Administrator's  Sals  is  Deemed  Owner  of  Premises 
before  Confirmation  and  deliyery  of  possession,  in  equity,  and  must 
bear  any  loss  that  may  happen  to  the  premises.    Hobb  y.  ifonn,  551. 
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10.   IlEMOTAL  OF  FlXTUBES  VBOM  LaND  PuBCHASED  AT  AdHZNISTBATOJI's  SaLI 

BEFORE  Confirmation  and  delivery  of  posaeaeioD,  by  a  atranger  under 
claim  of  right,  ia  no  defenae  to  an  action  for  the  pnrcfaaae  money,  and  the 
purchaaer*B  remedy  is  by  an  action  on  the  caae  againat  the  person  com- 
mitting the  injury.    Id. 

11.  Administrator  Making  Sale  of  Land  is  Mere  Offickr  of  Court, 
and  has  no  poaaesaion,  actual  or  legal,  of  the  premiaea,  which  is  in  the 
heirs.    Id, 

12.  Caveat  Emttor  is  the  Rule  of  Administration  Sales  aa  well  aa  other 
judicial  aalea.    Id, 

13.  Administrator  Failing  to  Execute  Dekd  on  Day  Specified  in  the 
conditiona  of  an  administration  sale,  owing  to  objectiona  interpoaed  by 
creditors,  affords  the  purchaaer  no  ground  of  rescisaion,  for  time  is  not  of 
the  esaence  of  the  ooutract.    Id, 

14.  Promise  bt  Administrator  to  Purchaser  to  hate  Fixtures  Re- 
turned which  haye  been  removed  by  a  stranger  from  land  purchased  at 
an  administration  nde,  after  the  sale  and  before  conveyance,  doea  not  bind 
the  estate,  nor  doea  it  bind  the  administrator,  where  the  only  oonsidera- 
tion  for  it  ia  a  payment  of  part  of  the  purchaae  money.     Id, 

15.  Purchase  bt  Administrator  at  his  Own  Sale  ia  voidable  only  by  the 
beneficiariea  or  their  heirs,  who  may  elect,  within  a  reaaonable  time  after 
arriving  at  majority,  whether  to  affirm  or  diaaffirm  such  sale.  Such  pur- 
chase can  not  be  disaffirmed  by  the  beneBciariee  twenty-one  years  after 
the  sale,  and  ten  years  after  the  youDgest  child  of  the  intestate  haa 
attained  majority.     MuMelman  v.  Eskleman,  493. 

16.  Administrator  or  Execctor  can  not  Lawfully  Retain  Debt  Dub 
Him  from  the  estate  which  he  represents,  which  waa  barred  by  the  atat- 
utc  of  limitations  before  he  administered.     BaUon  v.  MurreU,  707. 

17.  Non-payment  of  Debt  by  Administrator  is  not  auch  a  breach  of  the 
condition  of  hia  administration  bond  aa  will  enable  the  creditor  to 
sue  on  it  before  any  steps  have  been  taken  to  charge  the  adminiatrators 
with  a  devastavit.     Commonwealth  v.  JUoUt^  499. 

18.  Surety  on  Executor's  Bond  is  not  Liable  until  Executor  is  Fixed 
|)ersonally  for  the  debt  by  a  proper  proceeding  against  him,  whether  the 
debt  be  due  a  creditor,  legatee,  or  distributee.  Commonwealth  ttae  of 
Stub  V.  Stub,  515. 

19.  Settlement  of  Executor's  Account  showing  a  general  balance  due  the 
estate,  without  any  decree  aacertaining  the  amounts  due  the  diatribntees^ 
is  not  sufficient  to  render  the  executor's  auretiea  liable  on  their  bond  to 
a  distributee.     Id, 

20.  Sureties  on  Bond  of  One  Joint  Executor  taken  long  after  administra- 
tion granted  for  the  faithful  performance  of  his  duties  stand  on  the  same 
footing  as  sureties  on  original  administration  bonds,  and  are  not  liable 
until  the  principal  is  fixed.     Id, 

21.  Judgment  or  Decree  of  Orphans'  Court  Pixino  Executor's  Liabiutt 
is  sufficient  to  sustain  a  suit  agaiust  the  sureties  on  his  bond.     Id, 

Bee  Adver.se  Possession,  1;  Assignment  of  Contracts,  3;  Election; 
Estoppel,  4;  Executions,  13;  Guardian  and  Ward,  4;  Husband  and 
Wife,  15;  Judgments,  10;  Probate  Courts,  2;  Statute  of  Limita* 
TioNs,  4;  Tender. 
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EXEMPLARY  DAMAGES. 

See  Replevin,  8. 

EXPERTS. 
See  WrmBSB,  1, 2. 

FACTORS. 

i.  Factor  Who  Receives  Goods  under  IxasBiTcnoKS  to  eeU  for  not  leas 

than  a  specified  price  can  not  Bell  below  that  price  because  he  has  made 
advances,  nntil  he  has  demanded  repayment  of  them  from  his  principaL 
Bht  V.  Bokeau,  345. 

2.  Factob  Who  Wbonofullt  Sells  Goods  of  his  principal  below  the  price 
limited  in  his  instructions  is  presumptively  liable  for  damages  as  if  the 
HPTit^  price  were  the  true  vaJue  of  the  goods;  but  evidence  that  the 
limited  price  could  not  Lave  been  realized,  and  that  the  market  value  at 
the  time  of  sale  and  after  was  less  than  that  price,  is  competent  to  ro^ 
duce  the  recovery  to  such  market  value  with  interest.     Id. 

Z,  Whetheb  Principal  is  Entitled  to  Highest  Market  Value  down  tft 
the  time  of  the  triali  or  only  to  the  commencement  of  the  action  for  a 
wrongful  sale  of  goods  by  his  factor,  qucere.    Id. 

FALSE  PRETENSES. 
See  Criminal  Law,  13, 10. 

FAUSE  REPRESENTATIONS. 
See  Fraud. 

FEDERAL  COURTS. 
See  Executions,  21. 

FEIGNED  ISSUE, 
See  EQurnr,  12. 

FEMES  COVERT. 
See  Married  Women. 

FIXTURES. 

Where  Mortoagor  or  Mill  Driven  bt  Water  Plaobb  Stbam-enoinr 
in  the  basement  thereof,  on  a  stone  and  brick  foundation,  into  which  it  is 
&stened  by  iron  rods,  and  uses  it  for  the  purpose  of  propelling  the  ma- 
chinery at  such  times  only  as  the  water  proves  insufficient  for  that  pur- 
pose, the  power  of  the  engine  being  applied  to  run  the  machinery  in  the 
same  manner  as  when  the  wheel  is  driven  by  water,  such  engine  does  not 
become  aabject  to  the  mortgage,  but  may  be  removed  from  the  premisea. 
BamdoHph  v.  Owynne,  266. 

See  EZEODTORS  and  ADMINIErrRAT0B8»  10, 14. 

FORECLOSURE. 
See  Mortgages,  9-1  1»  14. 
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FOBFEirURB. 
See  M0BTOAOB8,  14. 

FORMER  CONVICTION. 
See  Criminal  Law,  35. 

FORMER  JEOPARDY. 
See  Crimihai.  Law,  84 

FORTHCOMINQ  BONDS. 

See  SURETTBHIP,  2. 

FRAUD. 

1.  If  Partt  IxrnvTioirALLT  Misrvprbsents  Material  Fact,  or  prodQoea  ■ 
false  impreasioii  by  worde  or  acts,  in  order  to  mislead  or  obtain  aa 
undue  advantage,  it  is  a  case  of  manifest  fraud.  MUehtU  ▼.  Zhnmarmant 
717. 

f.  Ant  Intentional  Misrepresentation  or  Concealment  or  Material 
Facts  in  the  making  of  a  contract,  in  cases  in  which  the  parties  have  not 
equal  access  to  the  means  of  Information,  will  vitiate  and  avoid  the  con- 
tract, and  it  is  immaterial  whether  the  misrepresentation  be  made  on  the 
sale  of  real  or  personal  property,  or  whether  it  relates  to  the  title  to  land 
or  some  collateral  thing  attached  to  it.    Id, 

5.  Where  Party  Makes  Misrepresentation  of  Fact,  supposed  to  be  pecu- 

liarly iPh'ithin  his  knowledge,  whether  he  knew  it  to  be  false  or  made 
the  assertion  without  knowing  whether  it  was  true  or  false,  is  wholly 
immateriaL  Id, 
i.  Rule  or  Caveat  Emptor  does  not  Apflt  where  one  party  to  the  contract 
entered  into  it  by  reason  of  the  false  and  fraudulent  representations  of 
another  who  is  supposed  to  possess  superior  means  of  informatian.    Id, 

6.  Every  Pebson  Reposes,  at  his  Peril,  in  the  Opinion  or  Othebs,  when 

he  has  equal  opportunity  to  form  and  exercise  a  CQrrect  judgment  of  hii 
own.  Id, 
See  Agency,  2,  11;  Arbitration  and  Award;  Attorney  and  Client; 
Deeds,  12;  Equity,  10;  Estoppel,  6;  Evidence,  4;  Bzeoutions,  24; 
Infancy,  1;  Judgments,  8,  17;  Landlord  and  Tenant,  6;  Marriage 
AND  Diyoroe,  8,  0;  Married  Women,  5,  6;  Partnership,  2;  Probate 
Courts,  2;  Sales,  0;  Statute  or  Frauds,  2,  3;  Statute  or  Limita- 
tions, 1-3;  Vendor  and  Vendee,  2,  3,  5;  Wills,  12. 

FRAUDULENT  CONVEYANCES. 

EmcT  or  Setting  Aside  Deed  as  iNTERrsRiNG  with  Crsditob^ 
Rights  is  to  place  the  creditors  as  if  the  deed  had  never  existed,  and  ts 
leave  them  to  enforce  their  claims  nuH  obtain  satisfaotioa  aoooiding  ts 
their  legal  priorities.    Oracey  v.  Z>avM  603. 

See  Trusts  and  Trustees,  ft. 

FREIGHT. 
See  Common  Carrifrs,  8. 
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GAMING. 

Action  will  vot  Lib  against  a  Staxeholdeb  of  an  Election  Bet  by 
the  losing  party*  if  the  stakeholder  has  paid  over  the  money  after  the 
election  in  good  faith  to  the  winner.    BaUa  y.  Laticatter,  696. 

GENERAL  ISSUE. 
See  Case. 

GIFTS. 
1.  Gins  Causa  MoBTis  abb  not  Fatobbd,  out  are  against  the  policy  of  the 
law.    Barri$  v.  Clark  352. 

5.  Gift  in  Vibw  or  Dbath,  equaUy  with  a  gift  between  the  living,  requires 

for  validity  that  either  the  thing  to  be  given,  or  some  sufficient  means  of 

reducing  it  to  possession,  should  be  delivered  to  the  donee.    Id, 
8.  Deed  of  Gift  to  <*  the  Joint  Heibs  "  of  a  son-in-Uw  and  daughter,  where 

two  children  are  living  at  its  delivery  and  others  are  bom  afterwards, 

operates  to  vest  title  in  the  children  living  at  the  time  of  its  delivery. 

Holeman  v.  Fort,  665. 
4.  Deed  of  Gift  without  Gbantbes'  Names  ls  not  Void  for  want  of  a  proper 

party  to  take  under  it,  if  the  donees  can  be  identified  by  the  description. 

Id, 

6,  Donees  Desgbibed  as  '* Heibs"  while  Ancestors  abb  Living  may  take 

personalty  under  a  deed  of  gift,  the  word  '*  heirs  **  when  relating  to  per- 
sonal property  being  synonymous  with  **  children."    Id, 

See  Assignment  of  Contbact8»  3. 
GRAND  JURY. 

See  JUBT  AND  JUBOKS,  1,  2;  SLANDBBy  L 

GRANTS. 
See  Adtzbsb  Possession,  2;  Possession,  7;  Pubuo  Lands. 

GUARANTY. 

1.  Guabantt,  Definition  of. — ^A  guaranty,  in  its  enlarged  sense,  in  a  prom* 

180  to  answer  for  the  payment  of  some  debt,  or  the  performance  of  some 
duty,  in  the  case  of  the  failure  of  another  person,  who  Lb  in  the  first  in- 
stance liable.    Maihewav,  Ckrisman,  124. 

2.  Contract  is  not  a  Guaranty  when  one  guarantees  to  pay  a  certain 

sum,  and  at  a  certain  day,  for  and  on  account  of  a  third  person,  as  it  is 

an  original  and  primary  undertaking  to  pay  a  certain  sum  on  a  certain 

day.     It  is  not  a  collateral  undertaking,  but  a  contract  with  the  payee, 

and  no  notice  of  any  kind  is  necessary.    Id, 
Z,  Notice  of  Acceptance  of  Guabantt  and  of  Non-Payment  by  the  debtor 

is  not  necessary  where  the  guaranty  was  to  pay  a  particular  sum  at  a 

particular  time.    Id, 
4.  In  Condition  to  Savb  Harmless  against  Note  Owed,  any  description 

identifying  the  note  is  sufficient.    Boody  v.  Dcom,  210. 

GUARDIAN  AND  WARD. 

I.  Confirmation  of  Repobt  of  Auditors  Appoiitted  to  Examine  a  guard* 
ian's  account  is  equivalent  to  a  decree  that  the  sum  ascertained  by  the 
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aaditon  was  doe  and  payable  to  the  ward  by  her  gnardian,  and  oon- 
chulTe  and  unimpeachable  until  reversed  or  modified  on  appeaL  Coaa- 
w^omweaUh  v.  MoUz,  499. 
f.  All  BoNDa  Givm  btOuajwiav  are  but  aecnritice  for  the  came  thing,  but 
where  the  several  bonda  difiBer  in  amount,  the  liabilitiea  of  the  suretiea 
are  not  eqoal,  bat  in  proportion  to  the  penalties  of  the  different  bonds. 
Jonei  V.  Bbuifon,  415. 

8.   OlYINO  OF  8£(X>KD   BOHD  BT  QUABI»IAN  DOBS  NOT  RbLEASB  HIS  SURETIBS 

on  the  first  bond.  Id, 
C  Whbbe  ak  Exbcotob  is  Apfointkd  GuARDiAX  OF  Hkibs  to  whom  a  «lebt 
from  the  estate  is  dae,  the  latter  can  not  maintain  any  suit  to  compel 
the  executor  to  pay  it  over,  as  the  obligation  of  paying  and  the  duty  of 
rsoeiving  are  in  the  aame  person;  but  as  no  suit  can  be  broo^t,  the  law 
will  eo  intUmti  the  money  becomes  payable  transfer  it  from  one  character 
to  the  other.    SiaU  v.  ffeartt,  167. 

See  JiTDiCLAX  Sales;  Svbbtybhif,  6. 

HEIBS. 
See  Gifts,  8,  6;  Guabdian  akd  Wabb^ 

HOMICIDK 
Sea  CEnoNAL  Law,  21-28,  88. 

HIGHWAYS. 
Sea  Ck>BPOBATiON8y  12-14;  Maki>amus,  2;  Noisabob,  1;  RAHJiOADa 

HUSBAND  AND  WIFE. 

1.  Husband  is  Bound  to  Support  his  Wifs  out  of  his  Own  Pbopbbtt, 

if  able  to  do  so,  without  resorting  to  her  separate  property.    CcUlcthan  v. 
PaUersoUy  712. 

2.  At  Common  Law,  a  Convetancr  to  Husband  and  Wife  in  Fee  vests 

the  estate  in  them  as  one  person,  the  whole  of  which  remains  in  the  sur- 
vivor  of  them.  The  statutes  of  this  state  have  not  altered  or  modified 
the  common  law  in  this  respect.  Gibs<m  v.  Zimmerman,  168. 
8.  Husband  and  Wife  abb  the  Only  Pbbsons  Who  can  be  Tenants  bt 
Entibeties.  This  tenancy  must  be  created  or  take  effect  during  cover- 
ture, and  owes  its  qualities  to  the  unity  of  the  persons  of  husband  and 
wife.     Id. 

ii   CONVEYAKCB  TO  HuSBAND  AND  WiFB  CREATES  ESTATB  IN  EnTIBETT;  and 

aa  such  the  survivor  will  own  the  whole  upon  the  death  of  the  other.   Id, 
fti  CoNYBTANGB  BT  HusBAND  AND  WiFE  OF  Wife's  Land,  duiing  the  mi- 
nority of  the  wife,  is  voidable.     Touee  v.  Norooms,  175. 
6.  Common  Law,  and  not  Spanish  Law,  Governs  rights  of  parties,  when, 
in  1816,  a  husband  and  wife  convey  land  belonging  to  the  wife  whUe  she 
is  an  infant,  and  afterwards  seek  to  disaffirm  the  conveyance.    Id, 
T.  Mere  Silence  and  Inaction  will  not  Amount  to  a  Ratification  of 
a  deed  made  by  a  husband  and  wife  of  the  wife's  land  while  she  was  aa 
infant,  eighteen  and  a  half  years  of  age;  and  the  deed  may  be  avoided  by 
a  subsequent  deed  made  thirty  years  afterwards,  although  valuable  im- 
provements were  made,  and  she  was  probably  aware  of  it,  and  made  no 
objection  or  claim.    Id, 
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8.  WiFX  GAV  NOT  Make  Valid  Costbact  with  her  Husband  except 

through  the  intervention  of  a  third  person,  whoee  duty  it  becomes  to  en- 
force it  in  her  behalf;  and  such  contract  mnst  be  by  deed,  and  signed  by 
her.     Barbee  v.  ArmgUad^  404. 

9.  Whsbb  Husband  £ktxba  nrro  Wbittbn  Contbaot  with  One  Who  iias 

Enticed  away  his  wife,  by  which  it  is  agreed  that  the  latter  may  retain 
and  support  her,  such  contract  amounts  to  a  mere  parol  license,  which 
either  party  may  revoke  at  pleasure,  and  which  is  revoked  by  a  demand 
for  her  restoration.    Id. 

10.  Husband  mat  Maintain  Action  on  the  Case  iob  Enticing  away  his 
wife.    Id. 

11.  Husband  uat  Join  Wife  as  Co-plaintivf  in  an  action  on  a  contract 
made  by  her.    Ham  v.  Boody,  235. 

12.  Husband  has  bt  Law  Manaoeusnt  of  Separate  Estate  of  Wife,  and 
the  incidents  essential  to  the  due  exercise  of  such  authority,  not  for  his 
own  benefit,  but  for  that  of  the  community,  or  of  the  estate  which  he 
controls.     Howard  v.  North,  769. 

13.  Husband  has  No  Such  Intebest  in  Separate  Estate  of  Wife  as 
could  be  disposed  of  under  execution  in  satisfaction  of  his  debts.    Id. 

14.  Where  Judgment  is  Recovered  against  Husband  and  Wife,  Jointlv, 
without  any  specific  directions  in  the  decree  as  to  the  estate  out  of  which 
it  is  to  be  satisfied,  it  would  seem  that,  as  a  general  rule,  it  may  be  levied 
upon  and  be  satisfied  out  of  the  property  of  either  the  husband  or  wife, 
or  of  the  community.    Id, 

ifi.  Where  Wife  Joins  her  Husband,  in  Mobtgage  of  her  Estate,  fob 
Benefit  of  Husband,  as  between  the  husband  and  wife,  the  mortgage 
will  be  considered  the  debt  of  the  husband;  and  after  his  death,  the  wife 
or  her  representatives  will  be  entitled  to  stand  in  the  place  of  the  mort- 
gagee, and  have  the  mortgage  satisfied  out  of  his  assets.  IloUis  v.  Fran^ 
eoisy  760. 

16.  In  Action  to  Fobbolose  Mobtoage  Given  bt  Wife  for  Husband's 
Debts,  if  the  husband  has  separate  property,  or  there  is  community 
property,  the  court  would  doubtless  have  authority  to  decree  payment 
oat  of  sneh  property,  if  sufficient,  and  if  not,  the  balance  to  be  satisfied 
oat  of  the  separate  property  of  the  wife,  incumbered  with  the  charge.   Id. 

866  IX>wxb;  Equity,  2;  Executions,  9;  Mabbiaoe  and  Divobce;  Mabbied 

Women. 

IGNORANTIA  LEGI& 
See  Mistake,  1. 

ILLEGAL  CONTRACTS. 
8e» Contracts,  3,  4;  Tbust  DEiDSt  4> 

V  IMPANELING  JURY. 

See  CBiMiNAti  Law,  37. 

IMPLIED  CONTRACIfiL 
See  CoRFORATioini,  ft. 
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a  oondltioa  that  the  fitlMr  could  retort  to  the  land  for  hia  rappHt*  if 
neoMMiy,  !■  admiBsible  to  defeat  the  action.    Rearieh  v.  Stohiehaftt  540l 

IL  Eyidbvgs  of  QuMMQVwn  DioLA&ATzoire  or  Pabtt  to  WBimv  Aobib- 
MMxn  ia  ftdmiaribla  to  oowoborate  proof  of  a  oootemporaiieova  terbal 
nadentanding  controlling  or  defeating  the  written  agreements    Id. 

H  WKirrnr  Aa&BUONT  should  kov  bb  Moddikd  ok  OYMMXHRomn  wr 
Pabol  without  clear  and  aatiafactory  proof,  bat  of  this  the  jnry  mnat 
Judge.    Id, 

T«  DiPoeiTioif  or  Withbss  Boidiko  in  tbs  Towv  whsbc  thb  Tbial  takes 
place  ia  admiaaible  if  taken  to  be  need  in  a  town  more  than  ten  milei 
distant;  aod  the  caee  ia  oontinned  to  the  next  term  at  the  pkoe  whera 
the  witneaa  reaidea    Ibmnnorih  y.  Ohofe,  206. 

H  Pabol  Eyidxnob  is  Admbsiblb  to  Pbotb  GoNDmoH  or  TtononiMi  of  an 
office,  and  the  manner  in  which  they  haye  been  kept,  aa  a  meana  of  a(^ 
eoanting  for  that  whioh  la  miaaing.    Steveitmm  ▼.  MeBearjf,  102. 

••  Pabol  Btidbkob  IS  Inadmbmibui,  whbbb  Pabs  or  an^Sntirb  CknmAcr 
IS  WITHIN  THB  Statutb  or  FBAVDe^  to  YAiy  the  part  not  otherwiee  within 
the  atatate,  by  enlarging  time  of  performance.    Ladd  t.  King,  02i. 

lOl  RvLB  AS  TO  Vabtino  Wbittbn  Instbumbnt  bt  Pabol  EnDBNOB  ia  that 
where  the  law  reqoirea  a  written  inatromeni^  or  where  partiea  adopt 
that  mode  of  contracting,  it  it  a  matter  of  principle  and  policy  to  pr»> 
Tent  inferior  evidence  from  being  need,  either  aa  a  snbatitnte  for,  er  aB 
alteration  of,  the  written  eontraotb  The  operation  of  an  inatnonant  oaa 
not  be  Taried  by  ahowing  that  a  different  intention  eodated  at  the  time 
it  waa  made.  Ita  legal  effect  moat  be  preeenred,  and  all  ooateaapenaa- 
ona  ezpreeaiona  or  circamatanoea  which  tend  to  vacy  it  moat  be  ezclnded« 
vnleaa  eatabliahed  by  proof  of  the  aame  character.    Pack  ▼.  Tkomag,  UKL 

lia  GaSB;    Ck>BP0BATI0NSy   14;    COVXRANTB^  0;   CRIMINAL  LaW,   8»   15,   30| 

Dbbdb,  4, 10»  14;  BzBOonoXBi  5,  13;  Faotobb,  2;  Judgmbntb,  7,  8^  10^ 
12,  20;  MAB3UAOB  AND  DiYOBCB,  1-4;  Mabrtrd  Women,  6;  Nbootublb 
LnHEEUMBHTS^  6, 10;  Salbb,  7;  Statotb  or  LmiEATiONBy  6, 7;  XBvan 
AND  Tbustbbb,  8»  8^  0;  Wills,  7»  14^  15,  17,  10;  Witnbbbbb. 

EZCEPnOKS. 

laaOBDmuL  Law,  20;  Judqkbhts,  0;  PLBAUsa  and  Vwukoaatk  17»iBi9^ 

mm  <Mr  T jurr ations^  6;  Sxasoti^  L 

EXECUnOKS. 

L  Lav  ov  Beboutiov  was  Pbbsbbtbd  by  the  act  of  genenl  aaaanb^  e|^ 
proved  Febmaiy  24^  1843  (aeaaion  acta,  page  61),  and  Hm  act  ooBOwning 
eonrta  (reyiaed  code  1885,  page  160,  aeetion  52),  and  no  adrs  ybeto  waa 
Booenaiy  to  oontinne  it,  when  the  conrt  did  not  hold  any  aw  ion  at  the 
retoin  tenn  of  the  writ  on  aocoont  of  ita  poatponement  by  the  legiala- 
tnre*  Theae  acta  were  deaigned  to  make  the  write  aa  efibotaal  to  all  in- 
tanta  and  puipoeea  aa  if  executed  at  the  term  to  whidi  they  wave  made 
retainable.    Bamk  qfMo.  v.  WeUs,  168. 

%  Bmor  or  Etboution  Subd  out  and  Dbuvkrbdto  SHBBiivia  to  oontinne 
the  lien  of  the  Judgment  nntil  the  ezecuticn  ol  the  writ,  althoq^  the 
time  had  elapeed  during  which  the  lien  of  the  jndgment  oontinned.    /dL 

ii  Pbiob  Lbtt  or  Ezboution  under  Juniob  Judgm bnt  doee  not  divest  the 
priority  of  the  older  jadgment.    Id. 


IlTDEX.  817 

4.  Body  Held  ustdeb  Ca.  Sa.  Cokstitutxs  Satzsfactiox  at  Commok  Law, 
and  thifl  not  less  where  the  body  has  been  discharged  without  payment 
than  where  payment  has  been  received.    Stover  v.  Duren,  634. 

6.  Arrest  is  PsiiiA  Facie  Evidence  of  Satisfaction. — ^To  rebat  it  the  re- 
lease from  prison  must  appear  to  be  an  exception  to  the  general  infer- 
ence.    Id. 

6.  It  is  Competent  to  Prove,  on  Distribution  of  Proceeds  of  an  £xb 

CUTION  Sale,  that  the  property  sold  was  partnership  property,  and  that 
a  mere  joint  judgment  was  given  for  a  partnership  debt.  OverhoWe  Ap- 
peal, 598. 

7.  Where  Land  is  Sold  under  Venditioni  Exponas,  the  levy  bacomea 

thereby /«»ctics  officio,  and  a  second  vemL  ex.  issued  thereupon  is  invalid, 
and  the  purchaser  thereunder  acquires  no  title.  Den  ex  dem»  Smith  v. 
Fbre,  376. 

8.  Execution  Debtor  mat  Resist  Recovery  in  Ejectment  bt  Purchaser 

at  the  sheri£f  *a  sale,  unless  the  purchaser  can  show  a  valid  execution.  Id, 

9.  Purchaser  of  Wife's  Property  Sold  under  Execution  for  Husband's 

Debts  acquires  no  right  in  the  property  if  the  husband  had  none,  though 
the  trust  deed  by  which  she  holds  is  unrecorded.     Bush  v.  Bush,  675. 

10.  Sheriff's  Sale  of  Land  after  Expiration  of  Lien  of  Judgment  as 
limited  by  statute,  without  a  revival,  can  not  be  collaterally  impeached  by 
the  debtor  or  those  claiming  under  him.     Hinds*  Heira  r,Seotl,  506. 

11.  Lien  is  Inseparable  Incident  of  Seizure  on  Execution  at  common 
law.    Id. 

12.  Sheriff's  Deed  is  not  Invalidated  by  Non-return  or  Misreoital 
.  OF  Writ  under  which  the  sale  was  made.     Id, 

13.  Possession  of  Sheriff's  Deed  bt  Representative  of  Deceased  Pur- 
chaser is  prima  facie  evidence  of  its  delivery  and  payment  of  the  pur- 
chase money,  though  there  is  no  receipt  of  payment  at  the  foot  of  it.  Id, 

14.  Title  Passes  bt  Sheriff's  Deed  without  Payment,  it  seems.    Id. 

15.  Officer  Levying  Execution  a  Second  Time  is  Liable,  if  he  knew  ot 
its  having  been  satisfied.     Breck  v.  Bkaidtard,  232, 

16.  Officer  Levying  Execution  a  Second  Time  would  be  protected,  if  he 
had  no  knowledge  of  the  first  payment.    Id, 

17.  Creditor  Taking  out  Execution  on  a  Satisfied  Judoment,  though 
ignorant  of  the  truth,  does  so  at  hie  peril,  and  is  liable  if  he  enforces  a 
collection.     Id. 

18.  Sheriff  can  not  Appropriate  Money^emainino  in  his  Hands,  after 
payment  to  the  execution  creditor,  in  order  to  satisfy  an  individual  debt 
due  him  by  the  execution  debtor,  as  against  the  assignee  of  the  latter. 
Fitch^e  Appealf  495. 

19.  Where  Plaintiff  in  Execution  Purchases  in  the  Land  Sold,  not 
Absolutely  for  Himself,  but  to  hold  aa  a  security  for  his  judgment  and 
whatever  other  sum  may  be  found  due  him  on  a  settlement  with  the  de- 
fendant, if  the  land  is  subsequently  sold  under  execution  against  the  first 
plaintiff  in  execution,  the  purchasers  at  the  second  sale  take  subject  to 
the  equities  existing  between  the  first  plaintiff  and  defendant  in  execu- 
tion, and  the  latter  may  redeem  from  them.     Vamioy  v.  Martin,  4 IS. 

20.  WiiERK  Plaintiff  in  Execution  Purchases  in  the  Land  Sold,  Nar  Ab- 

solutely FOR  Himself,  but  to  hold  as  security  for  his  judgment  and 
whatever  other  sum  may  be  found  due  him  on  a  settlement  with  the  d^ 
AM.  Dao.  Vol.  LI~52 
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a  oondition  that  the  CkUmt  oonld  retort  to  the  land  for  his  eapperty  if 
neoeaeary,  ia  admisnble  to  defeat  the  action.    Rearich  y.  8wmehiU%  540. 

i.  BriDBNCa  07  SuiaiQUKlfT  DeOLABATIOHB  07  PaBTT  to  WBZRBir  Aqbu- 

XUrT  ia  admiasible  to  corroborate  proof  of  a  cootempotHieoas  verbal 
underetaading  controlling  or  defeating  the  written  agreement    Id. 

6L  WBJTTEir    AORIBMINT   SHOULD  VOX  Bl    MODOIXD  OK  OtXBZBBOWV  BT 

Pabol  without  clear  and  satisfaotoiy  proof,  bat  of  this  the  joiy  moat 
Judge.    Id, 

7*  DlPOaTION  07  WiTHBSS  BOEDIKO  VX  THS  ToWV  WHEBB  THB  TBZAL  tikeS 

place  is  admissible  if  taken  to  be  used  in  a  town  more  than  ten  miles 
distant;  and  the  case  is  continued  to  the  next  term  at  the  place  where 
the  witness  resides.    F\amn9orih  ▼.  Cilase,  206. 

%k  Pabol  Evidbnob  is  Admibsiblb  to  Pbotb  Oomraixs  Q7  Bboobim  of  an 
office,  and  the  manner  in  which  they  have  been  kept,  sa  a  meana  of  ao- 
counting  for  that  which  is  missing.    Stetfmmm  ▼.  MeBeary^  102. 

•l  Pabol  Etidbkob  is  Inadicubiblb,  whbbb  Pabt  of  anJSzitibb  Ooitcbact 
18  within  THB  Statutb  OF  FBAfn)6,  to  Vary  the  part  not  otherwise  witfaia 
the  statute,  by  enlarging  time  of  perfwmanoe.    Ladd  v.  Kmg^  62i. 

IOL  &ULB  AB  TO  Vabtibo  Wbittbn  Inbibumbmt  bt  Pabol  Evidbnob  ia  that 
where  the  law  requires  a  written  instrumenti  or  where  parties  adopt 
that  mode  of  contracting,  it  is  a  matter  of  principle  and  policy  to  pre- 
vent inferior  evidence  from  being  used,  either  as  a  substitnte  for,  er  as 
alteration  of,  the  written  contract.  The  operation  of  an  iaatromeat  osa 
not  be  varied  by  showing  that  a  diffsrent  intention  eodsted  at  the  time 
it  was  made.  Its  l^gal  effect  must  be  preserved,  and  all  oostemporani^ 
ons  expressions  or  ciroamstancea  which  tend  to  vary  it  must  be  ezdndedt 
udsss  established  by  proof  of  the  ssme  character.    Pack  v.  Thoma»^  13S. 

■aa  Gabb;  Gobpo&ations,  14;  CovsNAKfa,  6;  Cbiminal  Law,  8,  15^  Slli 
Dbbds,  4, 10, 14;  BxBOonoNa,  5, 13;  Faoiobs,  2;  Judombntb,  7,  8, 10^ 
12,  20;  Mabbiaob  and  Divobcb,  1-4;  Marrtkd  Wombn,  6;  KBOomABU 
Ibreumbbtb^  6, 15;  Salbs,  7;  Statutb  of  Ldukationb,  6, 7;  TBom 
AND  TBnsxBBs,  8,  $,  9;  Wills,  7»  14,  15, 17,  10;  WiTNB8BBa 

EZCEPIIOKS. 
■aaOflooxAL  Law, 28;  Judombbts,  9;  PLBAMva  and Pluflnai^  VI\%UBt^ 

XITB  (Mr  IJMlTATIONa,  6;  Suffioib  L 

EXECUnOK& 

1.  Lav  OF  EzBounov  was  PBBaBBVBD  by  the  act  of  gsnswd  sssmhJy  i^ 
proved  W^spoMoj  24^  1848  (session  acts,  page  61),  and  the  aot  onnosmfag 
eonrts  (revised  code  1886,  page  180,  section  62),  and  no  scans  ybeiof  was 
aeosssary  to  continue  it,  when  the  court  did  not  hold  any  session  at  the 
fotoin  term  of  the  writ  on  account  of  its  postponement  by  the  legisla- 
tors. These  acta  were  designed  to  make  the  writs  aa  effisctoal  to  all  in- 
tents  and  purposes  as  if  executed  at  the  term  to  whidi  they  weie  aiade 
retnmable.    Ba$tk  qfMo.  v.  Wdh,  168. 

ti  Bffbot  of  EzBounoN  Subd  oot  and  BBLnrxRBDTO  Sbbbiiv iatooontinue 
the  lien  of  the  judgment  until  the  execution  of  the  writ,  althoqg^  the 
time  had  elapsed  during  which  the  lien  of  the  judgment  con  tinned.    /dL 

8k  Pbiob  Levt  of  EzBounoN  ukdbb  Junior  Jodombnt  does  not  diveat  the 
priority  of  the  older  judgment.    Id. 
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4.  BoDT  Held  undkr  Ca.  Sa.  Cokstitutbs  Satzstactiox  at  CIommok  Law, 
and  this  not  less  where  the  body  has  been  discharged  without  payment 
than  where  payment  has  been  received.    Stover  v.  Duren,  634. 

6.  Arrest  is  Prima  Facis  Evidbnck  of  Satisfaotiov. — ^To  rebat  it  the  re- 
lease from  prison  must  appear  to  be  an  exception  to  the  general  infer- 
ence.    Id. 

6.  It  is  Comfetemt  to  Prove,  ok  Distribution  or  Proceeds  of  an  £xb 

CUTION  Sale,  that  the  property  sold  was  partnership  property,  and  that 
a  mere  joint  judgment  was  given  for  a  partaership  debt  OverhoWs  Ap- 
peal, 598. 

7.  Where  Land  is  Sold  under  Vbkditiomi  Exponas,  the  levy  becomes 

thereby /«»ctics  officio^  and  a  second  veniL  ex.  issued  thereupon  is  invalid, 
and  the  purchaaer  thereunder  acquires  no  title.  Den  ex  dertL  Smith  v. 
Fore,  376. 

8.  Execution  Debtor  mat  Resist  Recovery  in  Ejectment  bt  Purchaser 

at  the  sheriff's  sale,  unless  the  purchaser  can  show  a  valid  execution.  Id. 

9.  Purchaser  of  Wife's  Propbrtt  Sold  under  Execution  for  Husband's 

Debts  acquires  no  right  in  the  property  if  the  husband  had  none,  though 
the  trust  deed  by  which  she  holds  is  unrecorded.     Bueh  v.  Bush,  675. 

10.  Sheriff's  Sale  of  Land  after  Expiration  of  Lien  of  Judgment  as 
limited  by  statute,  without  a  revival,  can  not  be  collaterally  impeached  by 
the  debtor  or  those  claiming  under  him.     Hinds*  HeSra  r.Seott^  506. 

11.  Lien  is  Inseparable  Incident  of  Seizure  on  Execution  at  conunon 
law.    Id, 

12.  Sheriff's  Deed  is  not  Invalidated  by  Non-return  or  Misreoital 
.  OF  Writ  under  which  the  sale  was  made.     /</. 

13.  Possession  of  Sheriff's  Deed  by  Representative  of  Deceased  Pur- 
chaser is  prima  facie  evidence  of  its  delivery  and  payment  of  the  pur- 
chase money,  though  there  is  no  receipt  of  payment  at  the  foot  of  it.  Id, 

14.  Title  Passes  by  Sheriff's  Deed  without  Payment,  it  seems.    Id. 

15.  Officer  Levying  Execution  a  Second  Time  is  Liable,  if  he  knew  ot 
its  having  been  satisfied.     Breck  v.  Blanchard,  222. 

16.  Officer  Levying  Execution  a  Second  Time  would  be  protected,  if  he 
had  no  knowledge  of  the  first  payment.    Id, 

17.  Creditor  Taking  out  Execxttion  on  a  Satisfied  Judgment,  though 
ignorant  of  the  truth,  does  so  at  his  peril,  and  is  liable  if  he  enforces  a 
collection.     Id, 

18.  Sheriff  can  not  Appropiuate  Money^Remainino  in  his  Hands,  after 
payment  to  the  execution  creditor,  in  order  to  satisfy  an  individual  debt 
due  him  by  the  execution  debtor,  as  against  the  assignee  of  the  latter. 
ritch'a  Appeal,  495. 

19.  Where  Plaintiff  in  Execution  Purchases  in  the  Land  Sold,  not 
Absolutely  for  Himself,  but  to  hold  as  a  security  for  his  judgment  and 
whatever  other  sum  may  be  found  due  him  on  a  settlement  with  the  de- 
fendant, if  the  land  is  subsequently  sold  under  execution  against  the  first 
plaintiff  in  execution,  the  purchasers  at  the  second  sale  take  subject  to 
the  equities  existing  between  the  first  plaintiff  and  defendant  in  execu- 
tion, and  the  latter  may  redeem  from  them.     Vaimoy  v.  Martin,  4 IS. 

20.  Wiierk  Plaintiff  in  Execution  Purchases  in  the  Land  Sold,  not  Ab- 

solutely for  Himself,  but  to  hold  as  security  for  his  judgment  and 
wliatever  other  sum  may  be  found  due  him  on  a  settlement  with  the  d^ 
AM.  Dso.  Vol.  LI— 53 
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feDdant,  the  latter's  suit  for  a  redemption  is  not  barred  by  the  act  makmg 
▼oid  parol  contracts  for  the  sale  of  land.     Id, 

SI.  Lakd8  in  Stats  Lbyied  upon  and  Sold  bt  Viktce  of  Fikal  PROCESi 
issued  upon  a  judgment  of  the  federal  court  are,  since  the  act  of  con- 
gress of  1828,  c.  G8,  sec  3,  subject  to  redemption  in  the  same  manner 
as  if  sold  under  final  process  of  the  state  courts.     Hepburn  v.  Kerr,  C85. 

22.  Assignment  tor  BsNBnr  of  Creditors  bt  Judgment  Debtor,  after  a 
Sale  of  his  Land  under  execution,  passes  his  equity  of  redemption, 
and  the  assignee  is  entitled  to  redeem.     Id» 

28.  Mistake  of  Sheriff  in  Computation  of  Amount  to  be  collected  on  sn 
execution  can  not  affect  the  title  of  a  purchaser  at  the  sale.  Where  a 
statute  requires  that  land  levied  upon  shall  be  appraised  and  sold,  if  the 
officer  sell  less  than  the  whole  tract,  although  sufficient  to  satisfy  the 
execution,  the  sale  is  void,  and  confers  no  title  on  the  purchaser.  Howard 
V.  Nonh,  769. 

9L  Where  Execution  Sale  under  Valid  Judgment  is  Void,  and  the  debtor 
brings  suit  to  recover  the  property,  if  there  be  no  fraud  on  the  part  of 
the  purchaser,  he  will  not  be  compelled  to  restore  the  property  without 
being  reimbursed  the  amount  which  he  paid,  and  which  went  to  satisfy 
the  judgment.     Id, 

25.PURCHASER  OF  PROPERTY  SoLD  UNDER  EXECUTION  has  a  right,  in  equity, 
when  the  property  is  recovered  from  him  or  his  vendee  by  virtue  of  a 
superior  title,  to  be  substituted  for  the  creditor,  and  have  the  amount  ol 
his  purchase  money  refunded  to  him  by  the  defendant  in  execution.     Id, 

20.  Act  concerning  Executions  in  Texas  does  not  Direct  Manner  in 
Which  Keturn  of  the  officer  shall  be  made,  or  what  facts  shall  be  stated. 
It  does  not  require  the  return  to  embrace  all  the  proceedings  of  the  sheriff, 
or  that  it  shall  be  recorded  in  the  registry  of  deeds,  or  that  it  shall  con- 
stitute record  evidence  of  the  purchaser's  title.    Id. 

27.  Act  concerning  Executions  does  not  Impose  on  Purchaser  the  duty 
of  proving,  by  the  return  in  writing,  or  by  parol  evidence,  that  the  offi- 
cer making  the  sale  has  not  deviated  in  his  acts  from  the  mode  pre- 
scribed by  the  statute  for  the  execution  of  his  authority.    Id, 

28.  Levy  Constitutes  but  Portion  op  Sheriff's  Return  to  Execution, 
and  if  the  return  is  duly  signed  by  the  sheriff,  it  is  no  objection  that  his 
name  was  not  signed  to  the  levy  itself.     Id, 

29.  It  is  not  Incumbent  on  Purchaser  at  Execution  Sale  to  see  that  the 
sheriff  has  properly  advertised  the  sale.  If  any  damage  result  to  a  de- 
fendant in  execution,  by  the  failure  of  the  sheriff  to  comply  with  the  law 
in  this  respect,  he  has  his  action  for  such  damages  against  the  sheriff.    Id, 

80.  Defective  Notice  or  Want  of  Publication  of  Sale  of  Property 
UNDER  Execution  will  not  vitiate  the  title  of  the  purchaser.    Id, 

81.  Prima  Facie  Presumption  is  that  Officer  Selling  Property  under 
Execution  has  discharged  his  duty  according  to  the  requisitions  of  the 
law.    /(/• 

82.  Where  Time  and  Place  of  Pubuo  Sale  are  Prescribed  by  Statute, 
the  sheriff  has  no  authority  to  sell  at  any  other  time  or  place;  and  should 
he  do  so,  his  acts  are  not  merely  irregular  but  void,  and  can  confer  no 
title.     Id, 

83.  Misrecital  of  Judgment  or  Execution  in  Sheriff's  Deed  is  not  fatal 
to  the  title  of  the  purchaser.     Id, 
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S4.  ExxcimoN  on  Judomemt  Revived  bt  Scire  Facias  ihoald  be  on  the 
original  jadgment^    Irwin  v.  Nixon*8  ffeira,  659. 

Bee  HusEAXD  and  Wife,  13,  14;  Judgments,  II,  13,  16;  Moktoages,  G,  8: 
Negotiable  Instruments,  19;  Partnership,  6;  Keplevik,  4;  Surety- 
ship, 1,  2. 

EXECUTOBS  AND  ADMINISTRATORS. 

1.  Bt  Section  29  of  Act  of  1840,  Administrator  must  Apply  for  Ordeb 
FOR  Sale  of  the  slaves  and  real  estate  as  soon  as  the  facts  of 
the  insa£Sciency  of  the  proceeds  of  the  perishable  and  other  personal 
property  to  pay  the  debts  of  the  estate  is  apparent;  hence,  if  this  fact 
should  satisfactorily  appear  to  the  court  before  the  order  for  the  sale  of 
the  perishable  and  other  personal  property  is  made,  there  would  be  no 
error  in  its  decreeing  the  sale  of  both  the  real  and  personal  property  in 
the  same  prder.    Lynch  ▼.  Baxter^  735. 

%,  Sale  of  Land  by  Administrator  is  Judicial  Sale,  and  operates  in 
rem.  In  such  case  it  is  a  general  rule  that  caveat  emptor  applies,  and 
the  purchaser  takes  his  purchase  without  warranty,  express  or  implied. 
Id. 

I.  Where  Administrator  Executing  Order  of  Court  to  Sell  Lands 
gives  the  purchaser  a  bond  for  a  warranty  title,  it  is  not  in  his  char- 
acter as  administrator,  and  he  can  not  bind  the  estate  of  his  intestate  by 
such  a  covenant.  Whether  he  would  be  bound  personally,  left  undecided. 
Id. 

4.  Administrator,  in  Selling  Decedent's  Realty,  must  Comply  Strictly 

with  every  requirement  of  the  law,  and  probate  courts  can  not  order  a 
sole  unless  everything  ijecessary  to  give  them  jurisdiction  of  the  person 
and  of  the  subject-matter  appears  upon  their  records.  SteueMon  v.  J/c- 
lUary,  102. 

6.  Long  and  Uninterrupted  Possession  under  Administrator's  Deed  is 

sufficient,  when  taken  in  connection  with  his  deed  and  other  evidences, 
and  the  fact  that  the  probate  judge  acted  irregularly  and  without  any 
uniformity,  to  justify  the  presumption  that  the  title  in  its  inception  was 
perfect,  and  that  the  administrator  proceeded  according  to  the  require- 
ments of  the  law,  although  all  the  steps  are  not  shown  to  have  been 
token;  in  such  a  case,  the  burden  of  proving  that  he  did  not  sell  accord* 
ing  to  law  is  on  those  questioning  the  validity  of  the  sale.    Id. 

5.  Administrator's  Report  can  not  be  Impeached  Collaterally,  after 

a  great  lapse  of  time,  because  it  was  not  sufficiently  explicit.     Id. 

7.  Absence  of  Evidence  that  Citations  were  Posted  in  Public  Places 

ON  Administrator's  Sale  of  realty,  is  cured  by  an  uninterrupted  pos 
session  of  the  purchaser  for  thirty-four  years.     Id. 

8.  In  Administrator's  Sale,  Absence  of  Record  Proof  that  he  gave  the 

required  bond,  or  the  requisite  notice  of  the  time  and  place  of  sale,  or 
that  ho  mode  a  report  of  the  sale  to  tlie  court,  is  supplied  by  the  pro 
sumption  arising  from  the  undisturbed  possession  of  the  purchaser  for 
thirty-four  years,  where  the  recitals  in  the  deeds  show  a  full  compliance, 
and  thero  is  evidence  that  the  records  were  loosely  and  irregularly  kept. 
Id. 
I.  Purchaser  at  Administrator's  Sale  is  Deemed  Owner  of  Premises 
beforis  Confirmation  and  delivery  of  possession,  in  equity,  and  must 
bear  any  loss  that  may  happen  to  the  premises.    Bobb  v.  Mannt  551. 
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10.  Removal  of  Fdetubes  from  Land  Porch ased  at  Aohinxstbato&'s  Sali 
BEFORE  Confirmation  and  delivery  of  posaeaBion,  by  a  stranger  under 
claim  of  right,  ia  no  defense  to  an  action  for  the  parcbaae  money,  and  the 
purchaaer*B  remedy  ia  by  an  action  on  the  caae  againat  the  person  com- 
mitting the  injury.    Id. 

11.  Administrator  Making  Sale  of  Land  is  Mere  Officer  of  Court, 
and  haa  no  posseaaion,  actoal  or  legal,  of  the  premiaea,  which  ia  in  the 
heirs.    Id. 

12.  Caveat  Emttor  is  the  Rule  of  Administration  Sales  aa  well  as  other 
judicial  sales.     Id. 

13.  Administrator  Failing  to  Execute  Dekd  on  Dat  Specified  in  the 
oonditiona  of  an  administration  sale,  owing  to  objections  interposed  by 
creditors,  affords  the  purchaser  no  ground  of  rescission,  for  timo  is  not  of 
the  essence  of  the  coutract.    Id, 

14.  Promise  bt  Administrator  to  Purchaser  to  have  Fixtures  Re- 
turned which  have  been  removed  by  a  stranger  from  land  purchased  at 
an  adminiatration  rait,  after  the  aale  and  before  conveyance,  doee  uot  bind 
the  estate,  nor  does  it  bind  the  administrator,  where  the  only  considera- 
tion for  it  is  a  imyment  of  part  of  the  purchase  money.     Id. 

15.  Purchase  by  Administrator  at  his  Own  Sale  is  voidable  only  by  the 
beneficiaries  or  their  heirs,  who  may  elect,  within  a  reasonable  time  after 
arriving  at  majority,  whether  to  affirm  or  disaffirm  such  sale.  Such  pur- 
chase can  not  be  disaffirmed  by  the  beneficiaries  twenty-one  years  after 
the  sale,  and  ten  years  after  the  youngest  child  of  the  intestate  haa 
attained  majority.     Mvstelman  v.  EshUmaji,  493. 

16.  Administrator  or  Executor  can  not  Lawfully  Retain  Debt  Dub 
Him  from  the  estate  which  he  represents,  which  was  barred  by  the  stat- 
ute of  limitations  before  he  administered.     BaUon  v.  MurreU^  707. 

17.  Non-payment  of  Debt  by  Administrator  is  not  such  a  breach  of  the 
condition  of  his  administration  bond  aa  will  enable  the  creditor  to 
sue  on  it  before  any  steps  have  been  taken  to  charge  the  adminiatratora 
with  a  devoMaxit,     Commonwealth  v.  MoUz^  499. 

18.  Surety  on  Executor's  Bond  is  not  Liable  until  Executor  is  Fixxd 
personally  for  the  debt  by  a  proper  proceeding  against  him,  whe&er  the 
debt  be  due  a  creditor,  legatee,  or  distributee.  Commonwealth  use  oj 
Stub  V.  Stub,  515. 

19.  Settlement  of  Execxttor's  Account  showing  a  general  balance  due  the 
estate,  without  any  decree  ascertaining  the  amounts  due  the  distributees^ 
is  not  sufficient  to  render  the  executor's  sureties  liable  on  their  bond  to 
a  distributee.     Id. 

20.  Sureties  on  Bond  of  One  Joint  Executor  taken  long  after  administra- 
tion granted  for  the  fuithful  performance  of  his  duties  stand  on  the  same 
footing  as  sureties  on  original  administration  bonds,  and  are  not  liable 
until  the  principal  is  fixed.     Id. 

21.  Judgment  or  Decree  of  Orphans*  Court  Fixing  Executor's  Liabiutt 
is  sufficient  to  sustain  a  suit  against  the  sureties  on  his  bond.    Id. 

Bee  Adver.se  Possession,  1;  Assignment  of  Contracts,  3;  Election; 
EsToprEL,  4;  Executions,  13;  Guardian  and  Ward,  4;  Huseand  and 
Wife,  15;  Judgments,  IC;  Probate  Courts,  2;  Statute  of  Limita* 
TioNS,  4;  Tender. 
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exemplary  damages. 

See  Replevin,  3. 

EXPERTS. 
See  WmnHBis,  1,  2. 

FACTORS. 

1«  Factor  Who  Receives  Goods  undek  Iiwekuctions  to  aell  for  not  leas 
than  a  specified  price  can  not  sell  below  that  price  becaase  he  has  made 
advances,  until  he  has  demanded  repayment  of  them  from  his  principaL 
Bloi  V.  Boiceau,  345. 

2.  Factor  Who  Wronofullt  Sells  Goods  of  his  principal  below  the  price 
limited  in  his  instructions  is  presumptively  liable  for  damages  as  if  the 
l^mU^  price  were  the  true  value  of  the  goods;  but  evidence  that  the 
limited  price  could  not  have  been  realized,  and  that  the  market  value  at 
the  time  of  sale  and  after  was  less  than  that  price,  is  competent  to  ro^ 
dnce  the  recovery  to  such  market  value  with  interest.     Id. 

t,  Whstheb  Prikcifal  is  Entitled  to  Highest  Market  Value  down  ta 
the  time  of  the  trial,  or  only  to  the  commencement  of  the  action  for  a 
wrongful  sale  of  goods  by  his  factor,  qucere.    Id, 

FALSE  PRETENSES. 
See  Criminal  Law,  13,  10. 

FAUSE  REPRESENTATIONS. 
See  Fraitd. 

FEDERAL  COURTS. 
See  Executions,  21. 

FEIGNED  ISSUE. 
See  EQumr,  12. 

FEMES  COVERT. 
See  Married  Women. 

FIXTURES. 

Where  Mobtoaoor  op  Mill  Driven  bt  Water  Plaobs  Stbam-enoinb 
in  the  basement  thereof,  on  a  stone  and  brick  fonndation,  into  which  it  is 
fiuBtened  by  iron  rods,  and  uses  it  for  the  purpose  of  propelling  the  ma- 
chinery at  such  times  only  as  the  water  proves  insufficient  for  that  pur- 
pose, the  power  of  the  engine  being  applied  to  run  the  machinery  in  the 
same  manner  as  when  the  wheel  is  driven  by  water,  such  engine  does  not 
beoome  subject  to  the  mortgage,  but  may  be  removed  from  the  premises, 
Bandolph  v.  Owynme^  265. 

See  EXEOfUTORS  and  ADMnriBTBATOBfl^  10, 14. 

FORECLOSURE. 
See  Mortgages,  9-11,  li. 
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14i  Wm  OAv,  n  CourhmiQ  with  Fobm autisb  Fbbjimbip  bt  8EAXlm^ 
pMi  her  whole  eetate  for  the  payment  of  her  hnebeiid'a  debts;  and  her 
oompetenoe,  under  the  same  eenotion,  to  peM  a  leas  intersst,  or  to  in* 
oomber  her  estate,  can  not  be  questioned.    Id. 

1&  Wira'S  SkFARATM  PBOnRTT.^EQVITT  WnX  KOT  UaCBMM  Spxcifio  Pk» 

lOSMANCS  of  a  contract  for  the  sale  of  the  wife's  separate  property  where 
the  bond  for  title  was  not  acknowledged  by  her  in  the  manner  prescribed 
by  law,  although  this  waa  owing  to  her  sickness,  and  part  of  the  oonsid* 
sntion  waa  a  debt  dne  from  her  before  mairiage.  CfaBahim  ▼.  PaUenom^ 
712. 
16L  Putt  BzAMnrATioH  ov  Wob  Apabt  vrom  hbb  Husbahd  ia  indispaB* 
sable  to  the  oonT^yance  of  her  sepante  property.    Id, 

17.  SxFAKATX  Pbofsbtt  07  WiR  18  LuBLB  fOE  BXB  Dbbis  oontnoted  he- 
fore  coverture.    Id, 

18.  Tbavstbb  bt  Wzm  of  kkb  Sxpabatb  Fbofkbtt,  under  the  fonns  pro- 
scribed by  law,  win  pass  all  her  rights  to  the  properly,  unsupported  by 
a  consideration,  inuring  to  her  benefit.  Per  Hemphill,  C  J.,  and 
Wheeler,  J.    IJsoomb,  J.,  doubted.    Id. 

IflL  Lr  UnsBAND  bb  not  AbiiB  to  BxmoBX  ma  Wos  and  her  children,  bar 
separate  property  may  be  resorted  to  and  made  liablsfor  that  purpose.  Id, 

8m  Adtbbbb  Poasnnov,  1;  Dowxb;  Squitt,  2;  Husband  abd  Wm;  Mab» 
BiAOB  AND  DrroBOB;  Statutb  or  Lxmitationb,  6. 

MASTER'S  SALE. 
See  Judicial  Salbs. 

MAXIMS. 

ftiAiov  €ip  Bulb  Fahjno,  Rulb  Itsblt  should  Bboohb  Wmnxt  Ivon» 
AllfB.    ffowmrd  t*  Norths  709. 

See  Squitt,  1;  Mibzakb,  1. 

MECHANICS' LIENS. 
See  LiBNS,  4-8. 

MERGER. 
See  Cbdonal  Law,  12;  Mabribd  W011BN9  7. 

MESNE  PROFITS^ 
See  EjBoncBNTy  1,  2. 

MILLS, 
flee  Easbmbnts;  Fotubbi. 

MISDEMEANOR. 
See  Criminal  Law,  18. 

MISREPRESENTATIONS. 
flee  AoBBOTi  11;  Fbaud;  Landlord  and  Tbnant,  6;  Vbndob  abd  Vsnat^  4 
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MISTAKE. 

« 
!•  liAZm  '^lOSOBAFrXA  LmIS,"  etc.,  18  FomVED  UTOV  THB  PUBUIIPTIOS 

THAT  Eysbt  Osnt  competent  to  act  for  himself  knows  the  kw,  bat  the 
presumption  that  he  knows  it  is  not  oondnsive,  bat  mny  be  rebatted. 
Bart  T.  Baper,  426. 
ti  Whebs  Pladitiiv  Aluois  Igvoravoi  op  THi  LAWf  ur  Hn  BiIiL»  the  d** 
fendant  can  not  take  advantage  of  it  on  demorrer.    /dL 

See  Dbem,  14;  Equitt,  0»  10;  Esxopphl,  3;  EuDOUMOW,  2t. 

MONEY  HAD  AND  RECEIVED. 
See  Assumpsit. 

MOBTGAQES. 

1.  SmrPicuHT  DnoBiPTioK  op  Nora  Sicubid  bt  Mobxqaox.— The  omissioa 
of  the  Sam,  date,  or  name  of  one  of  the  signers  of  a  note  is  not  fatal  if 
it  can  be  identified.    Boodp  v.  DaiotB^  210. 

9.  AoomiNTAL  OmasiON  to  Issexs  in  Mobtqaob  thb  Am ovi«t  of  the  bond 
which  it  is  given  to  secure  does  not  invalidate  the  mortgage  nor  postpone 
its  lien  to  that  of  a  sabseqnent  mortgage.    IIoU  v.  LaMberi^  272. 

ft.  Tbibd  Pbbson  Fating  Dbbt  Sbcubed  bt  Mobtgaob,  at  Mobtqagoe's 
Bbq VB8T,  Ib  sabrogated  to  the  rights  of  the  mortgagee  as  against  a  sabse* 
quant  mortgage.    Id. 

I.  Upon  Patmkmt  op  Debt  Sboubed  by  Mobtoaoe,  the  mortgagee  mast>  on 
the  mortgagor's  request,  enter  satisfaction,  which  will  operate  as  a  dis- 
chaige  of  the  mortgage.  When  this  is  done,  the  whole  legal  and  eqni- 
table  title  revests  in  the  mortgagor,  as  if  a  formal  reconveyance  had  been 
made;  bat  until  this  is  done,  or  some  other  mode  porsned  to  vest  him 
with  the  legal  title,  the  mortgagor,  even  after  payment  of  the  debt,  has 
bat  an  equity.     Wciyt  v.  Doe  tx  dem.  Dowellt  147. 

6.  Mobtgaobb  Dischabgino  an  Eldeb  Mobtoagb  is  Subbtituted  in  the 

place  of  the  incumbrancer,  and  may  treat  the  mortgage  as  if  assigned  ta 
him,  and  enforce  the  lien.  WM  v.  Sabirit  240. 
C  Mobtgaoe  Lien  is  Divested  in  Pennsylvania  by  Execution  Sale  of  the 
mortgaged  premises  upon  a  subsequent  judgment  for  the  interest  of  the 
mortgage  debt,  the  principal  being  not  yet  due,  and  is  transferred  to  the 
proceeds  of  the  sale,  taking  priority  over  all  liens  subsequent  to  the  mort- 
gage and  prior  to  such  judgment     West  Branch  Bank  v.  Chester,  547. 

7.  Iotebest  Stipulated  job  in  Mobtgaoe  is  Pabt  op  the  Debt.    Id, 

t.  Liability  to  Execution  op  Mobtgaoob's  Intebest.— When  the  debt  is 
folly  paid,  the  mortgagee,  or  the  trustee  in  a  deed  of  trust,  holds  but  a 
naked  legal  title  for  the  debtor,  whohasthe  whole  beneficial  interest,  which 
is  subject  to  sale  on  execution;  but  until  full  pajrment,  the  debtor  has  no 
interest  which  can  be  sold;  and  if  satisfaction  has  not  been  entered,  the 
purchaser  gets  but  an  equity,  which  must  be  enforced  in  chancery. 
Woife  V.  jDoe  ex  dem.  Dowell,  147. 

9.  Assignment  op  Mobtgaoe  Passes  the  Poweb  op  Sale  Contained 
THEBEiN.  After  the  assignment,  the  assignee  mast  bring  the  suit  to 
foreclose,  and  the  mortgagee  can  no  longer  maintain  a  suit  for  that  pur* 
pose.    NUe$  t.  Banrford,  05. 

IOl  Pabty  Fobbolosing  undbe  Poweb  op  Sale  in  Mobtoagb  most  see  that  ha 
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• 

in  all  material  matters  keeps  ivithin  tira  powen  Klven  to  Um^  for  tiiare 
are  no  Itgel  preeompticma  or  intendments  raised  by  tlie  law  to  supforl 
his  proeeedings,  as  tliere  might  be  if  the  sale  was  made  pursuant  to  a  de> 
cree  and  order  o£  a  court  of  chancery.    Id. 

1 1.  AssiONVB  OF  MoBiGAOs  FoKiOLOfiiNO  wmsBi  FowxB  to  foTedoso  contBined 
in  the  aort^sge  can  not  advertise  the  sale  in  the  name  of  the  mort^gsgeeb 
bat  mast  advertise  it  in  hii  own  name.    Id, 

12.  Whebb  Mossoaoek  Assioks  Mortoaoe  afteb  Adtebtibing  Salb  of 
mortgsged  pramfses  tmde  a  power  of  sale  oontsined  in  tise  morl^pigea  the 
mere  act  of  continning  the  advertisemant  in  the  name  of  the  mortgages^ 
by  the  assignee  after  he  acqaires  the  whole  intereet  in  the  mortgage, 
gives  it  no  force;  and  a  sale  sad  porehase  by  the  assignee  under  soch 
adverUsement  is  of  no  effect.  In  snch  a  case  the  assignee  shoald  have 
renewed  the  advertisement  in  his  own  name.    Id, 

IS.  Aasmirm  or  Mohtoaob»  mat  MAPra^uir  EijBcn«BiiT on  tfa»  mofftgsged 
and  the  assignment  to  htm  i^gainst  ^e  mortgagor  or  bis  tsssee.    /d. 

14.  AORBEMXNT  BT  MOBTOAOBB  HOT  TO  TaKB  ABVABTAOB  OV  FOflHJLOSUBB 

for  a  given  time  is  binding,  and  waives  tiie  forfeitiirB  and  opeoa  iSbm  tos- 
doeare.    McNtSl  v.  OaR,  188. 
See  AssiovMBiffT  of  Ooiitbacts,  1;  BAixjcBsn,  2;  Dowbb,  2;  FizruBn; 
HuBBAHD  JOTB  Wm,  10, 16;  JjAmo&KD  ABD  Tbtabt,  6;  IflBBS,  S;  Twan 

MULTIPLICITY  OP  ACTTK^IS. 
See  Equitt,  4-8. 

MUNICfrAL  COIEFOBATI0HB. 
See  Cobporatrhcb,  2,  9-13. 

MURIHESR. 
See  Cbihibal  Law,  21-28,  33, 

KAMES. 

Bee  CoBtMunonit  2-4;  GiiTa,4;  Lucn8,4-«;  PABTBXBaBiFy 8;  TnmtBAMB 

TBOSTEBa,  3»  4,  6,  8,  9;  Wills,  4,  5, 18. 

17ECGSSAKIES. 
See  Mabribp  Wojcbb,  10, 13. 

NEGLIGENCE. 

1.  Wnsff  AMOura  vo  NKOUOBaiCB  is  a  Qubstion  of  Law,  Sening  v.  W, 
4<r  iS.  12.  £.  Ox,  395. 

.1.'  Whbbb  Slays  while  Aslbef  on  Bailboad  Tbaok  is  Rob  Ovbb  and 
killed  by  a  train  ranoing  at  the  osual  speed,  the  law  will  not  attribute 
Agg^gence  to  the  engineer  because  he  does  not  act  on  the  assamption 
'.  that  the  slave  has  lost  his  facalties  by  being  druxyL  or  asleep.  He  has  a 
rfgfat  to  presame  that  the  slave,  being  a  man,  will  get  ont  of  the  way; 
and  if,  after  he  gets  near  enoagh  to  see  that  the  slave  is  drank  or  asleep, 
he  ases  dne  care  and  precaution  to  avert  the  accident,  the  railroad  com- 
pany wiU  not  be  liable  to  the  owner  of  the  slave.    Id. 

ASTOBKBY  AiBJ»CUJENT;  COMMON  CaRBIKB«,  2;  CoBPOBATIOIffl,  12;  IbBII 

NuiBANOXS,  3;  Bailboads;  Trespass,  8. 
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NEGOTIABLE  INSTBUHENTS. 

L  CiBTmflAW  OF DxFOBiT  Pazakji AX FuTDBs Dat IS PSfliinMBar  N«ni». 
legal  effect    iMmU  v.  Pdbmr,  323. 

2.  ABMiasxoir  bt  Qkx  op  Two  Jxh2it  MAg»wi  cur  ▲  fion-aMranABU  Honw. 
that  it  was  given  for  valae  and  ia  binding,  doea  not  estop  the  other  from  • 
impeaohing  the  ooBwideratian,  even  against  a  pnsohasar  for  ^alne  en  tki* 
faith  of  the  admimion.    So  held,  where  these  was  no  froof  el  psstner* 
ship  bstween  the  makers.    Xetou  v.  Woodwarth,  Slfi. 

L  IlTDOBSEH  KOT  DiSCHABOBD  ST  SufiBXKXkBR  Of  C^^^rA^wu^^x   SiEOUBimr.— 

The  indorser  for  value,  and  in  usnsl  oonrse  ol  bnsinesi,  of  a  nogotiahlo- 
hiU  or  note,  doea  not  become  a  susetj  for  the  maker  or  iwAfiptr***  in  snch- 
sense  that  he  ia  discharged  by  the  holder's  surraDdering.a.fioUatecal  se- 
curity received  from  the  maker.    PiU  v.  dmgdont  290. 
4i  Such  an  Indobskb  is  Dischabosd  bt  Airr  Dealinos  bstween  the  holder- 
and  the  principal  debtor  which  defeat  the  indoiaer's  remedy  on  the  in* 
stmment.    But  he  has  no  claim  on  a  collateral  seoority  whicJi  the  holder 
may  have  taken  on  his  own  aoconnt  from  the  principal,  and  therefore  no<. 
remedy  of  his  is  prejudiced  by  its  surrender.    Td, 

6.  Accommodation  Indobsxb  ok  Aooepvob  is  to  bx  Rboabdxd  as  Surbtt- 

f  or  the  principal  debtor  on  a  note  or  bill,  as  to  all  persons  having  notios^ 
Per  Grsrdiner,  J.  Id, 
6L  Pabol  Evidekcx  is  lNAi>MTasT»T.B  TO  Vaby  Tbbms  op  Chxck;  conse- 
quently, if  one  give  a  check  for  so  much  money,  it  is  not  competent  for  - 
him  to  prove,  by  oral  testimony,  that  it  was  sgreed,  either  expressly  or 
impliedly,  at  the  time  the  cheek  was  given,  that  it  should  be  payable  in. 
bank  notes.    PcLck  v.  Thofms^  135. 

7.  Noncx  OP  Dishonor  op  Chieck  is  not  Keqbbaxt  where  the  drawer  hadv' 

no  funds  in  the  bank  at  the  time,  althongh  he  may  have  had  reasonable.* 

grounds  to  believe  that  it  would  be  paid.    Id, 
&  Drawer  op  Chbce,  Injttskd  bt  Want  op  KonoB  op  its  Dishonor,  is 

only  exonerated  to  the  extent. of  the  injury.     A  mere  partial  injury 

would  not  entitle  him  to  be  exonerated  from  the  whole  debt.    Id, 
9i>  Lr  Houxbb  is  Ignorant  op  Place  where  Inbobher  RmDEO  at  ffae  tim» 

of  protest,  snd  eould  not  ssoertam  it  after  diQgent  iuquliy,  notice  sent 

to  the  place  where  the  note  bears  date  will  be  soffictent.    Qifodht  v« 

OodiBy^lS^ 

10.  JnRT  Dbxbekines  whether  Dee  Dojoehob  or  •QmNo  J^oncB  of  de* 
Bwnd  sad  non«psyment  was  vsed.    Id. 

11.  DcE  DiLioENCE  TO  ASCERTAIN  Indobser's  Bmbiimhiieie  Ushd  if  iaqoiriea 
are  made  by  the  notary  in  the  place  where  the  note  was  payable.    Id, 

12.  Where  Matter  in  Excuse  por  Want  op  Demand  and  Notice  is  Relied* 
UPON,  it  is  nsoal  to  dedsroasif  tiksse  had  Itasn  due  piesesliiaiiil  aadi 
notka  Ssffieiantniattor  in  ezsnM  ia  in  legal  eflsct  afshalsnt  to  demancl. 
and  notice.    Id, 

1&  DmEAMS  otf  NcsB  Paxabui  at  Baek  after  hsafciig  honss  isenfiaoisnts: 
indeed,  where  a  note  ia  payafak  st  a  patienlar  tins  eS  a  bask,  and 
indonsd  to  snoh  bsak.for  eolleclaon,.no4iyecific  dimsMwi  isneosnasy.  Id,. 

14.  PiagardNotice  THAT  lNDOBaBBWi£LBEl2«|DiRH>  TO  Waive  Bbhand 
ANi>  Noxua  by  m  bank  does  not  obvioto  the  nnn— ity  off  sndi  waupv  ap» 
yesriag  spoa  the  fiaoe  of  tiie  note.    PiamiaqMaJBx,  3mk  v.  Caster,  217. 
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Ifi.  AaBMWMEn  10  Waxtx  l>EMAgi>  AMD  KoTici  by  m  Indow  can  not  1» 
shown  by  parol  evidence.    Id. 

16.  iKDOBflBB'k  RiOm  TO  DEMAND  AMD  NOHGI  OAX  VOT  BS  WaIVZD  BT  A 

Custom  ob  Usaob  eetabliahed  by  a  bank  for  its  own  conyenience.    Id. 
17.  CuROM  07  IifD0B8BB8  TO  Waitb  Dkmakd  anb  Noticb  Can  not  be  shown 

to  change  the  oontract  implied  in  law  from  the  indorsement.    Id. 
1&  Indobsbb  Who  Givis  hu  Notb  in  Patmbnt  of  Bill,  with  fnll  knowl 

edge  of  the  drawee's  failnre^  can  not  resist  payment  of  each  note  on  the 

ground  of  want  of  demand  and  notice.    Bauk  qfllanUmrg  y.  Wra^,  660. 
19.  TiMB  OF  Patmbvt  of  Note  is  not  Extbndbd  by  confession  of  judgment 

with  a  stay  of  ozeontion  which  expired  before  the  time  when,  in  the 

regular  progress  of  a  suit  against  the  principal,  ezeeution  mi^t  haye 

been  reooyered.    Id, 

flee  Aobnct,  9,  10;   Absionmbnt  of   Contraocb,  3;  Absumfsit;  Babk- 

ROFTOT  AND  InSOLTBNOT,  2;  BANKS  AND  BaNXINO;  CORPORATIONS,  1,  2; 
QUARANTT,  4;  JdDOMXNTS,   11;  JlTDICIAL  SaLBS,   1;  MaRBIXD  WOMBV, 

7*  10;  MoRTOAOBS,  1;  Pabtnebship,  2,  3;  Payment,  1-3;   PLEADnra 
AND  PRAoncB,  5;  Ttam  Deeds,  4;  Vendor  and  Vbndeb,  7. 

NEW  TBIAL. 
Bee  Ji7dombbtb»  11;  Pleading  and  Practiob,  17;  Statotb  of  T jmitatioh%  7. 

NON-NEOOTIABLE  NOTES. 
See  Neootiablb  Instbumentb^  2. 

NONSUIT. 
See  Pleading  and  Praotiob,  9,  lOl 

NOTES. 
See  Assumpsit;  Negotiable  Instruments;  PAmENT,  1-3. 

NOTICE. 

L  Legal  Nohoe  must  Show  on  its  Face  that  it  emanates  from  some  persoa 
or  court  claiming  to  haye  the  power  to  act  in  the  manner  indioated  by 
the  notice.    27Ue»  y.  Sat^ford,  05. 

Bee  Bailments,  3, 4;  Banks  and  Banking,  1;  Bona  Fide  Pubckabebs;  Cor- 
porations, 5;  CoyENANTB,  5;  Equitt,  2,  3;  EzEOunoNS,  29,  30;  Bzbo- 
utors  and  Adminibtratobs,  8;  Quarantt,  2, 3;  Negotiable  Ihstbit* 
MENTS,  7-18;  Pabtnebship,  2. 

NUISANCE. 

1.  Act  Leoalixinq  Existing  Nuisancb  in  Street  of  a  dty  is  amere  license 

for  its  continuance,  and  is  reyocable  at  pleasure  where  there  is  no  con- 
sideration for  it.    ^tuiing  v.  Commonwecdih,  534. 

2.  Right  of  a  Land-owner  to  Makb  ExcAyATiONS  in  his  land  (such  se  an 

inyolyed  in  making  a  canal)  is  subject  to  the  limitation  that  he  must  not 
cast  the  soil,  stones,  etc.,  upon  neighboring  land,  to  the  annoyance  or  in- 
convenience of  its  owners.     Hay  v,  Coftoet  Co.,  279. 
I.  Land-owner  Who,  in  ExoAyATiNa  his  Land  for  a  contemplated  unpioye- 
ment,  has  cast  dirt,  stones,  and  rabbish  upon  adjoining  land,  to  the  injury 
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tiMffMit  oMi  not  defend  aA  action  for  oompenntoxy  danuiges  by  eTidanoe 
.   thai  tlie  work  mm  done  with  care  and  skill;  he  is  liable  for  the  aotoal 
injory,  irreepeotive  of  negligence.     Trmnain  ▼.  Ookoei  Oo.f  284. 

See  AsncALS,  1;  CoBPOBAnova,  10;  EBiopnL»2;  MAimaMua^  2. 

OATHa 
See  JuBT  AND  JuBOBS,  1;  Wmman,  4. 

OFFICES  AND  OFFICERS. 

8m  Bama  An>BavKivOt  1;  Cobfobatiov8»  II;  Exbcdtiobi,  U^  19l  Be* 

■ouvoBsaim  ADMcnsTBaTOBS,  11;  Pboobb. 

ORDINANCES. 
See  CoBPOBATiox8»  10. 

ORPHANS'  COURT. 

See  EZBCUTOBS  and  ADUINISTBATOBfl^  21. 

OUSTER. 

See  CO-TBNANCT. 

PARENT  AND  CHILD. 
See  Eyidknok,  4. 

PAROL  EVIDENCE. 

Bee  CoRPOBATiONB,  14;  Dkbds,  14;  EvidbnoBi  4-6,  8-10;  Judgxbntb,  10, 
11, 19;  Nbqotiablb  Instbumbnts,  8, 15;  Salbb,  7;  Trusts  and  Tbus* 
TBB8,  8,  9;  Wills,  19. 

PARTIES. 

See  EsTOPFBL,  5;  Oars,  4;  Husband  and  Wim,  11;  Judiolll  Salbs;  Mab- 
BiBD  WoMBN,  4;  Pabtnbbship,  4;  SuBBmmp,  3,  4;  Witnbssbs,  4; 
Wbits  or  Absibtancb. 

PARTITION. 

L  Hbibs  mat  Makb  Valid  Pabol  Pabtition  of  Land  among  themeelvety 
where  they  are  all  of  age,  and  if  one  is  not  of  age  at  the  time  of  the  par- 
tition, it  is  nevertheless  valid,  if  acquiesoed  in  and  confirmed  by  sach 
heir  after  coming  of  age.    Lynch  v.  Baxter,  735. 

I.  Vbbbal  Pabtition  of  Land  was  Binding  under  the  Mexican  law  where 
possession  was  taken.    Id. 

PARTNERSHIP. 

1.  Pbbson  Holding  Hwbbt.f  out  as  Pabtnbb,  though  In  fact  no  partner- 
ship exists,  is  liable  to  a  creditor  who  contracts  with  the  firm.  OresAer 
▼.  Kirber,  724. 

S.  EvEBT  Pabtnbb  has  Implied  Authobity  to  Bind  his  Copabtneb  by 
the  making  of  notes  and  the  drawing  and  accepting  of  biUs  for  commercial 
purposes  consistent  with  the  object  of  the  partnership;  and  to  rebut 
tius  presumption  of  authority,  there  must  be  proof  of  fraud,  or  a  knowl- 
edge of  the  want  of  authority,  or  notice  to  the  party  seeking  to  charge 
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tiM  flnn  till*  the  oUmt  ptitam  woMldnofebe  wtpoMBhtofor<ii<aflto<rf 

their  oopviacnk    Id. 
I.  In  All  OonriUon  oongbbkiko  Nioobublb  Pafk&»  Aor  ov  Qmi  Fast- 

NXB  biads  eU,  even  thoogh  he  eig^  hie  indiTidaml  iiaae»  if  it  appear  on 

the  face  of  the  paper  to  be  on  partnenliip  aoootint,  and  to  be  intended  to 

have  a  joint  operation.    Id. 
A  Oni  Paatnxb  cks  Maintaut  an  Acnon  ax  Law  against  another  part- 

ner  for  a  breach  of  the  partnenhip  agreements,  and  need  not  join  othsr 

partners  aa  defendants  if  they  have  sold  oat  before  the  canae  of  action 

arose.     VaaMe  v.  Blairy  4ffl. 
A.  pABfRf  SB^8  Iirnaaflr  in  PABmrsBsup  CkMsu  is  but  Sbabs  or  tbs  Sub* 

YLXJB  after  all  demands  against  the  firm  aiv  paid.    Sutelffe  ▼.  DoAnRoa, 

460. 
C  EzBODTiON  AGAINST  A  PARffNEB  VOB  BIS  INDIVIDUAL  Dkbt  may  be  levied 

upon  the  partnership  property,  bat  a  sale  ander  each  ezecntion  vrill  pass 

only  the  interest  of  the  debtor  in  the  firm  property.    Id. 
7.  Kquitt  will  Rbstbain  thx  Salb  ov  thb  Entibb  Pabtnbbship  Pbot- 

BBTT  in  satisfaotiom  of  the  individnal  debt  of  one  partner.    Id, 

Sea  EzBounoNSy  6;  Nbootiablb  Instbuxbnts,  2;  Sxatutb  ov  Linixa* 

TIONS,  9-11. 

PABT  PEBFORMANCB. 
See  Sxatutb  ov  FkAUD8»  1. 

PAWNa 
See  BAiLMBNTa 

PAYMENTS. 

1.  Kbgotiablb  Note  Oitbn  bob  Pbb-existino  Dbbt  is  Pbesumbd  Patment 
in  Massachasetts,  whether  it  be  the  note  of  the  debtor  or  of  a  third  per- 
son.   MeUedge  v.  Boitan  Iron  Oo,,  59. 

SL  PBisoMFfiON  or  Patmbht  waoM.  GmNO  Notb  for  a  pre-eadsting  debt  may 
be  rebutted  by  evidence  that  soch  was  not  the  intention  of  the  parties,    /ci. 

Sk  Plaintuv  Couktino  on  Note  is  not  Pbboludbd  from  Subbendebino  It 
so  aa  not  to  amount  to  payment*  and  from  leoovering  on  a  oonnt  for  good* 
sold  oonstitating  the  oonsideration,  if  he  can  not  reoover  on  the  note.   Id. 

A,  Whbbb  One  Pbbson  is  Compelled  to  Pat  Monet  Which  Anoibeb  is 
Bound  by  law  to  pay,  a  prooiise  by  the  latter  is  raised  by  law  to  reim- 
burse the  person  paying.    Wimeheiier  v.  Beardin^  702. 

5.  Whebe  Pebson  is  Subjected  bt  Legal  Pbooess  to  Pat  Monbt  Wmca 
Anotheb  is  bound  by  law  to  pay,  it  can  not  be  required  that  the  formei 
shall  have  exhausted  every  possible  means  of  litigation,  in  resisting  tha 
payment,  before  he  shall  be  entitled  to  his  action  for  money  paid.    Id. 

Baa  BAiLMEMtt,  3^;  Executions,  4,  13,  14;  Guabantt,  3;  Husband  and 
Wm,  16;  Mobtoages,  3,  4,  6;  Negotiable  Instbumbnts,  18,  19; 
PLBADom  AND  Pbactioe,  4,  7;  Statutb  of  LnoTATiovB,  7,  8;  Ttesf 
Ihnn»»  3^  6;  Vendoband  Vendee,  6. 

PENALTIEa 
fles  AoooBD  AND  Satistaction;  Guabdian  and  Wabo^  2. 
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nSRFOItBCAKCBL 

flee  PUADINO  AND  F&Acnov^i- 

FLBAa 
See  Cbimikal  Law,  36,  87. 

PLEADIKG  AKD  PEACnCfi. 

L  WasBs  TMM  Obuoaxiov  07  Pathto  Mohkt  AMD  Dinr  Of  Baunvuro  Ir 
nmra  in  the  mom  p«cw»t  no  rait  can  be  broaght  in  the  eveot  of  an 
omiaeion  to  pay.  At  the  common  law,  where  sach  a  state  of  tfainge  ia 
jiiodaoad  hf  the  act  of  the  oreditor,  the  debt  ia  eztingaished,  but  whero* 
it  ia  onated  by  the  law,  no  eactingnishment  takea  plaoe.  SifOtB  y.  Htarti^ 
167. 

L  Aluboaziov  ov  Qvfn  ov  Pbbjokkavob  Wows  SfUkssxHB  Dais  on  whicb 
aaoh  ofiBer  was  nuMie.     Vamu  v.  Blakr,  4ffJ, 

Sk  JuBXun'a  Wabbavt  muss  Qivx  Sou  Oshxbal  Sxasnaura  ov  thx  Causv 
OF  Aonoir;  and  if  the  wanant  sonunona  the  dufendant  to  answer  on 
promises,  and  the  evidence  shows  a  liability  in  tort»  it  is  ini^plioable. 
MatmmgY.  ITet^  68& 

4.  DMinAi.  OF  Matbbzal  ALuraATZOXS  O11X.T  u  NaoB8BART. — ^Defendant  jus- 
tified an  anreat  under  an  esEeontion.  Plaintiff  replied  payment  before 
arrest,  and  traversed  that  the  judgment  was  in  full  force.  Hdd:  That 
the  traverse  was  to  an  immaterial  matter,  and  the  rejoinder  of  payment 
was'good.    Bnck  v.  BUnnehard,  23SL 

.6w  OmsBioy  in  Count  on  Non  to  Sxt  out  Mpiobawpom  thereon,  which 
eonatftutes  a  defeasance  or  qualifies  the  stipulations  of  the  note,  ia  a 
variance,  and  the  note  will  not  support  the  count;  but  if  the  deelacation 
OOP  tains  the  common  money  oounts,  and  the  memowmdnm  is  merely  that 
the  note  is  given  as  collateral  security  for  another  note,  the  variance  ia 
iamateriaL    TebbeUB  v.  Pickering,  48. 

C»  Couna*  IN  Wkeoh  Tual  Takes  Plaokib  thkPbofxbOnsto  JuDonof  the 
troth  or  sufficiency  of  the  canses  assigned  far  a  motion  for  a  continuance 
or  Mnoval  of  a  triaL    SUUe  v.  HildreUi,  364. 

?•  Coubt  Taking  Chabgk  of  Fund  to  Wbiok  GBa>iT0BB  abs  Emtitlkd  will 
direct  payment  to  be  made  them  aceocding  to  their  legal  rank.  Graces 
v.  JDttoJs,  603. 

&  Pabtt  Who  Pboduou  TBAvacuFr  of  Par*  Qnlt  of  Bboobds  of  Ooubt 
can  not  object  that  certain  things  do  not  appear  by  it  to  have  been 
dene  which  shonld  have  been  done,  for  they  are  not  thereby  ahown  not 
to  have  been  done,  and  the  appeUate  court  ia  bound  to  believe  they  were 
doBO  and  ace  of  record.    Lynch  v.  Boater^  735. 

8.  NomUIT  BBOULD  NOT  BX  DiBlCTBD  IF  PLAINTIFF  IB  BlITITIJH)  TO  BlOOVKB 

Antthino  Upon  the  evidence.     Van  BenMeher  v.  JeweUf  276. 
lOi  To  Nonsuit  Pcaintiff  on  Evidkmux  of  I^amNDANT  bb  ISBaauiAB,  and 

tho  supreme  court  will  seldom  grant  a  nonrait  where  the  motion  waa  not 

made  on  the  circuit.    Jonu  v.  WtcUhenbeet  663* 
IL  Coubt  is  not  Bound  to  Givb  Opinion  on  Lbqal  QuBsnoN  Abiuno  - 

ON  Pabs  of  Evidsngb  aa  stated  in  a  prayer  lor  inatmotioDS.    Mtlkdg4 

V.  Bottcn  Iron  Co.f  59. 
ISL  Insxboctxon  Assumino  Hypothxtical  Cabx  of  which  there  ia  no  evi* 
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d«no6  It  r^gndad  u  a  mora  i]lii«tn.tioii  of  a  nie  of  1w  wlikb  eoa  boI 
rnlalwu!  the  jviy.    Id, 

13.  iNffnuTonoN  X8  Ebbossoub  Which  Aasuim  Fact  to  n  Pkoykv  la- 
stead  of  leaving  it  to  the  Jury.    Crotier  t.  JSTirfar,  724. 

14.  RsrusAL  TO  Give  Abstract  IimBucnoiis  is  not  enor.  Stevmim^B 
IIHn  ▼.  MeReary,  102. 

15.  iNSTBUOnON  MUST  BE  UhDXBSTOOD  IN    BSREIHOB  TO  THH  IflBITB  AXP 

EviDEircs  in  the  case.    The  words  employed  most  be  taken  in  thdr  oidl- 
nary  and  popular  acceptation.    MiUhtU  t.  ZkHmtrmoM^  717. 
10.  To  Instbugt  Jubt  on  ICattxbs  vot  in  EriDBNoa  la  Ebbob.    iStete  ▼. 
HUdreih,  969. 

17.  Whxbe  thebb  WEBB  No  EzoBPnoNS  to  tbb  Ghabobb  of  thb  Cojnett 
at  the  time  they  were  given,  but  alter  the  motion  for  a  new  trial  was  over* 
ruled  the  testimony  and  chargea  of  the  oonit  were  set  ont^  and  the  bill 
of  exceptions  says,  "and  therefore  the  juiy  returned  a  verdiot  for  the 
defendant,  to  all  of  which  the  plaintiff  exoepta,"  this  does  not  amount 
to  anything  more  than  an  exception  to  the  refusal  to  grant  a  new  trial, 
because  not  reserved  or  taken  until  after  the  verdict;  and  the  instmotions 
can  not  therefore  be  reviewed.    Andermm  v.  HiU^  190. 

18.  Objection  to  Want  or  Notice  or  Special  Matteb  of  defense  admitted 
in  evidence  can  not  be  taken  in  the  appellate  court  unlesa  the  evideaoe 
appears  to  have  been  specifically  objected  to  on  that  gronrd  in  the  oourl 
below.    Bearieh  v.  8wiM\artf  540. 

19.  Objection  that  Ko  Bill  or  Pabticulabs  was  Filed  as  required  by 
the  rules  of  practice,  if  not  taken  in  the  court  below,  can  not  be  insistad 
upon  afterwards.     TeNtetts  v.  Pickering^  48. 

90.  Bill  or  Pabticitlabs  is  UNNECEsaABT  to  Let  in  Note  as  Btidbeoi 
under  the  money  counts  in  a  declaration  giving  notice  of  the  natore  of 
the  claim  by  containing  a  count  on  the  note.    IcL 

21.  Wbit  or  E^EtBOB  Cobam  Nobis,  or  qua  coram  nobis  rerideMi,  to  comet 
errors  in  matter  of  fact  only,  is  addressed  to  the  same  court  where  the 
Judgment  was  rendered,  and  the  jurisdiction  is  in  that  court;  conse- 
quently, the  circuit  court  can  not  issue  the  writ  to  correct  an  erroneooa 
entry  of  judgment  in  this  court  in  a  certain  cause  affirming  a  judgment 
of  the  circuit  court.    Land  v.  WUUaimg,  117. 

22.  It  IS  within  Discretion  or  Coubt  to  Retuse  to  Dismiss  Afpbal  on 
account  of  the  mere  informality  or  insufficiency  of  the  appeal  bond, 
where  the  appellant  will  immediately  give  a  good  and  sufficient  bond. 
SheUan  v.  Wade,  722. 

28.  Constitution  Guabantees  Bight  or  Appeal.— The  laws  regulating  the 
exercise  of  the  right  are  intended  to  afford  the  party  every  possible 
facility  in  its  furtherance  consistent  with  a  due  regard  to  the  rights  of 
the  opposite  party,  and  they  should  be  so  construed  as  most  certainly 
and  effectually  to  attain  this  object.    Id, 

24.  It  IS  NOT  Nbcessabt  that  Pbinoipal  in  Appeal  Bond  should  hava 
signed;  the  execution  of  the  bond  by  the  sureties  is  sufficient.    Id, 

Bee  AoENCT,  15;  Abbitbation  and  Awabd;  Assumpsit;  Case;  CoNTBAcra»  4| 
CoBPOBATiONS,  4;  Costs;  Covenants,  5;  Cbiminal  Law,  21,  22,  28,  29^ 
33-39;  Ejectment,  5;  Equitt;  Evidence;  Executions;  Ezecutobs  amb 
Administbatobs,  1;  Guabdian  and  Wabd,  1,  4;  Husband  and  Wdb^ 
11, 16;  Injunctions;  Judgments;  MAimAMUs;  Mabbtaoe  and  Drvoac^ 
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4-9l  Mahbtid  Womor,  6;  Mistaki,  2;  "Kiouomnoi,  1;  Niootiablb  Ih- 
■CEinaEiiTS,  10, 12;  Pabtnxrship,  4;  Patxbnt,  8;  Rkflktik,  1;  Statcti 
Of  FBAUBSy  8;  Statutb  ot  Lhotations,  6, 7;  Subkhtship,  8-6;  Tbkspass; 
Tbovbb;  UflAOiy  8;  Wills,  16;  Witnbssbsi,  8,  4;  Writs  or  AaausAMCi. 

PLEDGES. 
See  Bajuoents,  2-6. 

POSSESSION. 

1.  Fonmaaov  at  Tbfast  ob  Aokht  Emplotxd  to  Hold  FdssBHioir  is  the 
possession  of  the  person  under  whom  he  holds.  MdCMmtm  y.  WUkm^ 
637. 

1.  Poflsiasiow  ov  Pab9,  with  Btidkncb  ov  Bxtbmt  of  Claik,  is  possessioe 
of  the  whole.    Id, 

8.  Extent  or  Possession  bt  Oocupahct  of  Past  depends  not  merely  on  the 
evidence  of  the  hounds,  bat  on  the  ehnraoter  of  a  cooiiioting  daim,  end 
the  posneiMdon  which  attends  it.    Id* 

4.  Extent  ov  Possession  as  against  Thibd  Pabtt  not  coimeoted  with  the 
owner  will  be  to  the  whole  daim.    Id. 

6.  Actual  Possession  Means  an  actual  end  oontinaoos  ooenpancy  or  ezerdse 
of  full  dominion,  either  by  occupancy  of  the  whole  or  by  oooapancy  of 
part  in  the  name  of  the  whole,  with  evidence  of  the  bonnds  where  the 
law  wonld  extend  the  poaaeesion  to  snch  bonnds.    Id, 

t.  Oocupant  or  Pabt,  CLAnoNO  Whole,  takes  the  place  of  an  adverse  oooa- 
pant  upon  his  leaving,  and  is  in  possession  of  the  land,  the  ocenpant^s 
continued  possession  of  part  and  claiming  the  whole  being  equivalent  to 
a  re-entry.    Id* 

7«  Aoi8  or  Owkxbbhip  Which  must  Aooompant  Actual  Possession  of  land 
in  order  to  Justify  the  presumption  of  a  giant  are  such  acts  as  persons 
usually  exercise  over  their  own  lands.     WaUaee  v.  Maxwell,  880. 

Bee  Advbbsb  Possession;  Bona  Fide  Puhohasbbs,  8;  Go-tenahot;  Deeds, 
4,  8;  ExxonnoNB,  18;  Exxcutobs  and  Adminxstbatobs,  5,  7-11;  Odtb, 
2;  Pabtition,  2;  Public  Lands;  Tbespass,  1,  8,  4;  Tboykei  Vxndob 
AND  Vendee,  2,  6^  7. 

POWER  OF  ATTORNEY. 

Bee  AoENOT,  16;  Asbionxent  fob  BENxnr  or  CBEDiiOBSy  I;  AasiOHianT  ov 

Contbacts,  2. 

PRESCRIPTION. 
Bee  BxxouTOBS  and  Adminxsxbatobs,  5-8;  Statute  or  Iamixaiiobb,  7t  8. 

PRESUMPTIONa 

Bee  Advebsb  Possession,  2;  Cbohnal  Law,  6,  22,  28;  Deeds,  4,  6»  9;  Byi« 
DENOE,  8;  Exbodtions,  81;  Exxcutobs  and  Admxnistbatobs,  6»  8; 
FaoTOBSy  2;  Liens,  8;  Mistake,  1;  Mobtqaoes,  10;  PABranoBBBiP,  2; 
Fatmebt,  1,  2;  Possession,  7;  Statute  or  Li]ciiATiinn»  7,  8;  Twmat 
DbiDi  0;  Tevstb  and  Tbustees,  8, 4;  Usaqe,  2. 

PRINCIPAL  AND  AGENT. 
SeeAoxNOT. 
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niMCIPAL  AKI>SUUBfT. 

866  SOKRVBHIF. 

PHIVIHS. 
866  SilOPPXIi,  ft. 

PBOBATB  OOUBIS. 

1.  JuxMUONT  or  Pbobatb  Coubt  caji  moa  bb  QuisnoirKD  Collatiballt  at 
Mooont  of  any  error  or  defect  in  it.  The  only  inqnicy  that  can  be  made 
la,  Had  the  court  competent  Juiediotion  to  render  eoch  Jndgmentl 
Lynch  t.  Baxter,  735. 

X.  SnTLUOHT  OF  SV00I88ION8  Dff  PBOBATS  OOUBT  18  PBOOBKDIirO  DT  BSM 

acting  on  the  Umd  dSrectly,  and  a  decree  for  its  sale  can  not  be  collater- 
ally attacked.  If  the  sale  waa  without  any  neoeesity  eTisting  at  the 
time  the  order  wae  made,  atill  it  waa  oondnaive  until  aet  adde  in  pro- 
eeedinge  having  that  object  directly  in  view;  and  the  pnrchaser,  having 
porchaaed  without  fraud  or  ooUuaion  with  the  adminiatrator,  would  be 
protected  by  the  sale,  if  made  under  decree  of  a  oourt  having  jurisdiction. 
Id. 
1  Pbobatb  Coubt  sas  AuTHORnr  so  Obdkb  Salb  of  Slavis  and 
Bbal  Pbopkbtt  at  Placb  other  than  the  county  seat^  under  tlie  acts 
of  January  21,  1841,  ond  of  February  4,  1841;  those  acta  are  not  npog- 
nant  to  each  other.    Keilly,  JTeeM,  746. 

See  ExxouTOBa  aivd  ABMonsTBATOBS,  4»  6w 

PROCESS. 

1.  I^OBPAfls  Lna  AOAnrar  an  Officer  fob  Abusb  of  PBOom^  wliera  he  a» 
aumes  to  act  under  a  process  which  does  not  anthoaiBe  the  acta  done»  He 
is  liaUe  aa  if  he  had  acted  without  any  process  at  alL  Breek  v.  Bbmdk- 
ard,  222. 

Xi  Gabb  Libs  fob  Abosb  of  P)Et0GBSS  where  it  is  regnlaxly  sued  out  and  valid 
in  fdrm,  but  sued  out  from  improper  motives  and  i^(plied  to  improper 

See  JupOMBMT,  14,  15;  Patmbbi^  & 

PROMISSORY  mmsR. 

066  NBQOTIABLB  iMWHUMBimL 

PROTEST. 
See  KBGk>nABLB  Ts&asmaaTBt  9l 

PUBLICATION. 
See  BlBOOTiOOT,  30. 

PUBLIC  LAliDS. 

italOB  ObASV  OeTBBS  ABB  INCL17BB9  QbMB  GBMOIT,  wMImt  tiia 

koMer  cktea  the  whole  of  the  land  within  ^e  outer  bonndi  or  esdudes 
the  older  grant  from  his  daim»  is  ^question  of  tet,  and  if  hm  daioia  all 
within  the  outer  bounds,  possession  of  part  is  possession  of  all  of  it» 
where  there  is  no  adverse  daimaat.    MeCohnan  v.  WtUbet,  637« 
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Si  OooDPAKT  uin>XB  A  JuNXOB  GhuHT  wfakh  ooven  an  MiBt  gnni  will  be 
protected  agunst  yiolatioa  of  his  claim  of  right  by  any  one  not  elaim- 
ing  under  rach  older  grant.    Id. 

QUESTIONS  OF  LAW  AND  FACT. 

fiee  CoHTRAora,  4;  Cbhiinal  Law,  21>  22;  EvwrnscE,  6;  NiouomoB,  1| 
NioonABUB  Inbtbumknts,  10;  Plbadino  and  Fiuonoiy  I3|  Pubuo 
Labds,  I;  BspuEVnr,  1;  Ttaosn  akd  TavBOMa,  6;  UaAoi^  8|  WiLUi,  lft» 

QUOBUli. 
fke  Jmxuuan,  18. 

BAILBOADS. 

1«  RATt.^M>A^  OoMPAinr  D  Bound  to  Keep  Road  in  RitFATii,  so  that  penona 
and  property  may  at  all  proper  times  pass  over  it  in  safety,  and  is  liable 
for  injuries  from  n^lect  of  this  duty.  Ckmberland  Vattqf  E.  R,  Co,  ▼. 
Bughes,  513. 

%  OwvcB  ov  Frxtobt  Cab  Injubbd  bt  I)£racT  in  Road  over  which  it  is 
running  under  a  **  clearance  *'  from  the  railroad  company,  owing  to  the 
company's  neglect  to  repair,  may  recover  therefor,  though  the  "  clear- 
ance"  was  obtained  by  another  person  who  was  at  the  time  in  posseanon 
of  the  car.    Id, 

8.  Railboad  Coiipant*8  Liabiutt  fob  Nxquqencb  should  aa  Ssbiotlt 
Eniobged  on  grounds  of  public  policy.    Id. 

fiee  Common  Cabbimm^  6;  Corpobations,  7;  NKouaBaoi»  2;  T^ouaM^  8, 7i 

Vbndob  and  Vendxi,  1. 

RAPE. 
See  Cbxminal  Law,  38l 

RATIFIGATIQN. 

8ea  A8nor«  6;  CuffOEAxioNs,  5;  Ezboutobs  abd  AMmmimagoiM^  lii 

Husband  and  Witb,  7. 

REAL  ESTATE. 
8ea  A0TBHB  PMnsnoN;  Ejectmbnt;  Possissioir;  Pubuo  Laxmi  SfioifM 

PnVOBMANGB;  VbNDOB  AND  VbVDBI. 

RECITALS. 
8ea  EnopraL^  6;  Bzbcutobs  and  APMraiagBAiOM,  8L 

RECORDS. 
Baa  VEMBBf  8»  7»  10|  Etidbncb,  8;  Exbousionb,  9;  Eiboutom  abd 

nXBAlOBa,  4,  8;  JUDOMBNTS,  18;  PlBADIHO  AND  PBaOfHi^  8L 

REDSMPnON. 
See  Bailments,  2;  Ezboutiobb,  10-22. 

RSTORMAXION  OF  CONXRAGES. 
Baa  Equixt.  9;  Insubabob^Fibb;  Tbdst  Dbbmh  4k 
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BELATIOK. 
fiae  JuDOMXHTi,  ISL 

BSIfOVAL  OF  TRIAL. 

8m  FtlADZHO  AHD  FRAOIKM,  t. 

BENT. 
See  iHTSBsn. 

BBPAntS. 
8m  Razumadb;  Shiffivo;  Wubimm%  % 

BEPLEVIN. 

L  XviiuuvB  OF  OwvnsBiF  nr  ELKBixvut^  smro  a  Duwutio  Faof,  d  fob 

JuBT,  and  the  cooxt  eea  not  initmct  them  that  the  evideoM  ehofwi  title 

in  one  of  the  pertiee.    McDonald  ▼.  Seaiftf  (KML 
Xi  Mbabubs  of  Daxagis  nr  Bbpueyin,  where  the  defendant  xeteini  the 

property,  is  ordinarily  its  value  with  damagea  for  the  detention,  wiiieh  b 

nioaUy  interest  on  the  valne  from  the  taking.    Id. 
IL  BxxMPLABT  Damaois  akb  ALLOWABLE  IN  BxpLETZir  where  eiroomatanoea 

of  aggravation  and  ontrage  attend  the  taking  or  detention.    Id, 

4  MXASUBB  OF  DaXAGIB  in  an  AcnON  OF  BXPLEVZN  AOAIHBT  A  SbBBOV 

holding  property  mider  ezecntion,  when  the  defendant  reoovera  jndg- 
menti  ia  not  the  valne  of  the  property,  except  when  that  valne  ia  Um 
than  the  amoont^  with  interest,  of  the  execntiona  he  may  have  in  his 
bands.    SiOdifft  v.  DoknMin^  450. 

REPLICATIOK. 
See  JuDOMXNTB,  9. 

BESCISSION  OF  C0NTBA0T8. 

Whsn  Equitt  Diobxes  Rbscission  of  Ck)NTRAor,  it  plaosa  the  partiss  as 
neaxly  as  possible  la  jtafti  quo.    {Per  Clayton,  J.)    Brwm  ▼•  Joktuam^ 

iia 

8m  AoBNor,  i,6»  18, 14;  Exboutobb  asd  ADMiNi8TBAioBi»  13;  FkairDOUBt 

GONYBTANOXS;  VbNDOB  AND  VXN]>BB»  I. 

RESULTINQ  TRUSTS. 
Sm  Tbubis  and  T&usxxxb,  S-8. 

EETKOSPECnVE  LAWa 
See  Wills,  1. 

RETUBK. 
8m  Ezbcotxons,  12,  2ft-28;  Manpamw^  IL 

REVERSAL. 
8m  GBnmrAL  Law,  86;  Guardian  and  Wabd,  I;  Ji7DOoaDR%  U^  17i  1Ia» 

BIXD  WOMXN,  4. 
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REVIVAL  OF 
8m  SnoonoKs,  10,  34;  JuDOMXnn^  8^  4»  fl^  16L 

BEVOCATION. 
See  TBfTBT  BiEDS,  6;  Willi,  19,  20L 

BOADS. 
See  Railboads. 

SALES. 

L  Ko  Balm  ov  Pkbooval  Pbopxbty  is  CoimnB  mm  to  Teet  aa immediato 
right  of  property  in  the  bayer,  to  long  as  anything  remains  to  be  dono 
M  between  the  bnyer  and  seller;  henoe  where  a  person  bsigained  for  some 
oom  in  pens  on  the  bank  of  a  river,  at  one  doUar  per  barrel,  to  be  snbse- 
qnently  measnred,  and  the  oom  is  destroyed  by  flood  before  being  meaa- 
nred,  the  loss  most  fall  on  the  seller,  and  the  porohaser  may  reoover 
money  advanced  npon  the  price.    WiUkuiu  v.  AUen^  709. 

8»  DooTBiK  B  ov  Apfbofbiation,  as  Conshtutino  Dsuvxbt,  and  therxbt 
Passiko  Title,  arises  in  cases  of  a  sale  of  goods  generally,  m  distin- 
gnished  from  the  sale  of  a  specifio  chattel;  where  a  less  quantity  ont  nl 
a  larger  is  sold,  no  property  passes  until  a  delivery.  To  constitnte  % 
delivery,  the  vendor  may  appropriate  the  quantity  purchased,  by  sepa- 
rating it  from  the  bulk;  but  the  appropriation  is  not  complete  until  the 
vendee  assents  to  take  the  separated  portion.    Brasier  v.  Anaky^  408. 

&  Dbliybrt  of  Goods  bt  V£in>o&  at  Plaob  Dbsignatbd  by  the  vendM's 
agent,  who  made  the  purchase,  is  a  good  performance  of  the  contract, 
though  the  vendor  knows  that  they  are  to  be  used  by  a  third  person  and 
not  by  the  purchaser.    MeUedge  v.  Boston  Iran  Co.,  60. 

4b  GoiraxBUCTiVB  Dbuvxbt  of  Chatfbls. — ^Where  the  owner  of  oom  gave 
an  order  on  the  agent  at  the  depot  where  the  com  was  to  arrive,  to  de- 
liver six  hundred  and  twenty-five  bags  to  a  person  designated,  and  the 
agent  recognized  the  person's  right  to  the  property,  it  was  held  that  there 
WM  a  oonstractive  delivery.    Sahlman  v.  MiUs^  630. 

S.  Ib  Dbtebmimino  wbxtbxb  Chattkls  have  been  Deuvxred  Constbuct- 
IVXLT,  the  Intention  of  the  parties,  if  it  can  be  collected  from  what  they 
have  said  and  done,  will  largely  govern.    Id, 

6L  iDEZfTiFiOATiov  OF  CoBN  MiXED  WITH  Labger  Lot. — ^Whcre  the  owner  of 
Mm,  to  arrive  at  a  depot,  gives  an  order  for  a  portion  of  it,  that  is  a  suffi- 
cient identification  of  it,  and  the  first  to  arrive  will  be  the  oom  meant.   Id, 

7*  OoRTBAOT  MAT  BB  PROVED  BT  Parol,  where  the  chattels  have  been  deliv- 
ered and  no  writing  is  necessary.    Id, 

8L  In  Bvxrt  Sale  of  Chattel  thxrb  is  ah  Ikfuxd  Warraivtt  of  its  Ex* 
larxNOX,  and  that  the  vendor  hM  title  to  it.    LUe  v.  Hopkins,  116. 

••  Sale  of  Goods  bt  Sample  Implies  ▲  Warrantt  bt  the  Vendor  that  the 
goods  sold  will  correspond  in  kind  with  the  samples,  but  not  in  quality, 
in  the  absence  of  fraud  or  any  express  warranty.   Fraley  v.  Bupkamp  480. 

8m  Aoxnot,  12-14;  Bona  Fide  Purchasers,  2;  Esioppxl,  8;  ExBouroBi 
MSD  AimiNisraATORs;  Liens,  2;  Patmxnt,  8;  Pbobatx  Cousn,  8,  S| 
Sprgifio  Pxrpobmancx,  8;  Usaox,  1. 
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SATISFACTION. 

£••  KjmwjTimii,  4, 6»  17;  Ji7DOMiiits>  6;  MoRTOian,  4|  S;  Itev 

1;  Trusts  and  Tbustkbs,  2l 

SdBB  FACIAS. 
8m  BzBOimoans  1,  84;  Judgkxots,  3,  4,  0;  JmnoiAii  Saiml 

SEPARATE  ESTATK 
8m  HuiB4n>  AHP  WiFB,  1, 13-16;  Marbtto  Wombh,  L 

SBBVICB. 
8m  JmMnaoTB,  14, 16»  20l 

SHERIFFS. 
8m  BscBBmoss;  BjEPUifBif  4* 

SHERIFF'S  PEED. 

Sm  Eraoonom,  12-14,  it. 

SHERIFF'S  SALE. 
8m  Bnoumnre,  7,  8, 10, 19, 20,  2a'25, 27, 28;  JuiwiiiaTay  UL 

SHIPPING. 

TatM  IROM  Which  Damaobs  tor  Brbach  ov  Cohtbact  for  thtf  zcpiir  of 

a  tmmI  are  to  be  oompated  ii  the  time  when  the  oontmnt  vii  .bMfci, 

•Hhongh  the  veMel  may  not  have  been  called  for  nntil  after  that  tiina. 

Sihu  T.  PakK,  888. 

Sm  W1TNS88B8,  2. 

SLANDER. 

.!•  Iv  AH  Aonov  ov  Slandxb,  where  the  defendant,  a  JmUm  flf  the  peaoa^ 
Toluntttfly  stated  before  the  grand  jury  the  chaigB  againat  tiie  piaintiflt 
as  having  repeatedly  oome  to  him  m  a  mmor,  theiwxmeion  on  which  the 
words  were  spoken  famishes  a  prima  facie  exooM  for  their  having  bMn 
spoken,  and  it  falls  upon  the  plaintiff  to  show  that  the  oeewiitn  WM  only 
used  as  a  colorable  pretense,  and  to  establiah  espiesa  maUM  in  ttie  de- 
fendant.   8€mds  V.  Bolrimm,  132. 

S.  Plaintziv's  Bad  Riputation  mat  bb  Shown  iir  an  Aonoar  tarn  Slandri 
in  mitigation  of  damages.     Wetharbee  v.  J/iorM,  244. 

X  MmoAxioN  OF  Damaobs  bob  Si^andbbous  WoBiie.^— Deftndanfc  vmj 
prove  that  when  the  slanderous  words  were  spoken  there  spm  .a 
veport  onmni  to  the  same  effect  m  the  wocda  spoken,    /(i. 

Sm  Jvrt  and  Jmuna,  2. 

SLAVES. 
8m  Njwuobvob,  1;  PROBAn  Oommt  Mb 

SOVERBIGNTy. 
Sm  EsTOCTBi.,  L 
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ttFJfiClFlO  PKKfOBllANGB. 

1.  Whxbm  PXBSOirCoyE5A2n!BTO  OomrsT  TiTLB  TO  CnffAur  LAXDyaoomi 
of  eqnity  will  not  dedino  to  deere*  a  spedfio  pafonmuMe  «poii  a  mere 
showing  that  the  oorenantor  is  onlj  a  tenant  in  eomimmof  liie  ]and«  and 
that  "after  reasonable  exertion  he  has  heen  nnable  to  pnxmre  the  title ** 
of  his  co-tenants.    Levey.  Camp,  410. 

8.  WnxEX  CoTSNAirtxx  Kitowb  that  thb  Cotskahtob  bou  vot  Owir  All 
THB  Titlb  which  he  is  covenanting  to  conyey,  whether  eqpdtf  wonld 
decree  a  specific  performance,  ^uent,    ^. 

I.  Sfioifio  DxLxmT  ov  CsumtB  I>srAiina>  will  m  Dmbbid  w1m«  the 
law  does  not  alford  adequate  redraw  hf  eomp—fion  in  daanges,  or 
where  saoh  ofaattels  hare  been  deposited  npon  a  trast*  J£e€fewkt  ▼•  JKtM* 

See  iWAWOTy  1;  MawifciKD  Womv,  1& 

STAKEHOLDERS. 
SeeOAiniro. 

STATUTE  OF  FRAUDS. 

1.  Pabt  PBRfORM Awa  OF  Pabol  Cohtraot  lOB  Sauk  Of  La»p  dosaaottito 

it  ont  of  the  statate  of  fiaads.    Box  v.  Sta^fbrd^  142. 

8.  Ov  Pabol  Contbact  tob  tbs  Salb  or  Lands,  the  fsot  thatitfonneda 
part  of  the  agreement  itself  that  it  should  berednoed  to  writing,  and  that 
the  defendant  fraudulently  evaded  this  part  of  the  oootraot,  is  not  suffi* 
dent  to  take  the  case  out  of  the  statute  of  frauds.    Id, 

H  Statutb  ov  Frauds  mat  bb  Takxn  Advaiitaob  or  bt  Dxhttbrib, 
although  the  bill  alleges  that  the  contract  was  prarented  from  being  pat 
In  writing  by  the  fraud  of  the  defendant,  if,  admitting  the  fraud  aa 
charged,  the  complainant  Lb  entitled  to  no  relief.    Id, 

See  BviDKNOB,  9;  Bxfiounoxfs,  20. 

STATUTE  OF  LXMITATIONS. 

L  OouBT  or  Chakokbt  is  as  Much  Bound  to  Giyk  Emor  to  Statutb 
or  LmiTATiONS  as  a  court  of  law,  and  will  not  prohibit  the  use  of  this 
defense  in  a  court  of  law  except  in  plain  cases  of  a  fraudulent  abuse  of 
tha  advantage  of  the  lapee  of  time  gained  by  the  party  seeking  to  use  it; 
but  a  mere  request  to  delay  suit,  or  to  institute  suit  against  another, 
instead  of  the  person  making  the  request,  does  not  ooostitnte  such  a 
oase.    BankqfT^efmeeseer.ffUi^eiSS. 

%  Statutb  or  IjxtrATioKs  dobs  kot  Bbqik  to  Run,  dt  Bgunr,  against 
a  claim,  where  fraud  is  involved,  until  the  fraud  is  discovered.  Ihrrie 
V.  Hendenon^  080. 

S.  Ik  DBTKBimmio  whbb  thb  Statutb  ow  lofffAnoim  Baonis  toRub,  in 
Ca8B  or  Fbaud^  regard  may  be  had  to  the  conditien  and  oircomBtances 
of  the  person  on  whom  the  knowledge  of  the  facts  is  to  operate.    Id, 

4.  Statdtb  or  Lnof  atxohb  dobs  not  Rub  AOAnvflT  ah  Sxpbbsb  Tbusi ,  in 
ftkvorei  ttatWMtse  or  his  pewenal  reprcseBtatives.  OommemwemUh  r. 
MeifM,4SQL 

ft,  Whbn  Statutb  ot  Lhiitatiobs  Bboibs  to  Run,  it  ^nr^jny^  to  do  sik 
Sieveneon  v.  McBeeuy,  102. 
Ax.  Daa  ToL.  LI— M 
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6L  Ir  PLAinnifB  Rblt  on  Ezoxptioiis  in  Fatok  ov  Intantb  ok  Fkhh 
OoTSBT  in  the  statate  of  limitatioDB,  they  mint  show  that  they  are  enti- 
tled to  the  henefits  of  the  exoepUona.    Id 

7.  FanuMFTioN  of  Patmbnt  aftsb  Lafsb  of  Twknty  Ybabs  is  one  of  fact 
and  not  of  law»  though  equally  as  important  as  if  it  were;  but  it  shiftt 
the  burden  of  proof,  and  though  the  ooort  can  not  make  snch  a  preeom^ 
tion,  yet  a  new  trial  will  nsnally  be  granted  if  the  jary  disregards  ik 
Stover  r.  Dwrtn^  634. 

8b  Mkrb  Aoknowuuxsmxntb  Madb  aftxb  Twxktt  Ysabs  that  the  debt  had 
not  been  paid  will  not  rebnt  the  presomption  of  payment  arising  from 
the  I^pee  of  time;  to  do  so  there  should  be  a  distinct  admiasion  of  the 
l^gal  obligation  and  no  expression  of  unwillingness  to  pay.    Id. 

0i  ACKNOWLXDOIISNT   OB  NbW  PBOMUB  TO   PaT  OdTLAWXD  PaBTKBBSHIF 

Debt,  made  by  one  only  of  the  partners,  alter  a  dissolution,  will  not 
remove  the  bar  of  the  statute  as  against  the  other  partners.     Van  Kemrm 
r.  Pamulee,  322. 
IOl  Imflzbd  Aobnct  of  a  Pakinxb  to  bind  his  copartner  by  a  new  promiss 
peases  at  dimolution.    Id, 

11.  AOKNOWLBDOMBBT  OB  NbW  PbOMTSB  TO  TaKB  DbBT  OUT  OF  StaTUTB  OF 

Limitations,  sufiBciency  of,  in  general,  diKguased  per  Bronson,  J.  Id, 
12.  Owner's  Entry  on  Land  Ayoids  Statute  of  Ldcitations  as  against  an 
adverse  occupant,  if  accompanied  by  an  explicit  declaration  or  act  of  no- 
torious  dominion.  IngersoU  t.  Lewis,  696. 
13b  Entrt  bt  Owner's  Agent  to  Sueyet  Land  Avoids  Statute  of  Lim- 
itations as  against  an  adverse  occupant  having  knowledge  thereof  and 
assenting  thereto.    Id, 

14.  Aoknowledoment  of  Owner's  Title  bt  Adverse  Possesbob  of  land  in- 
terrupts the  running  of  the  statute  of  limitations.    Id, 

15.  Agreement  bt  Adverse  Possessor  to  Purchase  Part  of  the  tract  in  his 
occupancy  from  the  true  owner,  recognizing  the  hitter's  title  to  a  larger 
tract,  of  which  the  whole  land  is  a  part,  toUs  the  statute  as  to  alL    Id 

See  Bankbuftot  and  Insolvenot,  3;  Executors  and  ADMomnuTORS,  16^ 

Judgments,  12;  Surettbhip,  5. 

STATUTES. 

1.  Courts  have  No  Dispensing  Power  over  Statutes;  where  they  contain 
no  exceptions,  the  courts  can  make  none;  if  they  are  too  rigid  in  their 
terms,  the  remedy  is  with  the  legLilatare.    Box  v.  fUaatford,  142. 

Xi  Statutes  are  not  Considered  to  be  Repealed  bt  Iivugation,  unless 
the  repugnancy  between  the  new  provision  and  the  former  statute  bo 
plain  and  unavoidable.    Netii  v.  Keeae,  746. 

3.  Statutes,  being  in  Pari  Materia,  and  Relating  to  Same  Sub- 
ject, are  to  be  taken  together,  and  so  construed,  in  reference  to  each 
other,  as  that,  if  practicable,  effect  may  be  given  to  the  entire  provisions 
of  each.    Id, 

See  Assignment  for  Benefit  of  Creditors,  1;  Criminal  Law,  1;  Execu- 
tions, 1,  26,  27;  Married  Women,  6,  ^14;  Nubiancb,  1;  Prorate 
Courts,  3;  Trust  Deeds,  1;  Trusts  and  Trustees,  6;  Wills,  1,  2; 

WiTNE&IES,  4. 
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STAY  OP  EXECUnOK. 
BmJuwmMSTB,  16;  Niootiablb  iNSTBUiiBm,  19;  SuBimnp,  L 

STOCK. 
See  Baiuonts,  SMI. 

STREETS. 
See  GoBVOBAno58t  12-14;  MavdaxuSi  2;  NuaAVCi^  L 

SUBROGATION. 
See  KuuuTOMW,  86;  Husbaiti)  and  Win,  15;  MoBXOAony  S;  S. 

SUOCESSION. 
See  BiEDS,  15;  Pbobats  CouBaa. 

SUPERSEDEAS. 
See  JuDoxiiiTS>  10,  11. 

SURETYSHIP. 

L  SvBSTT  D  vorDiflCHABOXD  jnr  AoBKXMXRTToScBPKirDBzBOunoN  where 
BO  poeitiyely  defiaed  period  waa  agreed  upon  for  the  anapenaioD,  and  the 
direotioo  to  the  aheriff  waa  "  not  to  ozecate  the  ezeoation  antO  ordered  to 
do  aoy"  aa  in  anoh  a  caae,  the  time  heing  indefinite,  the  atay  ooold  have 
been  arreated  at  any  time  that  the  sorety  requeated  it  to  be  done.  Me* 
Oee  T.  ifeCea{/;  122. 

8.  Failubb  ov  PLAnrnvF  in  Exboution  to  Enboll  Judgmxnt  upon  a  forfeited 
forthooming  bond  ontil  more  than  a  year  after  ita  rendition,  doea  not  die- 
ehaige  the  aarety  on  the  bond,  although  each  failure  leta  in  the  lien  of 
younger  Judgmenta,  which  take  all  the  prindpal'a  property.    Id, 

8.  In  Suit  bt  Subbtt  aoainbt  Co-surbties  ior  Contribution,  all  the  oo- 
auretiea  mnat  be  Joined;  but  if  some  of  them  are  without  the  juriadiction 
of  the  court,  the  plaintiff,  by  atating  that  fact  in  hia  bill,  may  prooeed 
againat  thoae  within  ita  juriadiction.    Jones  v.  Bianicnt  415. 

4.  CO-SUBBTT  SAS  TO  MaKB  CONTRIBUTION  WITHOUT  RltqAM)  TO  TEB  ShABB 

of  another  oo-aurety  who  ia  without  the  juriadiction  of  the  court  and 

therefore  not  made  a  defendant.    Id. 
ft.  Subbtt  on  Guabdian's  Bond  is  not  Obugbd  to*Plead  thb  Statutb  oi 

LmiTATiONS  in  an  action  against  him  by  the  ward,  and  that  he  did  not 

b  no  defenae  to  hia  co-aurety  in  a  suit  for  contribution.    Id, 
See  EzBOUTOBS  and  Adminibtbatobs,  lS-21;  Ouabantt;  Ouabdian  anb 

Wabd^  2,  8;  NBQonABLB  Inbtrumbnts,  3,  5;  Plbadino  and  PBAOi 

fiCB|24. 

TAVERNS. 

See  Inns. 

TAXATION. 
8^  Oov«HA»t8,  1.  2;  Dkbdb.  I6w 


TENAI^Q^  3^  BNTIREnES. 


mi2  Iiaoz. 

TEKAHCT  IK  OCMOfOH. 
8m  Siscono  PSBfOBXAjrai^  1« 

TBNDBR. 

XmoB  BT  KzaoDTOB  ov  Dbd  fizBcmsD  sr  Tbeasos  in  his  Ufo^toMb 
inaooofdanoewithadifecitoninthewilltiflgoocL    iSeevieft  y.  iSMndbar^ 

8m  BAIUONTi,  5;  iKTKBSaa^  3. 


8m  Bxiomrau  ahx>  ApimmrnuTttBa^  IS;  Bamm, 

TRASaCBXPT. 
8m  PLiADnro  and  PBAonci»  8. 

TRB3FA3S. 

4.  To  SuBXAur  Tbbpam  QoABxCukimuM  FBaon»|ibiiitiffmiu*  have  had,  aft 
the  time  of  the  treepaas,  the  pOMcirion  of  the  plaM  treepaased  upon. 
McColtnan  v.  WUkes,  637. 

'^  Lr  Trespass  Quasi  Clatoum  FBaozr,  DxnirDAirF  mta  JusnFr  by  show- 
ing title  in  himself,  but  not  by  showing  title  in  a  third  penon  with 
whom  he  is  not  connected.    Id, 

^  Pastt  xzr  PoBSBssioN,  VBovm  WITHOUT  Trlk,  mat  Vaxhtaik  TtaBSFAaS 
against  a  wrong-doer;  and  defendant's  showing  the  title  to  be  in  a  third 
person  ¥rill  not  avail  him — he  must  show  that  the  zjght  is  in  himself.    I<L 

-4.  OwvKB  ov  Lahd  oan  not  Maintain  Trespass  Quaxb  CLAmRTK  Fbboi* 
agi^nst  one  who  wm  in  possession  at  the  time  he  aoq[airBd  title.    Id, 

-B.  CoNSTRuonvx  FoBsnsioN  is  Sogh  as  thx  Law  ANinxn  to  the  Titlb» 
and  will  without  entry  maintain  trespass  qwtre  vUutmm  /rtgii  against 
a  casual  trespasser,  bnt  it  is  always  displaoed  by  aotaal  possession.    Id. 

M.  Engineer  in  Cbarob  or  Looomotivb  is  not  Leablb  lor  injury  to  cattle 
trespassing  upon  a  railroad  track,  unless  he  willfolly  canses  such  injury, 
or  is  guilty  of  such  gross  negligence  m  would  amount  to  wfllfulneas. 
Vandegii/t  v.  BeMher,  262. 

ry.  Owner  ov  GArrLB,  Who  Allows  Them  to  Trespass  mr  Baikboiad,  doM 
so  at  his  peril.    Id, 

:S.  Bight  to  CoNTRiBnTioN  dobs  not  Bsbt  Rirwanr  Joan  TRssPAasERSb 
OmmpiUmy,  Zambert^  442, 

8m  £BiOiPncL»  2;  Progbi^  1* 

TROVER. 

To  Sustain  the  Action  ov  Trover,  the  Rioht  ov  PaonnT,  and  of 
possession  at  the  time  of  thealkged  esnyersion,  must  be  united  in  the 
plaintifl^  and  he*  most  prove  that  whUe  the  property  wM  his  the  defsDd- 
ant  converted  it.    Braaer  v.  Antky^  408. 
Bm  Aoenct,  13, 14;  Ejbctmbrt,  1;  SsnnoN;  Trosib  and  TBuanBB. 

TRUST  DEEDS. 

1*  Deed  ov  Trust  IS  ROT  A  SvEonBOvMaMSQaAByBBd  is  included  within  the 
statute  prescribing  the  enterii^  of  satisfaction  of  mortgages.  WcHf€  ▼« 
Doe  tx  dtm,  Do/wtUd^  147. 
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%  Wniif  CteimoB  nr  Dxkd  ov  I^xtbt  Cqrtbts  tbx  Pibopkbit  afterwards  to ; 
*  the  partf  secured  by  the  deed  of  tmst,  the  conveyance  dbes  not  ezttn- 
gaish  the  deed  of  trust,  bnt  passes  only  his  eqnitaUe  title;  in  sach  a  cas* 
the  legal  title  remains  in  the  trustee,  and  until  it  is  united  with  tli» 
eqnitable  title,  an  ejectment  can  not  be  sustained.    /dL 

S.  On  Patmsnt  or  Dsbt  Sscubxd  bt  Dkxd  of  Ta,vm,  the  trust  does  not  h^ 
come  extinguished  and  the  title  absolute  in  the  grantor  until  somethin|^ 
has  been  done  which  is  equivalent  to  a  reconveyance.    Id, 

4.  Tkovt  Bxxd  vt  BAVKora  Associatioa  to  SaoindB  Kons  Issusd  nr  Vio- 

LATioH  ov  Statuti  is  vold.  It  can  not  be  supported  by  the  doetrin* 
that  a  transaction  illegal  only  in  part  may  be  enforced  so  far  as  it  la 
valid,  nor  can  it  (in  absence  of  proof  of  mistake)  be  reformed  and  en> 
forced  as  a  security  for  the  individual  debt.    LeaviU  v.  Palmer,  333. 

5.  Deed  ov  Trust  M^b  to  Sbcubb  Skvebal  Bests  due  to  different  individ* 

uals,  some  of  which  are  usurious  and  some  bona  JUie,  is  not  void,  but  is^ 
a  security  for  the  debts  not  tainted  with  usury,  where  these  debts  arab 
distinct  from  aad  independent. of  the  nsmious  debta    Doe  tx  dtm,  Brwm 
noek  V.  Brannoek^  398. 

0.  Xbust  Deed  fob  Benefit  of  Cbeditobs  not  Revocable.— When  a  tmale: : 

deed  has  been  executed,  conveying  property  in  trust  for  the  payment  of , 
debts,  and  the  trustee  has  afioepted  the  same,  the  relation  of  trustee  and  .' 
eutvi  que  trust  is  established  in  favor  of  creditors  assenting  (and  th» 
assent  will  be  presumed  unless  the  contrary  is  shown),  and  the  trustee  can 
iiQt»  with  or  without  the  diraetion  of  the  grantor,  apfily  the  fond  to  ang^ 
other  pnrpoae  until  the  tnists  of  the  deed  ase  saitisfidd.    Ingram  v.  KWh- 

See  ExEOunoBs;  MoBTOAaE8»  8. 

TRUSTS  AND  TRUSTEES. 

1.  Abubb  of  Tbvbt  does  NOT  CoNFEB  Ant  Pbivilbgb  on  the  guilty  partj^ 

nor  on  those  in  privity  with  him.    JSrown  v.  Johmon^  118. 

2.  Reooyebt  in  Tboveb  bt  Trustee  without  satisfaction  vests  the  legal  titW 

in  the  defendant,  and  he  beoomsa  tfa«  trustee,  and  a  court  of  equity  will, 
aid  the  cufut  que  trtut  against  either  the  trustee  or  vendee  for  the  r»^. 
covery  of  the  property.  Bush  v.  Bush,  675. 
S.  ^BEN  One  Maxes  Fubohase  of  Land  in  Name  of  Another,  and  pay»> 
the  consideration  money,  a  resulting  trust  immediately  arises  by  virtue  of 
the  transaction,  and  the  nominal  purchaser  will  be  a  trustee  for  the  peraonu 
paying  the  purchase  money;  this  presnjnptien  of  a  resulting  trust  maj^ 
be  rebutted  by  circumstances,  but  the  burden  of  proof  rests  upon  th*- 
nominal  purchaser.    Dudley  v.  Bosuforthf  690. 

4.  Whebb  Pebson  Makino  Pdbgkasb  of  Land  m  Name  of  AN0THEB,an^ 

paying  the  consideration  money  himself,  is  under  a  natnral  or  morafc 
obligation  to  provide  for  the  person  in  whose  name  the  conveyance  m 
taken,  no  presumption  of  a  resulting  trust  arises,  bnt  the  transactioi^ 
wHl  be  regarded  prima  fade  as  an  advancement  for  the  benefit  of  th* 
nominal  purchaser.    Id, 

5.  BnuLTnro  Trust  will  not  be  Raised  or  Enfobgbd  in  contravention  e# 

public  policy,  or  the  provisions  of  a  statute,  as  in  the  case  of  a  conveys 
anoe  in  the  name  of  another,  made  to  hinder,  dday,  or  defraud  the  cis^ 
iters  of  the  purchaser.    Id, 
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<l  WhRBIB  CONTSTAIKS  TaKBT  DV  NaMX  OV  AjrOTBBa  mAV  THE  Peuov 

Patdto  thb  0oN8n>EBATiO2i  is  an  advanoemeDt  to  rach  oilier,  or  af«- 
salting  inusi  is  created,  dependa  apon  the  character  of  the  tranaaetioB 
at  ita  inception.    Id, 

7.  Death  ov  NoMnrAL  Pubchaseb  A2n>  Dsscnrr  of  the  mere  naked  title 
doea  not  deatroy  or  impair  a  reaulting  trust.    Id, 

&  Whxbb  Qkb  But8  Lakd  IX  Namb  ov  Anothke  A2n>  Patb  thb  Ptbp 
CHASB  MoasT,  a  tmat  reaalta  in  hia  faTX>r,  and  even  after  the  death  of 
the  nominal  pnrchaaer,  parol  evidence  is  admiwnMe  to  eataUiah  the  trust, 
againat  the  ezpreaa  declaration  of  the  deed.    NeiU  t.  JTeew,  746^ 

9,  Pabol  Tbstimont  ov  Dbclabatioxs  ov  Degbased  Pbbsok  that  Am- 
OTHEB  Pbhson  was  jointly  interested  with  him  in  the  purchase  of  cer- 
tain land,  the  deed  to  which  was  taken  in  the  name  of  each  deceaaed 
person  alone,  is  not  competent  to  raise  a  resulting  trust  in  such  other 
person,  without  proof  of  the  payment  of  part  of  the  porchaae  money  by 
him.    Id, 

See  Equitt,  10;  Sfboevio  Pbbiqbmakgb,  8;  Skatotb  ov  LmiTATioia,  4; 

TbustDbbds. 

UNDUE  INFLUENGEL 
See  Dbkdb,  12;  Makbtbp  WoMBir,  6;  WnxB,  1^15. 

USAGE. 

L  UsAOB  AHD  CuaxoM  A  DBnaniB.~In  tuanm^ptU  for  goods  sold  defndaali 
may  ahow  that  the  billa  were  not  marked,  and  that  in  such  OHSa  sis 
months'  credit  was  the  custom  among  like  dealers,  and  that  the  aetkMi 
was  prematurely  faronghtb    Famaworih  t.  ChoMe^  20ft. 

SL  Unoobm,  Evowv,  and  Establishbd  Usage  is  Butdiho  on  (he  parties  if 
proved,  and  ia  presumed  to  be  part  of  the  contract.    Id, 

t,  ExinBNOBOvCuaxoMOKUaAOBXsAQnBSTioNOvFACTforthoJuiy.    /(i. 

See  Nbootiablb  IinnBuiaNTs,  lO^  17. 

USUKY. 
Bee  Trust  Deeds,  5. 

VABIANGE. 
Bee  EzBOonoHS,  12,  83;  Plbadimo  abd  PKAonoi^  8;  S. 

VENDITIONI  EZPONAa 
See  ExBOunoHs,  7. 

VENDOB  AND  VENDEE. 

L  Whesi^  oh  Pubuo  Sale  ov  Towh  Lots,  it  is  in  proof  that  a  osrtsln  lot 
extending  to  the  Tombigbee  river  waa,  on  the  day  of  aak,  reserved  as  a 
depot  for  a  railroad,  which  was  to  have  its  terminns  at  that  point,  and 
the  lot  bought  by  the  defendant  and  other  lota  aimilariy  aitoated  were 
regarded  at  the  sale  aa  front  buaineaa  lota,  and  oonaeqfiiently  brought 
higher  prices,  and  afterwarda  the  railroad  was  abandoned  and  the  lot 
intended  for  the  depot  waa  aold  out  in  email  lota,  covered,  at  the  tiBM  ol 
the  trial,  with  ootton-aheds,  cutting  off  from  the  river  the  lota  purchased. 
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■ad  nakhig  itabMk  tiwtiiad  of  afroat  lol,  oftud^g  it  to  grofttlyde- 
piooiate  in  ▼aliie»  Umm  faots  would  Jutify  and  reqnin  a  court  off  equity 
to  rewind  the  oontxmet»  and  will  form  a  good  def enee  to  an  action  on  a 
writing  oUJigetory  given  for  the  price.  Andmrmm  t.  J7i0»  ISO. 
&-  Dmirai  ov  Fraud  nr  a  CkumAGT  or  Saui  mat,  apert  from  end  inde- 
pendent of  eny  defect  off  title,  be  made  in  an  action  for  the  price  of  the 
land,  althoQ^  the  defendant  haa  not  been  evicted  or  distorbed  in  the 
poaaearion  of  hie  lot.    /dL 

IL  PUB0BA8IB  OV  SFJBCHIO  TbAOT  OV  LaHIV  EbBOKBOUBLT  DmOVATBD  ov 

Subtstob's  liAP  aa  containing  a  certain  nnmber  of  acrea,  can  not,  in 
the  abeence  off  deceit  or  fraud  on  the  part  off  the  grantor,  recover  a  prc^ 
portionate  part  off  the  pnrehaae  price,  npon  diacovering  that  there  waa  a 
leaa  quantity  of  land  than  that  aliownon  the  map,  althoogh  the  land  waa 
paid  for  at  ao  much  per  acre.  Farmer^  amd  MtekemM  ffk  v.  Oalbraithf 
486. 

4.  Owim  or  PBSiims  motn  n  Sutposbd  to  n  Pboouablt  OooHUAirr 
or  QuAXiiTT  or  Lakd  fit  for  coltivation  in  a  tract  which  he  nndertakea 
to  adlor  leaae.  And  a  atranger  coming  to  bay  or  leaae  haa  both  a  nat- 
ural and  proper  light  to  look  to  him  for  auch  information  and  to  expect 
the  truth.    MUeheU  v.  Zinanemian^  717. 

ft.  Wbbn  MissEraBmiTATioN  is  Madx  bt  VxzmoB  as  to  tbx  Quantitt 
or  Land,  though  innocently,  the  right  of  the  pnrchaaer  is  to  have  what 
the  vendor  can  convey,  with  an  abatement  out  of  the  pnrehaae  money 
for  80  much  aa  the  quantity  falls  short  of  the  representation.    Id, 

61.  VX5DBX  CAK  NOT  RiSISV  PATMSNT  Or  PUBOHASB  MONXT,  OU  gTOUUd  of 

defect  of  title,  wliile  he  retains  the  warranty  bond  and  continues  in  the 
possession  of  the  land.  Lpneh  v.  Baxter,  735. 
7*  In  Action  on  Pbomibsobt  Notb  Qitkn  roB  Pubohasx  or  Land,  posses- 
sion  of  warranty  bond  for  title  and  possession  of  the  land  afibrd  ample 
and  l^gal  consideratian  to  entitle  the  plaintiff  to  recover,  without  regard 
to  title.    Id. 

flaa-CoNTBAOTB.  5;  Libhb,  2;  SPMEno  Pkbtobmancs,  1;  Tbuvts  and  Tbub- 

TBI8,^7. 

VERDIOT. 
See  CanmrAL  Law^  89,  S0,  88;  Ebtotpbl^  2;  JuiT  and  Jinu>B8»  8. 

VOID  JUDGMENTS, 
Sea  JuDaxKHTS,  16»  17t  20L 

WAOEBa 
SeaOAMDrOto 

WAIVER. 

Baa  JuDammi  81  Jnnr  and  Jubobs,  4;  MoBaoAaoy  14}  KMooAKi 

Inrbuxbnts,  14-17. 

WARRAKTS. 
Sea  PUADiNO  AND  Pbaotici^  8. 
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WA&RAKTT. 

8m  Dowxb,  1}  KuwuTOia  and  AdxisibxratobSi  2;  3;  JjwoMEBnM^  Sll 

Salb,  8.  9;  Vbndob  ahd  VKNDn,  (^  7. 

WILL3. 

L  8E4TfjTB  IxTsmwD  BO  OgiBAiB  €»  Wma  AxjMtAPT  Emuumlu  ahp  Coy « 
sumiATKD  by  the -death  of  the  teetator,  am  well  m  upon  Intane  wills, 
preBfiribing  what  ihall  be  detned  a  tnfficieiit  idgmng  of  a  will,  ii^aofar 
as  it  ie  retnMpectiye,  an  ezwoue  of  Judieial  power  and  tlienfose  oboqii- 
atitutioDal,  and  mnsl  be  eonetnied  ezdloiivelj  pwpeetiTeL  Orempugh 
T.  Oreaumgh,  567. 

2.  8«ATUTxCk)NiXBMXNoWiUBDiyB(niVKjrExao(JTiDdoeenotitendQntl^ 
same  groand  aa  a  atatnte  oonfinning  defeothre  oonTeyaaeM,  becanaa  the 
deviflee  is  a  Tolanteer.    Id. 

S.  Tkstator  AmxiNo  Mabx  to  hjb  Naxi^  WBDemr  bt  Aitotbkb  whboat 
hia  direction,  ia  not  a  anffieient  aigning  of  a  will  mndern  atatnte  leqnir- 
ing  the  will  to  be  signed  by  the  teatator  or  "by  aone  pecaon  in  hia 
preaenee  and  by  Ida  ezpreia  dixeetSon."    /dL 

4.  Mark  is  not  a  Signatubb  at  conunmi  law,  or  nnder  the  Peanaylvanin 

statute  of  wills  of  1833.    Id. 

5.  Sxpuxas  DoionoN  BT  Tnarr ATOB  TO  Thibd  Pisaoa  to  Smr  hs  Namb  to 

hia  will  is  a  anbetantive  part  of  the  ezeention,  nnder  the  Ftaneylvanin 
statute  of  1833,  and  moat  be  proved  ezpreaaly  or  preanmptively  hf  the 
oaths  or  atteatationa  of  two  witneseea.  /dL 
6L  Attutation  or  Will  bt  WcrarssaBi  is  Sumoairr  Pnoor  of  a  oomplianoe 
with  the  statate  where,  from  death,  defect  of  meoiocy,  or  other  canaep 
the  teatimony  of  the  witn  eases  can  not  be  had.    id, 

7.  PoarnvB  Tbstwont  or  Ovb  WrzHisa  to  Vifiu*  with  ATTBBTATXQir  or 

THB  Otssb,  who  has  foigotten  the  facia,  ia  anfficiettt  prima  ybois  evi- 
dence of  a  compliance  with  the  statute.    Id, 

8.  Will  gak  not  bb  Set  Asidb  bt  Coubx  becaase  of  its  disapprobatioa  d 

the  motive  that  actuated  the  testator,  or  of  the  disposition  that  he  makea 
of  his  property,  unless  there  is,  not  merely  in  the  motives,  but  in  the 
actual  disposition,  something  which  is  against  good  morals  or  against 
public  policy.  TrumbuU  v.  OUjhons,  2S3. 
8.  Whbbb  GoNDiTiDif  BxrasEHifnoxT  ik  Dbvisb  or  Lakub  n  Bad,  the  eatafta 
devised  is  discharged  of  the  condition,  and  is  abeolnte  in  the  first  taker. 
Id. 

10.  Insanitt  or  Tsstatobv  it  Rblibd  irpoir  to  Dktbat  Will,  mnst  be 
proved.    Id. 

11.  Pabtial  iNSAinTT  or  Tbstatob  mat  LnrAUBATB  Will  iHiich  is  proved  to 
have  been  the  direct  result  of  aneh  inaaaity.  Bnt  where  the  facts  of  the 
case  are  aufficient  to  account  for  the  motivee  of  the  testator  in  making 
the  disposition  of  his  property  that  he  doea,  there  is  no  reason  for  re- 
sorting to  the  explanation  of  monomania  or  any  other  form  of  insanity. 
Id. 

12.  iNrLUBNOB  AcQUiBSD  ovEB  Testatob  BT  KiNB  Omois,  OT  oven  by  per- 
suasion unconnected  with  fraud  or  oontrivanoe,  ia  not  aooh  undue  infla^ 
enoe  aa  will  invalidate  a  wilL    Id, 
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Ml  ObHTivoDio  Eviuuui  ov  Uvsvb  imnmc^  ^M^t  v  ouuln^t  in  th^ 

making  of  n  will  la  naowwi;;!  to  be  ahowa  to  ofHthiOfr  it.    Woodwcard 

▼.  Jamm^  649. 
li»  Uhdub  IimiTSircB  to  Atoid  WklIi  maat  be  aooh  as,  In  womb  degree,  to 

deatNy  Iree  agtscyv  nod  the  buden  of  ptoof  la  co  the  party  who  allegea 

iba  Qttdna  kiflaanoa.    id. 
UL  S?ii>Kna  or  Umwi  Ikkowob.— The  fact  that  the  teatator  willed  hia 

propttj  to  bia  mm,  who  bad  great  inflnenee  with  bbn»  and  gave  nothing 

to  bla  daa^tor,  ia  not  of  itMll  aoflkient  erideBee  to  ertaUiah  undue  in* 

fl^flm}^    yd. 

1&  Whmbm  Name  ahp  DMumwaoH  nr  Pnvia»  Ah8w«b  dt  Same  DaoKia  to 
Each  of  Two  OBOOxa,  the  intentkni  ia  a  ponqneation  of  fact,  and  does 
not  depend  in  any  degree  on  legal  direction.  Bmrnf^UHd  ▼.  Brwm\fM, 
690. 

17.  To  RxMOTB  Latxmt  Ahbiouitt  IK  Will,  acta  and  dedarations  of  a  testA- 
tor  in  respect  to  the  thing  given  are  admindble;  alw,  the  relative  amoont 
of  advancements,  and  the  diiSerenoes  in  valne  of  portions  of  land  de- 
vised to  children,  are  proper  sobjeots  for  consideration.    Id. 

16.  SuBSBQUBKT  CoNDiTioir,  IK  Gbkkral  Resxraikt  OF  Mabbiaos,  when  an* 
nezed  to  a  devise  of  land,  is  not  void,  for  reasons  of  public  policy,  al- 
though when  annexed  to  a  legacy  the  rale  is  otherwise.  CimmofMPtaltk 
V.  Siauffer,  489. 

19.  Rbvooatiok  of  Will  must  bb  Showk  bt  Somb  Ovbbt  Aot  apparent  in  an- 
other writing  or  on  the  paper  itself,  and  can  not  be  establiahed  by  parol 
proof  merely.    Hiae  v.  Fineher,  863. 

to,  Whbeb  Okb  Obdbbbd  bt  Tbsiatob  to  Bukm  Will  Dbguvbs  Hut  by 

pretending  to  bnm  it^  wlaile  it  is  in  fact  preeerved^  there  is  no  revocation. 

Id. 

See  Dbedb,  12;  Dovmt,  1;  Tbkdbb. 

WITNESSES. 

].  PBB80V8  OF  Skill  abb  Pkbmittbd  to  Givb  thbib  Ofikiovb  or  Evidbkoi 
on  qneetlona  of  science  or  trade,  on  the  ground  that  they  are  conversant 
with  the  business  to  wliich  they  are  called  to  teetify,  and  have,  there- 
lore,  peculiar  knowledge  concerning  it.    Stkea  v.  Paine,  389. 

%  Pbbsoks  Who  hatb  Ovtkbd,  Coumakdbd,  akd  Bbpaibbd  VEaaBUB  are, 
although  not  sldp-carpenters,  competent  to  testify  as  to  the  difference 
between  the  value  of  a  vessel  repaired  in  a  certain  way,  and  her  value 
had  she  been  repaired  in  the  manner  called  for  by  the  contract  under 
which  the  repairs  were  made.    Id. 

tt  TttnMOKT  OF  A  Witness  Who  has  Remaiked  nr  the  Coubit-boou  after 
an  order  directing  all  witoesses  to  withdraw  from  the  room  may  be  re- 
oeived  at  the  discretion  of  the  trial  judge.    Laughlin  v.  State,  444. 

i»  Scatutb  Pbotidiko  that  where  Pabtt  will  Make  Oath  that  He  has 
Ko  Other  EnDENOB  than  his  own  oath  to  estabUsh  a  material  fact  he 
may  testify  himself  touching  such  fact,  contemplatee  that  the  party  pro- 
posing to  testify  in  his  own  case  shall,  in  his  preliminary  eramination 
tonching  bla  right  to  do  so,  state  the  fact  or  facts  to  whkh  be  propoeea 
'  to  testify.    C^vsier  v.  Kirher,  724. 

See  JuBT  ABB  JoBOBfl^  2;  WzLLi,  6-7. 
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W0BD6  AKD  FHRASB8L 
8m  Gim.  %  6;  JxrvoMEan,  li» 

W1UT8  OF  A8SISTANGB. 

OV  AWMTiW  GAM   JTOT   RmULABLT  Hi   ImDBD   AS 

On  VOT  Pabtt  to  tha  oame;  tbe  parohMer  «fc 
«Mi  only  proeaad  Vj  getting  tha  Toidiir  to  iiiAk«  ■pplimtion  for  the  pio- 
«Mi)  and  ho  lu»  no  rigbt  of  appeal  on  the  vefnaal  off  tha  rfianealkr  to 
fnnt  bis  i^plkatkm  te  a  writ  of  anatanoa.    WUmm  r.  PM,  151. 

WKITB  OF  EBBOB. 
8aa  JoDamMfii  10|  PuADora  An  Fiuomi^  tL 
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854  Inbix. 

•.  Wrbthie  OomrzTAHCB  Takkv  nr  Kami  of  Akothsr  thait  tbx  PmoH 
Patdto  thx  O0K8IDXBATI09  is  an  advancement  to  aoch  other,  or  a  re- 
sulting imst  is  created,  depends  npon  the  character  of  the  transaetion 
at  its  inception.    Id, 

7.  Dkath  of  Nomikal  Pubchabeb  A2n>  DBKaosT  of  the  mere  naked  title 
does  not  destroy  or  impair  a  resulting  trust.    ItL 

&  Whkbs  Om  BuT8  Laxd  ts  Nauk  of  Akothxb  and  Pats  the  Pua- 
CHA8I  MoacT,  a  trust  results  in  his  favor,  and  even  after  the  death  of 
the  nominal  purchaser,  parol  evidence  is  admiiwrihie  to  establish  the  trusti 
against  the  express  declaration  of  the  deed.    NeUl  v.  JTeese,  740. 

ft.  Pabol  Tbbtucoxt  of  Dsolarations  of  Deceased  Pxbsoit  that  Av- 
OTHEB  Pebsok  was  jointly  iuterested  with  him  in  the  purchase  of  cer- 
tain land,  the  deed  to  which  was  taken  in  the  name  of  such  deceased 
person  alone^  is  not  competent  to  raise  a  resulting  trust  in  such  other 
person,  without  proof  of  the  payment  of  part  of  the  purchase  money  by 
him.    Id, 

Bee  Equitt,  10;  Sfiooio  PsBFoufAHOB,  8;  ScATum  or  Liiiitaiioiib»  4{ 

Trust  Deum. 

UNDUE  INFLUENCE. 
Bee  Deeds.  12;  Married  Women,  0;  Wiluh  12-lfi. 

USAGK 

L  UsAOB  AMD  Custom  a  DEiBiWE.~In  ossunqMif  for  goods  sold  defendants 
may  ahow  that  the  bills  were  not  marked*  and  that  in  sach  cases  six 
months'  credit  was  the  custom  among  like  dealers*  and  that  the  aotiott 
was  prematurely  brought.    Famnoorih  v.  Chtue^  208. 

2.  UviTOBM,  Enowv,  All d  Estabushsd  Usaob  is  BuDnro  on  the  parties  if 
proved,  and  is  presumed  to  be  part  of  the  contract    Id, 

lb  Existence  of  Custom  or  Usage  is  a  Question  of  Fact  for  the  Jury,    id. 

See  Negotiable  Instruments,  10, 17. 

USURY. 
See  Trust  Deeds,  5b 

VABIANCE. 
See  EzBOunoNs,  12,  83;  Pleading  and  PEaoTBOB»  %  & 

VENDITIONI  EXPONAS. 
See  Executions,  7. 

VENDOB  AND  VENDEE. 

L  Where,  on  Public  Sale  of  Town  Lots,  it  is  in  pcoof  that  a  oertdn  kl 
extending  to  the  Tombigbee  river  ¥ras,  on  the  day  of  sale,  reserved  as  a 
depot  for  a  railroad,  which  was  to  have  its  terminus  at  that  point,  and 
the  lot  bought  by  the  defendant  and  other  lots  simflarly  sitnated  wen 
regarded  at  the  sale  as  front  business  lots,  and  oonseqnently  brought 
higher  prices,  and  afterwards  the  railroad  was  abandoned  and  the  lot 
intended  for  the  depot  was  sold  out  in  small  lots,  oovered,  at  the  tiaie  of 
the  trial,  with  cotton-sheds,  cutting  off  from  the  river  the  lots  purchased. 
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•ad  makiiig  it  a  bMk  inatMd  of  a  front  loti  oMuliig  it  to  greatfy  do- 
pmeiato  in  yalne,  thooo  fMsta  would  justify  nd  require  a  oomrt  of  equity 
to  raeoliid  tha  oontnot^  and  will  f onn  a  good  defense  to  an  action  on  a 
writing  oUigatory  giTsn  for  the  prioe.    Andmrmm  t.  J7iB»  130. 

ii  Dosirai  of  Fbaitd  dt  ▲  Oostraot  op  Bali  mat,  apart  from  and  indo* 
pendent  of  any  defect  of  titloy  be  made  in  an  aetion  for  the  prioe  of  the 
land,  althoo^  the  defendant  has  not  been  evicted  or  distorbed  in  the 
possosrion  of  his  lot.    Id, 

%  FuwciHAsat  ov  Sridfio  Tnior  ov  LAinvBBBomofnLT  Duiovated  ov 
SiTBTxroB's  Map  as  containing  a  certain  nnmber  of  acres,  can  not,  in 
the  absence  of  deceit  or  fraud  on  the  part  of  the  giantor,  recover  a  pro* 
pcrticnaie  part  of  the  porchase  price,  npon  diMxnrering  that  there  was  a 
less  quantity  of  land  than  that  shown  en  the  map,  although  tha  Und  was 
paid  for  at  so  much  per  acre.  Jfarmerf'  tmd  MeekemM  B'k  ▼.  Oalbraithf 
486. 

i»  Owim  or  FuiiiBiB  mm  n  Suffosid  to  n  Pioitliablt  OoovnAvr 
OF  QuAXTinr  of  Lard  fit  for  cultivation  in  a  tract  which  he  undertakes 
to  sell  or  lease.  And  a  strsnger  coming  to  buy  or  lease  has  both  a  nat- 
ural and  proper  right  to  look  to  him  for  such  information  and  to  expect 
the  truth.    MUehdl  t.  Ztmmerman^  717. 

ft.  When  MisBEFaiSEifTATioH  is  Madx  bt  Vunxyn  as  to  thb  QuAHrnr 
OF  Land,  though  innocently,  the  right  of  the  purchaser  ii  to  have  what 
the  vendor  can  convey,  with  an  abatement  out  of  the  purchase  money 
for  so  much  as  the  quaatity  ftdls  short  of  the  representation.    Id, 

&  VXNDn  CAN  NOT  BVIST  PaTMXNT  OF  PUBCHABB  MONXT,  OU  gTOUUd  of 

defect  of  title,  while  he  retains  the  warranty  bond  and  continues  in  the 
possession  of  the  land.    Lpnch  v.  Baxter,  735. 
7.  In  Action  on  Pbomibsobt  Kotx  Qivxn  fob  Pdbchasb  of  Land,  poeses 
sicn  of  wsrrsnty  bond  for  title  and  possession  of  the  land  afibrd  ample 
and  l^gal  oonsideniticn  to  entitle  the  plaintiff  to  recover,  without  regard 
to  title.    Id 

flsa-CoNTBAOTB.  6|  LiXB8»  2;  Spboifio  Pbbiobmancb,  1;  Tauns  and  TBoa- 

TEI8t3-7. 

VERDIOT. 
8es  Gbdioial  Law,  33»  88, 88;  EsioFniii  2;  Jusr  aid  Jinu>ia»  8» 

VOID  JUDGMENTS* 
8es  JvDOKXHTSk  16»  17»  iO. 

WAQEBa 
SeeOAMDro. 

WAIVER. 

fan  JuDomnBi  8|  Jusr  and  Jubobs,  4;  MoBHOAOii,  14|  NioonAHa 

InvnuncBNTS,  14-17. 

WARRANTS. 
Sea  P&BADDro  and  P&aotzcb,  8. 
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WAERAMT7. 

§m  BowiB,  1|  BzmrroBS  aitd  ADHznasBATOBfli  2;  3;  JvMMxnB^  Sl| 

SaueBi  8, 9;  Vxndob  akd  Vxbbbs,  I^  7. 

WILLS. 

L  8B4Tvn  Inan«B  lo  OrwRssm  am  Wrus  AtSM^m  Ejumitau  ahp  Com- 
flUjoiATiD  by  the-doitli  of  the  teitfttor,  m  well  m  apon  fntumwillsy 
praaoribliig  what  iImU  bo  dotned  a  soffleioDt  ri^uog  of  a  will,  i%  so  far 
aa  it  U  retro^MetiTey  an  anniao  of  Judioial  powir  and  tfaanteo  moon- 
atitatiooal,  and  ninat  be  eonatnied  esodiiavely  proapeatirei  Onmough 
T.  Chreenovgk,  £67. 

8.  StATOTK  CogmanyQ  Wpxs  DiurBggiviBJ'  Ek»ooth>  doeaaot ataad  on  the 
■ame  groond  aa  a  atatate  oonfarming  defective  oonTeyaneaa,  becaaae  the 
devisee  is  a  yolanteer.    Id, 

S.  TsaxATOR  Amzuro  BCabk  to  his  Naji%  Wnonmr  nr  Ahothxb  withoat 
hia  direction,  ia  not  a  anflSriant  aigning  of  a  will  nndtr  n  atetate  leqnir^ 
ing  the  will  to  be  aigned  by  the  teatator  or  "fay  aoHM  pataon  in  hia 
preeenee  and  by  hia  ezpceaa  dizeotien."    Id, 

4.  Mark  is  not  a  Sionaturb  at  coamon  law,  or  nndsr  the  Pennaylvania 
atatate  of  willa  of  1833.    Id. 

&  EzPBiaB  DntxonoK  bt  Tbstatob  to  TBna>  Pibsoh  to  Bum  wm  Kamx  to 
hia  will  ia  a  sabetantiva  part  of  the  ezeentiott,  wider  the  FennaylvaDia 
atatate  of  1833,  and  moat  be  proved  ezpnady  or  pieauBptlTaly  l^  the 
oatha  or  atteatationa  of  twowitneawe.    Id, 

&  ATT18TATI0N  OF  WiLL  BT  WiTNisBU  18  Suwmaxsn  Pboqt  of  a  complianoe 
with  the  atatate  where,  from  death,  defect  of  semocy,  or  other  oanae^ 
the  teatimony  of  the  witnecaea  can  not  be  had.    Id. 

7.  PoamvB  Tbstimont  ov  Omb  WrrHBsa  to  Will  with  ATTBBTATioir  of 

THB  Otbbr,  who  baa  f oigotten  the  facta,  ia  anfficiettt  prima  JkeU  evi* 
denoe  of  a  oomplianoe  wiUi  the  atatate.    Id. 

8.  Will  can  not  bb  Sbt  Abidb  bt  Court  becaaae  of  ita  diiapprobatkn  ol 

the  motive  that  actuated  the  testator,  or  of  the  disposition  that  he  makes 
of  his  property,  unless  there  is,  not  merely  in  the  motives,  bnt  in  the 
aotaal  disposition,  something  which  is  against  good  morals  or  against 
pnblio  policy.     TrumbuU  v.  Oibbons,  253. 

9.  Wrbbb  Condition  Subsbqusnt  in  Dbvisb  of  LAifDS  ra  Bad,  the  estate 

devised  is  dischaiged  of  the  condition,  and  is  abaolnte  in  the  first  taker. 
Id. 

10.  Insanitt  of  Testatob,  if  Bblod  upoir  to  Dbfbat  Will,  most  be 
proved.    Id. 

11.  Partial  Insanitt  of  Tbstator  mat  Invaudatb  Will  which  is  proved  te 
have  been  the  direct  result  of  each  insanity.  Bnt  where  the  facta  of  the 
case  are  auffident  to  account  for  the  motives  of  the  testator  in  making 
the  disposition  of  hia  property  that  he  does,  there  is  no  reason  for  re- 
sorting to  the  ezphmation  of  monomania  or  any  other  fotm  of  inaani^* 
Id. 

12.  Intlubncb  Acquired  over  Testator  bt  Kind  Offxobs,  or  even  by  per^ 
auasion  unconnected  with  fraad  or  contrivance,  ia  not  such  nndne  infla« 
ence  aa  will  invalidate  a  wilL    Id. 
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Ml  OoHmraivo  Eviiiuui  ov  Uvsvb  imnmc^  »m'»  v  ouuln^t  in  th^ 
making  of  n  will  la  naowwi;;!  to  be  ahowa  to  ofHthiOfr  it.    Wttodwaird 

li»  UvDUB  LfiLUSVCB  TO  Atoid  WklIi  uuMt  be  aooh  as,  In  womb  degree,  to 
daatvoy  tnt  ^^^0^9  nod  the  buden  of  ptoof  la  an  the  party  who  allegea 
iha  Qttdna  inflaanoa.    Id, 

UL  Ib¥WMsam  urn  Uxocm  Ikkovob.— The  fact  that  the  teatator  willed  hia 
propttj  to  kia  aatt*  who  had  great  inflnanee  with  fahn»  and  gave  nothing 
to  hIa  daa^ter*  la  not  of  itMll  aoflkient  eridanoa  to  artaUiah  undue  in* 
flnenoe.    ItL 

1&  Whxbb  Namb  ahd  DaaumwaoH  nr  Pnvia»  Answib  nr  Same  Diorss  to 
Each  of  Two  OBOOxa,  tho  intentkm  la  a  pove^aaation  of  fact,  and  doea 
not  depend  in  any  degree  on  legal  direction.  Brow^fidd  ▼.  £rmm{fiddf 
690. 

17.  To  RxMora  Latxmt  Ahbiouittik  Will,  acta  and  dedarationB  of  atestA- 
tor  in  reapect  to  the  thing  given  are  admionUe;  alw,  the  relative  amoont 
of  advanoementa,  and  the  diiSerenoea  in  valne  of  portions  of  land  de- 
vised  to  children,  are  proper  sobjects  for  consideration.    Id, 

16.  SuBSBQUXNT  CoNDiTioir,  IN  Gknebal  RxanBAiKT  ov  Mabbiaos,  when  aa« 
nezed  to  a  devise  of  land,  is  not  void,  for  reasons  of  public  policy,  al- 
though when  annexed  to  a  legacy  the  role  is  otherwise.  Commontpealtk 
V.  Stauffer,  489. 

16.  Rbtooation  of  Will  must  bb  Shown  bt  Somb  Otbbt  Aot  apparent  in  an* 
other  writing  or  on  the  paper  itself,  and  can  not  be  eatabliahed  by  parol 
ptoof  merely.    Hiae  v.  lyncher ^  383. 

tOl  Whbeb  Ohb  Obdbbbd  bt  Tbstatob  to  Bubn  Will  Degbiybs  Him  by 

pretending  to  bun  it^  wliile  it  is  in  fact  preaerved^  there  la  no  revocation. 

Id. 

See  Dbedb,  12;  Dowxb,  1;  Tbndbb. 

WITNESSES. 

].  PBBaoHg  OF  Skill  abb  Pkbmittbd  to  Givb  thbib  OPDriomi  nr  Evidbvob 
on  qneatlona  of  acience  or  trade,  on  the  groond  that  they  are  conversant 
with  the  business  to  wliich  they  are  called  to  teatify,  and  have,  there- 
fore, peculiar  knowledge  conceming  it.    Sikes  v.  Paine^  389. 

%  Pbbsons  Who  havb  Owkbd,  Coumamdbd,  and  Bbpaibbd  VBaaBUB  are, 
although  not  ship-carpenters,  competent  to  testify  as  to  the  difference 
between  the  value  of  a  veasel  repaired  in  a  certain  way,  and  her  value 
had  she  been  repaired  in  the  manner  called  for  by  the  contract  under 
which  the  repairs  were  made.    Id 

IL  TttTiMOinr  OF  a  Witmb88  Who  has  Rbmaikbd  ik  thb  Coubt-boou  after 
an  order  directing  all  witnesses  to  withdraw  from  the  room  may  be  re- 
ceived at  the  discretion  of  the  trial  judge.    Lavghlin  v.  State,  444. 

4k  Statutb  Pbotidibo  that  wherb  Pabtt  will  Makb  Oath  that  Hb  has 
Ko  Othbb  Etidbvob  than  his  own  oath  to  establish  a  material  fact  he 
may  testify  himself  touching  such  fact,  contemplatea  that  the  party  pro- 
podng  to  teatify  in  hia  own  case  shall,  in  his  preliminary  examination 
tonching  his  right  to  do  so,  state  the  fact  or  facta  to  whLoh  he  propoaaa 
«  to  teatify.    C^vaier  v.  Kirher,  724. 

v/  Sea  JUBT  ABB  JVBOBfl^  2;  WZLLi,  6-7. 


8S8  Ibddl 

W0BD6  AKD  FHRASB8L 
8m  Gim.  %  6;  JxTVOMMarB,  14. 

WBUS  OF  ASSISTANGB. 

WBm  OV  AWMTiW  GAM   JTOT   RmULABLT  Hi   IbUMD   A>  ISRAVOl  4W 

On  VOT  Pabtt  to  the  oame;  tha  porohtwr  «fc  oommlwinnMf^a  vk 
«Mi  only  proeaad  I7  getting  tha  Toidiir  to  make  «ppliflrtk»  for  tha  pio- 
aMi)  and  ha  has  no  right  of  appeal  on  tha  vetoal  of  tha  cihanoeHnr  ta 
gwat  Ma  appUoation  tor  a  writ  of  awiatancm.     WUmmv.  FoOt^lSh 

WKITB  OF  EBBOB. 
Sea  JoDamMfii  15|  PuAnnro  An  P»acTBC»»  SL 
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